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Arm* Act (11 of 1878) 

-Ss. 14, 15, 20 and 29—Secret posses¬ 
sion of arms in contravention of Ss. 14 
and 15—Proceedings may be instituted 
under S. 29 without previous sanction 
under S. 29—Intention to" conceal pos¬ 
session not made out—Procedure stated 

165c 

- Ss. 19, 20 and 29—Act punishable 

under first part of S. 20 and mentioned 
in Cl. (f) of S. 19—Institution of pro¬ 
ceedings—Sanction under S. 29 i9 not 
necessary 105a 

-S. 29—Proceedings without sanction 

under S. 29—Absence of sanction is fatal 
to proceedings—Defect is not cured by 
S. 537, Criminal P. C. 1055 

Banker and Cuitomer 

-Bank—Denial by Bank of payment 

of money to it by its constituents—Onus 
is not on him to prove payment—Money 
shown to be made over to cashier— 
Burden is discharged 29 (2) 

Buddhist Law 

-Burmese—Adoption—Kritrima ad¬ 
option—Proof of publicity—When neces¬ 
sary stated 85 (2)5 

-Burmese—Adoption—Obtaining in¬ 
heritance in natural parents’ property 
does not negative idea of there being 
adoption 85 (2)c 

-Burmese—Ancestral property—Pre¬ 
sumption—There is no presumption that 
ancestral property remains undivided till 
contrary is proved 96a 

-Burmese—Ancestral property—Es¬ 
tate enjoyed by heirs in separate lots for 
long period—Presumption is that there 
has been partition 96c 

-Burmese — Ancestral property — 

There can be no adverse possession bet¬ 
ween co-heirs in joint possession 775 

-Burmese—Applicability of—Law is 

not applicable to Rajbansis, even if they 
are Buddhists—Law applicable to them 
is customary law prevailing among them 
in their habitat 57 (2) 

-Burmese — Divorce — Adultery by 

wife—Husband can discard her—Wife 
leaving conjugal home as result of pro¬ 
posal to abandon her—It amounts to di¬ 
vorce 21a 

-Burmese—Inheritance—Joint estate 

—Death of parents—Claim by eldest 
child for one-fourth share must be made 
as soon as possible 85 (2)a 

-Burmese—Kanwin and pay in is not 

valid as gift if not in writing aod regis¬ 
tered under 8. 123, T. P. Act.—If un- 


Buddhitt Law 

registered after mutual divorce property 
reverts to husband 11 

-Burmese—Marriage—Male, minor or 

not, cannot be married without his con¬ 
sent—Promise by parents to marry child¬ 
ren is not enforceable 49 

-Burmese — Partition — No general 

rule can be laid down as to onus of proof 
in suits for division without reference to 
facts of each particular case 965 

-Burmese—Succession—Partition by 

children with mother on her re-marriage 
—Children have no further right in her 
share—Second husband succeeds her— 
Unpartiticced property—Mode of divi¬ 
sion stated 72a 

-Burmese—Succession—Grand child¬ 
ren—Shares, of stated 42a 

-Burmese — Succession—Children of 

same parents share share received by 
them together equally 425 

-Chinese—Adoption—Chinese Budd¬ 
hist widow has power to adopt son to her 
husband with the consent of her hus¬ 
band’s nearest male relatives 12 (2) c 

-Chinese—Custom—“Family house” 

—Meaning of stated 12 (2)a 

-Chinese—Marriage — Marriage bet¬ 
ween Burmese Buddhist and Chinese 
Buddhist—Preliminaries of Chinese Cus¬ 
tomary Law not observed—Marriage is 
invalid—Evidence of few of such marriage 
does not prove legal and binding custom 

45a 

-Chinese — Marriage — Customary 

Law—Divergence between personal laws 
applicable to parties—Proper principles 
to be followed stated 45(5) 

-Chinese— Marriage — Forms of — 

Forms are not indispensable 28(a) 

-Chinese—Marriage—Long cohabita¬ 
tion—Presumption is that there was 
valid marriage 285 

-Chinese—Widow— Right to main¬ 
tenance— Members of family making 
themselves objectionable to widow and 
rendering her stay with them impossible 
—Rule depriving widow of right 'to 
maintenance on refusal to live in family 
house should net be enforced on absence 
of custom 12(2)(5) 

Civil P. C.(5 of 1908) 

-S. 2 (2)—Order overruling plea as 

to maintainability of suit is not decree 

80 

-S. 2 (2) and O. 20, Rr. 12 to 18- 

Preliminary decree—Decision on one o{ 
several issues unless it amounts to pro* 



Subject Index, 1916 Lower Burma 


Civil P. C. 

liminary decree of nature contemplated 
by O. 20, Er. 12 to 18 is not preliminary 
deoree 44(a) 

- S. 11—Sale of property by A first to 

C and then to E —Suit by A against C 
for cancellation—Sale held to be good— 
E suing A and C for possession — Suit 
held not barred by res judicata 102(a) 

-S. 11 — Suit between vendor and 

previous transferee—Suit to operate as 
res judicata—Conditions neoessary stated 

102 ( 6 ) 

- S. 11—There can be no res judicata 

in Burma by reason of orders of Kevenue 
Officers 30 (d) 

- S. 13—Suit based on foreign judg¬ 
ment —Party properly served—Cause of 
action arising in foreign country—Judg¬ 
ment cannot be objected on ground of 
want of jurisdiction 67(2)(a) 

-S. 13 —Law relates to procedure 
having reference only to lex fori 

67 (2) (6) 

S. 13 Claim that would be time- 
barred in British India cannot be said 
to be claim founded on breach of any 
law in force in British India 67(2)(c) 

” S. 16 (d) Suit by vender for speci" 
fic performance is not suit for land o r 
for determination of any right to or in¬ 
terest in immovable property 44(c) 


S. 21—Objection as to place of sum* 
•cannot be allowed 'unless taken a fc 
earliest opportunity and has caused failure 
of justice 44& 

/ j 99 ~“ Suifc against minor—Suit de¬ 
fended by guardian ad litem without 
2 1 appointment - Objection not 
raisedyQuard^n doing all that could be 

ft? m def ®nding aoit — Irregularity 
held curable under S. 90 ft 7 

tionof-°S 7 ^ OtiC0o£ re - al0 - Bevooa- 
” . SeUw can revoke notioe-Obli- 

of re 8aie mP ° 8 ° n9ellflr by giving notic9 

~-S. 151—Deposit of money direoted 
tion 

P»ry of time can be allowed under S. 151 
elusion of for Possession--£! 

*oh 9 ga-Posseision S “ ifc /° r 9a oc Q llation 


Civil P. c. 

sion not taken — Subsequent suit for 
possession held barred 43(a) 

-O. 2, R. 2 (3)—Leave to omit to sue 

for relief—Jurisdiction to grant leave is 
not affected by pecuniary value of relief 

43(6) 

- O. 3, R. 1—Legal Practitioners Act 

(1879), Ss. 10 and 32— Appearanoe in 
Courts without holding Pleader’s license 
—Proper course is to petition to Dis¬ 
trict Judge asking such person to be 
panisbed under S. 32 — District Judge 
should decide whether the person is prac¬ 
tising in contravention of S. 10 or whe- 
her his appearances are covered by O. 3, 
E. 1 97 

O. 6 , R. 17—Scope of —Question of 
amendment is left to discretion of Court 

71(a) 

O. 6 , R. 17— Pleadings — Amend¬ 
ment of Amendment allowed must be 
such as is raised in pleadings or is consis¬ 
tent with original case 
' O. 6 , R. 17—Suit to enforce right of 
redemption cannot be amended so a 6 to 
convert it into suit to enforce right as 
owner 71 c 

” 0* 20, Rr. 12 to 18 — Preliminary 

deoree—Decision on one of several issues 
unless it amounts to preliminary decree 
of nature contemplated by O. 20 R 12 
to 18 is not preliminary decree 44 a 
~~0. 21, B. 46 (a) Debtor admitting 
debt in favour of judgment-debtor but 
refusing to pay it in Court—Procedure 
stated 3 3a 

O. 21 , iJ. 63 Withdrawal of attach- 
meat by attaching creditor—Suit for 
declaration that property sought to be 
attaohed belonged to judgment-debtor is 
maintainable 25 

oTlVi’Q 63 “ Right ofsuit under 

a 4 6 ?,o^? t o COQfcroll0d Specific 
Relief Act (1877), S. 42 ig a 

•. O’ 21, iJ. 66 Execution sale—Sale 
of immovable property—There is no war¬ 
ranty of title or guarantee that property 
would answer description given of it 3 a 

i Execution sale—Pro- 

area flold thaD that * 
advertised—Purchaser oan ask for pro- 

portionate refund of purohase^money or 
for cancelling of sale 3 k 

Z7r?«i 21, 66—Exeoution sale—Sale 
Proclamation-Duty of Court, stated 

3 ?' i?r * 8 4 and S. 99—Suit 

mwl .defended by guar- 
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Civil P. C 

dain ad litem without formal appoint¬ 
ment—Objection not raised— Guardain 
doing all that could be done in defending 
suit— Irregularity held curable under 
S. 99 ' 87 

- 0. 34, R. 1—Mortgage suit—Non 

joinder of prior vendee of property 
Deoree for sale and execution proceeding 
do not bind vendee 99 

- 0. 34, R. 6—Mortgage—Final decree 

making defendant personally liable— 
Notice must be issued to judgment-deb- 
tor to show cause 20 ( 2)6 

- Sch. 2, Paras. 18 and 22—Arbitra¬ 
tion—Award—Valid award bars subse- 
quen suit for claim embraced in submis¬ 
sion and covered by award 101 

Contract 

- Construction — Obligation under 

bond and obligation under ordinary con¬ 
tract—Distinction, stated 1006 

-Construction—Where there is ex¬ 
press contract between A and B that A 
would deliver certain goods to C, C is 
not bound to compensate or pay to A 
though be makes use of those eoods 

56 (l)a 

-Construction—Offer to sell and to 

keep offer open to certain day is nudum 
pactum and can at any time before ac¬ 
ceptance be recalled 186 

-Construction — Contract becoming 

illegal after it is made—It cannot be en¬ 
forced 76 

Contract Act (9 of 1872) 

-S. 11—Minor, agreement to buy by 

minor— Mioner paying price and ob¬ 
taining transfer of property—Transfer 
is void 91a 

-S. 11—A minor cannot make any 

valid contract 29 (1) 

-Ss. 25 and 27—Undertaking not to 

trade has no binding effect—Promise of 
payment in consideration of such under¬ 
taking also void under 8 . 25 (F B) 51 

-S. 70—Applicability—S. 70, applies 

only in the absence of express contract 

56(1)6 

- S. 74—Breach of promise to marry 

—Damages—Measure of, stated 45c 

- S. 74—Breach of promise to marry 

•—Measure of damages—( Quaere ) 45t2 

- S. 74—Breach of promise of marri¬ 
age— Measure of damages — Shameful 
behaviour by defendant — Substantial 
damageB should be awarded 45e 

—— S. 107—Notice by seller of intention 


to re-sale—Seller is not precluded from 
claiming damages 60a 

- S. 107—Sellor by re selling must be 

taken to rescind contract and to re-vest 
property in himself, even though re-sale 
as such, is invalid 606 

- S. 107—Failure by buyer to take 

delivery of goods—Seller exercising rights 
of re-sale—He can sue for damages by way 
of re-sale or for damages based upon 
market value 60c 

- S. 160—In actions for conversion of 

chattels, full value of chattels at time of 
conversion is measure of damages 93a 

- S. 160—Goods let on hire—Execu¬ 
tor of deceased bailee must return them 
on expiry of term of hire—Failure to 
return goods—Executor would be guilty 
of conversion and personally liable 

936 

-S. 160—Bailment—Wrongful use of 

goods — Delay in action—Measure of 
damages stated 93c 

Co-sharer 

-Suit for use and occupation by co¬ 
owner against another co-owner will not 
lie 1246 

Court-fee. Act (7 of 1870) 

-S. 5—Levy of additional fees—Pro¬ 
visions apply only to pending cases 586 
Criminal P. C. (5 of 1898) 

-S. 110—"Any person within local 

limits of bis jurisdiction" applies to 
person undergoing imprisonment in local 
jail 1 (FB) 

- S. 195 ( 6 )—Appellate Court—Pow¬ 
ers of—Powers are confined to revoking 
or granting of sanction given or refused 
by subordinate Court 78 

- S. 297—Omission to explain diffe¬ 
rence between murder and culpable 
homicide not amounting to murder— 
Omission is not necessarily misdirection 

(FB) 114a 

-S. 297—Charge to jury—Duty of 

Judge—Fxplanation of law when mislea¬ 
ding is not necessary (FB) 114c 

- Ss. 337 and 339—Absconding before 

cross-examination is not wilful conceal¬ 
ment 1116 

-S. 339—S. 339 must be strictly con¬ 
strued—Approver forfeiting pardon 
Trial—Procedure stated 111a 

- Ss. 348 and 349—Magistrate acting 

under S. 348—Previous conviction of 
accused brought to his notice—Procedure 
—He must commit case to Sessions op 
transfer case to District Magistrate' on. 
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C rimi n al P. C. 

ass he thinks he can pass adequate sen¬ 
tence 656 

-S. 349—Second or Third Class Magis¬ 
trate acting under S. 349 can frame char¬ 
ge against accused 65a 

- S. 417—Acquittal—Revision—Revi¬ 
sions! jurisdiction should be exercised 
sparingly and only where urgently de¬ 
manded in interests of public justice 16 

- S. 488 — Order of maintenance— 

Decree for restitution of conjugal rights 
in favour of husband—Non-compliance 
by wife—Order of maintenance is deter¬ 
mined 17 

- S. 520 — Confiscation of property 

subject of offence—Notice to complain¬ 
ant Ib necessary 69 

— S. 537— Proceedings without sane 
tion under 8. 29 Arms Act — Absence of 
sanction isfatal to proceedings—Defect is 

not by S. 537 1056 

Critninal Trial 

Trial by jury—Question for jury 
whether case comes within exceptions to 
S. 300 of Penal Code—There must be 
evidence on which they can conclude 
faots to be established (FB) 114cf 

” Duty of Court —It is not duty of 
Judge to invent facts in interest of accus 
de persons (FB) 114e 

^Trial by jury Doubtful oase of 
murder—Judge must explain law as to 
minor as well as major offence 

(FB) 114 g 

Circumstances bringing case within 
exceptions not proved—Court must pre¬ 
sume absence of suoh circumstances— 
Material present only for some of such 

circumstances—Judge should not raise 
applicability of exception before jury— 

. . , (FB)114* 

—Trial by jury—Appreciation of evi- 
dence Examination of aooused should 
J? 6a 6vidence in oase-Oourt 
fa b ots den? ] u ry law applicable to 

ged^ffc ?? 60 fct ff l 0f fewo pei8on8 °bar- 

onLv? aame offence Examination of 
one in, ease against other is irregular 

20 ( 1 ) 

f °' subatl. 

9 aeBt * 01r o£J»IMifcyo of 
detoM does not arise . 

‘ jj ‘«s*ia#bW9,p4 4W .4 XIlilth _ 4 L 6 


Decree 

cation for setting aside lies tc original 
Court passing it 20(2 )c 

Deed 

-Construction-^Power of attorney— 

General power to sell mortgage or pledge 
property—Scope of, stated 85(l)a 

-Construction—Contract reduced to 

writing—lb must be construed on consi¬ 
deration of documents themselves—Ex¬ 
trinsic evidence—Admissibility of 9a 

-Construction—Money borrowed for 

expenses of appeal—Pronote and memor¬ 
andum executed simultaneously—Agree¬ 
ment not to sue till defendant succeeded 
in action—Liability held to be unquali¬ 
fied and not dependent on result of ap¬ 
peal 9 b 

Enemy 

Trade with—Acta of trading—What 
amountsto stated—Accepting a bill of ex¬ 
change drawn againatgooda coming from 
Germany and payment of their price after 
the proclamation forbidding any trade in 
such goods are aots of trading in con¬ 
nexion with them 7 a 

Evidence Act (1 of 1872) 

—S. 65 Secondary evidence—Loss of 
original document—It is for first Court 
to decide sufficiency of proof—Finding 
should not be overruled except in case of 
miscarriage 266 

S. 91 Transaction by registered 
deed purporting to be sale—Oral evi¬ 
dence is not admissible bo show that it 
is mortgage 36 a 

S. 92 Contract reduced to writing 
—It must be oonstrued on consideration 
of documents themselves—Extrinsic evi¬ 
dence—Admissibility of 9 a 

—S. 114, Illus. (a)—Thief getting in¬ 
to houso by hou^.hreiking—Stolen pro¬ 
perty found in his possession—Presump¬ 
tion of guilt arises io m 

ExcUe Act (12 of-1896) 1 ' 

5. 51 Accused affixing receiving 
pots to toddy trees previous night—Pots 
found to contain over four quarts of tari 
next morning—Accused held to be in pos¬ 
session of tari 

Guardian and Ward ° 

——•Sale of a minor's property by his de 
faoto guardian for the benefit or necessity 
of minor is valid 

Guar dian! and Wards Act (8 of 1890) 

Path8r ” a PPli0a only in 
oase of child born id lawful wedlook 90a 
~ r o. 19 (6)—Illegitimate daughter — 
Guardian of person—Fitness of father— 
Aunt who married ohild is preferable 906 
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Insurance 

-Refusal by insurer to accept pre¬ 
miums—Effect of—Insured can sue for 
damages or refuse to treat contract as at 
an end 58a 

Interpretation of Statutes 

-Illustrations—Statements of law in 

illustrations do not lay down substan¬ 
tive law FB 1146 

-Interpretation cf—Act must be read 

strictly 796 

Landlord and Tenant 

--Tenancy—Erection of building by 

tenant on land without objection by 
landlord—Effect of—Right of tenancy is 
not changed into perpetual right of occu¬ 
pation—Tenant is not entitled to com¬ 
pensation for costs of building on ground 
of equitable estoppel—Burden of proof 
—Rule applicable in such case is one 
laid down in S. 108, T. P. Act (1882) 81a 

-Rights of tenant—Buildings erected 

by tenant—Termination of lease—Ten¬ 
ant should be given reasonable time to 
remove buildings—Landlord is entitled 
to rao9ne profits for such further time 

816 

-Rent—Agricultural lease— Custom 

—Rent agreed to be paid according to 
■custom of kwin—Custom must be as to 
manner of payment or quantity to be 
paid 70 

-Rent—Lease from one of several co¬ 
sharers—Lessee oannot dispute lessor’s 
exclusive title to receive rent 24a 

-Rent—Suit for—Title of third per¬ 
son set up—Third person should not be 
joined as to convert suit into one for de¬ 
termination of title 246 

-Rent—Lease from one of several co¬ 
sharers—Lessee cannot dispute lessor’s 
exclusive title to receive rent 6 

Legal Practitioner* Act (18 of 1879) 

- Ss. 10 and 32—Appearance in Courts 

without holding pleader’s license—Pro¬ 
per course is to petition to District Judge 
asking such person to be punished under 
S. 32— District Judge should decide 
whether the person is practising in con¬ 
travention of S. 10 or whether his ap¬ 
pearances are covered by Civil P. C. 
(1908), O. 3. R. 1 97 

- S. 27— Advocate's fee— S. 27 as¬ 
sumes probability of 'advocate charging 
daily fee for every day 37a 

- S. 27—Advocate agreeing to conduct 

case for fixed sum—Client is entitled to 
advocate's fees allowed in case as it 
iorma part of costs 376 


Limitation 

-Law of—Law relates to procedure 

having reference only to lex fori 67 (2)6 
Limitation Act (9 of 1908) 

-Interpretation of—Act must be read 

strictly 796 

-Applicability of—Act does not apply 

to applications asking Court to do what 
it has no discretion to do 10a 

- S. 5—Application for leave to sue as 

pauper presented beyond time admitted 
—Further inquiry into pauperism direc¬ 
ted—Proper Court-fees paid before con¬ 
clusion of inquiry — Appeal is within 
time 124a 

-S. 18—Misconduct by agent—Neg¬ 
lecting to settle accounts with object of 
concealing misconduct is not ‘fraud” 

406 

- Art. 90—Suit by principal for un¬ 
authorized payments by agent is gov¬ 
erned by Art. 90—Time runs when mis¬ 
conduct actually becomes known to 
principal 40a 

- Art. 113—Agreement to sell immov¬ 
able property—Purchase-money paid by 
vendee — Vendor must do everything 
necessary to complete title of vendee 
Suit for such registered conveyance lies 
unless barred by Art. 113 104 

- Art. 113—Land worth more than 

Rs. 100 — Sale without registration 
amounts to mere contract to sell—Suit 
for specific performance of such contract 
is governed by Art. 113. 79a 

- Art. 113 — Applicability of—Con¬ 
tract of sale—Suit to compel execution 
of registered document by way of specific 
performance—Art. 113 applies 736 

- Art. 120—Art. 120 is a residuary 

provision 40c 

- Art. 142—Suit for—Suit based on 

title—Dispossession not alleged—Plain¬ 
tiff must first prove title 48a 

- Art. 144 — Art. 144 applicable — 

Plaintiff must first prove title—Onus 
shifts to defendant on proof of title to 

prove adverse possession 77a 

Lower Burma Land and Revenue Act (2 of 
1876) 

-Ss. 4 and 5—Suit for declaration 

that particular land formed part of 
pagoda site and for possession Bound¬ 
aries of land not defined by Revenue 
Court—Jurisdiction of Court held to he 
barred ^4 

Mabomedan Law 

-Mabomedan cannot get decree for 

restitution of conjugal rightsagainet wife 

i ' * * 4 
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Mahometan Law 

who has apostatised from Mahomedanism 

57(1) 

-Scope of—Provisions apply to Mabo- 

medan estates 22c 

-Alienation — Alienation by some 

heirs of deceaeed—Whether binds co-heirs 

22c 

-Pre-emption—Exercise of right — 

Right should not be introduced in Burma 

5a 


-Pre-emption—Right of pre-emption 

must be exercised with utmost prompti¬ 
tude 5b 

Matter and Servant 

-Wrongful dismissal — Servant can 

sue for damages—Measure of damages 
depends upon nature of hiring contract 
and wages agreed upon 112 

Mortgage 

-Redemption—Suit for—Burden of 

proof—Duty of Court—Court should see 
whether plaintiff has discharged burden 
of proof lying on him—Plaintiff cannot 
depend upon weakness of adversary’s 
case 127 

RightB of mortgagor—Mortgage with 
possession Mortgagor can exeroise rights 
of ordinary owner except that he is not 
to commit act injurious to property 103 
Rights of mortgagor—English mort¬ 
gage Mortgagor in possession—He oan 
lease property 103 c 

— Suit Conflict between transferees 
of preliminary and final decree for fore¬ 
closure—Prior transferee of preliminary 
decree has preferential right to have his 
name substituted in place of decree-hol- 

der 27a 

, °p Equitable mortgage—De¬ 
posit of title deeds — Effect of — It 
amounts to agreement to execute legal 
mortgage—Appropriate remedy is decree 

a 20 (o. 

. , Suit for Court-fees—Plaint must 

ation ao u cordin 8 to plaintiff’s valu¬ 
ation of his share which he seeks to re- 

COV0T n f, 7 

Partnership *26 

, ".'Partners—Power of—Money lending 
business- Each partner ca/borrow 

buflinea8°and ha £ ° f for pur P° ses of 
OUflinesa and can mortgage firm’s assets 

—Partners—power of—Money lending 
t™ Zl , W n d np -° n8 P«‘“~ to 

gahe oPw«° b ° r ! 0W money on m °rt- 
Ragof firms assets or to acknowledge 

.11 756 


Penal Code (45 of I860) 

- S. 39 — Stone throwing—Each case 

shonld be considered on its meritB 98a 

- S. 294-i4 —Tickets supplied to every 

purchaser from shop — Prizes given to 
persons receiving lucky tickets — Public 
buying tickets for chance of prize — 
There is no lottery 56 (2) 

- S. 300 — Fact consistent only with 

intention to cause death cr to cause 
bodily injury sufficient in ordinary course 
of nature to cause death—Offence can 
only be murder (FB) 114/ 

-S. 300—Circumstances bringing case 

within exceptions not proved — Court 
must presume absence of such oiroum- 
stances—Material present only for some 
of such circumstances—Judge should not 
raise applicability of exception before 
jury (FB) 114i 

- Ss. 300, Excep. (2) and 304—Person 

seen with stick trailing in hand for pur¬ 
pose of committing theft—Person exer¬ 
cising right of private defence with com¬ 
panion who is armed—Person carrying 
stick must be asked to drop it and to 
surrender Failure to do so brings case 
within Excep. (2) to S. 300 63a 

Ss. 302 and 304—Accused stabbing 
with intention of causing injury likoly to 
cause death—Death resulting — Accused 
held guilty under S. 304 32 

S. 304—Second part of S. 304 refers 
only to oases in which offender has no 
intention of injuring any one in parti- 
cular 636 

S. 304—Aocused acting in good faith 
and erring only in degree of violenoe 
used—Leniency should be shown to him 

_ 63c 

0.323—Stone throwing—Each case 
should be considered on its merits 98a 
Ss. 323 and 835—Accused having 
quarrelled with debtor over discharge of 
loan throwing briokbats at his houee— 
Oocupant hurt — Accused held to be 
guilty under S. 323 and not under S. 336 

98c 

—-S. 336 — Applicability of S. 336 
should not be applied where facts con¬ 
stitute graver offehoe 985 

Z 4 ®9 and 500 -Defamatory ohsrge 
bona fide believed to be true without ex- 
press malice against one whose conduct 
has caused Injury to person in authority 
Uocasion is privileged iq86 

JZ* l 9 fV a * ap -o (8) - Delation ~ 

Benefit of Excep. 8 to S. 499 olaimed- 
Petaon oharged moat ahow that aoousa- 
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Penal Code 

tion complained of was bona fide com¬ 
plaint of grievance 108a 

- S. 499, Excep. (8)—Imputation hon¬ 
estly believed though untrue in fact— 
No unnecessary publication of imputa¬ 
tion — Accused held to be protected by 
Excep. (8) to S. 499 108c 

Possession 

-Suit for—Suit based on title — Dis¬ 
possession not alleged — Plaintiff must 
first prove title—Limitation Act (1908), 

48a 

-Suit for entry in revenue map is not 

sufficient to establish title to immovable 
property 486 

Practice 

-Judgment—Question referred to need 

net be aswered if it does not arise in 
caSe 336 

Precedent 

-Binding nature—Judicial decision is 

binding on if circumstances are similar 

(FB) 1146 

Presidency Towns Insolvency Act (3 of 1909) 

- Ss. 28, 29 and 30 —Order of adjudi¬ 
cation — Failure to file schedule within 
period prescribed — Subsequent applica¬ 
tion for approval of composition and an¬ 
nulment of adjudication — Application 
allowed — Composition held to be not 
binding on creditors 59 

Principal and Agent 

-Liability of principal — Agent exe¬ 
cuting promissory note in professed exer¬ 
cise of power to mortgage — Principal is 
not liable 85 (l)6 

Probate and Administration Act (5 of 1881) 

-Scope of—Provisions apply to Maho- 

medan estates 22c 

- S, 51 — Letters of Administration 

should not be issued to Administrator- 
General except on application of that 
officer or of aoy of parties concerned 

12 (2 )d 

- S. 90 — Alienation —Powers of ad¬ 
ministrator—Administrator cannot make 
alienation without permission of Court— 
Administrator is strictly bound by terms 
of permission 22a 

- S. 90 — Administrator appointed to 

manage estate of deceased Mahomedan— 
He is only person who can charge estate 
so as to bind heirs—Provisions of S. 90 
must however be complied with 22cf 

— — S. 98 (l) (3) —It is not obligatory 
for Court to require executor or adminis¬ 
trator to exhibit inventory or account— 
It is a matter of discretion 106 


Registration Act (16 of 1908) 

-S. 17 (1) (b)—Agreement to re-sell 

for amount purchased must be regis¬ 
tered 18a 

- Ss. 32 and 35 — Registration— 

Presentation of document by minor 
claiming under it — Instrument is not 
void 36(2) 

Riparian Rights 

-Nature of—Right of riparian owner 

to use of water flowing past his land 
is natural right—It must be in respect 
of natural stream—It is not necessary 
that water should empty itself in lake 
or river 30a 

-Right to—Person owning land not 

on bank of river or stream cannot have 
riparian rights 306 

-Infringement of rights Proof of 

damage is not necessary 30c 

Specific Performance 

-Registrable lease not registered 

Suit for specific performance by regis¬ 
tration is maintainable Contract to 
contrary—Presumption under S. 10b, 

T. P. Act, does not arise 34 

Specific Relief Act (1 of 1877) 

- S. 21—Proviso to S. 21 relates 

only to inchoate and abortive arbitra¬ 
tion proceedings, and not to case where 
contract has been admittedly carried 
out 74(2)a 

- S. 42—Declaratory suit ^. onB . e ‘ 

quential relief not prayed for plaintiff 
alleging possession—Plaintiff not 
to bo in possession Suit should be 
dismissed 

- S. 42 —Withdrawl of attachment 

by attaching creditor Suit for declara¬ 
tion that property sought to be attached 
belonged to judgment-debtor is main- 

tainable 25 

-S. 42—Right of suit under O. 21, 

R. 63, Civil P. C., is not controlled by 
S 42 

Stamp Act (2 of 1899) ^ > 

- S. 2 (5) (c) and Sch. 1, Art. 5 \ar~ 

Agreement to deliver grain after receipt 
of earnest money attested by two wit¬ 
nesses—Instrument is agreement under 
Art. 5 (l) (c) and falls under exemption 
by (a) 100a 

Town and Village Lands Act (4 of 1898) 

- Ss. 24, 25 and 26—Ss. 24, 25 and 26 

virtually make ground rents payable to 
Government tax or assessment ,124c 
Transfer of Property Act (4 of 1832) 

- S. 41 — Transferee of decree for 

foreclosure is not entitled to benefit 

ofS. 41. Mb 
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I_L‘^ et g 3 _p ara 2 — Proof of actual s er acquires do interest but only charge 

fraud ‘or intention to. defraud Je .not, .over Property ®7(1J 

necessary — All that should be proved' • . Regist rable lease 

is that transfer had effect of defeating or not registered- Suit for specific perfor- 
delaying transferor’s creditors ' - 89.' malice by registration is maintainable— 

- S. 54 —Land worth more than Contract to contrary — Presumption 

Ra ■100 — Salb without registration -under-S. 106 does not arise - :.iM 34 

amounts to mbr'C contract to sell—Suit -S. 108—Erection, of: buildjngi.i by. 

for specific performance of such con- tenant On land ■ without objection by 
‘tract; is governed by Lim. Act (1908), landlord—Effect of-^Right of tenancy 
Art. 113 79a is not changed into perpetual right of 

- S. 54—Rights—Vendor must do all occupation—Tenant is not entitled to 

things necessary to complete vendee’s compensation for costs of building op 
title V3a ground of. equitable estoppel—Burden 

-S/54;—Contract of sale followed by of proof—Rule applicable, in such ca^& 

delivery of possession,— No registered . is one laid down-in S. 108. 81a.- 

sale—No interest'created in property —— S. 128—Kanwin and payin are not - 
sold—Such contract is as defence to valid.as gift is not in writing and regie/-' 
action in ejectment - 38b tered under S. 123 — If unregistprq^. 

’-S. 55—Delivery of possession does mutual divorce property reverts ;tp 

not create charge'or lien or interest 38c 

■S. 55 ( 6 ),. 0})“Property in posses¬ 


sion of third, person sold—Possession to 
third person given on understanding 
that vendors would give them registered 
3 ale deed — Third person in possession 
is entitled to charge for amount paid 
and interest at 6 p. c; 38a 

S. 5fj—English mortgage does not 
transfer property to mortgagee — 103a 
•“ 5. .58—Rights of mortgagor—Eng¬ 

lish mortgage — Mortgagor in’ pos¬ 
session Ho can lease property 103c 

. . Ss. 59 and 100 Mortgage not opera¬ 
ting as mortgage by reason of non- 
co ™ pl, ’ a “ ce ot: prescribed formalities 
• S. 100 does not enable it to be con¬ 
verted into oharge 94 

1 S. 100 Sale bf immovable property 
•of va ue bf more ,.than Rs. 1 Q 0 by un- 

- pus: . 


husband " *' . •. H’ 

Vendor and Purchaser 

-Sale of mortgaged property—Consi¬ 
deration applied in discharge of paojt- 
gage — Purchaser cannot., claim mort¬ 
gagee’s rights as against subsequent re¬ 
gistered purchaser in absence of inten¬ 
tion to - keep mortgage alive r 11.3 

Agreement to sell immovable'pro¬ 
perty—Purchase-money paid by. venclee-r- 
Vendor must do everything necessary to 
compfete title of vendee— Suit-for such 
registered conveyance lies unless'furred 
by Limitation Act (1908), : Art; 113 ‘ 104 
Sale ; ‘registered and 1 not tainted 
by fraud,, etc. — It passes title and 
interest although purchase money is not 
paid • . - - 19 $ 

Will. ; . . r ™ 

* •* ’ i . * 

—Executor—Powers of executor under 
will are far wider and the executor cati 


* -MV i.,- 

K vi •. .« 


1 • 


vm ::x 


7 


, *•! •• 

•>h K* 

U 

• -V.^ •• • 







COMPARATIVE TABLES 

TABLE No. I 

Showing seriatim the pages of Other REPORTS, JOURNALS AND PERIODICALS 
for the year 1916, with corresponding references of the All India Reporter. 

N.B .—Column No. 1 denotes pages of OTHER JOURNALS. 

Column No. 2 denotes corresponding references of the All India 
: Reporter. 

8 Lower Burma RuIingc=All India Reporter 


LBR 

A. 

I. R 

• 

LBR 

A. 

I. B 

• 

LBR 

A. 

I. R 

• 

LBR 

A. 

I. R. 

LBR 

A. 

I.R. 

370 

1915 LB 

47 

938 

1917 LB 

126 

378 

1917 

LB 140 

427 

1916 

LB 

3 

497 

1917 LB I 73 

374 

•1 

»» 

39 

343 

1915 

•f 

11 

382 

1916 

• 1 

100 

433 

tt 

ft 

81 

501 

1915 

•f 

* 1 

388 

If 

fl 

10 

343 

•1 

PC 

48 

385 

1917 


130 

440 

M 

tf 

108 

617 

1916 PC 132 

390 

It 

If 

34 

347 

1916 LB 

49 

387 

If 

ft 

163 

447 

1917 

If 

143 

526 

1917 LB 109 

393 

II 

II 

33 

350 

1917 

If 

121 

388 

1914 

If 

277 

450 

1916 

tt 

20 

529a 

If 

ft 

57 

294 

ft 

ft 

29 

351 

1916 

It 

34 

389 

1916 

tt 

51 

462 

it 

If 

105 

5296 

tt 

If 

123 

300 

1917 

•f 

179 

353 

ft 

•1 

1 

399 

It 

ft 

45 

458 

tt 

PC 

115 

531 

1916 

It 

97 

301 

1916 

It 

57 

366 

ff 

It 

16 

404 

M 

ft 

12 

461a 

1917 

LB 

68 

532 

1915 

. If 

38 

302 

1916 

ff 

46 

357 

tt 

It 

111 

413 

It 

•1 

103 

4616 

1916 

If 

57 

534 

1917 

M 

65 

30G 

1916 

If 

114 

361 

1914 

•f 

260 

415 

If 

tt 

90 

463a 

1917 

If 

79 

586 

1915 PC 

121 

328 

1917 

ff 

148 

363 

1916 

M 

75 

418 

If 

II 

71 

4636 

ti 

If 

76 

563 

1916 LB 

94 

329 

ff 

ft 

152 

367 

tt 

ft 

60 

420 

• f 

tf 

112 

464 

it 

tt 

160 

550 

tt 

ft 

30 

333 

1914 

»f 

209 

372 

1917 

II 

145 

422 

ft 

tl 

10 

466a 

tt 

ft 

76 

561 

1917 

tf 

174 

334 

19)7 

ff 

128 

377 

1915 

If 

7 

425 

1917 

If 

155 

4666 

1915 

If 

12 

566 

it 

If 

74 






< 

% 

) Burma 

Law Times=AU India Reporter 






BurLT A 

. I. R. 

BurLT A. I. B. 

BurLT A 

. I. R. 

BurLT A. 

I. B 

* 

la 

BurLT A. 

I. R. 

1 

1915 PC 

121 

67 

1916 

LB 

18 

103 

1917 

LB 157 

160 

1916 LB 

29 

205 

1916 LB 

90 

8 

It 

If 

48 

69 

If 

If 

124 

110 

1916 

• t 

24 

162 

tt 

ft 

17 

207 

1916 

If 

6 

15 

1917 LB 113 

74 

tt 

fl 

21 

111 

tt 

It 

100 

163 

1917 

ft 

163 

209 

1916 

ft 

60 

98 

1916 

ft 

51 

76 

tl 

It 

111 

114 

1917 

•f 

128 

164 

1916 

If 

96 

213 

w 

If 

65 

35 

M 

UB 

7 

77 

•f 

ft 

40 

117 

tt 

•t 

122 

166 

If 

ft 

85 

217 

1917 

If 

96 

38 

1917 

If 

14 

80 

If 

ft 

34 

119 

1916 

If 

44 

169 

If 

If 

3 

222 

if 

It 

110 

39 

1916 

LB 

1 

81 

It 

If 

28 

121 

• t 

tt 

27 

172 

1917 

If 

41 

224 

1916 

ft 

93 

43 

H 

ft 

58 

89 

ff 

If 

74 

122 

It 

tt 

33 

174 

1916 

»• 

26 

226 

1917 

If 

17 

45 

•9 

ff 

79 

84 

fl 

If 

77 

124 

tt 

M 

66 

176 

1917 

If 

66 

228 

it 

If 

18 

47 

II 

ft 

16 

8G 

If 

ft 

78 

126 

•1 

PC 115 

177 

•t 

tl 

72 

294 

1916 

If 

113 

48 

1915 

ft 

28 

87 

ft 

If 

11 

128 

ft 

LB 

78 

179 

1916 

It 

45 

286 

H 

It 

22 

51 

i* • 

If 

33 

88 

ff 

•f 

102 

130 

ft 

ft 

40 

183 

It 

If 

30 

299 

If 

ft 

75 

63 

it 

If 

9 

89 

If 

If 

25 

133 

1918 

It 

22 

187 

tt 

It 

12 

242 

If 

If 

48 

53 

ti 

It 

36 

90 

ff 

tt 

66 

136 

1916 

tt 

20 

193 

tt 

tf 

09 

249 

If 

tf 

103 

65 

n 

ff • 

10 

92 

If 

If 

35 

136 

If 

•f 

108 

195 

It 

It 

80 

245 

n 

If 

20 

60 

•t 

•f 

8 

93 

ft 

tt 

48 

141 

It 

PC 132 

197 

1917 

If 

54 

247 

ti aG 

1917 

II 

*v 

36 

mm ff 

67 

1916 

It 

127 

95 

tt 

ft 

42 

148 

ft 

LB 

10 

199 

1916 

It 

19 

% A « rs 


59 

1916 

If 

32 

97 

It 

It 

72 

150 

It 

tf 

71 

201 

1917 

If 

61 

248 

n r a 

1916 

•f 

67 

60 

tt 

ft 

8 

98 

If 

If 

101 

152 

1917 

If 

124 

202 

If 

If 

24 

250 

1917 

”, 

90 

61 

•t 

If 

35 

99 

ff 

If 

7 

164 

1916 

tt 

85 

203a 

It 

If 

82 

251 

1910 

If 

57 

69 

1916 

H 

112 

101 

If 

It 

81 

157 

n 

tl 

89 

2036 

If 

tt 

79 

252 

1917 

If 

16 

64 

•f 

ff 

94 

106 

ff 


67 

156 

tt 

•» 

87 

204 

If 

tl 

76 

253 

it 

UB 

C 


17 Cr. L. J. and 32 to 36 I C=A11 India Reporter 
Please refer to Comparative Table No, I in A I R 1916 Lahore 



TABLE No. 11 


Showing seriatim the pages of the All India Beportes 1916 Lower Burma, 
with corresponding references of other REPORTS, JOURNALS AND PERIODICALS. 

NJJ —Column No. 1 denotes pages of the All India Reporter, 1916 

Lower Burma. 

Colnmn No. 2 denotes corresponding references of OTHER REPORTS. 

A* I, R. 1916 Lower Burma=Other Journals 


ai: 

B 

Other Journals 

AI 

R 

Other Journals 

AIR Other Journals 

All 

R Other Journals 

i 

82 

1C 

680 

27 

36 

IC 

426 

58 

32 

IC 

534 

85 (2)9 

Bur LT 

’ 164 

FB 

9 

Bur L T 39 


9 

Bur L 1 

’ 121 


9 

Bur L 7 

1 43 

87 

33 

IC 

941 


17 

CrL J 

88 

28 

32 

IC 

648 

59 

33 

IC 

659 


9 

Bur LT 158 


8 

LBR 

353 


9 

Bur L 7 

’ 81 


8 

Bur LT 

259 

89 

33 

IC 

946 

3 

33 

1C 

1003 


8 

LBR 

225 


8 

LBR 

258 


9 

Bur L 7 

* 167 


9 

Bur L 7 

1 169 


17 

Cr L J 

112 

CO 

36 

IC 

252 

90 

36 

IC 

646 


8 

LBR 

427 

29 

(1)38 

IC 

132 


8 

LBR 

367 


9 

Bur LT 

’ 205 

5 

32 

I C 

488 

29 

(2)84 

IC 

176 


9 

Bur L T 

209 


8 

LBR 

415 


8 

Bur L T 239 


9 

Bur L T 

160 

63 

35 

IC 

511 

91 

32 

IC 

638 


10 

Bur Li 1 

' 113 

30 

35 

I C 

356 


17 

Cr L J 

335 

93 

34 

IC 

297 

6 

mm 

34 

I c 

y y* 

71 


9 

Bnr L T 

183 

64 

33 

IC 

580 


9 

Bur LT 

224 

7 

33 

I C 

mm mm 

96 

32 

8 

LBR 

656 


8 

Bur LT 

1 264 

94 

82 

IC 

595 

8 

9 

Bur L 1 

y yi 

7 99 

86 

1C 

592 


8 

LBR 

260 


9 

Bur LT 

64 

32 

A 

IC 

654 

f u sm 

33 

17 

CrL J 

544 

65 

34 

IC 

313 


S 

LBR 

553 


8 

Bur L T 

T Y\ 

246 

33 

IC 

169 


17 

CrLJ 

201 

96 

33 

IC 

985 


8 

LBR 

217 

s\ 

34 

9 

Bur L T 

122 


9 

Bur L T 

213 


9 

Bur L T 

164 

G 

17 

ott 

Cr L J 

62 

32 

IC 

692 

67 (1)33 

I C 

610 

97 

33 

IC 

669 

y 

1A 

oo 

OK 

1 G 

697 


9 

Bur L T 

1 80 


8 

Bur L T 

268 


8 

Bur LT 

280 

JO 

30 

G 

1 G 

p. (- T fT\ 

950 

I 4 4 0 

36 

8 

LBR 

351 

67 (2)35 

IC 

741 


8 

LBR 

531 


o 

Bur L 1 

run 

148 

i nn 

32 

IC 

696 


9 

Bur L T 

106 

98 

36 

IC 

145 

11 33 

9 

13 (1)32 
17 

1/ B Li 

IC 

Bur L T 
IC 

Cr L J 

422 

129 

87 

160 

On 

36 

36 

0*7 

9 

(1) 32 
8 

(2) 33 

A 4k 

Bur LT 
IC 

Bur LT 
IC 

92 

492 

216 

33 

68 

69 

32 

9 

34 

17 

IC 

Bur L T 
IC 

CrLJ 

564 

90 

319 

207 

99 

100 

17 

38 

33 

9 

CrLJ 

IC 

IC 

Bur LT 

465 

760 

920 

111 

12 (3)34 
9 

A 

\JT JJ V 

1C 

Bur L T 
LBR 

OjL 

99 

187 

AAA 

37 

38 
40 

33 

98 

36 

mm 

I c 

10 

IC 

107 

121 

418 

70 

71 

9 

83 

36 

Bur LT 
IC 

IC 

199 

766 

5 

101 

8 

35 

9 

LBB 

IC 

Bur LT 

382 

710 

98 

16 

32 

" A* 

IC 

W4 

683 

42 

9 

on 

Bur L T 

Y y> 

180 


9 

Bur L T 

150 

102 

32 

IC 

610 

9 

Bur L T 

vU %J 

47 

. 33 

I C 

127 

72 

8 

lpr 

418 


9 

Bur L T 

88 


8 

LBR 

* • 

356 

A O 

9 

on 

Bur L T 

95 

35 

IC 

731 

103 

34 

IC 

24 


17 

Cr L J 

91 

SO 

33 

I c 

186 


9 

Bur L T 

97 


8 

LBR 

413 

17 

35 

IC 

972 

44 

9 

04* 

Bur L T 

93 

73 

32 

IC 

573 


9 

Bur L T 

243 

9 

Bur L T 

aim 

162 

36 

10 

481 


9 

Bur LT 

86 

104 

33 

IC 

761 


17 

Cr L J 

“V4 

412 

45 

9 

ft M 

Bur L T 

Y /l 

119 

74 (1)32 

IC 

509 

105 

34 

IC 

321 

18 

91 

IC 

890 

.34 

I C 

159 


9 

Bur LT 

83 


17 

CrLJ 

209 


32 

10 

694 


9 

Q 

Bur L T 

r n n 

179 

74 (2)33 

IC 

554 


8 

LBR 

462 


9 

Bur L T 

67 

40 

8 

Mr 

LBR 

T 

399 

76 

8 

LBR 

167 

108 

34 

IC 

325 

19 

84 

IC 

125 

40 

35 

I c 

432 

36 

IC 

225 


17 

CrLJ 

213 


9 

Bur LT 

199 


8 

A 

LBR 

264 


8 

LBR 

368 


9 

Bur LT 

136 

20(1)36 

IC 

471 


9 

oo 

Bur L T 

242 

77 

9 

Bur LT 

239 


8 

LBR 

440 


9 

Bur L T 

185 


32 

A 

I c 

607 

32 

IC 

668 

111 

35 

IC 

823 


17 

CrL J 

503 


9 

Q 

Bur L T 

77 


9 

Bur L T 

84 


9 

Bur LT 

76 

20(3)36 

10 

288 

El 

8 

00 

LBR 

T A 

847 

78 

34 

IC 

984 


17 

CrLJ 

391 


8 

LBR 

460 

01 

FR 

83 

A 

I c 

238 


17 

CrLJ 

222 


8 

LBR 

367 

Si 

9 

Bur LT 

245 


9 

o 

Bur LT 

28 

79 

9 

Bur LT 

128 

112 

83 

IC 

981 

S3 

IC 

118 

rj? / 

o 

LBR 

T fl 

889 

92 

IC 

636 


9 

Bur L T 

03 

S3 

9 

34 

Bur LT 
IC 

74 

138 

06 l 
66( 

A 

I c 

IC 

611 

819 

80 

9 

33 

Bur L T 
IC 

46 

664 

113 

8 

9 

LBR 
Bur LT 

420 

294 

34 

9 

Bur LT 

386 


9 

«* 

Bur LT 

124 


8 

LBR 

218 


34 

IC 

47 

36 

10 

337 

K*T 1 

17 

Or L J 

148 


9 

Bur L T 

196 

114 

8 

LBB 

* # 

606 

36 

9 

83 

Bur LT 
10 

110 

134 

8 

10 
IBB 

279 

461 

81 

36 

9 

10 

Bur LT 

786 

101 

FB 

8 

82 

Bur L T 
IC 

920 

641 

36 

9 

34 

Bur LT 
10 

89 

163 

0 

67 (3)86 

a 

JC 

T T\ 

261 

481 

86(1)96 

LBR 

10 

488 

19 

124 

17 

9 

CrLJ 

BurLT 

49 

09 


9 

Bur LT 

174 


O 

A 

Ir£ £ 

SOI 


9 

Bur L T 

166 


32 

10 

630 






f 

J9*r L T 

248 

86(9)33 

IC 

927 

127 

9 

BurLT 

57 - 














31 

10 

m 



THE 

ALL INDIA REPORTER 

LOWER BURMA CHIEF COURT 



A. 1. R. 1916 Lower Burma 1 
Full Beach 

FOX, C. J., ROBINSON, -PARLETT AND 
TWOMEY, JJ. 

Emperor 

v. 

Nga Suing —Opposite Party. 

Criminal Revn. No. 295-B of 1915, 
and Criminal Raf. No. 81 of 1915, De¬ 
cided on llfch January 1916, from order 
of Sub-divisional Magistrate, Yandoon, 

D/- 13th August 1915. 

Criminal P. C. (1898), S. 110-“Any per- 
■ on within local limit* of hi* jurisdiction” 
appliet to person undergoing imprisonment 
in local jail. 

The words “any person within the local limits 
of his jurisdiction" in S. 110, Criminal P. C., 
apply also to a person undergoing a sentence of 
imprisonment in a Jail within the local limits of 
tho Magistrate's jurisdiction: 4 L B R 148; 
overruled. P J L B 201; 9 Bom L R 244 and 
86 Mad 96, Ref. IP 2 0 2] 

Order.—This case has been submit¬ 
ted for orders in revision by the Sessions 
Judge, Maubin Division. A Chinaman, 
named Ah Saing, was convicted of as¬ 
saulting an Excise Sub-Inspector and 
was sentenced by the Additional Magis¬ 
trate, Danubyu, to rigorous imprison¬ 
ment for six months under S. 353, I.P.C., 
on 22nd July 1915. On 8th August 1915, 
the Subdivisional Magistrate, Yandoon, 
passing orders under S. 3, Burma Opium 
Law Amendment Act, 1909, read with 
S. 118, Criminal P. 0., 1908, required 
Ah Saing to furnish security for his 
good behaviour for six months and at 
the same time directed that as the ac¬ 
cused could not furnish soourity he 
should bo kept in rigorous imprisonment 
for six months. The warrant which i9 
dated 13th August further direots that 
the sentence” should commence to run 
after the expiry of the sentence passed 
in the case under S. 353, I. p. 0. The 

learned Sessions Judge recommends that 
tne order to furnish security Bhould be 

1916 L. B./l & 2 


set aside as beiDg entirely opposed t° 
the principles laid down in the cases of 
Queen-Empress v. Cki Do Bon (1) and 
Emperor v. Po Thaw (2). 

I am doubtful whether the principles 
enunciated in the two case9 cited can be 
reconciled with the provisions of S. 120(1), 
Criminal P. C., which certainly appears 
to contemplate tho case of a man who is 
undergoing a sentence for a substantive 
offence and w ho is ordered while under¬ 
going that eentence, to furnish security 
that he will be of good behaviour when 
be is released from Jail. Irwin, J., 
thought it obvious that the words of 
S. 110 (and the same words are repeated 
in S. 3, Burma Opium Law Amendment 
Aot) “any person within the local limits 
of his jurisdiction” were not intended to 
cover the case of persons undergoing 
imprisonment within the local limits of 
the Magistrate's jurisdiction. This is not 
at all obvious to me In the present case 
for example, I see no good reason why 
the accused Bhould not be required to 
furnish security that he will be of gcod 
behaviour for six months after the ex¬ 
piration of his sentence of six months' 
rigorous imprisonment under S. 353, 
I. P. C. It seems to me that the Sub- 
divisional Magistrate went wrong only 
in passing orders under S. 123, Criminal 
P. C., and issuing a warrant of impri¬ 
sonment while the sentence of six months' 
rigorous imprisonment under the Penal 
Code was being served. It is only if the 
aocused fails to furnish seourity on the 
expiration of that senteuce that action 
should be taken under S. 123 (l). Aa 
the view I take is in conflict with that 
of the learned Judges in the cases oited 
above, I refer to a Bench of tbia Court 
the question, whether the words “any 
person within the local limits of his 

1. PLJB 204. 

2. (1907-08) 4 L B R 148. 
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(i e., the Magistrate’s) jurisdiction” in 
S. 110, Criminal P. C., apply to a perscn 
undergoing a sentence of imprisonment 
in a Jail within the local limits of the 
Magistrate’s jurisdiction. The order of 
reference came up for hearing before a 
Full Bench consisting of Fox, C. J., and 
Robinson and Parlett, JJ., who delivered 
the following 

Opinion 

Fox, C. J.—The wording of S. 120, 
Criminal P. C., clearly shows that it was 
contemplated that an order requiring 
security for keeping the peace or for 
maintaining good behaviour may be made 
against a person sentenced to or under¬ 
going a sentence of imprisonment. The 
decision in Emperor v. Po Thaw (2), in 
so far as it held that a Magistrate had 
no jurisdiction to commence proceedings 
under S. 110 against a person under¬ 
going imprisonment in a Jail, appears to 
me erroneous. Whether a Magistrate 
shoulddosoisamatter of discretion to be 
exercised according to the circumstances 
of each case, it being remembered that 
the only object of the provisions of Ch. 8 
is to ensure, if possible, the keeping of 
the peace or good behaviour for a limited 
period. If a person i3 in Jail under sen¬ 
tence for a long period his keeping of the 
peace and gool behaviour, so far as the 
outside public is concerned, is assured for 
such period, but if a person is under. 
goiDg only a short sentence it may be 
that in some case3 there may be reason 
for calling upon him to give security for 
keeping the peace or for his good be¬ 
haviour for a period subsequent to the 
expiration of the sentence on him. My 
answer to the question referred i3 in the 
affirmative. 

Robinson, J.—I presume the prisoner 
ordinarily resided within the local limits 
of the Magistrate's jurisdiction. The 
Magistrate could net take action against 
a man residing outside his jurisdiction, 
even if he was habitually a thief within 
the jurisdiction. Otherwise, I can see 
no ground for holding that because he 
was in Jail he ceased to be within the 
local limits of the Magistrate jurisdic¬ 
tion. S. 120(1) contemplates on order 
under S. 118 being made at a time when 
the perscn against whom it is made is in 
Jail and S. 123 does the same. If a man 
in Jail was not within the local limits of 
the jurisdiction of some Magistrate he 
could not be tried or committed for trial 


for an offence committed while in Jail. 
In Queen-Empress v. Chi Do Bon (l) it 
is merely laid down that security should 
not be demanded and that proceedings 
already begun can be renewed. That may 
be and no doubt is a wise course in cer¬ 
tain cases, as for instance, where the 
sentence beiDg undergone is for a long 
term but it is not; ruled that to do so i 3 
illegal. In Emperor v. Po Thaw (2) no 
reasons are given. I would answer the 
question referred in the affirmative. 

Parlett, J.— I do not think a Magig. 
trate’s jurisdiction under S. 110, Crimi¬ 
nal P. C., should be limited to persons 
who ordinarily reside within the local 
limits of his jurisdiction. An opposite 
view has been taken in Emperor v. Ba - 
voo Yellappa (3) and In re Kora Iiangcin 
(i). I would answer the question referred 
in the affirmative, without any such 
proviso. 

rinal Order 

Twomey, J.—It has uow been held 
by a Bench of this Court overruling the' 
decision \u Emperor v. Po Thaw (2) that! 
the words “any person within the local 
limits of his jurisdiction” in S. 110,. 
Criminal P. C., apply to a person under¬ 
going a sentence of imprisonment in a 
Jail within the local limits of the Magis- 
trate’s jurisdiction. The Subdivisional 
Magistrate went wrong only in passing 
orders under S. 123, Criminal P. C., and 
issuing a warrant of imprisonment while 
the substantive sentence of rigorous 
imprisonment for six months under the 
Penal Code, S. 353, was being served. It 
is only if the accused Ah Saing fails to 
furnish security on the expiration of his 
substantive sentence that action should 
bo taken under S. 123 (l). The warrant 
issued under that section should be 
withdrawn. The substantive term of 
imprisonment expires on 21st January 
1916. The accused should bo given a 
reasonable opportunity fer furnishing 
security for his good behaviour for six 
months from that date. If ho fails to 
furnish security as required, fresh action 
can be taken under S. 123 (l). The pro¬ 
ceedings are returned to the Sessions 
Court with copies of the order of refer¬ 
ence to a Bench and the judgments pass¬ 
ed thereon. 

V.n /r.k. Order accordingly . 

3. (1907) 9 B:m L R 244 

4. (1913) 86 Mad 9G=7 I C 413. 
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Maung Kin, J. 

A. M. Hashaim Jspliany— Appellant. 

v. 

N. A. P. K. ChettyFiivi— Respondent. 

Special Seconl Appeal No. 192 of 
1915, Decided on 2Ub February 1919. 

(a) Civil P. C. (1908). O. 21. R 66 - Exe- 
cution gale — Sale of immovable property — 
There is no warranty of title oi guarantee that 
property would answer description given of it. 

A purchaser at a Court sale (f immovable pro¬ 
perty buys at his own risk and there is no 
warranty of iho title or guarantee that the 
propert) will answer to the description given of 
it, unless the sale is vitiated by fraud ou the 
part of the decree-holder or the judgraoot- 
debtor : 17 Mad 229 ; 23 All 355 ; 27 All 537 ; 

18 All 322 ; 20 Cal 8 (P C) ; 21 I C 774, Foil . : 

29 Cal 370, Dist. IP 4 C 1] 

(b) Civil P. C. ( 1908 ), O. 21, R. 66 —Exe¬ 
cution «ale — Proclamation — Shorter area 
sold than that advertised—Purchaser can atk 
for proportionate refund of purchase-money 
or for cancelment of tale. 

Where as tho re.-ult of an inaccurat.ly drawn 
up proclamation of sale, there is a shortage in 
the area of tin property sold as compared with 
the area advertised for sale, the auction-pur- 
chaser can sue either for a proportionate refund 
of (he purchase money^for tho shortage or for 
a cancelment of the salo. He would be at liberty 
to ask for the one reluf or the other and would 
bo entitled to the first remedy, whore be is able 
to prove that the prico paid by him is in exces* 
of tho fair value of the property and that ha has 
paid that price by reason of misdescription of 
the proparty : 29 Cal 370, Ref. (P«5 Cl ] 

(c) Civil P. C.(1908), O. 21, R. 66 —Exe¬ 
cution tale —Sale —Proclamation —Duty of 
Court. 

By 0. 21, R. 66 , a duty is cast upon the Court 
to use all possiblo materials before it in drawing 
up a proclamation of (ale which will give such 
information about the property to be sold as may 
be as fair and as accurate as possible: 86 Cal 323 
(P C), Foil. [P 5 C 1] 

J • -B. Das —for Appellant. 

N. S. Aiyar —for Respondent. 

Judgment. — Tbe facts stated in 
chronological order are as follows: On 
2nd April 1913 defendant 1 sued defen. 
dant 2 for a mortgage-deoree on a regis¬ 
tered mortgage-deed, whereby defendant 2 
wa3 alleged to have mortgaged two pieces 
of land, namely, HoldingNo.15 of 1906-07 
measuring 26-66 acres and Holding 
Nos. 3 and 5 of 1906-07 measuring 29-33 
acres. Defendant 1 filed with tho plaint 
the mortgage-deed and 4 plans relating 
to the mortgaged property. 

On 22ad May 1918, defendant 2 ap¬ 
peared and confessed judgment and a 
mortgage-deoree was accordingly passed, 
lhe record shows that on that date the 
documents filed with the plaint and other 
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documents consisting of plans and as¬ 
sessment-rolls relating to the mortgaged 
property were admitted in evidence and 
marked »9 A, B, C, D to K. 

On 24th November 1913 defendant 1 
applied for the sale of the mortgage 
property. On 8-lh December 1913 tho 
decree was made absolute and the sale 
ordered to take place on 12th January 
1914. On 17th December 1913 in the 
presence of defendant l's agent Latcha- 
man Chetty, the Court declared the 
proclamation of sale to have been duly 
posted. On 3rd January 1913 defen¬ 
dant 2 in his capacity as judgment-debtor 
informed the Court by a petition in 
writing that of the Holding Nos. 2 and 5 
of 1S03-07 which originally measured 
29.33 acres, there were then left only 
19 acres, as a portion of it had been 
acquired for town lands : that even of 
the remaining 19 acres there remained 
only 7 acres which might be sold ns 
jungle land ; and that the other 12 acres 
were within Penwegon Town limits and 
the petitioner did not think that the 
Court would have power to sell the 
same. Upon this petition, tho Court 
pisssl the following order : 

“ R;ad application cf Po Hlaw. The property 
about to be fold is'what was mortgaged by him 
and it is his interest in lhe property, whatever 
it is, that is about to be put up to auction. 
There is no uso prohibiting sale of interests in 
lands in town. Petition rejected. ” 

On the date fixed for the silo both the 
lands were knocked down to the plain¬ 
tiff.: Holding No. 15 for Rs. 2,750 aud 
Holding Nos. 3 and 5 for Rs. 2,050. The 
next thing that happened wa9 the plain¬ 
tiff discovered that there was a consider¬ 
able shortage in the area of the property 
sold when oomparod with the advertised 
area. The first lot measured only 19.61 
acres and the other 7.61 acres, no less 
than 14.96 acres having been acquired 
for town lands and more than 6 acres 
having no existence. The plaintiff 
thereupon applied to have the sale set 
aside. Hesuooeeded in the Sub-divisicnal 
Court but, on appeal by the other side, 
his application was rejeoted. The plain¬ 
tiff then filed the present suit against 
defendant 1 and defendant 2 praying 
for compensation to the amount of 
Rs. 2,166 for the missing 21.72 acres, 
alleging in para. 4 of the plaint as fol¬ 
lows : 

" That as tho Government thus resumed (a 
portion of) tho land which was sold at tha 
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auction and laid it out in building sites .and 
granted leases for building purposes, the area 
of the laud is not the same as it was when it 
was proclaimed for auction sale. That though de¬ 
fendants 1 and 2 were aware of this fact prior 
to the auction sale, the auction sale was made 
fraudulently without disclosing the fact. ’’ 

This allegation was in referoncs to 
Holding Nos. 3 and 5 which originally 
measured 29 33 acres. Defendant 1 re¬ 
plied inter alia that tho allegations in 
para. 4 of the plaint, even if true, would 
not constitute fraud. Defendant 2 did 
not appear, though substituted service 
was issued. Now there is no doubt, in 
fact it i3 common ground that there 
wore 21-72 acres missing, but the ques¬ 
tion is whether the plaintiff is entitled 
to get compensation as sued for. What 
is tho law on the subject ? Tae pre¬ 
ponderance of authority is in favour of 
the proposition that a purchaser at a 
(Court sale of immovable property buys 
at hi3 own risk and that there is no 
warranty of title or guarantee that the 
property will answer to the description 
given of it, unless tho sr’e is vitiate] by 
fraud on the part of the decree-holder or 
the judgment-debtor ; see Sundara Go. 
palan v. Venkalav irada Ayyangar (l), 
Slianto Ghandar Mukerji v. Rain Sukh 
(2), followed in Muhammad Rahmat - 
UHalt v. Ba'hcho (3) ; Ahdull ih Kiaa v. 
Abdur Rahman Beg (1) ; Brij Mohun 
Thaleur v. Rai Uma Nath Chowdhry (5), 
referred to in Sheo Gobind Singh v. 
Dhanukdhari Singh (6). The contrary 
authority is the Calcutti case of Dayal 
Krishna Naskar v. Atnrita Lai D is { 7), 
in which the Allahabad cise Abdullah 
Khan v. Ablul Rahman (4) above cited, 
was dissented from by .\lacleao, C. J., 
bub the decision of the ci3e on tho qu:3- 
tion of fraud was not necessary, as the 
plaintiff could not prove that ho suffered 
any loss from tho misdescription of 
which ho complained. 

In the present c\se no fraud was al- 
lelged with reference to Holding No. 15. 
The claim in regard to it may therefore be 
dismissed. Itromains to consider whether 
the allegat ions contained in para. 4 of the 
plaint constitute frau 1 whether defen¬ 
dant 1 , the decree-hollers, were guilty 

1. (1894) 17 Mad 228. ' 

2. (1901) 23 All 355. 

3. (1905)27 All 537. 

4. (1696) 18 All 322. 

5. (1393) 20 Cal 8=19 I A 151 (P C). 

6. (1913) 21 I C 774. 

7. (1902) 29 Cal 372. 


of it. Now it was neither alleged, nor 
was it shown, how defendant 1 came 
to know that there were not so many 
acres of the Holding Nos. 3 and 5 as 
were advertised for sale. Nor is there 

any evidence to show tbit defendant 1, 
having tho knowledge, of tho shortage, 
concealed that knowledge. The plaint is 
defective in that it is not alleged 
therein how defendant 1 cuno to know 
of the shortage. It was argued before 
m9 that they must have known of it, 
because they were in possession of the 
exhibits above-mentioned long bofoie 
they Clod the suit the decree in which 
lad to the sale, and the learned counsel 
proceeded to show by comparison of the 
exhibit maps that there was a shortage 
as alleged by the plaintiff. I do not think 
that that ie enough. Further, allowing 
that the defendants after comparing the 
plans must have known of tho shortage, 
I am unable to see how they oan he held 
to have concealed their knowledge. On 
the date on which their decree was 
passed, tho exhibit map3 were before the 
Court which passed the decree, for it or 
anybody concerned to see. I cannot find 
on the record anything to show that ‘the 
decree-holdei9 were a party to tho 
preparation of the proclamation of sale, 
an! it is clear that with reference to 
the holding now uader consideration the 
jujgment-debtor informed the Court by 
petition that there wore only 7 acres of 
it left to be sold and, as for the rest, 
part of it had been acquired for town 
lands and part had fallen within the 
town lands. 

Wo now know that all of it but 7-61 
acres had been' acquired for town lands. 
There was honesty displayed by the 
judgment-debtor, but the Court did not 
think it naoessary' to inquire into the 
matter and check the proclamation. 
Whoever may be to blame for all the 
confusion and trouble which has now 
arisen, I am unable to find that it is 
either the judgment-debtor or the decree- 
holders. The judgment-debtor’s peti¬ 
tion above referred to was rejected and 
there was uothing more for him to say. 

I must therefore hold that there was no 
fraud on the part of either the judgment- 
debtor or tho decree-holders. But the 
question which occurs to me now is 
whether the plaintiff should be allowed 
to suffer without any remedy'. All the 
materials for drawing up a correct pro- 



|Q|0 Mt. Amika V. iiA] 

clamation of ealo showing the acreage of 
the lands as mortgaged and their acreage 
at the date of the suit were before the 
Court. Yet .the presiding Judge did not 
avail himself of it. Therefore as held by 

the learned Divisional Judge, 

“ the only thing proved in tho case is inatten¬ 
tion cn the part of the presiding Judge to hi3 
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has paid Rs. 2,250. That is obviously 
very much in excess of a fair price of 
7 -bl acres of paddy land. I will there¬ 
fore allow the plaintiff a decree for 
Rs. 1,517-12-9 but as defendant 2 has 
received Rs. 351-3-3 cut of the sale-prc- 
ceads, Mr. Das for the appellants con¬ 
sents to have the amount apportioned 


duties. ** 

This brings me to a consideration of 
the ruling of the Privy Council case of 
Mahomed Kala Mea v. Harperink (8), 
where their Lordships of the Privy 
Council observed : 

" It has been la : d down again and again that 
in sales under the direction ol the Court it is 
incumbent on the Court to be scrupulous in the 
extreme, and very careful to see that no taint or 
touch of fraud or deceit or misrepresentation is 
found in the conduct of its ministers. The 
Court should, it is said, at any rate no fall below 
tho standard of honesty which it exacts from 
those on whom it has to pass judgment. The 
slightest suspicion of trickery or unfairness must 
affect the honour of the Court and impair its 
usefulueiB. It would bo disastrous, it would be 
absolutely shocking, if the Court wore to enfoice 
against a purchaser misled by Us duly accredit¬ 
ed agents a bargain so illusory and uoconscieo- 
tions as this. ” 


between the defendants, that is to say, 
there will be a decree for Rs. 1,166-9-6 
against defendant 1 with costs on that 
amount. The oppe3l of plaintiff as re¬ 
gards Holding No. 15 is dismissed with 
costs on Rs. 648-3-3, that being tho 
amount claimed in respect of that hold¬ 
ing. 

K.N./r.E. Decree varied. 
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Parlett, J. 

Mi Amina and others— Plaintiffs—Ap¬ 
pellants. 

v. 

Karam Ali— Defendant—Respondent. 

Special Second Appeal No. 160 of 1915, 
Decided on 16th July 1915, against judg¬ 


By 0. 21, R. 66, a duty is cast upon 
the Court to use all possible materials 
before it in drawing up a proclamation 
cf sale, which will give such information 
about the property to be sold as may be 
as fair aud as aocurate as possible. I 
venture to think that where tho presid¬ 
ing Judge has not availed himself of the 
materials before him, they being such 
as would have enabled him to avoid the 
trouble afterwards occasioned, the pur¬ 
chaser who has in fact been misled 
Bhould have a romedy. The remedy 
would be either for a proportionate 
refund of the purchaser-money for the 
missing acres or for a cancelment of the 
ea'e. 


Tbe plaintiff would be at liberty 
ask for the one relief or the other ai 
he would be entitled to the 1st reined 
where he is able to prove that t 
price paid by him is in excess of t 
fair value of the property and that ; 
has paid that price by reason of t' 
misdescription: See Banerjee, J’s iud 
ment m Doyal Krishna Naskar v. At 
nta Lai Das (7). Now we have it tb 
the . W8 , 80 .dTMtUea for rale „ 

S„.ii d J hat what the Pontiff h 
actually got only 7.61 . for whioh . 

"saiisaii 0?=* 10 122=61B H 36 


ment and decree of Disfc. Judge, Arakan 
D/. 16th July 1915. 

(a) Mahomedan Law—Pre-emption—Exer¬ 
cise of right—Right should not be introduced 
in Burma. 

Tho exercise of the right of pre-emption in con¬ 
formity with the Mahomedan law is generally 
adverse to publio iuterest and J tho administra¬ 
tion of justice and equity d:es not require its in¬ 
troduction in Burma. [P6 C 1] 

(b) Mahomedan Law—Pre emption—Right 
of—Exercise of. 

The right of pre-emption under the Mahome- 
dan law must be exercised with the ulmost pro¬ 
mptitude. [p 6 C1J 

S. M. Bose —for Appellants. 

Judgment.—The appellants are the 
heirs and legal representatives of Kurban 
Ali, who sued to enforce a right of pre¬ 
emption over a houso and site sold by 
Abdul Aziz to Karam Ali, he being the 
owner of adjoining property. The Sub- 
Divisional Court granted a decree against 
whioh Karam Ali appealed, one of his 
grounds being that the claim for pre¬ 
emption of an adjoining land is not gov- 
0r . ne A ky S. 13, Burma Laws Aot. The 
Divisional Court held that as no ques¬ 
tion of succession, inheritance, marriage 
or caste, or any religious usage or insti¬ 
tution arises, Mahomedan law was nob 
applicable under that section. The cor¬ 
rectness of the view that S. 13 (l),is 
inapplicable, is not contested in this ap¬ 
peal, but it is contended that under 01, (8) 
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tbo claim to pre-emption should in this 
case bo dealt with in conformity with 
Mabcmedan law as such a decision would 
be according to justice, equity and good 
conscience. Two cases are cited both 
from Allahabad and neither of very re¬ 
cent date. [Mt.Chundo v. Hakeem Alim - 
ood-decn (1) and Gobind Dayal v. 
Inayatullah (2)] The latter cf these 
by co means impresses mo with the 
view that to introduce into this country 
the clog upon transfer involved in the 
Mabcmedan law of pre-emption would 
be to further the ends of justice and 
equity. On the contrary, I feel strongly, 
as was said in Nusrut'Reza v. Umbul 
Khyr Bilce (3), that the result of the 
exercise of this right is generally alverso 
to public interest. The fact that I am 
unable to hud a single reported case 
whore the right has been recogoized by 
the Courts of Burma confirms me in my 
view that the administration of justice 
and equity does not demand its introduc¬ 
tion. I therefore dismiss the appeal. I 
may add, however that had my decision 
as to the law applicable been different, 
the suit would still have failed on an¬ 
other ground. 

The right cf pre-emption under Maho¬ 
metan law must be oxercissd with the 
utmost promptitude [ Baijnath Ram 
Goenka v. Ramdhari Chowdhry and Deo 
Nandan Pershad v. Ramdhari Chowdhry 
(4)J and it is quite impossible to hold 
that that condition was fulfilled in this 
case. The respondent had admittedly 
been in possession cf part at least of the 
property for more than a year before the 
suit was filed, and though the suit was 
held not barred by limitation as it was 
brought within a year from the registra¬ 
tion of the deed of sale sought to he 
impeached, yet it was not brought till 
nine months after the registration, a 
delay which especially in view of plain¬ 
tiffs* knowledge as a neighbour of res¬ 
pondent's prior possession is fatal to his 
claim. 

K.N,/R.K . Appeal dismissed . 

1. (1874) 6 N W P H C R 2$. 

2. (18S5) 7 All 775. 

3. (1SG7) 8 \V R 309. 

4. (1908) 35 Cal 402=35 I A CO (P C). 
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Maung Kin, J. 

Maung Slave Gyaw —Defendant—Ap¬ 
pellant. 

v. 

Ma Shwe Thet — Plaintiff—Respon¬ 
dent. 

Special Second Appeal No. 221 of 
1915, Decided on 17th February 1916. 

Landlord and Tenant -Rent—Lease from 
one of several co-sharers — Lessee cannot 
dispute lessor s exclusive title to receive 
rent. 

A person taking a lease frone of several co* 
sharers cannot dispute bis lessor’s exclusive title 
to receive the rent or to sue in ejectin»ut: 13 
Bom. 323, Ref. and Foil . [P 7 C 1] 

Fagan —lor Appellant. 

B. Dan —for Respondent. 

Judgment. —This was a suit for th9 
recovery of 110 baskets of paddy or fchoir 
value, Iis. 128-8-0, alleged to be due for 
rent of a piece of paddy land. The 
plaintiff is Ma Shwe Thet. The defen¬ 
dants are two in numb3r. The 1st is Ma 
Shwe Thaung and the 2nd, Ma Shwe 
Gyaw. The plaintiff alleged that she 
let out tho land in suit to the l9b defen¬ 
dant, and that the 2nd defendant was 
added, as the fir9t said that ho had paid 
tho rent to him. It appears that tho 
plaintiff and the 2nd defendant were at 
one time husband and wife and that the 
plaintiffs' case was that there had been 
a divorce between them followed by a 
partition of tho property, the land in 
suit, among other property, falling to 
her share. The 2nd defendant denied 
tho alleged divorce and partition. He 
alleged that ho let out the land to the 
1 st defendant, claimed the right to 
receive the rent, and admitted tho re¬ 
ceipt of it from tho 1st defendant. 

The 1st defendant denied hiring the 
land from tho plaintiff, said that he did 
so from the 2nd defendant and pleaded 
that ho had paid him and wa3 therefore 
no further liable. Tho Court cf first in¬ 
stance held that the l3t defondant hired 
the land from the plaintiff but that 
there had been no divorce. That being 
the case, the opinion cf that Court was 
the husband had the right to receive tho 
rent and a3 he had admittedly lecoived 
it from tho 1st defendant, thesuifcshould 
be dismissed. Tho Additional Judge of 
the District Court cn appeal hold that 
there was a divorce between the plain¬ 
tiff and 2nd defendant and that the l3t 
defendant hired the land from the plain- 
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tiff, and would have to pay her the rent 
and could not dispute her right to receive 
it. This he held on the authority of 
Jamsedji Sorabji v. Lakshmiram Raja, 
ram (l), where it was held that a person 
taking a lsase from one of several co- 
aharers caunot dispute his lessor s ex¬ 
clusive title to receive the rent or to sue 
in ejectment. The learned Judge then 
proceeded to pass a decree agaicsb both 
the defendants. 

The 2nd defendant alone has appealed 
to this Court. The grounds are (l) that 
the district Court was wrong in holding 
that there was a divorce and (2) that the 
judgment of that Court was wrong in 
law. I do not think that the Additional 
Judge of the District Court was right in 
holding that there was a divorce. The 
evidence upon which the plaintiff placed 
0 reat reliance was that of Ko U. If his 
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fa) Contract—Construction Trading with 
ensmy—Acts of trading-What amount* to. 

Accepting a bill of exchange drawn against 
goods coming from Germany and payment of 
their price after the proclamation forbidding any 
trade in such goods are act3 of trading in connec¬ 
tion with them, [ P 8 O 1J 

(b) Contract— Construction— Contract be? 
coming illegal after it is made—It cannot be 
enforced, * 

If after a contract is made it becomes illegal 
to c^rry it out it cannot be enforce!* A I R 1015 
Bom 7G Foil. [P 3 C 2] 

N. Cowasjce —for Applicant. 

Barnabas —for Respondent. 
Judgment.—On 5th June 1914 the 
defendant signed an indent to the plain¬ 
tiff firm which carries on business in 
London, requesting and authorising it to 
purchase, from a factory designate! by 
number, cases of rubber sole shoes of des¬ 
criptions indicated aDd to ship and in¬ 
sure the cases on certain terms. The 


Evidence is true, there could have been 
no mutual divorce, although a partition 
or disposition of property may be held 
to have taken place. He say9 that the 
2nd defendant said: 

“Do not s^y (lit. do) divorcaor no divorce. Ma 
Shwe Thet will take and enjoy five plece3 of land. 
The daughter will take and enjoy six.” 

But the learned Judge was quite right 
in holding on the Bombay authority 
above cited that the 1st defendant hired 
the land from the plaintiff and that to 
her he was bound to pay the rent duo. 
The 2nd ground of appeal is not dear. 
Nor was it explained at the hearing. But 
in the course of my deliberations upon 
the oase, the point has occurred to mo 
■whether the plaintiff has a cause of 
action against the 2nd defendant, the 
present appellant. And I have now 
heard both the Advooates. They admit 
that in the view I take of the nature of 
the case, the 2nd defendant was not a 
neoessary party as there would be no 
cause of action against him. The appeal 
is allowed and the suit is dismissed as 
against the appellant with coats in all 
the Courts. 


K.N./r .k, 

1. (1889) 13 Bom saT 


Appeal allowed. 
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Fox, 0. J. 

•o. K. R. Cama & Co. — Applicant. 

y t 

K. K Shah— Respondent. 

B ® vn ' Pefcn * No - 104 of 1915 
cided on 24th November 1915. 


indent authorized Cama & Co. to draw a 
Bill of Exchange on the defendant at 30 
days’ sight with shipping documents 
attached for the total amount of thoir 
invoice, and the defendant bound him¬ 
self to accept the Bill on presentation 
and to pay it at maturity. Cama k Co. 
bought the goods, but it i9 not shown 
from whom they bought them. Tho plaint 
states that they were shipped at Ham¬ 
burg on 24th June 1914 on a steamship 
which belonged to a German Company. 
Cama k Co. drew a Bill on the defendant 
on 31st July 1914 for the amount of their 
invoice. This Bill with the Bill of Lnd- 
ing, an insurance certificate of a German 
Insurance Company and Cama k Co.’s 
invoice was presented to the defendant 
for acceptance on 20th August by a Bank 
to whioh the Bill of Exchange and Bill 
of Lading had been endorsed. The de¬ 
fendant refused to aooept the Bill of Ex¬ 
change. Cama k Co., sued tho defendant 
for the equivalent in rupees of the amo¬ 
unt of their invoice and for interest. The 
learned Judge dismissed tho suit on the 
ground that if the defendant had accep¬ 
ted tho Bill of Exchange he would have 
infringed the Proclamation against Trad¬ 
ing with the Enemy made by hia Majes¬ 
ty the King on oth August 1914 aud pub¬ 
lished in India on 7th August. Tho pro¬ 
clamation warned all persons resident in 
the King’s Dominious (ioteralia) 

Not to obtain from tho German Gmpiro any 
goods, wares or merchandise or to obtain tho 
same from any person resident, carrying on busi¬ 
ness or being tboroin, nor to obtain from any 
persons any goods, wares or moiohandlBo by any 
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way of transmission from the Garman Empire or 
from any persou resident, carrying on business 
or being therein, nor to trade in any goods, 
wares or merchandise coming from toe German 
Empire or from any person resident, carrying on 
business or being therein.” 

Presumably Cama & Co. had paid for 
the goods before they were shipped, and 
the goods were theirs at the tims cf 
shipment. It is not disputed that they 
are British subjects residing in the King’s 
Dominions. According to the Bill of 
Lading the cases bear marks showing 
that the goods were made in Sweden: it 
does not follow that Cama & Co. bought 
them from a Swede residing in Sweden. 
They were shipped in Germany on a Ger¬ 
man vessel before the outbreak of the 
War. It is supposed that the vessel took 
refuge in Antwerp after war was declar¬ 
ed, and if the defendant had accepted 
tho Bill it is unlikely that the vessel 
would ever have brought the goods to 
Rangoon. The loss must fall on one of 
two contesting British subjects. In Dun 
can Fox k Co. v, SchrempftSt Bonhe (l) 
both firms were said to be English altho¬ 
ugh the names in the defendant firm’s 
style sound very German. That case is 
not on all fours with the present cass 
because the goods in reference to which 
si ipping documents wore presented and 
for which payment was demanded wore 
in a German vessel on its way to Ger¬ 
many. In the present case the goods, 
when war was declared, were in a Ger¬ 
man vessel destined for Rangoon. Atkin, 
J., held that if Sohrempft and Bonke had 
accoptoJ the shipping documents they 
would have actei in direct violation of 
the Proclamation, because they would he 
either supplying goods to persons resi¬ 
dent or carrying on business in the 
Gorman Empire or would be trading in 
merchandise destined for that Empire, 
and to deal in such way in respect of 
such goods would bo illegal. The facts in 
connection with the purchase of sugar in 
the case of Nissim Isiao Bekhor v. Sul. 
tanalli Shustary (2) on the Original Side 
of the Bombay Hig'i Court resemble tho 
facts iu the present case more closely. 
The goods were coming from Germany, 
and the Proclamation forbade any trad¬ 
ing in such goods. Toe acceptance of a 
Bill of Exchange drawn against the goods 
and the payment of their prica would bo 
acts_ofJ,rading^in c ° n noction with them: 

1. (1915) 1 K B 305=31 T L R 65, 

2. AIR 1915 Born 76=28 I G 433=40 Bom 11 


consequently the defendant would have 
violated the Proclamation if he had done 
either. 

If after a contract is made it bocorae- 
illegal to carry it out it cannot bo en 
forced. The decision of the learned 
Judge was, in my opinion, correct. The 
application is dismissed with costs two 
gold mohurs allowed 33 Advocate’s fee. 

K.N /r.k. Applicaton dismissed. 
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Twomey, J. 

Emperor 

v. 

Nga Aw— Opposite party. 

Criminal Revn. Petn. No. 130-B of 
1915, Decided on 7th July 1915, from 
order of Addl. Magistrate Allanmyo, D/- 
27th April 1915. 

Excise Act (1886), S. 5 1 -Accused affixing 
receiving pots to toddy trees previous night 

Pots found to contain over four quarts of 
tari next morning—Accused held to be in pos¬ 
session of tari. 

Where an accused had affixed ten receiving 
pots to his two toddy trees tho previous night 
and the Excise Officer early next morning found 
that these pats containel over f jur quarts of tari 
allowable uuder the Excise Act: 

Held: that the accused was in possession of tho 
tari and was rightly convicted under S. 57, Ex¬ 
cise Act. [P 9 C 1] 

Eggar —for tho Crown. 

Order.—Tho following reference ha9 
been made to this Court by tho District 
Magistrate, Thayotrayo: 

“I doubt if the Magistrate ha3 correctly inter¬ 
preted tbe meauing of Crown v. Nga Than 
Nijin (l). The facts are th it tbe accused was 
working two loddv trees and cirly one morning 
tho Excise Officer found ton pots in the trees, 
that is, pots hung under the tapp:d portion of 
the trees to catch tho sap. The pots contained 
8 1/2 quarts of toddy. Accused was held to bo 
in possession of this amount and was convicted 
uuder S. 51, Excise Act. I do not think that 
constructive possession of this kind is punishable 
under S. 51 and I submit the proceeding to the 
Chief Cjurt with a recommendation that the 
conviction and sentence be sot aside and accused 
acquitted.” 

The Assistant Government Advocate 
bag been heard in support of the convic¬ 
tions. The accused admitted that tho 
tvyo tari palms were his and that he and 
his brother claimed them, but he said 
that only eight of tho ten receiving pot3 
found on the trees wore his. Ele mule 
no attempt to prove that any one hub 
himself and his brother hadaflixed the 
pots to the tree3 and in the absence of 
evidence to tho contrary it was rightly 
presumed that the pots were his. It ie 
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true that a man who affixes receiving 
pots to a tari palm cannot Iidow till he 
examines tho pots how much tari they 
contain and it is only when they contain 
ov6r (our quarts that the question of an 
offence under the Excise Act can arise. 
But every toddy-climber presumably 
knows the limits of fluctuation in the 
yield of a given tree in a given period of, 
say, 12 hours if a given number of pots 
is affixed to it. He will know the maxi¬ 
mum quantity that can be drawn off by, 
say, 10 pots as in this case. Being in 
possession of the trees and the pots he is 
in possession of the tari in the pets 
whatever the quantity may he, for he 
knows that the result of affixing the 
pots is that they will receive tari and it 
is his business to know the maximum 
quantity likely to be received. If the 
pots on examination are found to contain 
more than four quarts, he is liable to 
prosecution but ho can rebut the charge 
by proving that owing to exceptional 
unforeseen oircpmstances the quantity 
received in the pots was unusually great 
and that under normal conditions the 
quantity reooived would not exceed four 
quarts. The burden of proving any such 
oiroumstances would clearly lie on the 
accused under S. 106, Evidence Act. 
There is no reason to interfere with the 
conviction in this case. 

__K.N./R.K. Conviction upheld. 

1. (1300-2) 1 L B R 2li; ~ 
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FOX, C. J. AND TWOMEY, J. 
Ebrahim Goolam Ariff— Defendant- 
Appellant. 


v. 

A. K. A. M. Chetly Fitm— Plaintif 
Respondent. 

First Appeal No. 126 of 1915, Deoi< 
on 7th August 1916 

» n wlnj eed ~» Con * lir ' ,clion ~ Contrncl 
itinn 1 r 8 7 U n,U ‘ l be con * trued on consic 
° f <J ? c 1 umen »* tbem.elvM - Extrii 

format ? °° ntra / t haa reduced to 
ZlV OCUnen ‘ a ot dcoumeuts, it must 

SJSSSL 0 - f,u COn9i , daration of the aoounw 

, “ m89,0 “‘IpVI 

for Construction—Money borrov 

? f ;P pe *J-P ,on ota and 
Tot { 01 Sf simultaneously—Agreem 
e till defendant succeeded in act 


—Liability held to be unqualified and not 
defendant in result of appeal — Evidence 
Act (1872), S. 92. 

Defendant executed a pro-note to plaintiff for 
amounts recieved for expenses of an appc.il to 
which 1 e was a party respondeat. SimuUane- 
cusly with the pro-ncte, defendant gave a memo¬ 
randum to the plaintiff in which it was^ recited 
that the pro-noto was execute 1 in consideration 
of plaintiff’s forbearing to sue on it till ha suc- 
cee ded in the appeal. It was admitted that all 
parties bad great hoprs of defendant’s suc¬ 
cess in the appeal and that it was understood 
that plaintiff was t j be repaid out of the amount 
that defendant's adversary had deposited in 
Court as security for costa of the appeal: 

Held : that construing tho documents in the 
light of the said circumstance, plaintiff’s lia¬ 
bility was unqualified and was not dependent on 
the result of tho appeal. IP 10 C1 j 

Giles— for Appellant. 

Chari —for Respondant. 

Fox, C. J.—It appears clear that the 
contract between the parties was reduc¬ 
ed to writing in tho form cf two docu¬ 
ments, one the promissory noto and the 
other the memorandum, both of which 
were sigued by the defendant and were 
accepted by the plaintiff’s agent. Under] 
the oircumstances the case has to he 
decided as laid down by their Lordships 
of tho Pi ivy Council in Balkishen Das 
y W . F. Legge (l), on a consideration, 
of the documents themselves, with only 
such extrinsic evidence of circumstances 
as may be required to show the relation' 
of the written language to existing facts. 
Thoro is practically no dispute about the 
circumstances under which the docu¬ 
ments came to he signed by tho defen¬ 
dant. The plaintiff's agent advanced 
the money for remittance to tho defen¬ 
dant’s Solicitors in England for the 
expenses of defending an appeal in which 
he was respondent. All partios had very 
great hopes of the defendant’s sucosss in 
the appeal. The plaintiff’s agent wished 
to secure that he should ba repaid his 
advanoe out of what tho defendant 
would receive, if he were successful, 
from the amount deposited iu this Court 
by his adversaries as security for his 
oosts. The object of the memorandum 
was plainly to secure the plaintiff’s 
agent being paid out of what the defen¬ 
dant would bo entitled to receive from 
this money, if successful. The memo¬ 
randum is badly and loosely worded and 
contains the words, 

U I have, in consideration (or this advance, 
given t he Chetty a pro-note op consideration - 

!• (1900} 32 Ail 49=27 IA 68 (P C), 
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that they shall not file a suit against me till 
have succeeded in the appeal." 

Taking the two documents together, 
and the circumstances under which they 
were written and executed, these words 
cannot be construed as meaning that the 
defendant was to he absolved from pay¬ 
ment of the advance if he wa9 unsucces- 
ful on the appeal. The memorandum 
has not, on the basis of the hope for 
success, provided iD it for the contin¬ 
gency of the defendant being unsuccess¬ 
ful. Under the circumstances the de¬ 
fendant’s liability on the promissory 
note in the event, which has happened, 
of his being unsuccessful remained in 
full force. The appeal is dismissed with 
costs. 

Twomey, J.—I concur. 

Order —We are of opinion that the 
document Exhibit 2 should net have 
been admitted in evidence without the 
payment of duty and penalty under S. 
25 of the Indian Stamp Act. 

We think it came within Article 5 (c) 
of the First Schedule to tho Act as an 
agreement or memorandum of an agree¬ 
ment and t hat it required a st*mp of the 
value of eight annas. Under S. 61 of the 
Act, we direct that tho document be im¬ 
pounded and sent to the Collector. 

k.n'/k k. Appeal dismissed. 

A. I. R. 1916 Lower Burma 10 

Fox, C. J. and Twomey, J. 

Moolla Cassim —Appellant. 

v. 

Moolla Abdul Rahim and another — 
Respondents. 

Civil Misc. Appeal No. 21 o f 1916, De¬ 
cided on 9th February 1916. 

(a) Limitation Act (1908)--Applicability 
of—Act does not apply to application* asking 
Court to do what it has no discretion to do. 

Tho Limitation Act does not apply to applica¬ 
tions to a Court to do \vh*t it has no discretion 
to refuse, nor to applications for tho exercise of 
functions of a ministerial character: G Bom . 
58G, 87 Cal, 796, Pcf. [PllCl] 

(b) Probate and Administration Act (1881), 
S. 98(1) (3)—It is not obligatory for Court 
to require executor or administrator to ex¬ 
hibit inventory or account—It is a matter of 
discretion. 

Section OS (1) (3), Probate and Administration 
Act, dots not make it obligatory on the Court to 
requirean executor or administrator to exhibit an 
inventory or account. S. 98 (1) itself imposes 
toe duty of doing this on the executor or ad¬ 
ministrator. If he docs not perform it tho Court 
may require him to do so, but that is a matter 
.for its discretion. [P 11 C 1] 

Bamlyn —for Appellant. 


v. Moolla Abdul (Fox, C. J.) 

Fox, C. J. — The order appealed 
against was one dismissing, as barred by 
limitation under Art. 181, Lin). Act, an 
application by a grandson of Moolla 
Ilashim asking the Court to order the 
executors of his will to file an inventory 
of his estate, and an account showing the 
assets which came to their hands and 
tho manner in which they applied and 
disposed of them. Moolla Ilashim died 
in 1884 and Probate of his will was 
issued by the Ccurt of the Recorder of 
Rangoon to the respondents and another 
of his sons on 30th January 1885, they 
having undertaken to administer his 
estate and to make, a true inventory 
thereof and to exhibit tho same in the 
Court at or before the expiration of six 
months and to render a true account of 
tho same within one year from the date 
of the grant. No inventory is upon the 
record of the case (Civil Miscellaneous 
Appeal No. 27 of 1S85). It appears from 
it that in May 1888 the executors peti¬ 
tioned tho Court for leave to transfer the 
property of the deceased (which they set 
out in a schedule) for the purposes of the 
administration of tho estate. Leave was 
granted to them to do so. From tho re¬ 
cord of Civil Regular Suit No. 150 of 
1901 in this Court it appears that in 
1885 one of Moclla Hashim’s widows in¬ 
stituted a suit to have his will set aside, 
and for administration of his estate by 
the Court. 

That suit wa3 by consent withdrawn. 
In 1887 the parties interested referred 
questions in dispute in connexion with 
the will and tho estate to the arbitra¬ 
tion of one Moolla Ismail. He made his 
award dated 21st February 1888. It 
dealt minutely with the property of the 
deceased setting out in detail what each 
legatee and heir should get. Some pro¬ 
perty in Rangoon, viz., 1st class let No. 8 
in squaie E and a small amount of cash 
was allotted to the plaintiff’s father as 
his share, but it was not transferred to 
him because he had disappeared many 
yeara before, and it was not known whe¬ 
ther he was alive or not. In 1901 the peti¬ 
tioner-appellant brought a suit (No. 150 
of 1901) against the executors and the 
heirs of Moolla Hashim, claiming the 
abovo mentioned immovable property on 
the ground that his father was dead and 
that bo as his only heir was entitled to 
it. The petitioner failed in his claim in 
tho suit, in an appeal to this Court, and 
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i f TTja in Oouncil appears to me that the application was 

appeal to His Ma]e,ty in Council. an attempt lo abuse 

the process of the Court. I would reject 
the appeal. 

Twomey, J.—I concur. 

K.N./b.K. Appeal rejected. 

A. 1. R. 1916 Lower Burma 11 

Manug Kin, J. 

Mating Shwe Kho —Defendant Appel¬ 
lant. 

v. 

Ma Mya— Plaintiff—Respondent. 
Second Appeal No. 158 of 1915, Deci¬ 
ded on 14th February 1916. 

Buddhist Law — Burmese-Kanwin and 
payin ii not valid es gift if not in writing and 
registered under S. 123—If unregistered 
after mutual divorce property reveiti to 
husband—Transfer of Property Act (1882), 

S. 123. 

Kanwin property is the property given by the 
bridegroom to the bride at the time of maarriage 
for the joint purpose of the married pair. Such 
a gift, if not in writiug and registered by S. 123, 

T. P. Act, is u:t valid; and if there be a mutual 
divorce the property will revert to the husband. 

U. B. R. (1897-1901) a, 39 Referred to. and 

partly followed [P 12 0 l] 

Mating Po Thit —for Appellant. 

D. N. Palit—lor Respondent. 
Judgment.—The plaintiff Ma Mya 
sued for a half cf the land in suit. It 
appears that she married the defendant 
Maung Shwe Kho about 3 years before 
the suit, both boing eindaunggyis at the 
time. She alleged that the land in suit 
was among other property brought by 
the defendant to the marriage and given 
to her a9 kanwin property and that 
thereafter the parties lived and cohabited 
as husband and wife. Subsequently 
for reasons stated in the plaint, which it 
is uot necessary to reproduce here, there 
was a mutual divorce between them, but 
no division of property was then made. 
The plaintiff now claims a half of the 
land in suit. The defendant’s case is 
that the property was his payin and that 
he never gave it as kanwin. Both the 
lower Courts have found that the pro¬ 
perty was given as kanwin. In this 
appeal, this Court is asked to deoide 
whether the gift was valid, in view of 
the fact that the transaction was alleged 
to have taken place at the marriage 
which was solemnized three years before 
the suit, a long time after certain seo- 
tions of the Transfer of Property Aot 
had come into operation. In Ma E Nyun 
v. Mun g Tok Pyu kanwin (l) is defined 
1. (1897-1901) 2 U B R 89, 


in an. 

It was held that the burden was on the 

petitioner to shew that his father sur¬ 
vived his grandfather, and that as he 
failed to do so, the well-known principle 
of Mahometan law applied under which 
if any of the children of a man die be¬ 
fore the opening of the succession ti hi3 
estate leaving children, these grand- 
childreu are entirely exoluded from the 
inheritance by their uncles and aunts: 
see Mooli a Cassim v. Moolla Abdul 
Rahim (l). 

This decision finally decided that the 
petitioner had no interest in the pro¬ 
perty which the award had set apart for 
Moolla Mahomed. . . . Prima facie he has 
no further interest in the estate of his 
grandfather, yet in 1915, more than 
thirty years after the grant of Probate 
to the executors, he puts in an applica¬ 
tion asking that the executors may be 
called upon to do what they should have 
done thirty yearBago.He states no reason 
for hia wanting the inventory and it is not 
apparent how that could benefit him in 
any way. It has been argued that the 
Court is bound to order the executors to 
perform the duty imposed upon them by 
law, and that consequently the Limita¬ 
tion Act does not apply to the case. No 
doubt it has been held that the Limita¬ 
tion Act does not apply to applications 
to a Court lo do what it has no discre¬ 
tion to refuse, nor to applications for the 
exercise of functions of a ministerial 
oharaoter — see Vithal Janardan v. 
(Vithojirav Putlajirav (2) and Madhab 
Moni Dasi v. Pamela Lambert (3), but 
sub-S. (3), S. 98, Probate and Adminis¬ 
tration Act, 1881, does not make it obli¬ 
gatory on the Court to require an exe- 
loutor or administrator to exhibit an in¬ 
ventory or account. Sub-S. (1) of the 
seotion itself imposes the duty of doing 
this on the oxecutor or administrator; 
jif I 1 ® does not do it the Court may re¬ 
quire him to. do it, but that is a matter 
for its discretion, aDd consequently the 
rulings referred to have no application. 

Even if an appeal lies against the order 
and it is open to the Court to make an 
orderunder.sub.S.Sof the seotion.it 

ehould not, in my opinion, do so in view 
QLJhe oiroumstanc ea of this case. It 

L 4 L B R 77=83 Oal 173=32 

2. (1881-83) 6 Bom 586. 

8. (1910) 87 Cal 790=6 1 0 687. 
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'as property given by the bridegroom to 
the bride at the time of marriage for the 
married pair. This definition is qnite in 
accord with the ideas of the Burmese on 
the subject. In the case above cite3 the 
gift was alleged to have been made by a 
document which ought to have been but 
was not registered, and the Judicial 
Commissioner held that there was no 
admis'ible evidence of the gift. 

In the present case S. 123, T. P. Act, 
mu ; t be applied and the gift, not being 
made by a registarel document in ac- 
'coruaoco with the section, must be held 
•-o b> void. Thus the property still 
remains pay in and there being a mutual 
divorce with no fau't oo either side.it 
oiust go to the husband. I must not be 
understood as approving the rulingabove 
cited in its entirety; I hive followed it 
only in part. As a fact, the leirnsd 
Judge, who gave it, doubted it, as Chief 
Judge of this Court, a3 to the division of 
property: see Ma San Sku-e v.Vulliappa 
Clictty (2). The appeal is allowed aud 
ths su’d dismissed with costs throughout. 

K.N./R.K Appeal allowed. 

2. 10 Liur L It 49. 
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Fox, C. J. 

Eusein —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 267-B of 
1915, Decided on 25th November 1915, 
from the order of Addl. Magistrate 
Pantanaw, D/- 14th Juno 1915. 

Evidence Act (1872), S. 114, Illus. «a) — 
Thief getting into house by house-breakins— 
Stolen property found in his possession— 
Presumption. 

Where a thief got int? a house by house¬ 
breaking and the stolen property was found in 
his p:sse5sicn he may be presumed not only, to 
have committed the theft but also house-break¬ 
ing. [P 12 C 2] 

Flalkar — for Applicant. 

Order. — Tho Magistrate and the 
Sessions Judge bal found that the longyi 
was the complainant’s property. It 
was missad after th9 thief escaped from 
the complainant’s house. It is justi¬ 
fiable to infer that the thief took the 
longyi from the house. The thief got 
into the house by house-breaking. The 
presumption that a person found in pos¬ 
session of the stolen longyi committed 
not only theft of it, bat also that ho 
committed housebreaking on the occa- 
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eion is justifiable under S. 114 of the 
Evidence Act. Illustration fa) to the 
section is merely an example, and it 
cannot he read as limiting the presump¬ 
tions which may he drawn from recent 
possession of stolen property. I can 
find nothing to support the contention 
tbat the longyi was admittedly left on a 
heap of firewood outside the house. 
The application is dismissed. 

K.N./R.K. Application dismissed. 

A. I. R. 1916 Lower Burma 12 (2) 

FOX. C. J. AND PARLETT, J. 

Ha Pica —Defendant—Appellant. 

v. 

Yu Lwai and another — Plaintiffs — 
Respondents. 

First Appeal No. 117 of 191G, Decided 
on 17th January 3 916. 

(a) Buddhist Law — Chinese — Custom— 
‘ Family house" — Meaning of. 

The expression “family house,*’ according to 
the ideas prevalent among Chinese Buddhists, 
means a bouse which has belonged to ths pater¬ 
nal ancestors of a person or one which a man 
has started for hi- family and their male des¬ 
cendants, and in which the family has lived 
together continuously descending from father to 
son. [P15C2] 

(b) Buddhist Law—Chinese—Widow—Right 
to maintenance—Members of family making 
themselves objectionable to widow and ren¬ 
dering her stay with them impossible—Rule 
depriving widow of right to maintenance on 
refusal to live in family house should not 
be enforced on absence of custom. 

In the absence of a guide as tj the prevalent 
custom among Chinese Buddhists in China. auy 
rule that deprives a widow of he: right to main¬ 
tenance for her refusal to live in tho family 
house should not he enforce!, when the other 
members of the family have made themselves 
objectionable to her cr rendered it impossible for 
her to live with them. [P 15 C 2; P 10 C 1] 

(c) Buddhist Lav/ — Chinese — Adoption— 
Widow—Power of. 

A Chinese Buddhist widow has power to adopt 
a son to her husband with the consent of her 
husband’s nearest male relatives. IP 10 C 2] 

(d ) Probate and Administration Act (1881), 
S. 51 — Letters of administration — Grant of 
—Administrator-General. 

Letters of Administration should not be issued 
to the Administrator-General except on the ap¬ 
plication of that officer or of any of the parties 
concerned. [P 16 C 2] 

Clifton —for Appellant. 
iV. AT. Cowasjee and Bannerji — for 
Respondents. 

Fox, C. J.— Tho relief chimed in the 
suit was: (a) a decl ration that the 
plaintiff is the adopted son of Wun Pain 
Wain, deceased, and his sole heir; (n) a 
decree for the administration of Wun 
Pain Wain’s estate by and under the 
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directions of the Court, and for deter¬ 
mination of the rights and 9hares of the 
parties in the estate, (c) an order for ac¬ 
counts to be taken of the assets and 
liabilities of the estate, (d) an order for 
appointment of a receiver of the estate, 
(e) costs and (f) any further and other 
relief which might be proper. The plain¬ 
tiff is the second son of Wan Pain Kbain, 
the elder brother of Wun Pain Wain. 
He is a minor, and the suit is brought 
on his behalf by Ma Me, wife of Leong 
Shain Sway: .she is a sister of Wun Pain 
Kbain and Wun Pain Wain. Their 
father’s name was Wun Shan Shoke and 
their mother’s Ma Po. There is another 
brother Wun Pain Wa, who was a wit¬ 
ness in the case. 

Defendant 1 is the widow of Wun Pain 
Wain, having been his second wife. His 
first wife was Ma Pbee who died in 1907. 
Wun Pain Khain died in 1909, leaving a 
widow Ma Ma and children. Wun Pain 
Wain died on 10th January 1913. His 
mother Ma Po died in January of the 
following year. Defendant 2 is a girl 
who is alleged in the plaint to have been 
adopted by Wun Pain Wain and Ma 
Phee. Although this adoption is denied 
by defendant 1 in her written statement, 
she admitted it in her petitions to the 
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that law applied. Under the circum¬ 
stances I think the decision in Fone Lan 
v. Ma Gyee (1) should be followed and 
the Customary Law of Chinese Buddhists 
should be applied in both matters as far 
as it can be ascertained. A mass of evi¬ 
dence has been given in the case to show 
what the Customary Law in China is, 
and we have been referred to th9 works 
mentioned in the judgment of the origi¬ 
nal Court. 

Neither from the evidence nor from 
the works can an entirely confident con¬ 
clusion he come to as to how the ques. 
tions in issue would be decided in China. 
According to Parker at p. 4 of his Com¬ 
parative Chinese Family Law, the Law 
Secretaries mentioned by Von Mcellen- 
dorff are whether provincial or metro¬ 
politan, the true and almost the sole 
depositories in China both of the life of 
the law and the life of official language. 
They search out and supply the law in 
each aud draw up the records for submis¬ 
sion to the Courts of appeal at Peking. 
It is evident that the customs as to ad¬ 
option and inheritance have no connexion 
with Buddhism, Confuoianism or Taoiem, 
but they appear to be based to a great 
extent on the veneration of ancestors 
which existed before the first teachers of 


elders whose assistance she sought, and 
it is clearly proved by Ex. A. Defen¬ 
dant 1 denied the adoption of the plain¬ 
tiff and adhered to the denial; issue 1 
in the oase was “Was Yu Lwai.the plain¬ 
tiff, tho adopted sonof Wun Pain Wain?” 
It lay upon the next friend of the plain¬ 
tiff to prove affirmatively that Wun 
Pain Wain had adopted him. The first 
question to be considered is the question 
as to what law is applicable to the par¬ 
ties. Wun Pain Wain’s father was a 
Chinses who settled in Burma and mar¬ 
ried here: whether his wife was of mixed 
Chinese and Burmese blood does nob ap- 
pear. Their ohildren were brought up 
to follow Chinese customs: funerals of 
members of the family have been accord¬ 
ing to rites observed by Chinese. The 
members who have given evidence pro¬ 
fess to be Chinese Buddhists. Defen¬ 
dant 1 also professes to be a Chinese 
Buddhist: her father is Chinese. She 
ereelf has never indioated a desire to 
have any, hub the law applicable to 
Chinese Buddhists applied either on the 
q eBbion of .aflQptjQjj or i a heribanoe, and 
the plaintiff b next friend claims- to have 


the abovo religions appeared, and whioh 
still is the strongest influence with the 
majority of Chinese whichever of the 
above faiths they profess. Adoption of 
children by ohildloss married couples 
would appear to be more prevalent in 
China than in Burma even. The dying 
out of a family appears to be regarded as 
dieasbrou9. Jernigan says at p. 124 of his 
work, China in Law and Commerce: 

“The dying out of a family should be pre¬ 
vented, as by tho desolation of the houso the 
dead lost their religious honours, the gods of the 
family their sacrifices, the hearth its flamo, and 
the forefathers their (?) amongst the liviug." 

Adoption is resorted to to prevent these 
calamities, and the most frequent oase is 
the adoption of a nephew by a ohildless 
uncle. Aooording to most of tho authors 
the adopted son takes exaotly the same 
position as a natural son. The adoption 
of females would not with certainty avoid 
the calamity of the family in th9 pater¬ 
nal line dying out, for on marriage a 
woman becomes a member of the family 
of her husband, and severs connexion with 
the family of her father. If Wun Pain 
Wain was strongly imbued with the 

1. 2LBR95. ' ' 
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traditions and feelings of bis father’s 
race, one would certainly have expected 
him to have adopted the plain iff who i3 
the second son of hia elder brother. It is 
remarkable however that his first adop¬ 
tion was of a girl, and that it was clothed 
with a prominent characteristic cf one 
form of adoption amongst Burmese, 
namely, a declaration that the child 
should have rights cf inheritance. This 
points to Wun Fain Wain not being so 
strongiy imbue 1 with the necessity of 
having a son as the ordinary childless 
Chinese married man is said to be. No 
doubt his elder brother had no second 
son in the year 1S9G when defendant 2 
was adopted, bat the younger .son or any 
one may be adopted, an 1 it could scarcely 
have been difficult for a man of com¬ 
fortable means to have parents will¬ 
ing to give him one of thoir sons in ad¬ 
option. 

If the entries in the Municipal Regis¬ 
ter of deaths relating to Ma Phee. Ex. 4, 
are correct, she must have been 31 years 
of age in 1895 when she and Wun Pain 
Wain adopted defendant 2. Her parents’ 
name3 seem purely Burmese. It is re¬ 
markable that one who held himself out 
as a chinaman should adopt the child of 
pure Burmese parents. This again tends 
to show that Wun Pain Wain had lean- 
ings towards the Customs of the country 
in which he was horn and bred. Years 
went by and Ma Phee remained childloss. 
Not until 1905 at the earliest is Wun 
Pain Wain said to have adopted a son, 
so that for many years of a childless 
married life the anxiety of his dying 
without a son cannot have weighed 
heavily ou Wun Pain Wain’s mind. 
Leoog Shaing Sway, husband of Ma Me, 
said at first that the adoption of the 
plaintitf took place in 1906, but as he 
afterwards said that it took place three 
or four months before Wan Shan Shoke’s 
death and Ex. 5 shows that the old man 
died on I9:h Juno 1905, February or 
March 1905 must be intended to be put 
forward as the time when the alleged 
adoption took place. No special reason 
is assigned by any of the family for Wun 
Pain Waiu having woken up to the fact 
that he must hav9 a son. The account of 
what was done is,bald. Wun Pain Wain 
and Mi Phee are said to have asked Wun 
Shan Shoke and Ma Po to allow them to 
adopt Wun Pain Khain's second son. 
The father 6ent for Wun Pain Khain, 
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aud he agreed and his wife also agreed. 
Wun Shao Shoke sent for th9 other bro¬ 
ther Wun Pain Wa and E Lin Shin, a 
son of Ma Po by a former husband, and 
the family was informed about the ad¬ 
option. Pcssibly this assembly may be 
considered an assembly of agnates, which 
Parker refers to at p. 24 of his Compara¬ 
tive Chinese Famaly -Law T as generally 
taking place whsn adoption of an agnate 
is made, but no entry in a genealogical 
register of the family is produced to con¬ 
firm the fact of the adoption: according 
to parkor such an entry is usually made. 
No change whitover was made in the 
boy’s life. He remained with his natural 
parents who at that time appear to have 
been living neither in the house in which 
Wun Shan Shcke lived, nor in the house 
in which Wun Pain Wain lived. 

This absence of change in the boy’s 
surroundings and bringing up is sought 
to be accounted for by his being only 
about five years old at the time, but this 
does not adequately aoouot for a hus- 
haud and wife anxious to adopt a son 
having the child after the aloption with 
its natural parents. Mi PI 103 had alroidy 
taken and brought up a child who was 
only four years of ago when tiken; if the 
plaintiff was a child cf ordinary health 
at tha time, his ago alone could uot have 
afforded any reason for his not being 
taken by the adopters to live with them. 
The plaintiff was first sent to school in 
1907: the name, occupation and residence 
of the parent or guardian received into 
the school hid to be registered. Ex. 9 
9hows that Wun Pain Khain’s name and 
residence were given. Two and a half 
years aft3rwards when the plaintiff was 
sent to another school his natural father’s 
name and residence were again given. 
Wun Pain Wain is Slid to have paid all 
or contributed towards the school ex¬ 
penses of the boy, hut there h nothing 
tosupport the statements, and even if he 
did so, the contribution by a well-to-do 
but childless brother to the school fees 
of one of his less well-to-do brother’s 
many children would be by no means 
extraordinary. Ths fact however that it 
was not proved that from the time of 
the alleged adoption up to the time of 
his death Wun Pain Wain wholly sup¬ 
ported the plaintiff, goes strongly against 
the truth of the story. Again, although 
there probably would bo good reasons 
for au adopted boy of seven years of age 
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remaining with his natural mother, after 
Ma Phee’s death there could scarcely 
have bsen cogent reason why he should 
remain with her after Wun Pain Wain 
married the 1st defendant. The latter 
was not a young inexperienced girl when 
they were married, and presumably she 
was quite capable of looking after a boy 
of ten years of age. Again Wun Pain 
Khain was not at all well off in his life¬ 
time, and he is said to have died pen¬ 
niless. From Ex. B it would appear 
that counting in Yu Lwai he had six 
ohildren; if Yu Lwai had been adopted 
by his brother, is it likely that Wun 
Pain Khain and, after his death, his 
death, his wife Ma Ma would not have 
insisted on the well-to-do brother bearing 
the whole cost of the feeding, clothing 
and other expenses of their son whom he 
had adopted? 

These considerations appear to me to 
lead forcibly to the conclusion that the 
story of the adoption of the plaintiff is 
an invention. Th9 other evidence in 
support of it is the evidence of the plain¬ 
tiff having been put to do what is usually 
assigned to a son at the funeral of his 
parents and of the after-ceremonies both 
at and after the funeral of Ma Phee and 
that of Wun Pain Wain. For these of 
the latter the sacraments were not made 
by the 1st defendant, but by the others, 
and even if Wun Pain Wain chose the 
plaintiff to perform the acts for his 1st 
wife, it by no means follows that ho 
thereby acknowledged him to be his 
adopted son. Some one had to do the 
aots, and, in default of a son, a nephew 
would be the most suitable person. 
What is done in Ghioa can be done even 
by some one hired to do the acts. An¬ 
other pieoe of evidence offered in support 
of the adoption is the "Public Proola 
mation of Injustice,” Ex. D, which is in 
Chinese and bears a date corresponding 
to tho 19th April 1913. It is not clear 
how it came to be drawn up and what 
instructions were given to the compiler. 
It contains a reference to the duty of 
the defendant 1 to properly look after 
and maintain the daughter left by Wun 

Pam Warn s previous wife, and also his 

adopted nephew (brother’s son). The 
instructions to the writer are not proved 

HaT* ° a 0me directl y ^om defendants, 1 
and she dees not know Chinese. I attach 

din r if ance t0 the abatement in the 
document. The eerlier document in 


Burmese, Ex. 7 dated 23bh February 
1913, appears to me to b9 much more 
likely to express correctly what she 
wanted to express, and it appears also to 
have the ring of truth about it. 

According to it Leong Shain Sway and 
Ma Me behaved to her very disgracefully 
when Bhe was in a distracted state on 
the loss of her husband only a few 
months after the loss of her first and 
only child. Someof the statements may 
be exaggerated, but there is likely to be 
substantial truth in the document con¬ 
sidering that it was her appeal to the 
elders of her community to do justica as 
between her and her husband’s family, and 
it was drawn up within six weeks of her 
husband’s death in order to avoid litiga¬ 
tion. This document contains no admis¬ 
sion of a son having been adpoted, but it 
mentions that the subject of adopting 
one of Wun Pain Khain’s sons had been 
moo.ed, and that she herself wanted to 
adopt the youngest of them. On the 
whole evidence I am of opinion that the 
adoption of the plaintiff is not proved, 
and consequently I think that the appeal 
should be allowed and that the suit 
should be dismissed. The judgment of 
the learned Judge disallowed defendant 
1 even the right to maintenance, on tho 
ground that by leaving tho family house 
sho lost suoh right. I cannot agree in 
this view, for it appears to me that the 
house occupied by the plaintiff and her 
husband was not the family house with¬ 
in the sense in which a house 13 regarded 
as a family house in Chioa. I take it 
that what is referred to is a house which 
has belonged to paternal ancestors for 
one which a man has started for his 
family and their male descendants. 
The house according to Ex. B was Ma 
Po’s alone, and was not Wun ShaD 
Shoke’s; if it had been it would, on his 
death, have devolved upon his sons. At 
times the sons lived there' but they did not 
do so always. 

The root idea of a family living together 
continuously for years in a house regar¬ 
ded as ths family housa descending from 
father to sonsdoe3not apply to the house 
in question. Moreover, in the absence of 
any guide as to what would be done in 
China if the other members of a familv 
made themselves objeotionable to a widow 
of a memher, and made it impossible for 
her to live with them in the Bame bouse, 
I think that any rule there may be 
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[depriving the widow of maintenance un¬ 
less she continues to live with her hus¬ 
band’s relations, should not bo enforced. 

That some of her husband’s relations 
did behave badly to her is evident. It 
is not likely that she would have given 
up the key of the box containing her 
husband s papers and valuables unless 
she was deceived. There could have been 
no honest reason for the removal of the 
box from what, according to the ccso for 
the plaintiff, was the family house. It 
was taken to the house oi a man who 
was no relation and whose wife even was 
according to Chinese ideas not a member 
of Vi'un Pain Wain’s ancestral family. 
Even if the plaintiff had been adopted, 
the 1st defendant had the right, accor¬ 
ding to Chinese custom, to administer 
her deceased husband’s property during 
the plaintiff's minority, and she had the 
first claim to his guardianship: see pages 
578 aDd C02 of Alabaster. Yet Leong 
Shaiu Sway and Ma Me get hold of the 
property, assert that the jewellery which 
Wun Pain Wain admittedly had at one 
time had been given to Ma Mo after his 
first wife’s death, and one of them at¬ 
tempts to justify their conduct by saying 
that the estate was all handed over to 
them before Wun Pain Wain’s death. 
Not content with this, Ma Me a few 
months afterwards applied for Letters of 
Administration of the estate valuing it 
at first at Rs 15,070, which did not 
include the value of any jewellery. 
Even this valuation was tcohigh for her 
subsequently, and by a further statement 
of the aseet3 the value was brought dow n 
to Rs. 6,445. When the present suit was 
brought to assert tbo rights of a minor 
the person who comes forward as next 
friend is not one of the family of the 
deceased, but a sister of a deceased who 
had left his family end by marriage bad 
entered another family. In no event 
could she have any possible claim to the 
guardianship of the plaintiff, and the 
facts give rise to the strong suspicion 
that she and her husband have been the 
moving spirits throughout, and that their 
object has been to obtain the property 
of the deceased, not so much for the 
minor as for themselves. 

The 1st defendant’s application for 
Letters of Administrators (Civil Regular 
No. 169 cf 1913) was dismissed in conse¬ 
quence of the judgment in the present 
suit (Civil Regular No. 312 of 1913). On 


Ma Me’s application for Letters the 
order was also one dismissing her appli- 
cation, hut the learned Judge ordered 
that Letters should issue to the Adminis¬ 
trator-General ; in so doingheoverlooked 
the fact that an order for Letters to the 
Administrator-General can only be made 
on the application cf that cflicial or of 
one of che parties concerned, and as no 
one had applied the order was ultra 
vires, nothing further has been done on 
it. 

In view of the decision on this appeal 
Letters should issue to Ma Pv.a if she 
again applies for them. 

No decision cau he now given on the 
rights of the 2nd defendant. 

According to Jernigan at page 125 Ma 
Pwa has power to adopt a son for her 
deceased husband, but she should ask 
the consent of her late husdand's nearest 
male relative, who is Wun Pain Wa. 
Should an adoption be made, the rightof 
tho 2nd defendant to 9hare in the estate 
would be abrogated. 

I would order Ma Me, the next friend 
of the plaintiff, to pay the 1st defen¬ 
dant's costs of the suit and of this appeal, 
aDd would make no order as to the 2nd 
defendant’s costs in either, the suitor 
appeal. 

Tho Advocates’ fees in the suit should 
be allowed as settled in the Original 
Court, and on the appeal at 5 per cent 
on tho amount, Rs. 6,445, the value put 
ou tbo suit and appeal, and a fee of 6 
gold mohurs for each day after the first 
on which the appeal was heard. 

Parlett, J.—1 conour. 

k.n./r.k. Appeal allowed. 

A. I. R. 1916 Lower Burma 16 

Fox, C. J. 

J. k F. Graham kCo .,—Complainants 
—Appellants. 

v. 

II. C. Elsey— Opposite Party—Res¬ 
pondent. 

Criminal Revn. Fetn. No. 350-B of 
1915, Decided on 14th January 1916, 
from the order of Dist. Magt., Rangoon, 
D/- 31st July 1915. 

Criminal P. C. (1898), S. 4 17-Acquittal— 
Revision—Revisional jurisdiction should be 
exercised sparingly.and only where urgently 
demanded in interests of public justice. 

In cases of acquittal of ail accused tbo revi¬ 
sional jurisdiction of a High Court should 
ordinarily be exercised sparingly and only where 
it is urgently demanded in the interests of pub- 
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called for further consideration of a case 
by the highest Ccurt in the Province. 

When the Local Government has con¬ 
sidered a case in that light and has 
declined to direct an appeal, it would 
cot, in my opinion, be a proper or fitting 
exercise of the discretion of a Judge of 
this Court to even interfere with the 
acquittal. I reject the application. 
K.N./R.K. Application rejected. 


lie justice, and aHifihCourt should not entertain 
an application by a complainant to revise an 
order of acquittal after tho Local Government 
has decliued to direct an appeal against it: 42 
Cal. 612, Foil. [PIT Cl] 

Order. —This is an application made 
by the complainants in a case to have an 
order oi acquittal of the r.ccusad con¬ 
sidered and set aside, cr in the alterna¬ 
tive to have certain passages in the 
Magistrates' judgment, which are alleged 
to be defamatory of the complainants, 
expunged from the record. 

The Advocate for the complainants 
has informed me that application was 
made to the Local Government to order 
an appeal against the acquittal under 
S. 417 of the Criminal Procedure Code, 
but the Local Government has refused 
to do so. It has been urged that never¬ 
theless this Court has power to consider 
the casein itsrevisional jurisdiction. This 
i3 so, but I entirely agree with Jenkins, 
C. J„ when ha Slid in Faujdar Thakur 
v. Kasi Chowdhury (l) that in cases of 
acquittal the revisional jurisdiction of a 
High Court should ordinarily be exercis¬ 
ed sparingly, and only where it is 
urgently demanded in the interests of 
public juistce. It has been urged that 
the pressnt is a case in which inter¬ 
ference is called for urgently in the 
interests of public justice. I cannot 
assume that the Local Government has 
refused to direct an appeal in such 
a case. There is no precedent of 
a High Court entertaining an ap¬ 
plication by a complainant to revise 
an acquittal after the Local Government 
has declined to direct an appeal against 
lit. The allowance of even an appeal 
from an acquittal is peculiar to India 
alone of all His Majesty’s Dominions: it 
19 safeguarded by confining the power to 
direct an appeal to the Local Govern¬ 
ment. The reasous for this safeguard 
presumably are that it should not lie 
with complainants to decide whether an 
appea! should be made, and that the 
authonty who should decide this should 
be the highest authority in each Pro- 

. “ ay b . 9 Presumed also that 
the Legislature intended that the ex 
ceptional power to direct an anneal 
should not bs exercised, txcept in cases 
A ” hl ® h fcb0 . Lo °alGovernment oonsider 

interests Q f nnhli* 

lipl^r 72 0al * 612 =a7 10 Wo=f5oTLj 
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Parlett, J. 

Maung Tha (7—Applicant. 

v. 

Ma J lya Khin —Respondent. 

Criminal Revn. No. 268 of 1915, De¬ 
cided on 18th November 1915. 

Criminal P. C. (1898), S. 488 —Order of 
maintenance—Decree for restitution of con¬ 
jugal right in favour of husband— Non -com¬ 
pliance by wife—Order of maintenance is 
determined. 

A aiagistrate ought to tre.it an order of main 
teuauce made by him as determined, if tho wif 
fails to comply with a decree for restitution o 
conjugal rights obtained by the husband and re 
fuses to live with bioi: 23 Bom 134, Ref . 

[P IS C 1] 

Wiltshire —for Applicant. 

Agabeg—lor Respondent. 

Judgment.—On 25th April 1913 Ma 
Mya Kin got an order from the Town¬ 
ship Magistrate of Taungup for Rs. 25 a 
month as maintenance for herself and 
after enforcing the order received Rupees 
108-14.0 on 16th October 1915 as main¬ 
tenance for four months and six lays. Oa 
4th October 1913 her husband, who was 
living in Minbu, filed a suit against her 
there for restitution of conjugal rights 
and on 25th November obtained a decree, 
his wife being allowed two months with¬ 
in which to comply with it. She did 
not do so. Tho decree was confirmed 
on appeal on 28th February 1914 . On 
7th April 1914 she again applied to en¬ 
force the order of maintenance aud 
though her husband pleaded that it was 
superseded by the decree, the Magistrate 
ordered payment of arrears of miuten- 

ance for eight months holding the main¬ 
tenance order to continue in force as 
execution of the decree had not been 
taken out, and on 7th December 1914 
R3. 203 were pud to Mi Mya Kin 
Matters then rested till 16th March 
1915, when she applied to the Magistrate 
to recover R s 275, arrears for eleven 
months, from tho husband now in Nay 
unglebin. He raised the same pl Qa 
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before, but process was issued against 
him and he now moves this Court to stop 
further enforcement of the maintenance 
order against him. There is clear autho¬ 
rity that a Magistrate ought to treat an 
order cf maintenance made by him as 
determined if the wife, failing to comply 
with the decree for restitution of con¬ 
jugal rights, refuses to live with her 
husband: Se3 lure Bill aki das (l) and 
the cases there cited, it is perfectly 
clear that she never made any attempt 
to comply with the decree, either with¬ 
in the two mouths or afterwards. If 
her husband took out execution it is clear 
that he has little or no property to 
attach and all he could do would be to 
commit her to jail for a short time at 
considerable expense to himself and with 
scant chance of inducing her to return to 
hirn. 

****** 

In my opinion the order for mainten¬ 
ance passed on 20th April 1913 is spent 
and I set ifc aside. 

K.N./R.K. Order set ais le. 

I . (1999) 33 Bom 481. 
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Paklett, J. 

Ma Thin —* Plaintiff—Appellant. 

v. 

II. M. Yassim and another —Defen¬ 
dants—Respondents. 

Special Second Appeal No, 10 of 1915, 

Decided on 5th November 1915. 

(a) Registration Act (1308). S.17 (l)(b) 
Agreement to re-sell for amount purchased 
must be registered. 

Whore A sells a house and site for Ks. 1500 to B 
by a regieteroddoed and Bon the same or tho fol¬ 
lowing day agrees to soli the property to A for 
tho same amount in writing, B's agreement is 
compulsorily registrable as ifc is not merely an 
agreement to sell which does not roquire registra¬ 
tion, but is one which creates h rubt of redemp¬ 
tion for that amount: 27 Mad 348; 1000 A. H r . 
N. 180, Ref. m [P18C2] 

(b) Contract—Co net ruction. 

An odor to sell and to keep the offer open to a 
certain day is nudum pactum and can at any 
time before acceptanco be recalled [P 19 C 1] 

Villa —for Appellant. 

Gintoalla —for Respondents. 

Judgment.—On tho 2ith September 
1912 appellant sold a house and site to 
one Babu for Rs. 1,500 by registered 
deed. On tho same or the following day, 
Babu gave appellant a promise in writing 
to the elfect that ho agreed to sell to 
her the same house and ground, provid¬ 
ed she at any time paid him Rs. # 1,500. 


Babu died and cn 27th July 1911 his 
widow Ma Cho sold the property to the 
respondents. Appellant then sued the 
respondents for specific performance of 
Balm's promise to sell the property to 
her, and obtained a decree that they 
should convey the property to her within 
one month ou payment of Rs. 1,500. On 
appeal this decree was reversed and the 
suit was dismissed on the ground that 
Babu’s agreement was inadmissible in 
evidence for want of registration. Plain- 
tiff now appeals. It is argued that as a 
contract for the sale of immovable pro¬ 
perty does not create any interest in 
such property, such contract if in writ¬ 
ing, is not compulsorily registrable under 
S. 17. Looking, however, at the sub¬ 
stance of the matter it appears to me 
that the effect of the agreement set up 
would be to create a right of redemption 
of the property for Rs. 1.500, in favour 
of the appellant, whether absolutely, as 
the agreement in its terms implies, or 
for a term of ton years, as appellant 
alleges was subsequently agreed between 
them orally, lu either case, I consider 
the writing falls within tho meaning of 
S. 17 1) (b) of tin Registration Act, aad, 
therefore, required registration. 

The case appears to me to be similar 
to Mutha Venhatathelapali v. Pyanda 
Vcnkatachelapati (l) and Suraj Pcrshad 
v. Pintl Singh (2). On other grounds, 
moreover, I am ol opinion that the suit 
must fail. Appellant allegos that about 
two months before tho sale to respon¬ 
ded 3 3he borrowed Rs. 1.200 and took 
it to Ma Cho and offered to buy the 
property. There is no evidence whatever 
of this fact except appellant’s bare 
word, but oven she admits that upon Ma 
Cho advising her not to purchase with 
money borrowed at interest, she did not 
insist, but let the matter rest. Nothing 
more was done until respondents hal 
bought tho property. Iu my opiniou, 
therofore, ifc cannot be said that there 
ha3 ever been an acceptance of Babu’s 
proposal to sell tho property to appellant 
for Rs. 1,500. 

“An eugagomcDt to keep an offer open for a 
Riven timodoes not* * * bind the parson making 
ihe offer, but it operates a3 an intimation to the 
party, addressed that no acceptance will be 
roceivcd after the lapse of tho time named." 

Cunningham it Shephard’s Contract; 
Act, 8fch Edition, page 2 5._ 

1. (1904) 27 Mad 348. 

2. (19CG) A W N 180. 
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“An offer, for instance, to sell goods at a price 
named with a promise to keep it opon to a cer¬ 
tain day is nudum pactum, aud can at any time 
before acceptance be recalled. Sucb promise does 
not prevent the person, who has made the offer, 
soiling the goods meanwhile to a third person, 
unle-s by a distinct contract, fouuded on a 
distinct consideration, he has engaged not to do 
so. Thus where defendant offered to plaintiff 
certain wool for sale with three days' grace to 
make up his mind, and within threo days plain¬ 
tiff on going to accept the offer was told that the 
wool was sold to another, it was held there was 
no contract, becausee when the plaintiff 
signified his acceptance, the defondant did 
not agree.*’ 

Cunningham & Shephard’s Contract 
Act, 8th Edition, pages 22 and 23. The 
appeal is dismissal with costs. 

K.N./r.K. Appeal dismissed. 
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Maung Kin, J. 

K. Y. K. M. Chetty Firm —Appellant?. 

v. 

S. N. V. R . Chetty Firm —Respon¬ 
dents. 

Special Second Appeal No. 53 of 1915, 
Decided on 18th January 1916. 

(a) Civil P. C. (1908), O. 21, R. 63-Right 
of suit under O. 21, R. 63 U not controlled 
by S. 42 of Specific Relief Act (1877). 

The right of 9uit under 0. 21, R. 63, Civil P. 
0., is no; controlled by the provisions of S. 42, 
Specifio Relief Act, 3nd a claimant has a right to 
sue for a mere declaratory decree; 29 Mud 151; 
p f & 1* 481, to/. and Foil. [P 20 (j 

(b) Vendor and Purchaser — Sale—Deed 
registered and not-tainted by fraud etc.—It 
passes title and interest although purchase 
money is not paid. 

Where there is a registered-deed of sale, which 
is not. tainted by any fraud or the like, it passes 
the title and iuterest conveyed, although the 
purohase-money hai not been paid. The vondeo 

TalL n ?\^°r lhe P assln 8 of consideration as 
against third persons: 1 M h T 482, Kef. 

n , IP 19 0 2] 

Uompagnae—lov Appellants. 

• Munshi— for Respondents. 

This is an appeal from a 
portion of the judgment of the Divisional 
Urart of Toungoo passing a decree against 
the appellants in respect of the land 
specified in para. 1 ( a ) 0 f fch 3 plainb. 
The property along with other proper, 
ties had besn attaehed by the appellants 

T a^Piii 10 ? 0f rp^ 6lt d0Cree a » ain8 t one 
# pl 4i 4 " The res P° Q(J eafcs had ap- 

?nd d fi!l r ] h8 m em0Val0f khB afcb *°hment 

bahiji Tae re3pondeut9 than sued 
JJJ-JA be P ro P e rtie3 declared to be 

aSfhiu a to /« Pfl 2 yundec6wod00da . 

Exhibits A and D. By Exhibit D, T. S 
filial purported to Bell, among others 


the properties in suit to S. N. Firm. Ex¬ 
hibit A is an instrument by which S. N. 
Finn purported to convey the same pro¬ 
perties to N. V. R. Firm, the present 
respondents. 

The defence was that the sale by T. S. 
Piilai to S. N. Firm was collusive and 
was not for any consideration. The 
learned Divisional Judge states in bis 
judgment that hs could not find any 
clear admission on the record, whether 
this sale was admitted by the appellant 
or cot, and that ha had not been able to 
obtain a satisfactory answer from bis 
Pleader in his Court. He gathered that 
the Pleader aid not wish to dispute the 
execution of the deed of sale, Exhibit A, 
but that he would not admit that it was 
for the consideration stated. The de¬ 
fence would seem to be as stated above 
by me. The learned Divisional Judge 
held that tbs execution of the deed had 
been sufficiently proved and went on to 
hold on the authority oi Chinn an v. 
Ramaihandra (l) that it wjs not neces¬ 
sary for the respoufents to prove that 
the consideration stale! had passed. It 
seems to rue to b? a settled principle of 
law that where there has been a regis¬ 
tered deed of sale, which is not tainted 
by any fraud or the like, the deed passes 
the title and interest conveyed, although 
the purchase-money ha3 not been paid:! 
See the case of Krishnan Emlrandri v. 1 
Marakkar (2) and the cases therein 
citod. 


in my judgment, if a thud party alle¬ 
ges that the deed is fraudulent and 
collusive, the burden would be on that 
party. The passage quoted by the Divi¬ 
sional Judge from Chinnan’s case (1) 
and what follows seem to support this 
view. The passage runs: 

“Priraa facie when the execution of a mort¬ 
gage or other coaveyaaco is proved .... further 
evidence l3 not required to show that the pur¬ 
chaser has taken the interest which the docu¬ 
ment purports to convoy. It is not necessary 

\°* h Z t0 , P r ? vc m against a third person that 
the conside:a.ion passed, and proof that tho 
o.nsideration mentioned did not pass, is of no 

th8 intorast whloa the instru- 
rnont purported to convey was not conveyod to 

A“ p ““baser. s uoh proof is only important, 

oirctlms ‘-»ncos, it tonds 

not^ndi h *° ,nstrnmaQt » mere sham 

n fl inn^M» d d v conv ®y any interest to the 
ostensible purchaser afc all.'* 

we have nothing 

Q4the side of_Jjhe_a p P ellanta to she w 

le (lb92) 16 Mad 64. " - 

2. (1906) 1 M L T 482. 
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that no consideration had jias99d for 
either of the deads Exhibit A and D or 
that eithar of the transactions was male 
coilusively with the jnJgment-nobtor, T. 
S. Pillai, with intent to defeat the 
rights of his cralitors or the appellants 
in particular. Toe appellints must 
therefore, be bold to have failed to make 
out their defence. 

The next point raised by the memo¬ 
randum of appeal is that T. S. Pillai was 
a necessary party. Whatever may be 
the value of the contention, it is not 
necessary to so into it for, in my opinion, 
the non-joinder did not affect tho merits 
of the case. The last point raised by the 
appellants is that tho respondents' suit 
should he held to 1)3 barred under S. 12, 
Specific Relief Act, as they were admit¬ 
tedly out of pessjssion and had n^t asked 
for consequential relief. The answer to 
this is to be found in the casos of Krist- 
nnn Sooraya v. Pathma Dee (3) and .V. 
Sappabathui Chetty v. Maung In (4), 
■where it was held that the right of suit 
under S. 233 (now O. 21, R 63), Civil P. 
0., is nob controlled by the provisions of 
S. 42, Specific Relief Act, and that a 
claimant would have the right to sue for 
a raero declaratory decree. The anpel 
lants have failed upon all their grounds. 

Tho appopl is dismissed with costs. 

K.N./R.K. Appeal dismissed. 

3. (1905) 20 Hal 151. 

4. P J L B 191. 


A. I. R. 1916 Lower Burma 29 (1) 

Twomey, J. 

Ram Samp —Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Petn. No. 119 of 1916, 

Decided on 2nd July 1916. 

Criminal P. C.(1898), S. 239 -Separate 

trial of two peraons charged with same of¬ 
fence—Examination of one in case against 
other is irregular. 

Where two perosns are boiog separately tried 
for the same offence the examination of one of 
them iu the case against the other is irregular 
and is likely to prejudice the Magistrate in dis¬ 
posing of tho charge against the former. 

1 [I* 20 C 2] 

Lentaigne —for Applicant. 

Judgment.—The applicant was wear¬ 
ing the exhibit ring openly at his stall 
and when asked where he got it, 9aid ho 
had bought it in the bazar for R 3 . 14. 
It; appears that be 'did -hOfl fefvje the name 
of the talleged vendor.Ritooat the first 
time of asking,' but the evidence as to 

Acc. to 


whether be was asked the question or 
not is contradictory. 

* 

* # * * 

The Magistrate's procedure in examin¬ 
ing the petitioner Rim Sarup as a wit¬ 
ness in the case against Ratoo, before 
passing judgment on the petitioner, was 
irregular and was calculated to prejudice 
the Magistrate in disposing of the charge 
against the petitioner. 

K.N./r.K. Order accordingly 


A l. R. 1916 Lower Burma 29 (2) 

Fox, C. J. 

Badier Rahman Chow dry —Judgment- 
debtor—Applicant. 

v. 

M. A.R. R. M. R. M. Cdietty Firm— 
Decree, holders—Respondents. 

First Appeal No. 149 of 1910, D enied 
on 6th March 1916. 

In) Mortgage—Suit on Equitable mort¬ 
gage— Deposit of title deeds—Effect of—It 
amounts to agreement to execute legal 
mortgage—Appropriate remedy is decree for 
sale. 

When there is a deposit of title-deeds, the 
Court treats that as an agreement to execute a 
legal mortgage and, therefore, as carrying with 
it all the remedies incident to such a mortgage. 
In a suit based on such a mortgage, tho appro¬ 
priate remedy is a decree for sale: Carter v. 
Walcc (1877) 4 Ch. D. 605; 13 Cal 322; 21 Cal 
348 Ref. f p 21 C 1] 

(b) Civil P C, (1908) O. 34, R. 6-Mortgage 
—Final decree making defendant personally 
liable—Notice msut be issued to judgment- 
debtor to show cause. 

In view of O. 3i, R. 6, Civil P. C., remitting 
a Court to pass a final pe-sonal deccc? only when 
the balance due after sale of tho mortgage pro¬ 
perty is legally recoverable from tho dofoudaut 
otherwise thau out of the property sold, it would 
appear right to issue notice to tho judgment- 
dobtor to show cause before making a decree 
under the rules, except possibly in cases in 
which the judgment and preliminary decreo have 
expresslv made him liable personally. [P 21 C 2] 

(c) Civil P. C. (1903), O. 34, R. 6-Final 
decree passed ex parte—Application for set¬ 
ting aside lies to original Court passing it. 

Where the final decree is passed ex-parro, the 
jndgment-debtor should apply to the original 
Court which made it to sot it aside, and not to 
the Appellate Court which confirmed tho .decroo. 

(P 21 C 2] 

J. It. Das—t or Appellant. 

Connell —for Respondents. 

Judgment —This application pre¬ 
sented on 20th January 191G is to amend 
the Appellate Court’3 decree, which is 
dated 8th July 1912, so as to bring it 
into accordance with tho judgment. The 
part of the decree objected to is that 
which orders that if tho net proceeds of 
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sale of the mortgaged property should be 
insufficient to pay the amount due on the 
mortgage, and subsequent interest and 
costs, the plaintiff should be at liberty 
to apply for a personal decree for the 
amount of the balance. It is argued 
that the judgment did not authorize or 
contemplate this clause, because they 
held the defendant not liable on the 
promissory note sued on, and only held 
him liable on the equitable mortgage. 

According to the practice of the Court 
the defendant’s Advocates must have 
had an opportunity for examining the 
draft of the decree before it was signed, 
but they did not avail themselves of it. 
The judgment gave the plaintiff a mort¬ 
gage-decree for Rs. 10,000 with interest 
calculated according to the practice of 
the Court. The plaintiff lial asked for 
sale of the mortgaged property in default 
of payment of the amount due. The 
decree wa9 drawn in a form which complies 
with R.4, of 0. 34, and the part objected to 
merely indicates whal R%6 states would be 
open to the decree-holder in case the 
sale-proceeds should turn out to be 
insufficient to meet the amount of the 
decree. Although the defendant was not 
liable on the promissory note, he was 
liable for the money borrowed by his 
agent on the mortgage. As stated by 
Jessel, M. R., in Carter v. Wake (l), when 
there is a deposit of title deeds, the Court 
treats that as an agreement to execute a 
legal mortgage, and, therefore, as carry¬ 
ing with it all the remedies incident to 
such a mortgage. 


The appropriate remedy in this Pri 
Ivince is a decree for sale—see Oo Nout 
v. MouiigEtoon Co (2), as it isinBenga 
--see Rajah Sree Nath Roy v. Gadadhc 
Das (3). There is, in my opinion, r 
error in the decree, and consequent! 
nothing in it to amend or reotify. 
accordingly dismiss the application wit 
costa two gold mohurs being allowed e 
Advocate's fee. The applicant’s Advocat* 
stated that the applicant only beoam 
aware that a final decree ordering pa} 
ment by him personally had bean passe 
when about four weeks before the appl 
oation the respondents attempted t 

that , de «ee. The reoord show 
that the plaintiffs filed an opplioatio 

1 October 1913. N 

I. (1877) 4 Ch D 605=46 L T fiwfM- 

Ml*86)l8 0al322 46 L * ° h 8ll « 

!• U897) 24 Oai 848. 


notice of the application was issued to 
the- judgment-debtor before the appli¬ 
cation was granted cn ]9bb November! 
1913. In view cf R. 6 of O. 34, per-j 
mitting a Court to pas9 a final personal 
decree only when the balance due after 
sale of the mortgage property is legally 
recoverable from the defendant other¬ 
wise than out of the property sold, it 
would appear right to issue notice to the 
judgment-debtor to show cause before 
making a decree under the rule, except 
possibly in cases in which the judgment 
and preliminary decree have expressly 
made him liable personally. If the 
applicant in this case is aggrieved at the 
final decree having been made against 
him ex parte, the Original Court which 
made it is the Court for him to apply to 
if he wishes it set aside. 

K.N. R.K. Application dismissed . 
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Maung Kin, J. 

Maung Pya Defendant—Appel¬ 
lant. 


v. 

Maung Po Ka —Plaintiff — Respon¬ 
dent. 

Special Second Appeal No. 355 of 1914, 
Decided on 17th January 1916. 

(a) Buddhist Law—Burmese — Divorce—■ 
Adultery by wife—Husband can discard her 
Wife leaving coujugal L home as result of 
proposal to abandon her—It amounts to di¬ 
vorce. 


Awjrumg so ourmeec {isuaatiisi .Law if a wife 
commits adultery, the husband is entitled to 
discard her and send her away with only the 
clothes on her body; so if it is proposed t > abandon 
her for adultery and she agrees to it and the 
terms of ii and leaves the conjugal Lome, there 
is a divorce from the time she leaves him and 
her decree-holder can no longer attach, in exe¬ 
cution of a decree against her, property in her 
husband’s possession alleging that the wife is 
entitled to a 6hare in it. fp 21 C il 

(b) Buddhist Law — Burmese—Divorce- 
Adultery by wife—Presumption. 

A Court may presume adultery where it is 
satisfied that a guilty attachment subsisted bet¬ 
ween the parties and that opportunities occurred 
when a guilty Intercourse might with ordinary 

r pla< i e: AUen v - Allen and 
Bell, (1991) p 248; Looeden'v. Loveden, 2 Hagg. 
Cons, 1 a( p. 2 Ref. to. [p 22 C 1} 

Ko Ko Gyi —for Appellant. 

Halkar for Respondent. 
Judgment.—The only question is 
whether at the time of the attaohment 
of the property in suit in execution of a 
decree against Ma Kyay U, there had 
been a divorce between her and Maung 
Po Ka, the plaintiff, an 1 whether as 1 
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result thereof the plaintiff had become 
the sole oxvnor of the property which 
before the divorce was the joint property 
of the two. The evidence shows clearly 
that Po Ka bad for sometime been sus¬ 
pecting his wife of committing adultery 
with one Aung Saw. One day he caught 
them being alone in a ya aud charged 
her with having committed adultery. 
She denied the act of adultery but after¬ 
wards gave in, allowed her husband to 
abandon her without giving her 6ven a 
two-anna worth ot property and loft tin 
conjugal home with the clothes she was 
wearing. It has been contended that 
there was no evidence of adultery and 
none has been adduced in the case. But 
the question is whether there was a 
divorce or, to put it more particularly, an 
abandonment of the wife by the husband 
on the ground of adultery, to which 
abandonment the wife had assented, hut 
not whether there \va3 any caus3 for it. 
The Burmese Buddhist law which gov¬ 
erns this case is clear that if a wife com¬ 
mits adultery, the husband is entitled to 
discard her and send her away with only 
the clothes on her holy. So if it is pro¬ 
posed to abandon her for adultery and 
she agrees to it and tha terms of it and 
ileaves the conjugal home, there is, in my 
opinion, a divorce from the time she 
leaves it. There is absolutely no doubt 
on the evidence that Po Ka passed his 
sentence of banishment upon Ma Kyay U 
and that she assentei to it by going 
away leaving behind everything. It mu3t 
therefore he held that there Wi8 a divorce 
from the time the woman was discarded. 
That was long before the attachment. 
She had therefore no interest in the pro¬ 
perty when it was attached. 

Lven if it was necessary to decide 
whether there was adultery, the result 
would be the same. It is not necessary 
to prove the direct fact of adultery. In 
almost every case, the fact mu3t be a 
matter of inference as a necessiry con¬ 
clusion. [see Allen v. Allen and Bell 
(1), approving Loveden v. Loveden (2)3. 
And it has been held that the Court 
may presume adultery when it is satis¬ 
fied that a guilty attachment subsisted 
between tli3 parties and that opportuni- 
tie3 occurred when a guilty intercourse 
might with ordinary facilities have 
taken place. In this case, besides the 

1. (1894) Pat 218 =GH L'T" ' 120. 

V. 2 Hagg Cons Rep 1 at p 2. 


evidence of the husband who caught the 
w.fo alone with another man in a most 
compromising place, we have aiso the 
evidence of Maucg Shu e Zet, a man of 
31 years, who also save hor aloue with 
the same man in a ya. We also have 
reliable evidence that she rnado no com¬ 
plaint as regards the treatment she re¬ 
ceived at the hands of the husband. The 
evidence is sufficient to prove that there 
v.as a guilty attachment between the 
woman and Aung Siw and they had op¬ 
portunities of committing adultery with 
much facility. To a Burman the infer¬ 
ence would be that the two had com¬ 
mitted adultery. For the above reasons 
tho appeal must bo dismissed and it is 
dismissed accordingly with costs. 

K.N./R.K. Appeal dismissed. 

mm - - » 
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FOX, C. J. AND TWOMEY, J. 

Uam Dhon Dhor — Plaintiff— Appel¬ 
lant. 

v. 

Sharf Ud-Vin and others— Defendants 
— Respondents. 

First Appeal No. 1 of 1915, Decided 
on J 4th February 1916. 

fa) Probale and Administration Act (1881), 
S. 90 — Alienation — Powers of administrator 
—■ Administrator cannot make alienation 
without permission of Court—Administrator 
is strictly bound by term6 of permission. 

An Administrator appointed undor tho Probate 
and Administration Act baa no power to make an 
alienation without first obtaining the permission 
of the Court under S. 90 of lhe Act, and when 
such permission has been cbtained, he is strictly 
bound by its terms. A permis*ion to sell does 
not iuclude a permission to mortgage; and where 
after obtaining an order for sale, tho adminis¬ 
trator mortgages the property, the transaction is 
voidable under S. 90 of the Act [P 23 0 2] 

(b) Will — Executor— Powers of — Nature 
of. 

The powers of au executor under a will are far 
wider and tho executor cau do whatever is not 
expressly forbidden by the will: 1 All 710, Dist. 

[P 23 C 21 

(c) Probate and Administration Act (1881), 
Scope of—Provisions apply to Mahomedan 
estates—Mahomedan Law. 

I he statutory provisions of tho Probate and 
Administration Act apply to Mahomedan es¬ 
tates, overriding any rules of Mahomedan law 
that are inconsistent with them. (P 24 O 2] 

(d) Probate and AcJministrati on Act (1881), 
S. 90 —Administrator appointed to manage 
estate of deceased Mahomedan—He is only 
person who can charge estate so as to hind 
heirs—Provisions of S. 90 must however be 
complied with—Mahomedan Law. 

Au administrator, appointed to manage the 
estate of a deceased Mahomedan, is the only 
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person who has authority to act as a reoreseuta- 
tive of the estate and who can charge the estate 
(or the debts of tho deceased so as to bind t!:e 
heirs, but this cannot be done unless ho com¬ 
plies with tho provision of S. 90 of the Probate 
and Administration Act. _ [P 24 0 2] 

(e) Mahomcdan Law —Alienation —Aliena¬ 
tion by some heirs of deceased — Whether 
binds coheirs— Probate and Administration 
Act (1881), Ss. 82 and 90. 

Quxerc .—Whether some of the heirs of a de¬ 
ceased Mahomcdan who are iu possession of 
his estate, can alienato it for the debts of the 
decoa-ed so as to bind the other co-heirs; and 
whether such an alienation will bind even the 
proportionate shares of tho alienors when it is 
made in contravention of Ss. 82 and 90, Probate 
and Administration Aot. (P 24 C 2] 


J. E. Lambert—lor Appellant. 

Munshi —for Respondents. 

Twomey, J.—There is no dispute as 
to the main facts in this esse which are 
briefly as follows: Wahid Ali Choudhry 
died in 1907 leaving seven heirs, including 
the four defendants-respoodents. He 
left certain immovable property under 
moitgago. It bad been mortgaged first 
in February 1903 (Ex. C) to a Chetty, 
saccndly, to the same Chetty in May 
1903 (Ex. D) and thirdly, to other per. 
sods in June 1905 (Ex. E) to pay off the 
Chetty’s prior mortgages. 

Defendant 1 obtained Letters of Ad- 
ministration to Wahid Ali Choudhry’s 
estate in 1908. Subsequently on 4th 
•July 1909 the first three defendants, that 
is to say, the administrator and two 
other heirs, mortgaged the property 
to the plaintiff (Ex. A) and paid off 
Abdul Sammad to whom the mort¬ 
gage of 1905 had been assigned. These 
three defendants subsequently bor¬ 
rowed further sums from the plaintiff 
and allowed interests on Ex. A to ac¬ 
cumulate till 15th June 1913, when the 
amount due as interest on Ex. A was 
Rs. 873-9-6, and this sum with further 
sums borrowed from the plaintiff alto¬ 
gether oame to Rs 2,650 for which sum, 
Ex. B, further mortgage on the property 
was executed by these defendants in 
favour of the plaintiff. The mortgagee 
sued the first three defendants on the 
two mortgages of 1909 and 1913. Defen¬ 
dant, 1 who is another of the seven heirs 
of the deceased, was impleaded of his 
own request. He defended the suit on 
the ground that defendant 1 as adminis- 
trator had mortgaged without the pre¬ 
vious permission of the Court as required 
Jy 8. 90, aub-S. 3, Probate and Adminis. 
4ration Act, 1881. He also pleaded that 


defendants 2 and 3 under S. 82 of the 
same Act had no power to bind the estate 
of the deceased so long as the Letters of 
Administration were in force. The first 
three defendants pleading their own 
wrong contested the suit on the same 
grounds as defendant 4. Tbe plaintiff- 
appellant relied on two orders of the 
Court permitting sales of a portion of 
the estate, and it was argued for the 
plaintiff that the permission to sell in¬ 
cluded permission to mortgage. The 
Court rejected this plea aud decided that 
the two mortgages were effected in con¬ 
travention of S. 90. The Court decided, 
however, that,notwithstanding the grant 
of Letters of Administration to defen¬ 
dant 1 the mortgages by the 1st, 2od 
and 3rd defendants held good to the. ex¬ 
tent of their own proportionate shares 
in the property. A decree was there¬ 
fore given against the 1st, 2nd and 3rd 
defendants but the suit as against defon- 
dant 4 was dismissed. The first three 
defendants have not appealed and the 
only question in this appeal by the 
plaintiff is, whether the District Court 
was right in holding that the mortgages 
did not bind defendant 4 and the other 
heirs who were not parties to the mort¬ 
gages. 

It is argued in the first place that the 
lower Court was wrong in its decision 
under S. 90. The Judge considered that 
the Allahabad High Court ruling in Seale 
v. Brown (1) furnished an authority for 
the view that an administrator who has 
permission to sell may, if he pleases, 
mortgage the property instead. That 
was a case in which executors under a 
will mortgaged tbe estate as security for 
money borrowed by them to discharge 
the debts and they gave a power of sale 
to the mortgagee. The will expressly 
charged the testator’s debts on his estate. 
The majority of the Bench decided that 
the action of the executors was valid. 
But that case was governed by the Indian 
Succession Act of 1865, and S. 269 of the 
Aot gives unrestricted powers of dis¬ 
posal to exeoutors and administrators. 
Under the Probate and Administration 
Aot, 1881, an administrator must comply 
Btriotly with the provisions of 3. 90 of 
the Aot. The executor’s powers depend 
largely on the terms of the will appoint¬ 
ing him. He has power to sell or inorb- 

An ad- 

1. (1876-78) 1 All m 
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ministrator has no power to alienate at 
all without 6rst obtaining the express 
ipermission of the Court and he is strictly 
bound by the terms in which the per¬ 
mission is given. In the present case 
moreover, as the Judge point3 cut, de¬ 
fendant 1, when applying to the Court 
for permission to sell, entirely couceiled 
his mortgage transactions with the plain¬ 
tiff and the Judge gives reasons for think¬ 
ing that the Court would have refused 
permission to effect these further mort¬ 
gages on the property if the whole facts 
had been disclosed. Moreover, there is 
no proof that any part of the sums bor¬ 
rowed on Ex. B was really devoted to 
paying otl interest which had accrued 
on Ex. A. I think the decision that the 
two mortgages were voidable under S. 90 
is correct. 

But it i9 further contended that under 
Mahomedan Law the three defendants 
had power to bind the other heirs in res¬ 
pect of alienations made for the purpose 
of paying off the dsbts of the deceased. 
The D strict Court has found that Ex. A 
was executed to pay off debts of the de¬ 
ceased, and Abdul Samad, assignee of the 
1905 mortgage, Ex. E admits that it was 
paid off on 4th July 1909 when Ex. A 
was executed. Ex. B wa9 executed ostensi¬ 
bly to pay off debts contracted by the 
mortgagors including Rs. 873-9-6 due for 
interest on Ex. A There is a conflict of 
authority among the Indian High Courts 
as to the effect of a decree against one of 
several Mahomedan heirs relative to 
debts contracted by the deceased owner 
of tbe estate. The Allahabad High Court 
has held that such a decree does not bind 
the other heirs who are not pirties to it: 
Jafri liegam v. Amir Muhammad Khan 
(2) and presumably the same principle 
would apply to voluntary alienation by 
one of several heirs. According to the 
decisions in Calcutta on the other hand, 
a creditor may sue any one of the heirs 
who is in possession of the whole or any 
part of the property without joining the 
other heirs a9 defendants, and the decree 
will bind nob only the actual defen¬ 
dant’s proportionate share but all assets 
the deceased in his hands: Amir Dulhin 
v. Baij Nath Sinyh (3) and Muityjan v. 
Ahmad Ally (4). But it appears to me 
that these divergent rulings have no 

2. (18*5) 7 All 822. 

3. (1894) 21 Gal 311. 

4. (Ibb2) 8 C^l 370. 


bearing on the present case, which is 
distinguished from them by the fact that 
Letters cf Administration to the estate 
of the deceased had been issued before 
the mortgages in suit were executed. Tbe 
statutory provisions of the Probate and 
Administration Act apply to Mahome¬ 
dan estates overriding any rules of 
Mahomedan law that are inconsistent 
with them. It follows from section 82 
of the Act that defendant 1, who i9 ad¬ 
ministrator, was the only person clothed 
with authority to act as representative 
of the estate, could bind the shares of 
the other heirs, and that defendant 1| 
could not do so effectually unless he 
complied with the provisions of S. 90. 

Tbe District Court has held that not¬ 
withstanding the provisions of S. 82 the 
mortgages hold good so far as the pro¬ 
portionate shares cf the first three de¬ 
fendants, that i3 to say, the actual mort¬ 
gagors, are concerned. That decision has 
not been questioned in appeal and it is 
not necessary to consider whether it ie 
correct or not. But, in my opinion, the 
appellant’s claim as against the heirs 
who were not parties to the mortgages 
was rightly disallowed and I would there¬ 
fore dismiss this appeal with costs. 

Fox, C. J. —I concur. 

K.N./R.K. Appeal dismissed . 
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Maung Kin, J. 

Kuna Puna Mahomed Ebraliim —Ap¬ 
pellant. 

v. 

Kalan Ena Mahomed —R-bp >r lent. 

Second Appeal No. 196 of 1915, Deci¬ 
ded on 21st January 1916. 

(b) Landlord and Tenant — Rent — Lease 
from one of several cosbarers—Lessee cannot 
dispute lessor's exclusive title to receive 
rent. 

A person taking a lease from one of several co¬ 
sharers cannot dispute bis lessor’s exclusive titlo 
to receive the rent or sue him in ejectment: 13 
Bern. 323, Foil. [P 25 C 1) 

(b) Landlord and Tenant—Rent—Suit for 
—Title of third person set up—Third person 
should not be joinel as to convert suit in¬ 
to one for determination of title. 

When a person sued lor rent sets up tho title 
of a third person, such third p rson ought not 
to be made a party to tbe case so as to convert 
a simple suit for arrears cf rent into a suit for 
the determination of tho title to immovable 
property: 8 Cal. 238, Bef. IP 25 C 1] 

J . It. Das —for Appellant. 

Higinbotham— for Respondent. 
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Judgment.—This is an appeal from 
a judgment confirming that of the Court 
of first instance. Both the lower Courts 
have found that the plaintiff was a co¬ 
owner of the house in suit with another 
person, that the relation of landlord and 
tenant oxisfced between the plaintiff and 
defendant respectively and that the rent 
sued for was due. At the hearing it was 
pressed upon mo on behalf of the appel¬ 
lant that the plaintiff alone could not 
sue and that he should have added the 
other co-owner as plaintiff or defen¬ 
dant as the case might be. The point 
raised has been disposed of in the case of 
Jamsedji Sorabji v. Lakshmiram Raja- 
ram (l), where it was held that a person 
taking a lease from one of several co¬ 
sharers cannot dispute his lessor’s ex¬ 
clusive title to receive the rent or sue in 
ejectmont. This view of the Bombay 
High Court is supported by Field, J.’s 
views as to the nature of a suit for arrears 
of rent expressed in Lodai Alollah v. 
Rally Dass Roy (2) in these words: 

“A suit for the recovery of arrears of rent raises 
two questions 1. Does the relation of landlord 
and tenant exist between plaintiff and defen¬ 
dant? 2. Are the alleged arrears of rent due and 
unpaid?” 

and also by his views as to the addition 
of parties in such a case. The learned 
Judge on this latter point says: 

“When persons sued for rent set up the title of 
a third person, such third person ought not to 
be made a party to the case ro as to convert a 
simple suit for arrears of rent into a suit for the 
determination of tho title to immovable pro- 
party.” * 

I think the rulings cited above are 
conclusive against the defence. The ap. 
peal is dismissed with co3ts. 

K.N. R.K. Appeal dismissed. 

~1. (1889) 18 Bom 823. 

2. (1882) 8 Cal 239. 
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Maung Km, J. 

Chan Tat Thai— Plaintiff-Appellant. 

v. 


Ma Lat and another— Defendants- 
■Respondents. 

Special Second Appeal No. 126 of 191 
Decuded on 29th February 1916. 

#1 of V »»r‘ S' (19 4 °?)>°- 2l > R - 63—Withdraw 

for 5 i? h .®° nt a,tach,n 8 creditor— Su 
eUaS ar £ l, |° n th ,»* Property .ought to I 
attached belonged to judgment-debtor 

S 42 tB,n * b °~ Specif ' C Re,ief Act (*877 

ataman!? • ° reditor wi «»draw8 tl 

0.21B 6R h 8h h \°, annot file * wit and 
'B. 68, he can file a suit under S. 4 


Specific Relief Act, for a declaration tir.t the 
property sought to be attached bolonged to his 
iudgmentdebtor: 1 Bur. L. T. 34; 4 L. B. R. 
252 Re} to. U> 25 C 2] 

Rahman —for Appellant. 

Wiltshire— for Respondents. 

Judgment.—The plaintiff 6ued for a 
declaration that the property attached in 

Civil Suit No. 8622 of 1912 of the Court of 
Small Causes, Rangoon,was the property 
of his judgment.debtor, Ho Lam Seng, 
and was liable to attachment and sale in 
execution of his decree against the said 
judgment-debtor. The plaintiff bad, of 
bis own motion, withdraw n the attach¬ 
ment. That beiug the cise, the Divi¬ 
sional Court on appeal held that the suit 
was not maintainable unde: 0. 21, R. 
65. This it did, not by following the case 
of Maung Shtoe Tha v. Maung Tha Dun 
Aung (1) where it was held that ae the 
attachment was withdrawn by the attach¬ 
ing creditor, he had no right to institute 
a suit under S. 283 (now O. 21, R. 63) 
Civil P. C. In that case the suit was ex¬ 
pressly brought under S 233 of the old 
Code, and tho learned Judgedecided that 
such a suit did not lie. The present suit 
was not brought under 0.21, R. 63. It has 
been held in SocietaColoniale Ilalianav. 
Shwe Le( 2) that independently of S. 283 
of the old Code a deoree-holdor who has 
attached property as being the property 
of his judgment-debtor, and whose right 
to do so has been disputed, may sue for 
a declaration that the property belonged 
to his judgment-debtor, and whoso right 
to do so has been disputed, may sue for 
a declaration that the property belonged 
to his judgment-debtor. It was argued 
before me that the case last oited was in 
confliot with the case first cited. I do 
not agree. The result of these two 
rulings is that although, under circum¬ 
stances such as these in tho present oase, 
you may not have the right to sue under 
O. 21, R. 63, you still have a right to 
Bue under the Specific Relief Aot. The 
appeal is allowed with costs. The Divi¬ 
sional Court is directed to re-adinit the 
appeal under its original number and 
proceed with the appeal on the other 
points raised. 

k.n /r.k. Appeal allowed. 


1. (1907) 1 Bur LT 84. 

2. (1907-084) L B 262=14 Bur L R 186. 



26 Lower Burma Ma Paik v. Ma Nwai 

A. I. R. 1916 Lower Burma 26 

Maung Kin, J. 

Ma Pa j'/;— Defendant—Appellant. 

v. 

Ma Nicai Paul: and others —PlaintiOs 
—Respondents. 

Special Second Appeal No. 40 of 1915, 

Decided on 6th January 1916. 

(a) Evidence Act (1872), S. 91—Transac¬ 
tion by registered deed purporting to fcesale 
— Oral evidence is not admissible to show 
that it is mortgage. 

Oril evidence is in admissible under S. 91, Evi¬ 
dence Act, to show that a transaction ejected by 
a registered deed, which purports to be a <ale, is 
in reality a mortage: 3 LB Ii 100, Foil. 

(P £7 C 1] 

(b) Evidence Act (1872), Ss. 65 and 92 — 
Secondary evidence—Loss of original docu¬ 
ment— It is for first Court to decide suffi¬ 
ciency of proof—Finding should not be over¬ 
ruled except in case of miscarriage. 

The quenioo, whether sufficient proof has been 
given of search for and loss of an original docu¬ 
ment, to lay ground for the admisrion of secon¬ 
dary evidence, is a point proper to be decided by 
a Judge of fust instance and his conclusion 
should not be overruled except in a cleat case of 
miscarriage: 19 C 438, Ref. IP 27 C 1} 

J. H. Das —fer Appellant. 

N. C. Sen —for Respondents. 

Judgment.—Plaintiff Maung Shwe 
Lu (since deceased and now represented 
in the appeal by respondents 1 and 2 as 
his legal representatives) and his wife 
Ma Ngwe Paung sued the defendant- 
appellant in the Subdivisional Court of 
Wakema for the redemption of certain 
lands for the sum of Rs. 1,000. In their 
plaint the plaintiffs allege that in 1260 
B. E. (1893-99), Maung Shwe Lu, with 
the consent of Ma Ngwe Paung, mort¬ 
gaged the lands to Kya Ngan and Ma 
Tha Ye (both of whom have since died) 
by way of usufructuary mortgage as 
security for a lean cf Rs. 1.000 and that 
the defendant Ma Paik refused to allow 
redemption when in May 1913 they re¬ 
quested her to do so. The defence is that 
there was at Cr3t a registered mortgage 
for Rs. 1,000 carrying interest at the 
rate of R^. 3 per cent, per mensem aod 
the condition of the mortgage was that 
if the mortgagor failed to repay the lean 
together with interest due thereon in 
Tabcuug 1261, B.E., the mortgagees were 
at liberty to take over the mortgaged 
property outright and that as he could 
not repay tlie amount du^ at the time 
agreed upon for the repayment, the 
plaintiff made over the property to the 
mortgagees, Kya Ngau and Ma Tha Ye, 
outright by a registered deed of sale. 
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The defendant further alleges that the 
mortgage-deed end the sale-deed have 
leen lest in a fire and that she therefore 
seeks to prove the transactions by certi¬ 
fied copies. Ex. 1 is alleged to be a copy 
of the mortgage-deed and Ex. 2 a copy 
of the deed of sale. At the hearing 
plaintiff Shwe Lu admitted that there 
was at first a registered deed of mortgage 
of which Ex. lisa copy, but said that 
two years afterwards the mortgaged pro¬ 
perty was transferred to the mortgagees 
by way of usufructuary mortgage and he 
denied that<be ever executed a deed of 
sale of which Ex. 2 is a copy. The Suh- 
divisional Ccurt held that the plaintiffs 
had failed to establish that there was a 
usufructuary mortgage r.9 alleged by 
them and that, as there was sufficient 
rreof tha‘ the original of which Ex. 2 is 
a copy had been destroyed by fire, the 
copy was admissive to provo the alleged 
sale. The Court further found that the 
execution of the original deed of sale had 
been satisfactorily proved. For these 
reasons it dismissed the suit. 

The Divisional Court held on appeal 
that there was no evidence cn the record 
to establish or even render probable the 
destruction of the original of Ex. 2 and 
that Ex. 2 was not admissible in evi¬ 
dence. There beiDg do evidence to prove 
the sale, it held that the suit must be 
decreed. The defendant has appealed to 
this Court. In ray opinion the Divisional 
Judge was in error in holding that the 
lo9S of the original had not been proved. 
The evidence on the point is not only 
clear and convincing but also sufficient 
to establish the lcs9. Kyin Sein, who 
was the agent of Kya Ngan and_ Ma Tha 
Ye, has sworn that all the ' security 
bonds” which belonged to them were in 
his house when it was destroyed hy fire. 
Maung Tha Zan’s evidence affords gene¬ 
ral corroboration of Kyin Sein, for he 
says that after the fire Kyin Sein asked 
him to get copic 1 f the grants and bonds 
lost in the fire fiom the registration 
office concerned; and that he did so. The 
Divisional Judge says that there is no 
evidence that the original of Ex. 2 was 
among the documents which were lost in 
the firo. But the admission of Shwe Lu 
that he executed the original of Ex. 1 
must not he lost sight of, for that was, 
or must be held to he, one of these lost. 
Where then was the'original Ex. 2 which 
is a document by which the admitted 
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original mortgage was converted into a 
sale? Obviously, it must have been with 
the original of Ex. 1. Again, why should 
tbo defendant have withheld this docu¬ 
ment? There seems to me to he no 
reason why she should have done so; she 
would not gain anything thereby. If the 
executant bad written his name himself, 
then it may be urged that the object in 
withholding'it was to prevent the plain¬ 
tiffs from proving that the signature 
could cot be that of Shwe Lu. But the 
document bears his cross-mark. For 
these reasons, I bold that Ex. 2 must be 
admitted in evidence. 


I may hero point out that the ques¬ 
tion whether or not sufficient proof of 
search for or loss of an original docu¬ 
ment, to lay a ground for the admission 
of secondary evidence, has been given is, 
as has been said ly tbeir Lordships of 
the Privy Council in Harripria Deli v. 
Bukmini Debi (I), 

“a point prop:r to be decided by the Judge of 
first instance, and is treated es depending vory 
much on his discretion and his conclusion should 
not bo overruled, except in a clear care of mis¬ 
carriage." 


Even if one disagrees with the Sub¬ 
divisions! Court, I do not think that any 
cjj 80 has been made out for overruling 
the discretion exercised by it. Upon the 
ovidenco I agree with the Subdivisional 
Court that the original of Ex. 2 has been 
satisfactorily proved to have been exe¬ 
cuted by Shwe Lu and it must be fur. 
ther hold that the sale evidenced by fchie 
document is binding on his wife Ma 
Ngwe Paung also, because the plaintiffs 
admit that Shwe Lu had the consent of 
his wife to the simple mortgage and the 
subsequent transaction, as to the nature 
of which the parties are at variance and 
whioh I have held to be a sale. Any oral 
evidence to show that the transaction 
enacted by a registered deed, though it 
purported to bo a 6ale, was really a 
mortgage is barred by the ruling of a 
Full Bench of this Court in Mauuo 
Bonn v. Ma Hlaing (-2). The plaintiffs, 
must therefore fail. The appeal is al- 
Kj?,- J^gmaot and decree of the 

?nifrTSr ° 0Ur ] "? 80t aside aDd Mill 
k i/lT l8S0d Wlfchc09t9 throughout. 
_ N./b.k. _ Suit dismissed. 

ft 1 ’ 19 Cal 489=19 I A 79 (P Q) 

2. U9O5-O0) 8 L B R 100. 1 >' 
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Ormond and Twomet, J-T. 

K. ]'. Mahomed —Appellant. 


Ma 0 -Respondent. 

Second Appeal No. 59 of 1915,.Decide! 
on 7th July 1913. 

(a) Mortgage—Suit — Conflict between 
transferee of preliminary and final decree 
for foreclosure—Prior transferee of prelimi¬ 
nary decree has preferential right to have 
bis name substituted in place of decree- 
holder 

When there ia a coudict botweeu the transfe¬ 
rees of a preliminary and a final decree of fore¬ 
closure on the same land, the transferee of tho 
preliminary decree is entitled to have bis name 
substituted in place of th-> doer- o-holdor in pre¬ 
ference to the subsequent transferee of the final 
decree. After a transfer of the preliminary de¬ 
cree the decree-holder has no interest or property 
in the decree, and tho transferee cannot get more 
than the transferor's rights. [P 28 C 2] 

(b) Transfer of Property Act (1882), S. 
41—Transferee of decree for forclosure is 
not entitled to benefit of S. 41. 

Transfer of a decree for foreclosure is not a 
transfer of land, and a trasfere.' of such decree 
is not entitled to tho h nefit of the provisions of 
S. 41 of the Transfer of Property Act, which ap¬ 
ply only to transfers by ostensible ownors of im¬ 
movable proparty. [P 23 C 1] 

Giles —for Appellant. 

Palit —for Respondent. 

Ormond, J. —Ore Monin Bi obtained 
a preliminary decree for foreclosure 
against her mortgagor, Mining Lun 
Maung. She transferred that decree to 
the respondent. She then obtained a 
finaldecreefor foreclojuro and then trans¬ 
ferred that final decree to the appellant. 
The appellunt and respordent each ap¬ 
plied for execution cf that final decree 
and for their names to bo substituted on 
tho record. The District Judge found 
that the lesponacnt’s transfer was good 
and ordered that his name should he put 
on the record^ The Divisional Court 
upheld that deiis ou and theappellant now 
appeals. Tbo appellant is precluded 
from relying on his 1st ground of appeal 
~viz., that the District Court has no 
jurisdiction to deoide the rival olairaa 
of tho two representatives—because he 
did not appeal from the order of tho 
Divisional Court remanding the case for 
that question to be decided by tho Dis. 
triot Court. The question in this appeal 
is, which of the two parties has the 
better right to be put on the record as 
decree.holder. Both transfers are ad¬ 
mitted : the respondent’s is the earlier 
one in time: and after that transfer, Momin 
Ui had no property or interest iu the de- 
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cree which she could transfer to the ap¬ 
pellant. Mr. Giles for the appellant con¬ 
tends that the respondent, not having 
got her name put on the lecord as de¬ 
cree-holder, allowed Momin 13i to hold 
herself out as owner of t: e decree and 
thereby is estopped from disputing the 
subsequent transfer. But it is not al¬ 
leged that the respondent was cogni¬ 
zant of the transfer being made to the 
appellant, and no duty was cast upon 
the respondent to have her name put on 
the record. The respondent’s title as 
transferee of the decree is, therefore 
good. It is then contended that the ap¬ 
pellant by bis transfer (which was after 
the final decree had been obtained) ac¬ 
quired a title in the land itself: ard 
that under S. 41 of the Transfer of Pro¬ 
perty Act the title in the land being in 
Momin Bi at the time cf the final decree 
and Momin Bi being the ostensible 
owner, she could give a good title to the 
appellant who was a bona file purchaser 
without notice. But from the document 
of transfer, we think, it is clear that all 
;hat was transferred to the appellant 
or intended to I e transferred, was Mo¬ 
min Bi’s interest in the decree, although 
in that document she says she transfers 
and assigns also the possession of the pro¬ 
perty mentioned in the decree. That 
means, wo think, that she transferred 
the right to obtain possession under the 
decree through the Court. We cannot 
construe the document as a conveyance 
of any interest in the immovable pro¬ 
perty itself. S. 41 of the Transfer of 
Property Act, therefore, does not apply, 
and the respondents are entitled to he 
put on the record as decree-holders. We 
think that both Courts rightly decided 
that the respondent was the purchaser 
of the decree. The appeal is dismissed 
with costs. 

Twomey, J. —I concur. 

K.N./R.K. Appeal dismissed 
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Ormond, J. 

Ala Shein —Petitioner. 

v. 

Kim Sein —Opposite Party. 

Criminal Revn. Petn., No. 261 B of 
1915, Decided on 29th November 1915. 
^ (a) Buddhist Law — Chinese — Marriage— 
Forms of—Forms arc not indispensable. 

Though there&re usually six j rcli miii.n y steps 
to a first class marriage in China, these forms 
arc not indispensable and there is nothing to 
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show that any particular ceremony is essential 
for a valid marriage UDder the Chinese law. 

[P 29 C 1) 

(b) Buddhist Law—Chinese — Marriage— 
Long cohabitation — Presumption is that 
there was valid marriage. 

If tie parties cohabit for several years as ma n 
and wife the presumption that there was a valid 
marriage must prevail: 24 I C 307, Foil. 

[P 29 C 1) 

Order. — The petitioner Ma Shein 
applied under S. 488, Criminal P. C., for 
an order for maintenance against her 
husband, the respondent Kim Sein. The 
respondent denied that petitioner was 
his wife, because nc-iM er his parents Lor 
her pareut9 gave him in marriage when 
he was young. The parties eloped when 
they were each 16 years of age and res¬ 
pondent took the petitioner to his 
father’s house where they lived for one 
month as husband and wife. They then 
stayed a day or two iu petitioner's 
p.ients’ house. Respondent then went 
to school at Moulmein for throe years 
ond spent his holidays partly with bis 
father and partly with the petitioner. 
During this period of three years res¬ 
pondent’s step-mother gave petitioner a 
monthly allowance of Rs. 10. When 
respondent left school, the parties lived 
four months in respondent’s uncle’s 
house and then for about a year in peti¬ 
tioner’s parents’ house. About three 
years ago the parties got a divorcs from 
the headman, but were reconciled that 
night and continued to live together a9 
man and wife. About five months be¬ 
fore her application, the petitioner be¬ 
came pregnant by the respondent. The 
respondent has no.v taken another w ife. 
The parties are apparently well-to-do. 
The respondent’s father is Chinese and 
his mother a Talaing. 

The Magistrate dismissed the peti¬ 
tioner's application because there was 
no marriage ceremony as in required by 
Chinese Buddhist Law and he held that 
there was no valid marriage. From the 
evidence, I think, it is clear that accor¬ 
ding to Burmese Buddhist Law there 
was a valid marriage, which has been 
sanctioned by the parents of both the 
partiee. It may be open to question 
whether a foreigner who contracts a 
marriage iu a British dominion, which 
is valid according to the U\v adminis- 
tere 1 in that place, is entitled to repu¬ 
diate the marriage on the ground that 
certain formalities were not observed 
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■which are requisite for a valid marriags 
according to his personal law as adminis¬ 
tered in tho foreign country. But it is 
unnecessary to go into that question, 
because in Parker’s Essay on Compara¬ 
tive Chinsse Family Law which has been 
accepted as an authority in Ma Thein 
■Shin \\ All Skein (l), it it stated that 
though there are usually six preliminary 
'steps to a 1st class marriage in China, 
those forms are not indispensable. 
Assuming therefore that Chinese Bud¬ 
dhist Law is applicable to the case, there 
is nothing to show that any particular 
ceremony is essential for a valid mar- 
iriage under that law. And the parties 
[having cohabited for several years a3 
[man and wife, the presumption that 
[there was a valid marriage must prevail. 
'I set aside the order of the Magistrate 
and direct that the petitioner's applica¬ 
tion be proceeded with and the amount 
of maintenance to be awarded to her 
determined. 

K.N./r.K. _ Order set aside. 

1. AIR 1914 L B 144=24 I 0 8G7. 
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Maung Kin. J. 

Maung Po Dank —Defendant—Appel¬ 
lant. 


v. 

Maung Ba Gyaio —Plaintiff—Respon¬ 
dent. 

Special Second Appeal No. 201 of 
1915, Decided on 7th February 1616. 

Contract Act (1872), S. 11—Contract by 
minor—Validity. 

A minor cannot make any valid contract: 30 
Cal. 539 (PC), Foil. 

Shaw —for Appellant. 

Sin Hla Aung —for Respondent. 


Judgment— The plaintiff-responde 
sued defendant-appellant for the rec 
very of possession of a piece of land a 
msane profits for three years precedi 
the institution of the suit. The groan 
for the olaim are inter alia : 1. That 
was a minor when the sale took plac 
2. That the defendant had praotis 
fraud on him; 3. That there was 
sale within the meaning of the la 

It is not necessary to deal with t 
second point, for it was given up bv t 
jaarned Advooate for the plaintiff at t 
hearing before me. The question whetb 
the plaintiff was a minor was thrash 
out before me and it was clearly 6 
monstrated by Mr. Sin Hla Aung 


the plaintiff was a minor at the time of 
the transaction. On ths defendant’s 
own showing the plaintiff was born in 
Wazo or Wagcung 1251. Tho transaction 
took place in Kason 12G0. 80 that 

he was less than 18 by two or three 
months at tho time of the transaction. 
Admittedly there was no “sale” within 
tho meaning of S. 51, T. P. Act, which is 
applicable to the case. Thus, if wo elimi¬ 
nate the transaction in question, there 
may be left the original agreement to 
sell. That would be void on account of 
tho minority of the seller, as a minor 
cannot make any valid contract; 909 
Mohori Bibee v. Dharmodas Ghose (l). 
The plaintiff must, therefore, succeed. 
The appeal is dismissed with costs. 

K.N./r.K. _ Appeal dismissed . 

1. (1903) 30 Cal 539=80 I A 114 (PC). 
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FOX, C. J. AND PaRLETT, .T. 
Maneckjee Palonjee —Plaintiff — Ap¬ 
pellant. 

v. 

Nederlandsche Handel and another 
—Defendont—Respondents. 

First Appeal No. 151 of 1914, Decided 
on 10th January 1916. 

Banker and Customer—Bank—Denial by 
Bank of payment of money to it by its consti- 
tuents-Onus is not on him to prove pay- 
ment-Money shown to be made over to 
cashier Burden is discharged. 

When a Bank denies the alloged payment of 
money to it by any of its constituents, the onus 
is on the latter to prove payment and the burdon 
is discharged wheu it is shown that tho monoy 
was made over to the cashier or to some emp¬ 
loyee of the Bank authorized to receive moneys 
on its behalf. It is not necessary for such con- 
stituentcithsr to aHege 0 r prove fraud on tho 
part of any of the Lank officials. [P 30 C 1 ] 

N. Cowasjee—lor Appellant. 
Leaoli—ior Respondents. 

. . J- - Practically the only 

question in this case is whether the plain 

r? S cn \ hQ 20th Ma V 1913, 
Rs. 15,000 had been handed over on his 

behalf to an employee of the Bank 

authonsod to receive money from its 

clients for credit to their accounts. The 

learned Judge says in his judgment that 

the onus was on the plaintiff to prove 

?n anf r 1 ? that the ln0Q °V was paid 
in, and also to prove the fraud he alleges. 

The first proposition is correct, but in 

stating that it lay on tho plaint'fT to 

t P hT.V hat 1 ft T fra J ud had k 0au committed 

£ law it wa §e ’ i n “ y 0piDion ' erro <* 
in law. it was not inoumbent on the 


x 
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plaintiff to allege acy fraud and he in 
fact did not do so in the plaint. Soon 
after bis cheque for Rs. 45,000 was re¬ 
fused payment, it was no doubt clear to 
him as well as to the Bank's higher 
loflicials that a fraud had been committed 
and the attitude taken by him was that 
the fraul must have been committed by 
one or more of the Bank's employees, 
but the onus of proving who committed 
•lit and how it was done certainly did not 
lie on him. If he could prove that the 
money had been made over to a cashier of 
the Bank in the Bank premises as an 
amount to he placed to his credit in the 
Bank’s books, he was entitled to succeed 
in the suit. It is not materia! whether the 
amount passed through the Bank’s books 
or not. The cashiers of this Bank as well 
as of probably all other Banks were its 
employees hold out by it to receive mone\ s 
from their clients, and the Bank was 
liable for all moneys paid to one of them 
in the Bank’s premises for credit to a 
client’s account even if no other oflicial 
in the Bank saw or heard of the money. 
The plaintiff's case was that the 
Rs. 15,000 was made over by his son 
Mutabhoy to one of the Bank’s cashiers 
•lugganath P. Pandiya on the aftorncon 
of the 20bh May 1913. Jugganath denied 
that anv sum had besn made over to 
him by Mutabhoy on that day. The 
question is fixed down to whether credit 
is to bo given to Mutabhoy’s statement 
in support of bis father’s case as opposed 
to Jugganath’s denial of them. [After 
discussing the evidence in the Ci6e, His 
Lordship concluded as follows:— J 

I would allow the appeal, reverse the 
decree of the Original Court, and give 
the plaintiff a decree for Rs. 15,210-8-3 
plus Rs. 500 as damages, and interest on 
Rs. 15,000 at 0 per cent, per annum 
from the 20th May 1913 and his costs in 
the Original Court and in this Court, the 
costs in the Original Court to bo as 
settled by that Court, and the cost3 on 
the appeal to be claculated as usual, but 
an extra fee of 7 gold mohurs to be al- 
lowel p. 9 Advocate’s fee for every day 
after the first on which the appeal was 
heard. 

Parlett, J.—I concur. 

k.n./h.k. Appeal allowed , 
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Maung Kaw La —Plaintiff—Appellant. 

v. 

Maung Ke —Defendant—Respondent. 

Second Appeal No. 140 of 1915, De¬ 
cided on 24th January 1916. 

(a) Riparian Rights—Nature of—Right of 
riparian owner to use of water flowing 
past hi6 land is natural right—It must be in 
respect of natural stream—It is not necessary 
that water should empty itself in lake or 
river. 

The right wh?ch a riparian owner bas to the 
use of water flowing past his land is a natural 
right and it must he in respect of a natural 
stream and not an artificial waterwav. 

[P 81 0 1] 

It is not necessary, for the exercise of this 
ripht, that the water should empty itself in a 
like or river. So long as water runs in a de¬ 
fined channel, which i3 not artificial, and from a 
known source and it go:s past a man’s land, 
that man has the right to tr*afc it as a stream 
from its source as far as too lower end of his 
land: 28 Bom 105 lief to. [P 31 C 2] 

(b) Riparian Rights — Right to — Person 
owning land'not on bank of river or stream 
cannot have riparian rights. 

A parson who owns laud which is net on the 
bank of a river or stream cannot havo tho rights 
of a riparian owner, and oven an owner occupying 
land on tho bank of a stream cannot use tho 
water from tho stream for tho purpose of a pieco 
of land which is net on the bank: 7 Bom 209: 
Me Cartncy v. Londonderry and Lough Swilly 
Bly. Co. t (1901) .1 C 301; Aiyavu Mooppan v. 
Sawminatha Kavundan , 28 Mad 23G, lief to. 

[P 82 C 1] 

(c) Riparian Rights — Infringement of 
rights—Proof of damage is not necessary. 

It is not necessary for a riparian owner scokiug 
to restraiu auothe: riparian owner from divert¬ 
ing tho water of a stream beyond his riparian 
tenement to prove that ho has suffered any 
damage. Nor is it a defence to such an action 
that tho plaintiff’s land is amply irrigitol in¬ 
dependently of the stream: 21 Cal 865 ( P C), 
Foil. (P 32 C 2j 

(d) Civil P. C. ( 1908), S. 11 —There can be 
no res judienta in Burma by reason of orders 
of Revenue Officers. 

As there are no Revenue Courts in Burma, 
thoro is no question of res judicata by reason of 
the orders of Rovoquo Officers. [P 32 C 2] 

Ginwalla —for Appellant. 

Ba Dun —for Respondent. 

Judgment.—Thi3 is a suit for the re¬ 
moval of a bund across what tho parties 
and the witnesses call a Yo. The plain¬ 
tiff owns a piece of land past which tho 
Yo in question runs and with tho water 
of tho Yo he irrigates his land. The de¬ 
fendant put up a bund across the Yo a 
little distance above the plaintiff’s land 
thus completely preventing tho flow of 
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the water of the Yo to it. The defen¬ 
dant by his written statement replies 
that the water of the Yo does not flow 
into the plaintiff's land which, being low 
lying, is amply supplied with water in¬ 
dependently of the Yo; that the land 
formerly belong9l to Maung Kya, from 
whom the plaintiff had brought it and 
that about 14 years ago, as the defen¬ 
dant's land was high and the land in suit 
was amply supplied with water in¬ 
dependently of the Yo, Maung Kya 
allowed the defendant to put up the bund 
in question. There had been some re¬ 
venue proceedings before the Revenue 
Officers and the result had bsen adverse 
to tbe plaintiff. The Township Judge 
held the suit res judicata by reason of 
tbe revenue proceedings and dismissed 
the snifc without going further into the 
merits. 


The Additional Judge of the District 
Court on appeal held that the suit was 
not res judicata; and that the plaintiff, 
as a riparian owner, was entitled to have 
the bund removed, as it had entirely 
stopped the flow of the water into plain¬ 
tiff's land; and give a decree as prayed 
for. In this appeal it is necessary to 
determine only the following points. 

1. Is the Yo in question a natural stream? 

2. Is the defendant a riparian owner? 

3. Irrespective of the answers to the 
above questions, has the defendant ac¬ 
quired any right in respect of the bund 
by custom, prescription or grant? 4. Doe 3 
the fact that the plaintiff’s land is amply 
irrigated independently of the Yo con¬ 
stitute any defence for the action of the 
defendant? Now, the plaintiff’s claim 
as a riparian owner is a natural right and 
it must be in respect of a natural stream 
and not an artificial waterway. There is 
no evidence that the Yo was made by 
anybody The evidenoe regarding the 
nBture of it is that the water whioh runs 

mi 7° i° m09 dowD in tha ^om 

Yo S S°"i . that Sown tbe 

pa3 . fc . fcbe Pontiff's land, and that 

had m an » h i 8 P re ^ 0O9 ssors-in-title 
had made use of the water from the Yo 

which ° f irrigafcin 8 land 

It \ a pr ? bably m March, April and May 

*£* the 10 is * i 

In the °ase of Secretary of 


State v. Bahvant Ganesh (l) a stream is 
defined in these words: — 

“A stream of water is wafer whrh runs in a 
defined course, Taylor v. St. Helens Corpora¬ 
tion (2), nor is a perenuial Mow a necessary 
condition to the legal conception of a stream 
provided the source, though irregular, bo one of 
constant recurrence and not merely fortuitous or 
temporary. 11 

And the nala in question in that case 
is described as follows:— 

“For about one half the year the uala was a 
running stream, deriving its flow of water from 
sources which though not perennial were con¬ 
stant in their recurrence." 

Again we find in the Indian Ease¬ 
ments Act; a definition which might be 
referred to a3 embodying the principles 
of law involved, though the Act dees not 
apply. The definition runs: 

"A natural stream, whether permanent or 
intermittent., tidal or tideless, on the surface of 
land or underground, which flows by the opera¬ 
tion of nature only and in a natural and kuown 
course/' 


* * J O ---WWW M ^MUivivuO IIU UUU 1U 

in the present case, there can be no 
doubt that it is a natural stream. Mr. 
Ginwala for the appellant argues that a 
natural stream must have it3 source and 
empty itself into a river cr a lake and 
that as there is no evidence where the 
Yo in suit goes to, it oannet ho held to 
be a natural stream. In my judgment 
the argument cannot be conceded to. So 
long as water runs in a defined channel, 
which is not artificial, and from a known 
source and it goer past a man’s land, that 
man has the right to treat it as a stream 
from its souroe as far as the lower 

0n i°! L hif ! land * 1 ain UQab,a to agree 
with the learned counsel’s argument that 

the water must bo proved to empty it¬ 
self into a lake or a river. There must 
be many streams which taking their rise 
in the hills run for a few miles and then 
lose themselves in a marsh or sandy 
ground or the like. The river Tarim 
which is stated m the school geographies 
as the shortest river in Asia takes its 
nse in a ake m the Tibetan Plateau and 
loses itselE in the Gobi Desert. For these 
reasons I hold that the Yo in question is 

u !u Ura L fltream ’ Tbe Qe *b Point is 
whether the parties are riparian owners. 

The learned Additional Judge of eh 

D “™‘ ?°«l in the oourae°of his 
lodgment that the parties ar6 rip , ri „ 

proprietors and as snoh are 1112 
entitled to nse and consume fch« Z 

i. (1904) 28 BoilosT--- wateiof 
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the stream for drinking,etc., and he also 
describes thorn as parties owning lands 
adjoining a stream. That it is partially 
wrong will appear presently. 

The question has been dealt with in 
the case of First Assistant Collector of 
Nasik v.Shaniji Dasrath Patil (3), whore 
it was laid down that the right to the 
enjoyment of the water of a river belongs 
to the occupants of the hank, whatever 
the nature of their tenancy. And in Me 
Cartncy v. Londonderry and Lough 
Swiliy Rail . Co., (4); which has been 
followed in Aiyavu Mooppan v. Suwmi - 
natha Kuvundun (5), it was laid down 
by the House of Lord3 that the owner of 
a tenement adjoining a natural stream 
has no right to divert the water to a 
place outside the tenement and there 
consume it for purposes unconnected 
with the tenement. The inference from 
this ruling is that a person who owns 
land which is not on the bank of a river 
or stream cannot possibly have the rights 
of a riparian owner, for even a ripariau 
owner properly so called, because he oc¬ 
cupies lani on the bank of a stream, can¬ 
not use the water from the stream for 
the purposes of a piece of laud which is 
not on the bank. Turning to the facts 
of this case, we find on reference to the 
map that the Yo luns from the north¬ 
east direction past the plaintiff’s land on 
the north-west boundary of it, taking a 
south-westerly course. Just a little 
above plaintiff’s land there is across 
the Yo a bund marked B in red. From 
a point a little above the bund we see a 
canal running through a piece ot 

vacant laud on the north-east of the 
plaintiff's land and then entering the de¬ 
fendant’s land, which adjoins the plain¬ 
tiff's on the southeast of it. 

The caual is marked C in red. It is 
admitted that by means of this canal the 
defendant diverts the water of the stream 
to his land, which wo find is not on the 
6tream at all. It i3 therefore, clear that 
the defendant is not a riparian owner, 
ani has no natural right to the water in 
the stream. And it is equally clear that 
th3 plaintiff is a riparian owner, a3 his 
laud is on the left hank of the stream. 
Regarding the third point, I am unable 
to hold that the defendant has proved 
any grant from the plaintiff's predecessor- 

. (1883) 7 Bain 200. 

4. (1904) A C 301=91 L T 105=53 \V R 3S5. 

0. (1905) 29 Mad 2°?. 


in-title as alleged by him. Further, it 
cannot be held that he has acquired any 
prescriptive right over the water as on 
his own showing he made the bund and 
the canal only 11 years ago. AnJ it is 
doubtful if it was so loDg ago as that. 
Moreover there is no question of custom. 
The fourth question is whether the fact 
that the plaintiff 's land is amply irrigated 
independently of the stream constitutes 
a defence to the plaintiff’s suit. There 
is no reliable evidence to prove the fact. 
Even if there is, it is no defence at all. 
In the Privy Council case of Debi Pershad 
Singh v. Joynath Singh (6) it was held 
that in order to support an action by one 
riparian owner to restrain another from 
diverting the water beyond his riparian 
tenement-, it is not necessary that the 
plaintiff should prove that he has suffered 
any damage. That being the case, the 
alleged fact, even if proved, does not 
constitute a defence. For the reasons 
above stated the plaintiff must succeed. 
I may in passing say tha k -, assuming that 
the defendant i9 a riparian owner, I agree 
with the learned Additional Judge of the 
District Court in holding that the de¬ 
fendant as such had no right in stopping 
1 119 flow of water to plaintiff ’s land by 
erecting the bund. I have not dealt with 
the question of res judicata, as it has not 
been raised by the appellant. In thi6 
country there are no Revenue Courts and 
there can be no case of res judicata by 
reason of the order of the Revenue 
Officers. The only question that can 
arise is whether the Courts are debarred 
by any provisions of any fiscal enactment 
from giving the relief asked for in any 
particular case. In the present case the 
question of th3 jurisdiction of the Court 
cannot possibly arise. The appeal is 
dismissed with costs. 

K. N./r.K. _ App eal dismissed. 

6. 11897) 24 Cal 865=24 i A 60 (P C.) 
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Fox, C. J. AND Twomey, J. 

Maung Aung Tun —Accused— Appli¬ 
cant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 161 of 1916, Deci¬ 
ded on 4th April 1916, from order of 
Addl. Sess. Judge, Arakan, D/- 31st Janu¬ 
ary 1916. 

Penal Code (1860), Ss. 302, and 304—Ac¬ 
cused stabbing with intention of causing in- 
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P. L. M. Fium v. Stacey 
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jury likely to cause death—Death resulting — 
Accused held guilty under S. 304. 

Where tho accused stabbef a parson 'vith the 
intention of causing such injury as was likely to 
cause death and death supervened: 

Held: that he should be convicted under 
S. SOI, and not under S. 302, I. P. C.: 3 L B R 
122, Ref. (P 33 C 1] 

Judgment. — The chief evidence 
against the accused is bis confession to 
the Magistrate, which was undoubtedly 
•voluntary. It is corroborated by the 
identification of the dah as the one the 
deceased had, and the one subsequently 
taken from the accused. 

Except the accused’s bare statement 
there is nothing to show that the de¬ 
ceased attacked the accusod. It is most 
unlikely that he did so. The Civil Sur¬ 
geon's evidence doss not admit of a find¬ 
ing that at the time the accused killed 
the deceased he was, by reason of un¬ 
soundness of mind, incipahle of knowing 
the nature of his act or that he wa9 doing 
what was wrong or contrary to law. 
The accus9d appears to be a most vio¬ 
lent man, who cannot or does not exercise 
control over his impulses to violence and 
crime. The Additional Sessions Judge 
however has found that the accused 
caused the death of the deceased by stab¬ 
bing him with the intention of causing 
Buch injury as was lik.ly to cause death. 
On that finding the most that the ac¬ 
cused could be convicted of was culpable 
homicide not amounting to murder, and 
the conviction of murder was wrong: see 
Shwe Ein v. King.Emperor (l). The 
conviction and sentence for murder are 
eet aside. The accused is convicted of 
colapable homicido not amounting to 
murder, and for such offence he is °sen- 
tenced, under the first part of S. 304, 
I. P. C., to transportion for life. 

—K-N-/R-K-_ Appeal allowed. 

1. (1905-OG) 3 L B R 122. 
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FOX, 0. J. AND PARLETT, J. 

P. L. M. Firm —Applicant. 

P*rHe? M ' Sl<1Gey and °^ ers —Opposite 

A o ? vil .o R ? f0 T^ 0nc0 No ’ 11 of 191 5, Deoi- 
Daoernher 1915 

tor admi'tr ’ C A 90 ?>* °- 21, R. 46 ( a )-Deb- 

The procedure be followed when a debtor 
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who admits he owes money to a judgment-debtor, 
does net pay it into Court, is indicat'd in R. 40 
(a) added to the Code by the Chief Court of Lo- 
v/.'t Burma. All that can be done is to warn 
him that if be fails to pay the amount due by 
him into Court, he may bs subjseted to a suit. 

IP 33 C 21 

(b) Practice—Judgment—Question referred 
to in case—Decision. 

A question referred to need not be answered if 
it does not arise in the case. [P 31 C 1 ] 

Khastgir —for Applicant. 

Villa —for Respondent. 

Judgment.—The plaiutiff obtained a 
decree against the respondent aod her 
surviving brother and sister as heirs and 
legal representatives of another brother 
Norm in Stacey, who had died intestate. 
None of the defendants had taken out 
Letters of Administration to his estate. 
In view of Ss. 179 and 190, Succession 
Act, it is a matter for surprise that such 
a decree was made. Subsequently the 
respondent obtained Letters of Adminis. 
tration to her brother Norman’s estate, 
and was paid the amount standing to his 
credit in the Rangoon Municipal Com¬ 
mittee’s Provident Fund for its em¬ 
ployees. The plaintiff applied for execu¬ 
tion of the decree against tho respondent, 
and asked for a prohibitory order order¬ 
ing her to withhold and pay into Court 
Rs. 578 received by her from the Com¬ 
mittee. An order was issued to her in 
which sbeis described not as administra¬ 
trix of the estate but as legal heir and 
representative of Norman Stacey.” It 
prohibited all the defendants from re¬ 
ceiving from her Rs. 578-8-0 out of 
Rs. 3,432 drawn by her from the Muni, 
cipality, and restrained her from making 
payment of the amount to any porson 
whomsoeveror otherwise than into Court. 
She did not pay the aoiount into Court. 
The plaintiff then applied for an order to 
her to show cause why the money should 
not be paid into Court towards his de- 
cree. This application presumably meant 
that if she failed to show sufficient 
cause the Conrt should order her to pay 
the amount in. Such an order cannot 
be made under O. 21, R. 46. The proce¬ 
dure to be followed when a debtor, who 

rWn a 6 ° We9 m ° ney t0 a i Q dgment. 

debtor does not pay it into Court, is in. 

ln , R * 46 W a <Wed to the Code by 

war °v Urt * , A!1 bs done is tc 

warn him that if he fails to pay the 

amount due by him into Court he maybe 
Bubjsoted to a suit. 5 
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A fortiori the respondent, who does 
net admit any debt and disputes her lia¬ 
bility as administratrix or otherwise to 
devote any part of the sum received by 
her from the Provident Fund to paying 
Norman Stacey' debts, could not be or¬ 
dered to pay any part cf the amount into 
Court to satisfy the plaintiff's decree. 
The question referred may and probably 
will arise in a suit between the parties: 
consequently we refuse to answer a re¬ 
ference made iu a proceeding which will 
not be final. Two gold mohuis are al¬ 
lowed as Advocate's fee for appearance 
on the reference. Under R. 4 of O. 40 
the costs consequent on the reference 
will be costs iu the case. 

K.N./r.K. Ordtr Accordingly. 
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Robinson, J. 

Pazundaung Bazar Co. Ltd —Plain¬ 
tiffs—Applicants. 

v. 

T. Gioan Chwan —Defendant—Respon¬ 
dent. 

Civil Revu. Petn. No. 141 of 1915, 
Decided on 17th December 1915. 

Trnntfer of Property Act (18S2), S*. 

106 end 107 — Registrable lease not registe¬ 
red—Suit for specific performance by regis¬ 
tration is maintainable—Contract to Con¬ 
trary-Presumption under S. 106 does not 
arise—Specific Performance—Suit for. 

If a lease required fo La registered under S. 

107 cf the T. P. Act is n< t so registered within 

proper time a suit specific performance by regis¬ 
tration is maintainable ag.inst the defaulting 
psrty. [P35C1J 

The presumptiou under S. 1C6 of the T, P. 
Act does not arise if there is a contract to the 
contrary: 2 C L J 343; and 21 Mad 291, P.ef to. 

IP 34 C 21 

Coicasji —for Applicant. 

Higinbotham —for Respondent. 

Judgment. —Plaintiffs admitedly lea¬ 
sed a cortain building to defendant for 
one year from 16th October 1911 with 
an option to renew for a further term of 
one year. It is aiso admitted that later 
on the parties entered into a contract to 
lease these premises for a term of three 
years from 15th August 1913, and that 
on the loth August 1913 a lease in accor¬ 
dance with this agreemont was drawn up 
and executed by both parties. The rent 
throughout was fixed at Rs. 125 per 
mensem. 

The document was after execution 
returned by defendant to plaintiffs but 
they did not register it. Defendant paid 

the rent. 


On 1st December 1914, plaintiffs wrote 
to defendant alleging that he had bro¬ 
ken the terms of the document cf lease- 
and had thereby put an end to the lease. 
They requested him to quit within a 
week's time. In his written statement, 
defendant alleges tnat they realized that 
they had no grounds for their allegation, 
waived their notice, and requested him 
to pay tire rent due up to the end of 
January 1915, which he did. The alle¬ 
gations were admitted. On 11th Febru¬ 
ary 1915 plaintiffs served defendant with, 
a notice to quit by the end of that month. 
They 6aid they had discovered that the 
document of lease was not registered and 
must be regarded as of no effect. Defen¬ 
dant did not vacate the premises and 
plaintiffs eow sue for rent for the month 
of February and for damages for use 
and occupation at Rs. 200 a month up to 
8th Juno 1915. 

It is urged that S. 107 of the T. P. Act 
renders a regisfered document compul¬ 
sory to cicate a lease for a term of three 
eeais, and that there being no registered 
lyase, the presumption created by S. 106‘ 
of that Act arises and that defendant 
must, therefore, he deemed to be a 
monthly teuant. If that is so, the not¬ 
ice to quit is adequate. 

It is, I consider, proved and it is admit¬ 
ted that the parties came to an agree¬ 
ment that a lease for three years certain 
should bo given and accepted at a mon¬ 
thly rental of Rs. 125. This was carried- 
out in so far that defendant was left in 
possession, and plaintiffs received and 
accepted the agreed rout. Plaintiffs- 
should have registered the document but 
did not, and they now seek to take 
advantage cf their w rongful neglect to 
do so. It is true that defendant could 
have called upon them to do so and he 
can now bring a suit for specific perfor¬ 
mance. It is said that the grant of this 
relief is purely discretionary and that 
defendant has so dela\ed that it would 
never bo granted, but I am not prepared 
to agree with this suggestion. 

As to S. 106 do presumption arises if 
there is a contract to the contrary and 
there is one here : Bibi Jatvahir Kumar p 
v. Chatter put bingh (l). 

The 6ame authority disposes of the 
argument that the provisions of S. 107 
of the Act would be rendered nugatory it 
this view be n ot taken.____ 

1. (19C5) 2 C L J 343. 
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The position then is that defendant 
continued in possession in the expectation 
that the lease executed by the parties 
would be duly registered, and that he 
had, and still has, a right to compel 
plaintiffs to execute and register a lease 
as required by S. 107, As between plain¬ 
tiffs and defendant their position is that 
of landlord and tenant under the term9 
and conditions of the original agreement, 
and as if the lease had been duly regis¬ 
tered. To bold otherwise would b9 to 
permit plaintiffs to take advantage of 
their own fraud or wrongful neglect to 
force defendant to pay a higher rent. 

This is the view taken in the case 
cited above. Reference may also be made 
to Ittappan v. Parangodan Nayar (2). 

The petition is dismissed with costs. 
Advocate’s fees five gold roohurs. 

K.N./r K. Petition dismissed . 

~ l 2. (189S) 21 Mad 291. 
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Fox, C. J. 

Shtoe Bon— Plaintiff—Appellant. 

v. 

Mi 0 Tlia Nyo —Defendant—Respon¬ 
dent. 

Special Second Appeal No. 363 cf 1914, 
Decided on 16fch November 1915. 

'Cm! P. C. (1908), O. 2, R. 2 and O. 20, R. 12 
—Suit for possession—Inclusion of claim for 
mesne profits subsequent to date of suit is 
not necessary. 

Though one may possibly be bound to include 

in a suit for possession of immovable propsrty 
mesne profits up «o tbo date of suit thorn is noth¬ 
ing which obliges one to inoluda a claim for 
mesne profits which might accrne after the date 
of suit; 8 L D R 66 and 8 I C 445 Ref. to. 

o ir D . . IP 85 C 2] 

o. M. Bose— for Appellant. 

/. B. Lambert— lot Respondent. 

Judgment.— On 13th February 1911 

which corresponds with the 15th Wax’ 

ingTabodwe 1979, Burmese Era the 

fendanf ,D l 6tit - Ute u & 8uifc against the da ‘ 
fendant who is her brother-in-law for 

possession, as heir of her deceased bus 

band, of a half share of certain lands 

t \ D e \“ 6 P J OP0rfciea Merited by 

Sb ° 

ssr £ 3 ^f ju ,v 912 '. oatre 

Wofit 8a f D t a h ^ ,def ^ d ^fc te f d or a me8ne 
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years is barred under 0. 2, R. 2, Civil 
P. C., because it was not'included in the 
plaintiff’s first suit. That suit was virtu¬ 
ally a suit for a share of inherited pro¬ 
perty aod portion. Even if it could be 
regarded as merely a suit for recovery of 
immovable property from a person who 
wrongfully was in possession of it the 
plaintiff’s present suit would not be bar¬ 
red by the rule above quoted because her 
claim is in respeot of years subsequent 
to that in which the plaintiff’s first suit 
was brought. She might possibly have 
included a claim for mesne profits in her 
first suit and under R. 19, 0. 20 the 
Court might in its decree have made 
provision for mesne profits accruing af¬ 
ter the institution of the suit but al¬ 
though she may have been bound accord, 
ing to the ruling in Ala Nyein v. Ma 
Eon (l) to include in her first suit e 
claim to mesne profits up to the date 
on which that suit was instituted, there 
is no rule which ohliged her to include a 
claim for any mesne profits which might 
accrue after that date. According to 
Dubash Kader v. Fakeer Meera (2) she 
was not bound in any case to include a 
claim for mesne profits in her first suit. 
The learned Judge who decided that case 
considered that the present Code had 
altered the law as declared in Ma 
Nyein v.Ma Kon (l). Without expres¬ 
sing any definite opinion on the question 
I think his view is open to doubt. The 
Bench ruling, however, does not apply 
to the present case, the claim in it being 
for mesne profits which acorued after 
the institution of the first suit. 

Another objection taken to the plain. 
t:fl s claim is that her agent accepted a. 
sum of mouey from the defendant in full 
satisfaction of all her claims in respect 
of the rents and profits of the properties 
received by the defendant. This ques¬ 
tion depends upon verbal evidence which 
is, not altogether clear: moreover there 
is nothing to show that fhe plaintiff’s 
agent was authorized to accept less than 
what was actually due. I a «rae WK 

pkim 1 iff? ti l J - U ' 1Se ‘ n thinkin e°tbat the 

plaintiff a claim was nob barred on tki a 
££*■ Ihs 

K,N,/R ' g ’ A PVeal dismissed. 
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A. I. R. 1916 Lower Burma 36 (1) 

Ormond and Twcmey, JJ. 

Mahomed [lady —Petitioner. 

v. 

AI. Joakhn and another —Respondents. 

Civil Reference No. 5 of 1915, Decided 
on 9th August 1915, made by Sm. C. C. 
Judge, Rangoon. 

Decree—Execution—Application for sub* 
stitution of name—Question of validity of de¬ 
cree does not arise, 

Whore an application was made for the sub¬ 
stitution of th** petitioner's name in place of the 
deer o holdor with a view to the execution of tho 
decree: 

Held: that tho question of the validity of the 
decree did not arise in such a j roeceding. 

[P 36 C 2] 

Order of Reference 

Application is made by the petitioner 
for tho substitution of bis name cn tho 
record in place of the -decree-holders 
with a view to execution of the decree 
in this suit. The decree is for rent due 
and for compensation for use and oc¬ 
cupation, and stands exactly on the same 
footing as the decree passed in Civil Re¬ 
gular No. 5631 of 1914 of this Court. 

Tho decree, so far as it related to com¬ 
pensation for uso and occupation, was 
set aside by the Chief Court in Civil Re¬ 
vision No. 153 of 1914 upon tho legal 
ground that tho receivers, who were the 
plaintiffs in that suit and are the decree- 
holdors in this, had no powers under 
their order of appointment except to re- 
ceivo. The older of appointment is the 
same, and if this legal objection is good 
in that suit, it must equally hold good 
in this, and the decree in this suit must 
for tho same reason and to the same 
extent be legally bad. In these cir¬ 
cumstances, and if there is to be uni¬ 
formity of deois ; ons, it appears to mo it 
would he wrong for this Court to execute 
such a decree or even to sanction a step- 
in-aid of the execution of it without first 
referring the matter to the Chief Court 
for such orders as may be considered de¬ 
sirable. There are other suits I believe 
which stand on exactly the same footing; 
but I have not the references before me. 
I accordingly refer this application to 
the Chief Court under S. 113, Civil P. C. 
and O. 46, R. 1, for orders as to whether 
it should be proceeded with and whe¬ 
ther execution of the decree in it3 pre¬ 
sent form should thereafter issue if and 
when ap elie \ fjr. 

Judgment. — ETajee Moharaed Hady 
applied to he substituted for the receiver 
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who had obtained a decree. There seems 
to be no question that if the decree was 
good, the petitioner would be entitled to 
be substituted as decree-holder. The 
learned Judge of the Samll Cause Court 
is apparently ^>f opinion that tho decreei 
is bad and should not therefore be trans- 
ferred. The application was one in 
execution and the question of validity of 
the decree does not arise. The answer 
to the reference is in the affirmative.. 

K.N /a K. Reference answered in the 

affirmative. 

A. I. R. 1916 Lower Burma 36 (2) 

Maung Kin, J. 

N. A. P. K. Chetty Firm —Defendant 
—Appellants. 

v. 

Ma On Shwe —Plaintiff—Respondent. 

Second Appeal No. 229 of 1915, Deci¬ 
ded on 1st March 1916. 

Registration Act (1908), Ss. 32 and 35— 
Registration—Presentation of document by 
minor claiming under it—Instrument is not 
void. 

A presentation of an instrument for registra¬ 
tion by a minor wbo claims under the instru¬ 
ment, is not invalid presentation and the in¬ 
strument is uot void though registered: 6 All 
599 Itcf. (P 37 0 2] 

N . S. Aiya ;—for Appellant. 

Jordan —for Respondent. 

Judgment. — In Civil Execution No. 
35 of 1914 of the District Court defen¬ 
dant attached a house and compound in 
the belief it belonged to his judgment- 
debtor, U. Cheik. Plaintiff in this case 
asserts that they belong to her in virtue of 
a deed of gift of April 1907 and register¬ 
ed in her favour by U. Cheik. Defendant 
pleads that the gift is benami. The con¬ 
current finding of the lower Courts are 
(1) that the gift was made with duo 
formalities and (2) that it was not be- 
narni. This appeal is made by the de¬ 
fendant on several grounds. The first 
ground has been waived. The 5th and 
6 th grounds are of facts. Of the remain¬ 
ing three grounds, ground numbering 4 
may be considered first. It is in support 
of tho proposition that a gift in favour 
of a minor is not valid. No authorities 
havebeen cited for it and I know of none. 
This ground is obviously not tenable. 
The next is that the gift is invalid be¬ 
cause it was not drawn up as required 
by law. Tho contention is that the deed 
was not duly attested by two witnesses, 
there being only one. On reference to 



1916 J. F. Coolho v. N. 

the copy of the deed, •which has 
been properly admitted, I find that 
under the title “witness or witnesses” 
appear two names obo above the other 
and the one below has opposite to it 
the wordy, “the scribe.” Upon 
this it has been argued that there was 
only one witness and that the second 
name was of the writer and appears as 
such. 

I do not think the argument is sound. 
Both the names are, in my opinion, 
names of witnesses; the second witness 
was described as the soribe, only be¬ 
cause he happened to have written 
the document. This ground mu9t 
aUo fall to the ground. The only other 
ground is that there was no transfer of 
ownership to the plaintiff. The point 
has been raised for the first time in this 
Court and I do not think the appellant 
should be allowed to raise it at this stage 
of the proceedings. There is every rea¬ 
son to believe thafU Chiek parted with 
the possession of tho house to the plain¬ 
tiff, if not at the time of the execution 
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gistration of tho bcrnd; it was held tha£ 
tho bond could not affect the minor 6 
rights or interests in the property com¬ 
prised in it. 

Here in this case the deed was execu¬ 
ted by an adnlt in favour of tho minor. 
Under S. 32, presentation for registra¬ 
tion can be made by some person exe¬ 
cuting or claiming under the instrument 
presented and under S. 35, tho Register¬ 
ing Officer shall refuse to register the 
instrument if, inter alia, the person by 
whom the document purports to be exe¬ 
cuted is a minor. There is nothing in the 
Registration Act which justifies the con¬ 
tention that a presentation made by a 
minor who claims under the instrument 
presented is invalid presentation ren¬ 
dering the instrument void, though re- 
giBtered. The appeal is dismissed with 
costs. 

K.N./r.K. Appeal dismissed. 

A. 1. R. 1916 Lower Burma 37 

POX, C. J. AND PARLKTT. J. 

Julian Francis Coolho —Plaintiff 


and registration of the gift, certainly twc 
years afterwards when he left the house 
in possession of the plaintiff on his go. 
ing to live with his new wife. There is 
reason to believe that there would have 
been more evidence forthcoming on the 
point, if it had been raised before. The 
evidence on the record shows that whst 
the gift was made the donee was abouf 
15 or 16. U Oheik remained on in the 
house for two years and then left it tc 
go and live with another wife he ther 
married. He left the plaintiff in the 
house in suit with an aunt of hers and 
did not return to it except to pay oc. 
oasional • visits to the plaintiff. Mr 
Aiyar, counsel for the appellants, raised 
another question before me. Though it 
was not raised in the lower Court or in 
the lower Court or in the grounds of this 
appeal, I shall deal with it, as it is o 
point of law rateable on the materials or 
the record. The deed of the gift appears 
to have been presented by the plaintiff 
As Bhe was a minor at the time, it was 
contended that the deed was void. The 
contention was based np on the case ol 
Shankar Das v Jograj Singh (l). Thai 

r^r“ the bond Planted 

* J. r ® 8 'Oration had been exeoated b} 
a father on behalf of hia minor aon and 


Appellant. 

v. 

N. 31. Cowasjee —Defendant—Respon¬ 
dent, 

Civil Ref. No. 9 of 1915, Decided on 
17th Januarv 1916. 

(a) Legal Practitioner's Act (1879), S. 27 
—Advocate’s fee—S. 27 assumes probabi¬ 
lity of advocate charging daily fee for every 
day. 

S. 27 of tho Legal Practitioners Act anth“ris- 
ing a Court to fix and regulate tbo fees payable 
by a party in respectof the feos cf his adversary’3 
Advocate, assumes the probabilities ol Advocates 
charging a daily fee every day after th* first day. 

[P 33 0 1] 

(b) Legal Practitioners Act (1879), S. 27 
—Advocate agreeing to conduct case for fix¬ 
ed sum—Client is entitled to advocate’s fees 
allowed in case as it forms part of costs. 

Where an Advocate is contout to agreo with 
bis client to couduct a caso for a fixe 1 turn and 
noglects to stipulate for a daily fee, he has only 
himself to blame and bis clieut i9 entiled to tbe 
Advocate's fee allowed in tho caso as it forms 
part of tbe costs awarded in iho caso. 

[P 38 01] 

Hamlyn —for Appellant. 

Ormision —for Respondent. 

Judgment —We are bound by the 
learned Jodge’s findings as to facts, and 
we must take it that Mr. Das undertook 
to conduct the case for Rs. 250, and that 
no subsequent agreement entitling him 
to a daily foe was made. The rule per¬ 
mitting this Court to allow a daily fee 
for every day subsequent to the first 
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day of the final hearing is one the rules 
under S. 27 of the Legal Practitioners 
Act, 1370, which authorizes the Court 
to fix and regulate the fees payable by 
a party in respect of the fees of his ad¬ 
versary's advocate. It assumes the pro" 
(Lability of advocates charging a daily 
fee for every day after the first day of 
the final hearing, and recognizes that 
such a charge would be reasonable, and 
that the client who has to pay it should 
recover from his opponent what he ha9 
had to pay up to reasonable limits. If 
an Advocate is content to agree with his 
client to conduct a case for a fixed sum 
and neglects to stipulate for a daily fee, 
he h*s only himself to blame for the 
oversight. The amount allowol for ad¬ 
vocate's foe was part of the costs awarded 
bo the plaintitT, and as the decree stands 
he is clearly entitled to them. If he 
did not pay so much, the defendants in 
the case in which they were awarded 
may have a grievance, and may he able 
to have it remedied, but on the facts 
found by the learned Judge in the pre¬ 
sent case there is no rule of law which 
entitles tho plaintiff’s advocate to re¬ 
tain anything of what he has received 
from the defendants as compensation 
for the extra days after the first which 
the hearing took. 

K.K./rtJC. Order allordingly 
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Maung Kin, J. 

Manny Bo and others —Plaintiffs— 
Appellants. 

vs. 

Maung Tun Byu and another —Defen¬ 
dants— Ho3pondeuts. 

Special Second Appeal No. 232 of 1915, 
Decided on 1st March 1916. 

(a) Transfer of Property Act (1882), S. 55 
(6) (b) — Property in possession of third person 
sold — Possession to third person given on 
understanding that vendors would give them 
registered sale deed—Third person in posses¬ 
sion is entitled to charge for amount paid 
and interest at 6 p. c. 

A purchaser of immovable properties in the 
possession of a third person purchases with 
notice of the title of such third person. 

IP. 38 col. 2] 

If tlie possession to such third persons was 
given on the understanding that the vendors 
wore to give them a registered deed of sale for 
money p % id cn their account hofore giving 
possession, the persons in possession would have 
a charge under S. 55 (G) (b) of the Transfer of 
Property Act for the amount paid and interest 
at G percent 23 Pom. 460; Foil. IP. 30 col 1] 


(b) Transfer of Property Act (1882) S. 54 
— Contract of sale followed by delivery of 
possession —No registered sale—No interest 
created in property sold —Such contract is as 
defence to action in ejectment. 

A contract of sale followed by delivery of 
possession does not, wheu there is no registered 
sale, create any interest in the property agreed to 
be sold and cannot, even if enforceable at date 
of suit or decree, be pleaded in defeuco to an 
action of ejectment bv one having a legal title to 
recover: 29 Mad 33G,'/?e/<fc Fell. [P.99'Col. 1) 

(c) Transfer of Property Act (1882),S. 55- 
Delivery of possession does not create charge 
or lien or interest. 

Delivery of possession does not, like part pay¬ 
ment, create a charge, interest or lien in im¬ 
movable property 24 Mad 377 (P. C.) Ref 

[P 30 Col 2] 

Palit —for Appellants. 

Ginwalla —for Respondents. 

Judgment. —The plaint ill's-appellants 
sued for possession of a piece of land 
and for mesne profits. 

The caso was that thoy purchased the 
land for valuable consideration from 
Maung Po Nyein and Ma Shwe Bwin by 
registered deed of sale, Ex. A, dated the 
3rd day of June 1914, and that the 
defendants were in wrongful possession 
of the same. The defendants denied 
that the plaintiffs wore the owners of 
the land and stated that they had no 
knowledge of the plaintiffs' alleged pur¬ 
chase from Po Nyein and Ma ShweBsvin. 
They further alleged that, oven if the 
plaintiffs did purchase the land, they 
did so fraudulently and collusively with 
their vendors, knowing fully well that 
before their purchase Maung Po Nyein 
and Ma Shwe Bwin had delivered posses¬ 
sion of the land to the defendants in 
consideration of their having paid off 
for them their debts amounting to 
Rs. 3,857 on the understanding that Po 
Nyein and Ma Shwe Bwin were to con¬ 
voy the land to them by a registered deed 
of sale, which they had not yet done. 

It was not seriously contended before 
roe that the purchase set up by the 
plaintiffs was not valid. Nor was there 
any good reason for doing so. That the 
defendants were in possession of the 
land at the time of the plaintiffs’ pur¬ 
chase, theio can be no doubt. I there¬ 
fore think that they must bo held to 
have had notice of the title, if any, under 
which the defendats had possession of 
the land. The learned Divisional Judge 
held that the plaintiffs, having notice 
that the appellants claimed to have 
a title to the land, could and should, a3 
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every man of ordinary prudence would 
have done, haveascetained what the title 
was. Thus far the leirned Judge was 
quite right. But he wa3 in error in 
coming from that to a conclusion as 
■follows:— 

“ I am. therefore, of opinion that they must 
be held to have had notice of the agreement. 
* • * * I, therefore, allow the appeal and 

dismiss the plaintiffs' suit with costs." 

This was rather an abrupt conclusion. 
"What should have been done next was 
to inquire into the question ns to what 
title, if any, the defendants had at the 
time of the plaintiffs’ purchase. That, 
I think, is obvious on the face of it when 
you say that the plaintiffs should, as 
every man of ordinary prudenco would 
have done, have ascartaind what the 
title was, for you can only fix him with 
notice of what a man of ordinary pru¬ 
dence would have discovered upon enquiry. 
Now let us ascertain what title or inter¬ 


est the defendants had in the property. 
If they had paid off the debts of PoNyein 
and Ma Shwe Bwin and in consequence 
they were put in possession on the 
understanding that Po Njein end Ma 
Shwe Bwin were to give them a register¬ 
ed deed of sale, then they had, under 
S. 55 (6) (b) of the Transfer of Property 
Aot, a charge on the property for the 
amount paid as purchase.money plue in¬ 
terest at 6 per cent, per annum from the 
time of the contract of purchase; vide 
LalchandMoliram v. Laksliman Sahadu 
(1) followed by Ormond, J., in Maung 
Po Maung v. Maung Kaingfy). The Full 
Beach case of Kurri Veerareddi v. Kurri 
Bapircddi (3) of the Madras High Court, 
where it was held that a contract of sale 
followed by delivery of possession does 
not. when there is no registered sale, 
create any interest in the property 
agreed to be sold and cannot, even if en¬ 
forceable at date of suit or decree, be 
pleaded in defenoe to an action for 
ejectment by one having a legal title to 
recover, is not against the view I have 
itated aboved. The following passage in 
Benson, J’s, judgment explains the 

ground of the decision of the Madras 
case:— 

Jba°«i? n i 8t . S ' 51 Transfer of Property 

Ri m and nT°!f ble Pr0 , P6tt - V of the 
■or 100 and upwards can be made onlv bv a 

registered instrument, and the section exoro/dv 

1 (1904) as Bom. 466:-expjosdy 


20 A 2. IR 1911 L- B ’ 68=24 IC 57=7 L. B. R. 
K8) (1806) 29 Mad 3BG. 


enacts that a contract for sale* does not cf ilseif, 
create any interest in, of charge on, such proper¬ 
ty.* It is argued, however, that the contract 
for sale, accompanied as it is in the present case 
by delivery of possession, that is by a pari per¬ 
formance, does give tho purchaser a lien oq the 
property and suen an interest as is sufficient to 
enable him to resist a suit in ejectment by the 
vendor. No doubt there is an observation of 
tbe Privy Council in the case of Ivimudi pat tarn 
Thirugnana Kondama Naihv. Pcrvja Dorasatui 
(4) which lends support to this contention, but I 
do not think that it is more than an obiter 
dictum. There is nothing in the Transfer of 
Property Act to support the contention, and the 
fact that no lien on or iuterest in the property 
is given by the Act in such a caso, while a charge 
is expressly given by S. 55 (6) (b) in the case of 
part perfomance by payment of tbe price, or a 
portion of the price, leids very clearly to the 
inference that the Legislature did not iutend 
that delivery of possession should, like part 
payment, create a lien cn, or an interest in the 
property.** 

It follows from Benion, Js.observation 
that if there wa3 only a contraot of sale 
followed by delivery of possession theie 
would be do interest created thereby in 
favour of tho purchaser, except his right 
to sue for specific performance within 
proper time limit. Now in the case be¬ 
fore me, I find that it is impossible to 
hold that the debts have been paid as 
alleged. They were Rs. 1,000 and R9. 
200 due respectively on a mortgage.bond 
and a promissory note in favour of U 
San Shun and his children, both debts 
carrying interest at 2 per cent, per 
mensem; a debt of Rs. 1,300 due to Ma 
Gun, mother of Po Nyein, cn a pro¬ 
missory note; Rs. 600 edd due to Maung 
Kya Zan, and other small debts. 

Ma iShwe Bwin has sworn' 1 that she 
herself paid off the debts due to U San 
Shun by paying Rs. 1.550, tho amount 
due for principal and interest, partly 
with the Rs. 1,330 which she borrowed 
from Ma Gun. The promissory note in 
favour of Ma Gun U on the record and 
has not yet been cancelled and it is 
dated 10th decrease of Tabaung 1274 B. 
E. The mortgage bond and promissory 
note in favour of D San Shun are both 
dated 9th deorease of Tabaung 1273 B. 
E., i. 0 ,, about one year and a mouth 
before tbe date of the piomissory note in 
favour of Ma Guo. The total* amount 
due to U San Shun on or about the date 
of Ma Gun’s promissory note would ha 
about the amount paid off by Ma Shwe 

« So 0 her 8tat ^ent that she paid 
o_ff_U San Shun partly with the monev 

(4) Uvuij ‘J* Mad. 377=23 I. A. 4G (P. C.).- 
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borrowed from Ma Gun is likely enough. 
Further, the Court will net be justified 
in holding that Ma Gun's promissory 
note has been discharged as alleged, for, 
as I said before, it has not been cancel¬ 
led in any way, and Ma Shwe Bwin says 
that sho still owes motey on the pro- 
note. I think that there is some truth 
in Ma Shwe Bwin's staten'.ent that the 
mortgage-bond and the promissory note 
in favour of San Shun were handed over 
to Ma Gun, because she had lent Rs. 
1,100 to enable her to pay oil' San Shun 
and that Ma Gun, being more friendly 
towards her sen, Tun Byu, than to Ma 
Shwe Bwin, handed * them ever to Tun 
Byu. The promissory note for Rs. 1,300 
was also, as Shwe Bwin says, handed 
over to Tun Byu for the same leason. 

Regarding the debt duo to Maung Kya 
Zan there is a bond on the record sigued 
net ODly by Maung Po Nyein but al-o 
by Ma Gun and her other children; the 
principal amount is Rs. 500 and the in¬ 
terest i9 at Rs. 2 8-0 per cent, per 
maus-em and the debt was paid off not 
by Po Nyein or his wife, Ma Shwe Bwin, 
hut by some of the other executants. 
Kya Zan’s statement that it was said 
that the payment was made really on 
behalf of Ma Shwe Bwin by Tun Byu 
cannot he given any serious coudsidero- 
tion. Ma Shwe Bwin denies that it 
was paid on her behalf. It is not 
necessary (o deal further with the small 
debts. I think the defendants have 
failed to prove that they had paid off 
the debts as alleged. The next question 
is whether there was a contract to sell 
the land to Tun Byu and his wife. 
V. hat is alleged to have occurred was 
that there was a meeting at which Ma 
Shwe Bwin said to Tun Byu "Tun Byu, 
1 am getting old, pay my debts and take 
rny land,’ to which Tun Byu agreed. 
There is hardly a contract of which the 
Court would decree specific performance. 
Even if there was such a contract the 
contract itself crestes no interest in the 
hud. The mest the defendants could 
have claimed was a right to ask for 
specific jer'ormance of the contract. 
But no suit has yet been filed. The fact 
that they may have such a right is no 
defence to the present suit, as held in 
the Madras case cited above. 

Thus my view is that the plaintiffs 
have had no notice of anything which 


would prevent them from obtaining the 
remedy they sought by this 6uic. 

Tho appeal is allowed with costs. 
K.N./R.K Appeal allowed . 
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Fox, C. J. and Twomey, J. 

Ardikappa Chetty —Delendent—Appel¬ 
lant. 

v. 

E. A. B. Eadappa —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 44 of 1915, Decided 

on 24th January 19IG. 

(a> Limitation Act (1098), Sch. 1, Art. 90— 
Suit by principal for unauthorised payment* 
by agent is governed by Art, 90—Time 
runs wi en misconduct actually becomes 
known to principal. 

A 6uit by a principal to recover frem bis agent 
unauthorized payments made by tbe agent and 
money received by tbe agent on accoi nt if the 
principal is governed by Art. 90, Lim. Act. Time 
for such suit begins to run not from the date on 
which the agency terminates or the accoums aro 
made over to the principal but when the neglect 
or misconduct of tho agent actually becomes 
known to tbe principal, a reasonable time, after 
the termination of the agency and delivery of the 
account books being allowed for examination of 
the accounts. [P 41 C 2] 

(b) Limitation Act (1908), S. 18 —Miscon¬ 
duct by agent —Neglecting to settle accounts- 
with object of concealing misconduct is not 
“fraud**. 

Neglecting to settle accounts with the object of 
concealing his misconduct irorn the principal is- 
not “fraud” within the meauing cf S. 18, Lim. 
Act. [P41C1] 

(c) Limitation Act (1908), Sch. 1, Art. 120» 
—Applicability of. 

Article 120 is a residuary provision which can¬ 
not be applied unless there is no other Article? 
specifically applicable to a case. LB 41 C 1] 

Bilimoria — for Appellant. 

Dawson —for Respondent. 

Twomey, J.— The only question for 
determination in this appeal is, whether 
the lower Courts were right in holding, 
that the plaintiffs-respondent's suit was- 
rot barred by limitation. Tho defen¬ 
dant-appellant was the agent at Henzada 
cf tho plaintiff-respondent Chetty, who 
carried on business there under the style 
of K. A. R. Arunachellam Che f ty. The 
suit was brought against tho ogeut to 
secure Rs. 3,475, made up of six items 
set cut in the plaint and consisting of 
various unauthorized payments made by 
the defendant out of th9 funds of the 
firm and certaiu sums received by tho 
defendant on behalf of the firm and not 
credited in his account. The findings of 
the District Court as to the various items- 
in dispute were nob questioned at tho 



1916 Ardikappa Chetty v. K. A. B. Kadapp (Twomey, J.) Lower Burma 41 


bearing in the lower appellate Court &Dd 
no question is raised in this Court as to 
those findings. In both the lower appel¬ 
late Court and in this Court the argu¬ 
ment was confined to the question of 
limitation. Tne defendant-appellants 
agency terminated on 1st May 1909, tbe 
suit was filed on 25th May 1912. Tbe 
defendant alleged that be made over his 
books to the plaintiff on 13th May 1909, 
and that he settled accounts with the 
plaintiff in the next two da) s. The plain¬ 
tiff denied this, and sail that the defen¬ 
dant handed over only some of the books 
and t hat tbe date was 18th May 1909. 
Be also said that the defendant alter 
making over the books to him went away 
without explaining tbe accounts and 
that the account between half 


them were not settled until four and i 
half months later when the defendan 
returned. The District Court acceptei 
the plaintiff's version and found tha 
the defendant’s conduct in failing t< 
settle acci unts with the plaintiff amo 
nnted to fraud, by which tbe plaintil 
was kept in ignorance of his right to su 
within the meaning of S. 16*Lim. Act, ati 
than in donsequencs of this fraud, limi 
tation did not begin to run against th 
plaintiff until the accounts were actual 
ly settled. The District Judge deoidei 
that Art. 90 of thcScheduletoitheLim. Ac 
was the Article applicable to the cases. 

The learned Judge of the Divisions 
Court took a somewhat different view 
Be held that tbe appropriate Article wa 
Art. G9 and that the period of limitatioi 
would ordinarily run from 1st May 190' 
when the agency terminated, but tha 
the plaintiff was entitled to an exten 
eion of time under S. 18 of the Act be 
oause tbe defendant failed to settle tbi 
accounts I think both the lower Court 
were wroDg in applying 8. 18, Lim. Act 
to the case The neglect of tbe defendan 

kin? P f a / a j 13 aocount8 >8 hardly th< 

this, K aUd £ blCh ia ocn ^ em Plated i. 
this section. Before us it is argued or 

°1 P^intiff-rospondent tha 

^ttL^^r Art ' 90 i8 ^PPHcab!. 
Art 120 I? 9 8 was covered by Art. 120 

aion il * bowev6r - 18 a residuary provi. 
sion whioh oannot be applied unless tbe 

A?Mole -r 6 n thab th0re iB no ofchei 
Art 89 a 8 , 0 ’ » a PP** oa ble to the suit 

bv aulnin ?° dGal ex , pre83, y with suits 
oy a principal against his agent and are 

presumbly intended to ooyer the bulk ol 


such suits. It would have to bo shown 
that both these Articles are inapplicable 
before we could apply Art. 120 It was 
pointed out by the Calcutta High Court 
in Jogendra Nath Roy v. Del Nath Chat- 
terji (l) that the terms of Art. 89 go to 
show that the suit contemplated must 
involve the takiog o( accounts. The 
present case is not a suit for an account.. 

The accounts of the defendant's term 
of agency have been furnished to the 
plaintiff and the plaintiff aiks for the 
recovery of specific Bums, which he 
cliims to bs fraudulently withheld from 
him by bis agent, the defendant. The 
allegations against the defendant are al¬ 
legations of misconduct and the suit ap- 
pei rs to me to fall properly ut.der Art 
90, according to which the period of 
limitation would begin when the mis¬ 
conduct of the defmdant became known 
to the plaintiff. Even assuming that the 
plaintiff' has not told the truth in saying 
that he did not discover tbe misconduct 
for four and a half months after receiv¬ 
ing the books of accounts, I think there 
is a strcDg presumptiou at any rate that 
he did not discover it immediately on 
receipt of the defendant's acccuDt hooka 
on the 18lh or, as the defendant says, on 
13th May. He would havo to make en¬ 
quires as to the defendant's proceedings 
in Burma, as to the correctness of the 
various items show in the accounts ami 
as to what dues wore receivable by the 
firm during the defendant's agency be¬ 
fore he would be in a position to say 
that the defendant had defrauded him.. 
Assuming that the uecessary hooks were 
made over to him on 13th May and allo¬ 
wing him only a fortnight from 13th May 
for the purpose of making the necessary 
enquires.be would not havedefinite know- 
le'ge of the defendant's frauds before 
27th May 1909 and oounsing from that 
date the suit would be in time. We 
have been refarred to a case deoided bv 
a Bench of this Court in 1914, G P. L. E. 

ni R P ' Ballaneappa- 

Ghelty (2), in which the learned Judge*. 

(Ormond and Parlatt, JJ.) expressed an 
opinion imputing constructive know¬ 
ledge of an agent’s misoonduot from the 
time when the agent's acoount books 
came under the control of the principal. 
Hut the same Bench in another oase, P_ 

1. (lm) sow tTfnr -~ 

2, Civil First Appoal No, 49 of 1912, 
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li. N, Palaniappa Chellj v, P. M. 12. 
M, Firm (3), said: 

Weare not prepared to hold that in Art. 00 
after the words ‘becomes known' we should read 
the words 'or might havc.become’ or‘should have 
become kcown’ to the plaintiff." 

I entirely agiee with the latter view 
It would clearly be unjust -to impute 
lull knowledge of his agent's proceedings 
to a principal until he has had a reason- 
able time to examine the accounts and 
satisfy himself as to their correctness. I 
would, therefore, hold in agreement with 
the lower Courts that the suit is not bar¬ 
red by limitation and would dismiss tiro 
appeals. 

Fox C. J. — I concur. 

K.N./r.k. _ Appeal dismissed. 

3. AIR 1011 L B 173^25 I C 13G. 
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Maung Kin. J. 

Ichan Tha and another —Plaintiffs— 
Appellants. 

v. 

Mi Mai Pyu —Dafondant —Respon¬ 
dent. 

Special Second Appeal No. 331 of 1911, 
Decided on 29th February 1916. 

(a) Budhist Law — Burmese—Succession — 
Grand children -Shores of. 

If tho orasa sou or daughter predeceases his or 
her parents, his or her eldest son or his or her 
■children together receive the same share at the 
de.ith of their grand parents-as their youngest 
uncle or aunt. [P 42 C 2") 

(b) Budhist Law —Burmese — Succession — 
Children of some parents—Shares of. 

Tho children of the same parents share, the 
fhare received bv them together, equally : 3 
L D P. 45, 3 L D P. 8, Def aud Foil. [P 43 C 1] 

J. E. Lambert —for Appellant?. 

Pa Dun —for Respondent. 

Judgment. —The three pieces of land 
in question in this case are nlleged to 
form the estate of Kouk Ra ami Mi Nyo 
Wan, both deceased. They left a son 
of their owd, Belco, by name, and 
plaintiff 1 alleges that he was their 
son by adoption. He states in paras. 2 
and 3 of his plaint that Beloo is the 
elder son and that he (Beloo) predeceas¬ 
ed Kouk Ra and Mi Nyo Wan, leaving 
him surviving Phu Tha Aung the 2nd 
plaintiff and Mi Kauk Phet, who i3 said 
to be still a baby. Plaintiff 1 claims 
that the two children of Beloo are en¬ 
titled to one-fourth of what would have 
boon their father's share, had he sur¬ 
vived his parents, and that he is entitled 
to tho rest of the estate. Tho defence 
ris that the 1st plaiutiff received Rs. 20 


1916 

from Kouk Ra and Mi Nyo Wan in full 
satisfaction of whatever claim he might 
have had by way of inheritance. The 
defence further states that as regards 
one of the said three pieces of land, the 
defendant's mother had had it given to 
her 20 year3 before tho suit by Mi Nyo 
Wan and Me Ma Ye. Plaintiff 2 
being a minor sues by his guardian 
(shoull be next friend), plaintiff 1, 
aud tho defence objected that the plain¬ 
tiff 1 should not be allowed on the 
record as guardian of plaintiff 2 The 
findings of the Court of first instance are 
(1) that the gift alleged by tho defence 
wa3 not valid ; (2) that there i3 no 
proof that plaintiff 1 allowed himself to 
he cut off with Rs. 20 : and (3) that 
there was no objection rai.-ed a9 to the 
guardianship of plaintiff 2 by the first 
from the beginning. The Court then says: 
'For these rcas. ns I grant a decree in 
favour of the plaintiff with costs ", but 
does not say what decree. 

The decree passed orders that plaiutiff 
shall get the lands from the defendants 
as prayed for. The findings of the Dis¬ 
trict Court on appeal are (l) that plain- 
till' 1 was not an adopted eon of Kouk 
Ra and Mi Nyo Wan, and (2) that he 
should not have been allowed to repre¬ 
sent plaintiff 2 followed by a dismissal 
of the suit. This appeal is by both plain¬ 
tiffs. At the hearing the learned counsel 
for the defence said that ho could not 
support the ground of the District 
Judge’s decision, though ho would sup¬ 
port the decis : on itself in part. He 
argued that one of the properties should 
be held to be outside the estate, as it 
had been givea to Mi Mai Pyu by Mi 
Nyo Wau anl her siste.. I think the 
evidence cn the point is very meagre 
and I find it impossible to accept the 
contention of the defence. 

The only question I have now to 
decide is as to the shares of the heirs to 
tho estate. In Po Sein v. Po Min (1). 
White, C. J , lays down the law in these 
word9 : 

“ The rules as to tho shares of grandchildren 
in the estate of their grandparents, *hen their 
own parents have died before reaching the in¬ 
heritance, are contained fn S?. 162, 163 and 164, 
Yol. 1, Digest of tho Budhist law. There is an 
unusual unanimity in tho texts. If tho orasa* 
son or daughter predeceases bi3 or her parents, 
his or her eldest son, or his or h**r children to-, 
gether receive the same share as their youngest 

uncle or aunL ”__ _ 

1. (1906-06) 3 L B R 46 at p. 46. * 



1916 Mating On Gaingv. Ma On Sin (Maung Ivin, J,) Lower Burma 43 


In the present case Boloo was the 
orasa. His two children will therefore 
together receive a share e;ual to that of 
their unole, plaintiff 1. The latter's 
share would be one half, if he had to 
share with Beloo ; see Ma Kyi Kyi v. 
Ma Them (2). The children of Beloo 
will together get one-half. The next 
■question is how should that one-half be 
divided amongst them. On the authority 
of Ma Kyi Kyi v. Ma Thein (2) I think 
they being children of the same parents 
they should share it equally. There 
will be a decree declaring (l) that the 
-estate of Kouk Ri and Mi Nyo Wan 
■consists of the three pieces of land men¬ 
tioned in the plaint ; (2) that plaintiff 
is entitled to one-half of the estate ; (3) 
that plaintiff 2 is entitlod to ona-quarter 
of the same, and ordering that the defen¬ 
dant do give up possession to the plain¬ 
tiffs of their respective shares in the 
said estate. Etch party will bear his or 


In Civil Regular No. 145 of 1913 of 
the Township Court of Gyobingauk the 
respondent sued the appellant for can¬ 
cellation of a deed of sole affecting the 
land in the present suit, alleging that h9r 
father had fraudulently sold the same to 
the appellant. The consideration for the 
deed was Rs. 500, that being the case the 
value of the suit for the purposes of the 
court-fee aod th9 jurisdiction of the Court 
was the same, namely, Rs. 500. So that 
the suit as laid was within the jurisdic¬ 
tion of the Township Court. That Court 
passed a decree ordering that the deed be 
cancelled. The cause of action upon wbioh 
that suit was based gave rise to two reliefs, 
namely the cancellation of the deed and 
the recovery of possession of the property 
affected by the deed, as the property wa3 
in the possession of the appellant. The 
respondent omitted to sue for possession 
without asking for leave to sue for the 
relief afterwards. 


her own costs in nil the Courts. 

K.N. /r.K. Decree modified. 

2. (1905-06) 8 L B R 8. 
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Maung Kin, J. 

Maung On Gaing and another —Plain¬ 
tiffs—Appollants. 

v. 

Ma On Sin Defendant—Respondent. 

Second Appeal No. 229 of 1914, Deci¬ 
ded on 7th February 191G. 

(a) Civil P. C. (1908), O. 2, R. 2 (3)-Suit 
or cancellation of deed — Possession not 
prayed for Leave to file subsequent suit for 
j>oi«eiiion not taken — Subsequent suit for 
.possession held barred. 

In a suit for cancellation of a deed, possession 
was not prayed for and no leave was taken to file 
a subsequent suit for pos$C3v”on : 

: that a eiibseqaent suit for possession 

E> 2 * 9nb - R - 3 - IP 44 C 1] 

to oL?i 7 P ‘ C ', (1908 !' °- 2 - R - 2 (3)—Leave 
l f ° r rehef ~ Jurisdiction to 

"•* b ' ■»“»'»» 

n S«£°, mp0t0 , , J 0 ? 01 a 0001110 8ive leave to a 

500 for a re l'ef to which be 

S^f tho e fin nOtaff0C ‘ od bythe Pecuniary 

sttrs 

Po Han —for Respondent. 

Judgment -This is an appeal arising 
«ufc of a suit for possession of a piece of 

’J tha »“MiYi,io n ?| Court 

:i SToSs Be,nl “ r No - 40 ° f 1913 

Parties ““ bat ™“ “> a 


lhe respondent next filed the present 
suit for possession. The appellant con¬ 
tested it on the ground that it was bar¬ 
red by the provisions of 0. 2, R. 2, sub- 
R. 3, Civil P. C. The point was also 
raised in the Divisional Court on appeal 
but it doe9 not appear to have been de¬ 
cided by either Court. Both the lower 
Courts decided the suit in favour of 
the respondent, holding that it was 
not res judicata inasmuch as the Town¬ 
ship Court would have had no jurisdic- 
tion to try if it was instituted therein. 
To my mind there was no question of res 
judicata and the point raised should 
have been decided solely by reference to 
the provisions of O. 2, R. 2, of the Code. 
O. 2, R. 2, sub-R. 3, runs thus ; 

“ A jpe-son onlitled to more than ono relief in 
respect of the same cause of action mar sue for 

withM n /i° SUCh , but if he omils - except 
n b . h . e ltav ® of L th f Court to sue for all such 

- so omVed 5 ” 3 DOt aftenvards sue for relief 

The respondent has omitted to sue for 
possession without the leave of the 
lownship Court so that according to the 
plain wording of the provisions above 
quoted, the present suit for possession is 

J5 rr Jr is however oontended that 
the Township Court would have had no 
jurisdiction to try the present suit if 
hied in it, as the value of the land would 
be determined as to what Court would be 
competent to try it and that therefore 
the fact that no leave was applied for 
from the Township Court would not pre- 
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vent tho present suit from being triab’e 
by the fub iivisional Court. There is no 
doubt that the Township Court; would 
have had no jurisdiction to try the ori¬ 
ginal suit if there was an additional 
prayer for possession, but the question 
is whether this fact makes any differ¬ 
ence. In rny judgment it does not; it i3 
not within our province to read into the 
provisions above quoted such words as 
these: provided that the relief so omit¬ 
ted is within the jurisdiction of the 
Court.” We must consider the provi¬ 
sions r.9 they stand. In Mohammad 
Faiyaz Ali Khan v. Kalin Singh (1) the 
Ad iicional Judge of the High Court held 
that the competence of a Court to Give 
leave to a plaintiff to omit to sue for a 
reihf to which he may be entitled is not 
aflocted by the pecuniary value of the 
(relief in respect of which such leave is 
sought. 

In the present caso the respondent de¬ 
liberately chose the Township Court and 
asked for the relief which that Court 
had the jurisdiction to give and if she 
had tho intention of suing for possession 
afterwards she should have applied to 
the Township Court for leave to sue for 
such relief afterwards. That Court 
would then exercise its discretion whe¬ 
ther such leave should be granted or 
not. If it refused to grant tho applica¬ 
tion, then she would have been at liberty 
to go on with her suit as laid cr to with¬ 
draw it with a view to file a suit fcr 
possession as well in a Court having 
jurisdiction to entertain such a suit. She 
coul 1 not ba\e filed her suit as laid in 
the sut divisional Court, because she 
would then be met with the provi- 
s ons of S. 15, Civil P. C., which says 
that every suit shall ho instituted in the 
Court of tho lowest grade competent to 
try, and would be referred to the Town¬ 
ship Court so that the proper Court to 
grant leave to sue for possession after- 
war- s must bo the Court in which the 
= u:t as 1 iid is filed. I would therefore 
hold that the respondent's suit for pos¬ 
session is barred by tho previsions of 
O. 2, R. 2, sub-R. 3. The appeal is there¬ 
fore allowed and the suit is dismissed 
with costs in all the Courts. 

K.N./r.k. Appeal allowed . 

~1. (lull) 83 All i4i=8 I 0 6S'J. 
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Twomey and Ormond, JJ. 

A. G. Madari — Defendant — Appel¬ 
lant. 

v. 

B. Misser and another — Plaintiffs— 
Respondents. 

First Appeal No 9i of 1914, Decided 
on 21st July 1915. 

(a) Civil P. C. (190S), S. 2 (2), O. 20, 
Rr. 12 Co 18 — Preliminary decree—Decision 
are one of several issue* unless it amounts 
to preliminary decree of nature contemplat¬ 
ed by O. 20, Rr. 12 to 18 is not preliminary 
decree. 

If a decision on a preliminary issue merely en¬ 
titles the plaintiff to go on with the suit it is 
Dot a preliminary decree as de£Led in S. 2, 
Cl. (2-, Civil P. C. Unless a decision on one out 
of several issues amounts to a preliminary decree 
of the Dature contemplated in 0 20, Rr. 12 to 
18. it is not a preliminary decree as it does not 
decide any of ibe matters in controversy in the 
suit; 8 L BR 213; AIR 1914 Bom 149 (F B); 
A I R 1915 Cal 272 RcJ . 7 Bom CO Disap¬ 
proved. [P 45 C 1] 

(b) Civil P. C. (1908), S. 21 -Objection as 
to place of suing —Wbat can be allowed. 

Under S. 21 of the Code no objection as to tho 
place cf suing c%n be allowed (in appeal or rc- 
vi ion, unless such objection was taken in the 
Court e f first instanc- at the earliest possible op¬ 
portunity and unhss there has b en a consequent 
failure o* justico [P 45 0 1] 

(c) Civil P. C. (1908), S. 16 (d) —Suit by 
vendor for specific performance is not suit 
for land or for determination of any right 
to or interest in immovable property. 

The nnture of a suit is de ermined by the re¬ 
lief asked for iu th? plaint. A vendor suing for 
specific performance is not suing for land or for 
tba determination of any right to or interest in 
imrnDvable property within the meaning of 
S. 16 fd). Civil P. C. There is a difference bet¬ 
ween a vendor suing ferspe ifio performance and 
purchaser so suing: 27 Mad 157; 19 Cal 358; 10 
J C 267; 33 Ca/ 1065; Ref. 23 Mad 227, Disap¬ 
proved. [P 45 C 2] 

Mas Donnell —for Appellant. 

Giles —for Respondents. 

Ormond, J.—Tne plaintiffs sold two 
well sites at Yenangyoung, Upper 
Burma, to the defendant and sued for 
specific performance of the contract. The 
plaintiffs obtained a decree on the Ori¬ 
ginal Side of this Court. Tno defendant 
appeals on the ground that this Court 
had no jurisdiction under S. 16 (d), Civil 
P. C. The defendant abandoned his other 
grounds of appeal. It is contended that 
the defendant i3 out of time, because he 
should have appealed against the deci¬ 
sion of the issue as to jurisdiction. We 
decided that point in the caso of Ma 
Gun v. B. Mcniandy Survey _(l). Th© 

1. (1914) 8 L B R 213=33 10 6G4.~ 
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case of Sidhanatk Dhondaev Garud v. 
Gancsh Govind Garud (2) has been over¬ 
ruled by a Full Bmch of the Bombay 
High Court in Chanmalswami Itudra- 
stvami v. Gangadharappa Baslingappa 
(3), and has been dissented from in 
Kamini Debi v. Promotho Nath Muker- 
jee (4). Unless the decree amounts to a 
preliminary decree os contemplated in 
in Rr. 12 to 18, 0. 20 of the Code, the 
decision on one out of several issues is 
not necessarily a preliminary decree. It 
frequently happens that a preliminary 
issue, if decided in favour of the defen¬ 
dant, results in a decree dismissing th9 
suit, but if decided in favour of the 
plaintiff merely entitles him to go on 
with bis case. Such a decision does not 
amount to a decree within the meaning 
of S. 2, sub-Cl. (2), of the Code. It does 
oot decide any of the matters really 
in controversy as for example the right 
to an account, the right to a partition, 
or the right to mesne profits. The suit 
was instituted on 3rd May 1912; the de¬ 
fendant filed hie written statement on 
17th December 1912 and an amended 
written statement on 17bh January 1913 
and there for the first time raised the 
question of jurisdiction. Under S. 21 
of the Co^e, which is a new section in 
the present Code, unless the defendant 
takes the objection as to the place of 
suing in the Court of first instance at 
the earliest possible opportunity the ap. 
pellate Court is dubarred from entertain¬ 
ing the objection; and there must also 
have been a consequent failure of justice 
to empower the appellate Court to en¬ 
tertain the objection. The objection as 
to jurisdiction inthiscise is an ebjee- 

ii°“ 5?, fcb , e P lace ° f suing. It ig clear 
that the defendant did not raise the ob- 
jootton at the earliest opportunity; and 

of fch« k6S D °u° lai . m thafc in consequence 
Oonr n ^ b99a tried in thi9 

fcE' ha r 9 8uffpred & uy injustice. We 
rom^t r f 0for . e thab ™ are debarred 
r 6 B 0 t ; ,n, . ng allowiog that objeo. 
on both 3 -5 haVlDg heard the arguments 
had ?• aS t0 whebher thi3 Court 

A 83? 1914 Bjm li9 =X I 0 885=39 Bun 
♦4 A I R1915 Oal 279=27 I 0 817. 


for "land or oth6r immovable property.” 

S. 16 (d) of the Code refers to suits “for 
the determination of any other right bo 
or interest in immovable property.” The 
nature of the suit must be determined 
according to the relief asked for in the 
plaint. The present suit in effect asks 
for money. In Nalum Lakshmikantham 
v. Krishnaswamy Mudaliar (5) Moore, J., 
siys: 

“Sec* bn 16 appears to m 2 in fact., an am¬ 
plification with details of the old section of the 
Act of 1^59, on which the clause of the Litters 
Patent was, it appears, based.” 

We agree iu that view and we think 
that decisions on Cl. 12 of the Letters 
Patent are guiding authorities on the 
construction of S. 16 (d) of the Code. In 
Land Mortgage Bank v. Suditrndcen 
Ahmed (6) it was held thab a vendor 
suing for specific performance was not 
suing for land; and we think that a ven¬ 
dor suing for specific performance is not 
suing for the determination of any other 
right or interest in immovable property. 
In Maluri Subbayya v. Kota Krish- 
nayya (7) it was held that a suit for un¬ 
paid purchase-money came within 
S. 16 (d), but that view was disapproved 
in Sowdagcr Nabheekan Sahib v. T. S. 
Muhammad Hussain Sahib (8). Tno o'aso 
of Land Mortgage Bank v. Sudurudecn 
Ahmed (6) as to the point referred to 
above was apparently approved of in the 
case of Jagadis Chandra Deo DhaLal v 
Satrughan Deo Dhabal (9). As pointed 
out in those last two oases, there is a dif¬ 
ference between a vendor suing for spa 
c.fio performance and a purchaser so 
suipg We find that the Court had 
jurisdiction to try the suit. The appeal 
must be dismissed with costs. 

Twomey, JI Concur. 

K.N./Rg _ Appeal dismissed. 

5. (1904) 27 Mad 157. -— 

6. (1892) 19 Gal 858. 

7. (1005) 28 Mad 227. 

8. (1911)10 1 C 267. 

9. (1906) 33 Oal 1066. 
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FOX, C. J. AND PARLETT, J. 

lant aU ” fl Sein defendant—Appel. 

p JSSS Sein Be.- 

<>fl915 • 
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dhiit—Preliminaries of Chinese Customary 
Law not observed—Marriage is invalid—Evi¬ 
dence cf few such marriages does not prove 
legal and binding custom. 

I\r Parlett , J. (For. C. J. dubitantc).—A 
marriage between a Chinese Buddhist (male) 
and a Burmese Buddhist (female) in which Done 
of the preliminaries of Chinese Customary Law 
his been observed, such has negotiations between 
the nartie?, parents and their consent is invalid: 

3 LBR 261, Foil. IP 40 C 2] 

The evidence of a few of such marriages in 
Burma, wherein the Chinese ceremonies were 
treated as optional and not essential, though it 
shows that public opinion in regard to such 
unions was lenient and uncritical, falls short of 
proving a legal and binding custom. [P 47 C 1] 

(b) Buddhist Law—Marriage —Customary 
Law — Divergence between personal laws 
applicable to parties—Proper principles to be 
followed. 

Per Fox , C. /.—Where one of the parties to a 
marriage is subject to one Customary Law 
and the other to ano*hcr Customary Law, 
there is priraa facie no strong reason why the 
Customary Law of the man should be applied 
and the Customary Law cf the wcman entirely 
disregarded, at any rate up ti nod at the 
time of marriage. Where there is a diver¬ 
gence between tbe personal laws applicable 
to the parties, the proper principles to act 
on are that the lex loci contractus quoad 
solemnitates determines the validity of a 
marriage, and the lex domicilii the question of 
the capacity of the parties to marry: Brook v. 
Brook ‘(mi) 9 II L Ca%. 193; 7 Jur . (AT 5.) 422 
Brinkley v. Attorney-General , (1S90) 15 P 1) 76; 
and Sottoviayer v. Dc Barrcs , (1877) 3 P D l: 
Bel. on. (P 48 C 1] 

(c) Contract Act (1872), S. 74—Breachof 
promise to marry —Damages—Measure of. 

Ter Parlett , /.—In awarding compensation 
fer the breach of a promise to marry, it is open 
to the Court under S. 74 of the Contract Act to 
award such compensation, not exceeding the 
amount named in the agreement of the parties, 
as appears to it to bo reasonable. [P 47 C 2] 

(d) Contract Act (1872), S. 74 —Breach of 
promise to marry—Measure of damages— Qu¬ 
aere. 

Per Fox, C. /.—It is doubtful whether the 
party aggrieved in casa of breach of promise to 
marry should not be given the full amount 
named in the Agreement ; 3 Bur. L B 8 , Bef. 

[P49C21 

(e) Contract Act (1872), S. 74—Breach 
of promise of marriage —Measure of damages 
— Shameful behaviour by defendant—Sub¬ 
stantial damages should be awarded. 

Per Parlett. /.—In assessing damages for tbe 
breach of a promise of marriage it' is not tbe 
defendant’s position alone that will justify a 
reduction of damage. Where the defendant has 
treated the plaintiff iu a shameful and hard¬ 
hearted manner, cohabited with plaintiff under 
promise of marriage and committed a breach of 
faith by marrying another person, the Court 
should award substantial damages. [P 47 C 2] 

Gregory and Hencock —for Appellant. 
Burjorjce , Dantra and Doctor — for 
Respondent. 


Parlett, J. —Ma E sued as a pauper 
for a declaration that she was the lawful 
wife of Maung Sein Kyi and for a decree 
for restitution of conjugal rights or in 
the alternative for Rs. 5,000 for breach 
of an agreement to marry her. The 
defendant denied the marriage and the 
promise to marry her. The learned Judge 
on the original side held in his favour on 
the former and against him on the latter 
point and assessed the damages at Rupees 
2.000. Both parties appeal, Ma E as a 
pauper, while Maung Sein Kyi has be¬ 
come insolvent during the pendency of 
bis appeal which has been continued by 
the Official Assignee. Ma E asks for a 
declaration of the marriage and restitu¬ 
tion of conjugal rights or in the alterna¬ 
tive for the full amount cf the damages 
claimed. Maung Sein Kyi contends that 
there was no valid agreement between 
the parties for the breach of which 
damages could be awarded and that the 
amount awarded i3 excessive, and he 
asks that the suit be dismissed. 

Ma E is a Burmese Buddhist and 
Maung Sein Kyi is a Chinese Buddhist: 
the father of neither is alive. Through 
a man named Ismail they became acqu¬ 
ainted and subsequently became atta¬ 
ched to each other, but Ma E having had 
a previous matrimonial venture which 
proved unfortunate she and her mother 
were at first adverse to her remarrying 
the defendant, but eventually agreed 
upon his undertaking tosigo a document. 
On 9th November 1913, the parties went 
to a house in a gardeu belonging to 
Ismail’s sister and there executed a 
document which was attested by Ismail 
and Bun Sein, a friend of Sein Kyi in 
the presence of Ismail's brother-in-law* 
Neither plaintiffs nor defendant’s mother 
was present. The latter has admittedly 
never consented to the marriage. After 
the document was executed the defen¬ 
dant cohabited with the plaintiff at her 
mother’s house for 5 or 6 months and 
then moved with her to Bun Sein 9 
mother’s house, bub subsequently deser¬ 
ted her. There can bo no doubt that 
thi3 would not constitute a valid mar¬ 
riage according to Chinese Customary 
Law, none of the preliminaries thereto 
having been observed, in particular no 
negotiations between the parties parents 
having taken place and the defendant’s! 
mother net having given her consent) 
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was contemplated by the parties. The 
defendant admits that hi3 intention was 
to marry the girl if ha could get his 


Uee Pai Bcng Tcng v. Eo Mating(1) and 
Alabaster's Notes on Chinese Customary 
Law, page 172.] But evidence is ottered 
that in Burmas such a union between 
parties one of whom is Chinese or half 
Chinese, is recognized as a valid mar¬ 
riage and that the Chinese ceremonies 
though often observed are optional and 
not essential. Ma Ket says that three 
years ago she married a Chinaman with¬ 
out any ceremony and has since been 
recognized as a wife, but whatevei peo¬ 
ple may have thought, it is clear that at 
the outset she had not the full status of 
a wife, for he already had a wife in 
China who has only been dead about ten 
years. (See Alabaster, page 171.) Her 
son Bun Sein took a wife of Chinese 
extraction a year ago. Aung On Shwe, a 
half Chinese, took a Burmese wife twen¬ 
ty years ago, and Ma M^a, a half Chi¬ 
nese, took a Burmese husband sixteen 
yeais ago, in each case without any cere¬ 
mony and the parties are recognized a3 
husband and wife. Suchevidonce appears 
to me at most to show that public opi¬ 
nion in this country with regard to such 
unions is uncritical and lenient, and I 
consider it falls far short of proving that 
they constitute legal marriage. I would 
hold that there was no marriage effected 
between the parties to thi3 suit. 

The defendant contonds that the agree¬ 
ment was one not to marry but to live 
together in concubinage and as such is 
void under S. 23 of the Contract Act. 
In my opinion it cannot bear any such 
interpretation. The material portion 
runs as follows: 

As 1, MaungSeiu Kyi, will live with Ma E 

H U8band and wife - her °- 

alter J, Mg. bom Kyi, from the day we thus 

We will h n Sband “ k nd ) vi,e throu B hou ‘ my "hole 
S;‘ ncv ; r abandon Ma E. whobter infir- 

“ iny Der'on V affliotioa overtakes her 
weJPiK J'“fc'fcwior makes mischief bel- 
TT«n^i U ° „ aay relatl0n on my side objects 
we mi. 8 J U ! Dy f a,ary a ’ "«>» ns all property 
',“ ay ac 9« , » together to hor, my wife f will 

5,000 as compensation for damage to (he renn- 

tation of my wife Ma E \f a i in ® repu 

sate.“!a ‘as rs® 

‘ke will “ 

No wording could, 1 think make it 


mother’s consent, and there is no doubt 
that it was due to her opposition that- 
he failed to carry it out. I am of opi¬ 
nion that there was a promise to marry 
her, which defendant broke. 

The plaintiff contends that she should, 
be awarded the full amount of compensa¬ 
tion named in the agreement to be paid 
in case of its breach. It appears to me, 
however, that under S. 74 of the Con 
tract Act it i3 open to the Court to a ward 
such compensation not exceeding the 
amount so named as appears to it to be 
reasonable. The defendant urges that 
Rs. 2,000 is an excessive amount to 
award again3t a person in hi3 position of 
a clerk on Rs. 75 a month. As he is 
insolvent it appears to me improbable, 
that the plaintiff would realize any 
considerable sum from the defendant 
himself but as pointed out, his stepfather- 
holds a well-paid Government appoint¬ 
ment and the defendant’s position does 
not alone justify a reduction .of the 
damages. He has treated the plaintiff, 
in a shameful and hard-hearted manner!- 
and if, as was stated in this Court and! 
not denied, ho has since married another 
girl, he has put it out of his power to- 
make even tardy amends to the plaintiff! 
by offering her the status of a chief wife 1 
On the other hand, Rs. 2,000 is a band-l 
some sum to a girl in the plaintiff’g p 09 i-j 
tion and is, I consider, a reasonable- 
compensation under the circumstances.. 
I would dismiss both the appeals and' 
would order the plaintiff Ma E to pay 
the Court-fee which would have been 
paid by her if she had not been permit¬ 
ted to appeal as a pauper and a copy of- 

the decree to be forwarded to theCollec- 
tor. 

F° x , C. J.—it hoBitate to 6nd that 

I*™ 9 ^ *? arriafie bebwR en the- 

frnm5-ff a “ d defondQnfc - ®nd I refrain 
from differing from the decision on the 

first issue only because the plaintiff an 

pears to be indifferent as to whether thSfr 

issue is decided in her favour or not and 
because there has been no child as a- 
J|” u ! fc , of t 1 h ° oonnecbi on between her and 
3 h h d ;/ ea aofc - The oas0 to b ® dea it with 

3 that of a man of 25 years born in 
Burma of a Chinese father and a Bur 
meso mother, the latter of whom is aUv e ' 
and the former dead, hiring a Burmese 
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woman into having connection with him 
uu l*r a formal promise of marriage from 
the timo of connection, the woman not 
having deen likely to consent to connec¬ 
tion unless such promise had been given, 
and unless she believed at the timo that 
sho was thoa the man's wife. 

Assuming that the man had been brou¬ 
ght up to follow his father’s oustorn, 
although this seems very doubtful, we 
have the case of one party following or 
being subject to one Customary Law, 
that of China, and the other governed by 
another Customary Law, that of Burma. 

Prima facie there is no strong reason 
.why the Customary Law of the man 
[should he applied, and the Customary 
jLaw of tho woman utterly disregarded, 
jat any rate up to and at the time of 
marriage. After marriage other conside¬ 
rations apply. 

Tho decisions in this Province which 
have held that in order tc constitute a 
valid marriage between a Chinaman and 
a Burmese woman, it must be shown 
that certain formalities and ceremonies 
enjoyed by Chinese Customary Law wore 
gone through, and that the consent of 
the parents of tho parties mu3t have been 
given to the marriage, overlook the rule 
of British Courts stated in Broolc v. 
Brook ( ') and other cases that the lex 
loci contractus quoad solemnitates deter¬ 
mines tho validity of a marriage, and tho 
lex domicilii the question of the capa¬ 
city of the parties to marry. The prin- 
'oiple was followed in Brinkley v. Attor¬ 
ney-General (3), in which the marriage 
in Japin of an Irishman with a Japanese 
woman according to forms required by 
Japane=e Law was recognized as valid. 
Sottomayer v. De Barros (4) affords an 
ex mpie of tho application of the law of 
domicile. It may be noted that in this 
last case consent of parents required by 
the law of France was considered a part 
of the ceremony of marriage, and not a 
matter affecting tho personal capacity of 
the parties to contract marriage. 

When there is divergence between tho 
personal laws applicable to the parties to 
a -marriage or alleged marriage, itappears 
to me that the principles acted on iu the 
above cases should he followed in deter¬ 
mining whether there has bean a mar¬ 
riage or not. 

2. (1-6 I 9 H. L. Cas 193. 

3. (1890) 15 P D 76. 

4. (1877) 3 P D 1. 


Taking it however, that there was not 
sufficient evidence to prove a marriage 
even according to Burmese ideis and law, 
there can be no question that the defen¬ 
dant promised to marry the plaintiff and 
that he broke that promise. The agree¬ 
ment is not open to the construction 
that the union of the parties contempla¬ 
ted was merely a temporary one. I agree 
in the award of damages to the plaintiff. 
My only doubt, is whether she would 
not be given the full amount mentioned 
in the document, a9 was done in Ma E 
v. Maung San Da (5). The appeal of 
Maung Sein Kyi is dismissed with costs 
as she has succeeded substantially, bub 
she is ordered to pay the Court-fee 
which she would have had to pay if she 
had not been allowed to appeal as a 
pauper. 

K.N./R.K._ A ppeals dism i ssed. 

5. 3 Bur L R 8. 
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Twomey, J. 

Auikj Hla —Plaintiff—Appellant. 


v. 

Ton Gyi and others —Defendants—Res- 
pendents. 

Special Second Appeal No. 107 of 1915, 
Decided on 1st July 1915. 

(a) Possession—Suit for — Suit b*sed on 
tit 1^—Dispossession not alleged — Plaintiff 
must first prove title—Limitation Act (1908), 
Sch. I, Arts. 142 and 144. 

In a suit for po ; sessiou of immovable property 
based on title, in which the plaintiff do s Dot 
allege dispossossi n, the plaintiff must first 
prove hi^title, and the defendant canuot be re¬ 
quired to prove adverse possession until the 
plaintiff has proved his title. [P 41) 0 1) 

(b) Possession—Suit for—Title—Proof of 
— Entry in revenue map—Value of. 

An entry in a revenue map h not sufficient 
to establish titlo to immovable property. 


Ginwala —for Appellant. 

Judgment. — Tho plaintiff sued for 
possession of a strip of garden land, 
measuring 2? of an acre and appearing 
in the revenue maps and registers as P* r j J 
of a holding which he bought in 1911 
from a Karen woman named Ma Nabu. 
The strip is in tho possession of the de- 
fendants who own the adjoining land, 
and the defendants’ ca3e is that the dis¬ 
puted strip forms par' of their land which 
they bought in 1906 from one Maung Pa 
Gale. The Township Court found that 
tho plaintiff had established his title and 
that his suit was in time, and accord¬ 
ingly gave the plaintiff a decree. On 
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appeal the District Court held that the 
plaintiffs suit must fail, as he had not 
shown possession by himself or bis pre¬ 
decessor-in-title within a period of 12 
years befors the date of institution of 
the suit. The plaintiff has now appealed 
to this Court and it is contended that 
the District Judge erred in applying 
Art. 142, Schedue of the Limitation Act, 
that Art. 144 applies and therefore that 
on the plaintiff proving his title it was 
incumbent on the defendants to show 
that they had possession inconsistent 
with the plaintiff's title for upwards of 
12 years before the suit. 

This contentiou is correct. The plain¬ 
tiffs does not allege dispossession. What 
he says is that in 1914, i. e., about three 
years after he bad bought the land from 
Ma Nabu, a Laud Records subordinate 
brought to his notice that part of the 
area shown on the krein maps as Ma 
Kabu’8 garden plot was occupied by the 
defendants. He therefore brought the 
suit. The case falls under Art. 144 and 
not under Art. 142. It is further con¬ 
tended that the defendants have failed 
to prove adverse possession for 12 years. 
But before the defendants can bs re¬ 
quired to prove adverse possession it is 
necessary to see whether the plaintiff 
has proved title. The Township Court's 
finding on this point is based on the ex¬ 
tracts from the revenue maps and on the 
evidence cf the witness Bo Yi. The Dis. 
trict Judge gives good reasons for dis¬ 
regarding Bo Yi's evidence altogether. 
This witness says that when the defen¬ 
dants bought their land, he helped them 
to put up a fence on the boundary over 
against Ma Nairn's land. He docs not 

A T am xT W L hy . h , 0 helped them t0 S ral > Part 
° U !\ abu 9 and ' ®‘‘ 8 ovidencc as to 
what Maung Pa Gale pointed out as the 
boundanes of his Und is coufused. On 
the other hand there is no evidence that 

fXJ 6V0r 5n P 088 eeeion of the 
stup now in dispute. She is still living 

° ited aa a wifcQ eBS by the 
“ bu I fc ahe . wa e not examined. This 
tells strongly against the plaintiff. Ac 

qin d M g w°J P ! amfciff ’ 8 witn0 88 3, Maung 

f S en«W,W bQ 8 8 ° n ’ .° biect0d t0 fcbe de- 

sayiDg tbafc be thought 
the defendants were encroaching. 8 

This witness is admittedly on bad 
terms with the defendants. HU evidence 
if true, would only show that Ma Nabu 

iq 1R 0f r fc ^ f a° fc fchat fc he defen! 

1916 L.B./7 & 8 


dants in 1906 enclosed a strip of land 
shown on the maps as hers and that she 
took no active measures to assert her 
claim to it but allowed defendants to re¬ 
main in occupation year after year. The 
plaintiff admits that his vendor MaNabu 
never told him that the defendants had 
encroached on her garden plot. Even 
the plaintiff 's own witness Maung Sin 
says that before the defendants put up 
the fence the fruit growing on the land 
was enjoyed by the "public.” There is 
nothing to show that Ma Nabu exercised 
rights of ownership over it. If tho plain¬ 
tiff had proved that Ma Nabu was ever 
in possession, it would no doubt be ne¬ 
cessary for the defendants to prove 12 
years’ adverse possesssion. But the plain¬ 
tiff having failed to prove possession by 
his vendor at any time, the mere faot 
that the disputed laud is shown as part 
of his holding in the revenue map is not 
sufficient to establish his title. It 
may well be that the map is incorrect. 
The appeal is dismissed with costs. 

Ii N./r.K. Appeal dismissed. 
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Fox, C. J., 

Maung Thein and another —Plaintiffs 
—Appellants 

v. 

Ma Thet Finin and another — Defen¬ 
dants—Respondents. 

Second Appeal No. 345 of 1914, Deci¬ 
ded on 6th December 1915. 

BuddhLt Law—Burmese — Marriage — 
Male, minor or not, cannot be married without 
his consent—Promise by parents to marry 
children is not enforceable. 

Under the Burmese Buddhist Law a male 
wbothev a minor or not cannot be married with¬ 
out his consent or against his will. If paten ts 
promise to make or compel their child to marry, 
the Court cannot enforco such promise or give 
compensation for breach of it, bccuase by so 
doing it wouM infringe the essential principle 
that the consent of parties to a marriago must be 

i ( n 1901) 2UDR 197 *•/• (1’510 l] 

A. C. Dhai —for Appellants. 

Eo Eo Gyi— for Respondents. 

Judgment.-Tha first plaintiff is a 

spinster of over 20 years of age; the 2nd 
plaintiff is her adoptive mother. The 

1st defendant is a baohelor who is also 

LnT minorit y; *be 2nd de- 

^ndant is h! 8 father. The suit was for 
ws. 3UU as compensation for breach of 

f p e r s marriase - rt pre8ents novai 

oMqi/lh ' Qt Bata ° Ufc thafc in fehe »Pring 

of 1918 the young man and woman loved 
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each ether, and went off and lived to¬ 
gether as husband and wife by mutual 
consent for about a week. In other 
words, they eloped without the consent 
of theii parants, and behaved or rather 
misbehaved in the manner in which 
eloping couples may be presumed to do. 
It is not alleged that the young man 
promised the 'rung woman marriage 
either beforo or alter the elopement. 
The second plaintiff’s husband found out 
the runaways and according to the 
plaint ho called away the young woman 
and looked after her. According to the 
written statement he took her away and 
hid her, and in consequence the young 
man was not able to continue living with 
her. The plaint alleges that shortly 
after this the second defendant went to 
the second plaintiff, and promised her 
that he would chooee a propitious day, 
provide suitable marriage pre-eDts for 
the ycung couple, and would give his son 
in marriage to the young woman. In 
her evidence the second plaintiff said he 
asked her to allow him to make his son 
marry her daughter. She consented. 
When, however,she sent an intermedi¬ 
ary to ask the second defendant to carry 
out his promises be refused to do so, and 
said that the plaintiffs might take attr¬ 
action they chose. Rupees 300 was 
claimed because the second defendant 
had property worth between Rs. 3,000 
and Rs. 4,000 and according to second 
plaintiff and her father, it was custo¬ 
mary in their part of the country and 
considered proper that a father with 
6uch means should on his son's marriage 
give the ycung couple property woith 
what would he about a tenth of his own 
property. The second defendant repudi¬ 
ated having mado the premises alleged. 
His version of what happened was that 
whon a Sub-Inspector cf Police came to 
him abcut the matter, presumably about 
a possible charge of abduction against 
the young man, ho told the officer that 
he would make the ycung man and 
w oman marry if they consented to do eo. 
Subsequently his sou refused to marry 
the ycur.g woman. The Courts have 
found that the father did make the pro 
mises alleged by the second plaintiff and 
have given decrees in favour cf both 
plaintiffs against both defendants. Tho 
Township Court’s decree was for R 3 . 200 
but this was reduced by tho District 
Court to Rs. 100 with costs. Both sides 


have appealed to this Court, the defend¬ 
ants on the ground that neither of them 
was liable, and the plaintiffs on the 
ground that the District Court was 
wrong in reducing tho compensation, 
and in not sufficiently taking into ac¬ 
count the injury done to the young- 
woman s future prospects of marriage, 
and to her feelings, affections and social 
position. Ono cf the witnesses called by 
the plaintiffs said that he did not think 
that the young woman’s reputation was 
affected in consequence of her having 
eloped with a bachelor. The ideas pre¬ 
vailing in the particular part of the 
country appear to be peculiar. The claim 
was based not upon injury to reputation, 
injured feelings or anything remotely 
connected with love and romance, but 
upon tho monetary and, some may think, 
sordid aspect cf matrimony. Wounded 
feelings at promises made by the father 
not being carried out must have weighed 
less with the plaintiffs than the hope of 
getting as much as they could out of 
him. 

The legal question involved in the 
case is whether the breach by the father 
of his promises to give his son in mar¬ 
riage to tho \ouug woman or to make 
his son marry her, and to give the 
couple marriage presents suitable to his 
position in life, afforded the plaintiffs 
jointly, or afforded either of them, 
a eau3o of action on which the Courts 
could make a decreo for compensation. 
Tho Township Judge gave both plaintiffs 
a decree because he understood the Bur¬ 
mese Buddhist Law to allow compensa¬ 
tion to be given for breach of promise of 
marriage to the parents of the party 
injured as well as to that party. The 
District Judge was led to uphold the 
decree by reference to sub-S. 2 of S. 25 
of the Contract Act, hut he does not 
work out in his judgment how that can 
be applicable to the case 

No doubt some texts in some Dham- 
mathats, for instance those in S. 54 and 
56 of the Kinwun Mingyi's Digest, con¬ 
template penalties on parents who refuse 
to carry out a promise to give a chlid in 
marriage, but these texts apply to 
parents of a girl only. I can find no 
similar provision penalizing parents of 
a male child. But even if there were 
one, the provision would 1 e one which 
it would not he possible for our Courts 
to carry out in these days. Our Courts 
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must recognize that the free consent of 
the actual parties is essential to a 
marriage b9tween an adult man and an 
adult woman. No giving in marriage by 
parties in such a ca33 can be recognized 
as constituting a marriage unless the 
actual parties consent to be married. In 
Maung Taik v. Ma Gho (l) it was held 
that among Burmese Buddhists a 
woman, whother a minor or not, cannot 
be legally married without her consent 
or against her will ; a fortiori, a male, 
whether a minor or 
married without his consent or against 
his will. If the second defendant's 
promise was to give his son in marriage 
to the first plaintiff, the fulfilment of 
the promise by his informing the plain¬ 
tiffs that ho gave the son in marriage to 
the first plaintiff would havo no legal 
effect, consequently the plaintiffs could 
not bo given compensation for breach of 

* promise the fufilment of which would 
be useless and of no effeot. If his pro- 
]mi8e was to make or compel his son to 
marry the girl, the Coart could not 
enforce sach promise or give compensa¬ 
tion for breach of it, because by so 
doing it would infringe the essential 
principle that the consent of parties to 
a marriage must be free. 

Neither Court stated the ground on 
whioh it made the first defendant liable. 
It was not allege! that he had ever made 
promise to marry the girl. He clearly 
was not liable for any broach of promise 
to marry. For the reasons I have stated. 
hi„ father cannot be held liable to com- 
pensate either or both of the plaintiffs 
for breaoh of the promises ho was bold 
co nave male. 

The appsa! is allowed. Thedeorees of 

'°T < ?° Urts aro Bofc asid0 - 

the amt is dismissed with costs, 

Appeal allowed. 

l - (1897-1901) 2 UFR 197 :--- 
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• rull Bench 

* 0X| 0. J., Parlem and Robinson, 

Befp * nmal ~ 

Judge, D/. IsA^lYlS' 


Contract Act (1872), Ss. 23, 24, 25 and 27 
—Undertaking not to trade has no binding 
effect—Promise of payment in con ideration 
of 6ucli undertaking also void under S. 25. 

The plaintiff promised ar.d undertook n't, in 
any way to set up or carry ou a stevedoring busi¬ 
ness; the defendant in consideration of the plain¬ 
tiffs promise, agreed to pay Ks. 350 por month 
during the plaintiff’s life. The agreomont was 
observed for some months but the defendant 
afterwards refused to pay. A suit for such pay¬ 
ment was defended on the plea that the agree¬ 
ment being in restraint of trade was vJd: 

Heldii that the only consideration for the defen- 
- . - . dant's promise! was ths pluiutiffs undertaking 

not, cannot be .notto trade which was oi no binding effect and 

thit, therefore the defendant’s promise was not 
binding ou him and was void under S. 25, Con¬ 
tract Act and that tbo fact that it was carried 
out partly made no difference. Cate law Referred 

[P 54 C 1} 

Gilas —for Appellant. 

N. Cowasjee — for Respondent. 

Order of Reference— “The plaintiff. 
rauponiont is the widow of P. M. Midoo- 
r*y Pillay who carried on the business of 
stevedore in Rangoon. Akyab. Moulmein 
and Bassein with the defendant a 3 his 
general 'manager. After Madooray Pi), 
lay s death, the defendant started a ste 
vedoriDg business of his own in the same 
four place3 and parties entered into an 
agreement whereby, in consideration of 
plaintiff not directly or indirectly set¬ 
ting up and carrying on a stevedoring 
business in Rangoon, Akyab,Monlmeinan! 
Bassein or iaaoy way interfering directly 
or indirectly with defendant's business 
of stevedore in those places, the defendant 
covenanted to pay her regularly overy 
month during the term of her natural 
life ho sum of Rs. 350. Three such 
mouthly payments were made and the pre 
sent suit was brought to recover two 
more which had fallen due. The plain¬ 
tiff was granted a decree it being hold 
tnat though her convenaut w.«s not en- 

rI C lt ib \ by ,, U u ' a - 3 b ® iu * in r^traint of 
tiade, yet she having in fact performed 

it was entitled to recover the payment 

due therefor in terms of the agreement 

In this Court both partioi have raised 

points whioh they do not appear to have 

advanced in the Court below. For the 

defendant it is argued that plaintiff’s 

0 °™ nant ►"i 11 la3t anfcil h0r Lrthand 
3 Vi!? ? a0n fu,ly Q xeoated. and the 
effect of the lower Court’s decision is to 

SI ° slQ consideration into an 
indefinite number of monthly oonside a 
tiong thereby altering the oontract. Th?s 

argument, whioh would appear to hava 

been applicable to certain English oases 
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which have been reforred to, was not 
raised in them, and is not, I consider, 
sound. The wording of tho agreement 
makes it clear, I think that the inten¬ 
tion of tho parties was that the monthly 
payment should bo made alter every 
month during which the plaintiff had 
abstained from carrying on a business 
herself or interfering with defendant's 
business. Her covenant was a conti¬ 
nuing one, as might bo one for personal 
service at a monthly wage, and in either 
case payment would become duo after 
every month during which she had ob¬ 
served her covenant. For tho plaintiff 
it is argued that tho ngroomout mentions 
two considerations, the sotting up of a 
business and otherwise interfering with 
defendant’s business, and that though 
tho former is void, tho laltor is not. The 
nature of tho intorforouco sought to be 
guarded against is not specified, nor is 
it easy to see what offoctive interference 
was to bo feared from a pardanashin 
lady. 

A promise to refrain from illegal inter¬ 
ference would bo no consideration and 
reading tho agreement as a whole I 
think that tho interference referred 
to meant interference by way of 
competition, and that there was but one 
consideration. In this view tho plain¬ 
tiff’s promises wore void as being iu res¬ 
traint of trade, and this brings us to tho 
main quoetion in that case, namely, 
whether she having observed thorn for 
several months is outiblo 1 to bo paid the 
remuneration fixed in the agreement for 
doing so. The plaintiff’s case, as I under¬ 
stood it, was that S. 27, Contract Act, 
makes an agreement in restraint of trade 
void to that extent only, that is to say, 
that the promise to abstain from trading 
was not enforceable by law, [ S. 2 (g) . 
against tho person making it, but that 
there was no provision of Indian Law 
preventing such a person who has sub¬ 
mitted to the restraint from recovering 
the consideration agreod upon for his so 
doing. The section, "however, says that 
the agroement so far as it restrains trade 
i 3 void, not merely that the promise not 
to trade is void. I think that tho effect 
of the words " to that extent ” is that if 
the contract can he brought under S. 57 
or S. 58, there being either two sots of pro¬ 
mises, or alternative promises, one of 
whioh is legal and the othor illegal, then 
if the illegal portion is separable from 


the other, the legal part may be enforced. 

I have however, already held that in this 
agreement there was but a single consi¬ 
deration and thit it was wholly void. 

For the de'endant Ss. 23, 24 and 
25 are relied upon and it is argued that 
the object of tho agreement is unlawful 
being forbidden by law and opposed to 
public policy, that being tho basis of the 
law as to contracts in restraint of trade. 
The consideration for the promise to pay 
tli3 monthly allowance being unlawful 
the whole agreement is void under Ss. 24 
and 25, none of the exceptions to the 
latter section applying to the present 
cass. The consideration being bad viti¬ 
ates any contract founded on it. The 
case3 chiefly relied upon by the plaintiff 
are Wallis v. Day (1) and Bishop v. 
Kitchin (2). The actual decision does 
rot help the plaintiff as it was held that 
the covenant in restraint of trade in 
that case was not void, but reliance is 
placed upon the opinion of Abinger C. 
B., expressed in the course of the argu¬ 
ment that he 

“should require a strong authority to say (al¬ 
though the prohibition would not bo binding as 
against tho party himself’ that there being 
nothing criminal in tho contract ho should not 
have the benefit of it where he has iu fact per¬ 
formed it.’’ 

For the defendant it is pointed out 
that even if this had been an actual 
decision, it would proceed upon the Eng¬ 
lish principle only whereas the decision 
in tho present case must he based upon 
the Indian law. In this connexion I 
would note that S. 23, Contract Act, 
places immoral considerations upon the 
same footing as those opposed to public 
policy, declaring them both unlawful 
and I gravely doubt whether in the case 
referred to in Illus. (k) to S. 23-A, could 
recover the amount they agreed upon 
because the other part of tli9 agreement 
had in fact been performed. 

In Bishop v. Kitchin (2) the plaintiff 
was a traveller in hops and defendants 
had purchased the goodwill and interest 
of plaintiff in his connexions among the 
buyers of hops. The defendants under¬ 
took to pay plaintiff an annuity of £100 
during his life and agreed to employ him 
as their traveller on a salary of £250 per 
annum, payable quarterly, with a proviso 
that so long as t he plain tiff s hould be so 

1 . (1837) 2 M & W273=M& H 222=6 L J Ex: 

92. 

2. (1369) SSL J Q B 20. 
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employed and in receipt of the salary 
tho annuity should be suspended. After 
the making of the agreement and while 
the plaintiff was not employed as travel¬ 
ler of defendants or in receipt of the 
salary of £2-50, four quarterly payments 
of the £100 a year became due; and the 
plaintiff did all things necessary to en. 
title him to he paid tho same and all 
things happened and ail times elapsed to 
entitle the plaintiff to be paid the same. 
An action was brought to recover arrears 
of tho annuity, the consideration for 
which was an agreement by the annui¬ 
tant that he would not, at any time 
thereafter either on his own account or 
on account of any other person or per¬ 
sons whomsoever, excepting the defen¬ 
dants, solicit orders for hops from any of 
the customers in the West of England, 
or in South Wales, or any District what¬ 
soever. It was demurred that the agree¬ 
ment was bad, as being in general res¬ 
traint nf trade, and even if the part as to 
trading in particular Districts were sepa¬ 
rated from the rest, it was still greater 
than necessary and so unreasonable. It 
was held without deciding whether the 
restraint of trade so far as it regarded 
the West of England and South Wales 
could be enforced, that plaintiff who had 
performed his part of tho contract was 
entitled to rocover tho consideration. 

This case is at once distinguished from 
the present one, by the fact that there 
was a sale of goodwill of the business 
which would in India, have brought it 
under Excp. 1 to S. 27, Contract Act. 
The case of Haribhai Maneklal v. Sha- 

% W i8 als ° ^lied upon for 
the plaintiff, where one of the learned 
Judges pointed out the difference bet. 

ween an act,on brought to enforce the 

e D al restraint and an action brought to 
recover the consideration for the res- 

noThein h? &C f Dal ?® oiaion h °wever does 
nob help the plaintiff as it was held that 

« 3 °n°t‘ .T 1 ™ re ‘ i6d ° F °° in tbat "> se 
trade O tl °,“ Sreem8nt In reslr “ int ° [ 
ff .I. b ! quot ° d ,or pl&io- 

} ( 4 ) Ini T l v - l yabhoy Gm o- 

joon required by S. 257- A, GivVr 0 
188 2, and merely se rve to support- 'the 

*• (J898) 22Bom 86lT 
«• (1892) 16 Bom 618. 

M1908) 85 Cal 870. 


proposition tha'; though an agreement 
may not be enforceable by law, yet that 
does not prevent the consideration for 
such agreement being recovered if the 
agreement has been carried out. The 

former case decided that 
“where an agreement to give time, net sane- 
t : cned by tho Court as required hy S. 257-A, 
formed part o' the consideration for tho b.nd, 
and has actually been enjoyed by tho obligee of 
the bond, such consideration not being in its 
nature illegal, and not having as a fac r . failed, 
there is no reason why the obligor should not; 
enforce the tonus of tho bond.” 

Is may be noted that here the void 
agreement was not the sole consideration 
for tha bond, though probably tha line 
cf reasoning followed would have led to 
the same conclusion even if it had been. 
The latter case decided that a prevision 
as to giving time to execute a decree 
is not illegal, though it may be in¬ 
capable of enforcement as an agreement 
made without the sanction of the 
Court under S. 257-A, Civil P. C. For 
the defendant AI ad hub Cliunder Pora- 
7 nanick v. Bajcooniar Doss (6) 19 relied 
upoD. There tho plaintiff consented to 
ceiso carrying on his business in con¬ 
sideration of the defendants reimbursing 
him r.dvances m\Jo to his workmon. 
He cease.! carrying on business and then 
sued (or his money. It was held, first, 
that S. 2 1 of tho Contract Act applies to 
partial and not merely to total restraint 
of trade and secondly, that there is no 
foundation for the opinion that though 
tha agreement on tho part of the plaintiff 
might be void, he might enforce the 
agreement for the payment of money. 
In the judgment it was said; 

. HI ?, the agreoment on tho part of tho plaintiff 
is void, there is no consideration for tho agree* 
men ton part of the defendants to pay the money 

••; '* ho,e foment is a void contract and 
piamtm has no right to recover tho money.*’ 

This is a clear pronouncement of the 
law of India applicable to a ease like 
the present. It cannot be assumed that 
the learned Judges who made it over¬ 
looked the English oasoareferred to above. 
No subsequent case in which it has been 
expressly dissented from his boen cited, 
and I should be dispose 1 to follow it. 

vo' ,' 0ver » the Point 18 one of some 
difficulty and considerable importance, 

I think iu deBirable that it should bo de- 

a ®. enoh * nnd 1 accordingly 

refer the question whether the plaintiff, 
8Av^r^ftmedJrom Pnrtir^D or enr- 
6. llSJfi) UflLtt 70=23 \Y R 070. - - 
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n»ng od the business of a stevedore and 
fiom otherwise interfering with defen¬ 
dant s business during the months of 
November and December 1914, is entitled 
to recover the allowances of Rs. 350 in 
respect ci each of those months claimed 
in this suit. 

Judgment of the Full Bench 
Fox, C. J. The question i3 whether 
a dictum of Lord Ahinger in Wallis v. 
Vjiy (l) and the ruling in Bishop v. 
Kite Inn (2) are applicable in India. We 
have to look to the Indian Contract Act 
alone. S. 27 of that Act says that every 
agreement by which any one is restrained 
from exercising a lawful profession, 
trade or business of any kind is to that 
extent void. The agreement now in 
question does not fall within any of the 
exceptions stated in the section. In it 
is embodied a premise and undertaking 
by the plaintiff that she will not in any 
way set up or carry on a stevedoring 
business, and a promise and undertaking 
by the defendant that in consideration 
of the plaintiff's promise and undertak¬ 
ing he will pay her Rs. 350 per mensem 
during her life. The agreement extends 
to nothing more, consequently and owing 
to the plaintitT’s undertaking being in 
restraint of her trading the whole agree¬ 
ment is void. If the plaintiff’s promise 
is of no binding effect, then there i8 no 
consideration to make the defendant’s 
promise binding cn him, and it is a 
nudum pactum and vcid under S. 25 of 
the Act. The plaintiff’s promise was 
under S. 23 of the Act unlawful. It 
would be contrary to all 9ound principles 
to allow a plaintiff to recover because 
she had carried out an unlawful promise. 
The answer to the question referred 
should, in my opinion, be in the negative. 

Robinson, J. —This suit is apparently 
based on an agreement which it is 9ought 
to enforce. The agreement consists of 
eingie reciprocal promises each of which 
is the consideration, and the solo consi¬ 
deration, for tho olher. Plaintiff’s pro¬ 
mise is void being in restraint of trade 
and defendant cannot enforce it, that is, 
compel her io abide by it and he has no 
reliefs against her if she ceased to carry 
it out. Bub she has, so far, performed 
it and defendant has enjoyed tho con¬ 
sideration he bargained for. Is this 
sufficient consideration to render his 
promise enforceable? Is is uigei that 
S. 27 of the Indian Contract Act makes 
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every agreement in restraint of trade to 
that extent void and that the section 
declares the agreement, and not merely 
tbo promise, void. Further that as 
plaintiff’s promise is void and as it is 
the so!e consideration lor defendant’s 
promise, there is no consideration to sup¬ 
port defendant’s promise and no suit 
can, therefore, lie on the agreement. 
For plaintiff it is argued that S. 27 
only makes the agreement void "to 
that extent” and that these words show 
that the whole agreement is not void. 

ith this I cannot agree. Agreements 
may consist of several covenants and 
these words are, I consider, merely inten¬ 
ded to provide against the whole agree¬ 
ment being treated as void in cases 
where there are perfectly legal cove¬ 
nants which can bo clearly separated 
frem the objectionable covenant in res¬ 
traint of trade. In the present case 
there being only single receiprocal co¬ 
venants the section will act as if those 
words were not there. I will next con¬ 
sider the authorities that have been 
relied on. In Wallis v. Day (l) the 
agreement was held not to be one in 
restraint of trade and it is, therefore no 
authority, but Abinger, C. B., in the 
course of the arguments said: 

“I should require a strong authority to say 
(although tho prohibition would not be binding 
as against the party himself, that there being 
nothing criminal in the contract, he should not 
have the benefit of it, whore he has in fact per¬ 
formed it." 

The facts in Bishop v. Kitchin (2) 
were very similar to those of the present 
case. The only question argued was 
whether part of the contract which was 
in partial restraint of trade was bad a9 
being unreasonable. The defendant was 
not called upon, but counsel interpolated 
that the suit was nob to-enforce the 
agreement but to recover the considera¬ 
tion for the restraint on the plaintiff. 
The judgment was as follows: 

“The areement having been executed and the 
plaintiff having submtitel to the restraint, he is 
clearly entitle! to recover the consideration due 
in respect of it." 

This was a decision of four Judges. As 
regards this case it must he remembered 
that the law as to restraint of trade is 
different in England to what it is under 
our Contract Act. Contracts in partial 
restraint are not there necessarily bad: 
it is cnly when they are considered to 
be against public policy as boiDg unrea¬ 
sonable that they are held objectionable. 
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In India all agreements in restraint of 
trad*, in partial as well as in general 
restraint, are declared void. Moreover 
the learned Judges were not dealing with 
the express provisions cf a Statute as we 
have to do In Haribhai Maneklal v. 
Sharafali Isabji (3) it was held that 
there was a lawful agreement founded on 
consideration, viz., the mutul agreement 
to share profits and that it might be en¬ 
forced. The learned Judges did not 
come to any decision as to whether an¬ 
other covenant in the agreement was in 
restraint of trade and were inclined to 
differ on this point. Bank of Bengal v. 
Veyabhoj Gangji (4) was a case where 
the sanction of the Court to an agree¬ 
ment to give time for the satisfaction of 
a judgment-debt had not boon obtained. 
It was pointed out that the expression 
“void” in S. 257-A, Civil P. ,C., is not 
equivalent to illegal in the sense pro¬ 
hibited by law, but only means that it is 
not capable of being the foundation of 
*ny legal right. The consideration was 
however not only to give time but also 
to accept Re. 5,000 in fall discharge of a 
debt of Rs. 11,900 odd. The Court held 
that the contract was 
“not invalidated in its formation by the legal 
failure of part of the consideration; and no part 
of the consideration has failod in point of fact so 
as to give the debtors a counterclaim of any 
description.” 

In Belchambers v. Sarat Chandra 
Ghosh (5j the same view was taken and 
in this case also there was consideration 


over and above the agreement to give 
time. Davolatsing v. Pandu (7) is a 
similar case, in which it is pointed out 
that even if part of the bond is void this 
■would not invalidate the rest of the agree¬ 
ment if the former part can be separated 
from it. Madhub Chundcr Poramanick 
y. Rajcoomav Doss (6) is a case exaotly 
in point. It was held that there was 
no foundation for the opinion that al¬ 
though the agreement on the p\rb of the 
•plaintiff might be void he might enforce 
the agreement for the payment of the 
money to himself. The ground given is; 

u .ill !u SC€ein0Qt on the P artof tbe plaintiff 
* v ° l< * t ^ erei8no # consideratim for the agree¬ 
ment oa the part of the defendants to pay the 
money, any the whole oontr-c; must be trea¬ 
ted as one which oauoot be enforced.” 

This case was followed in 2iur Ali 
Mash v. Abdul Ali (8) ia which the 
opinion wag expres sed that S. 21, also 
7* (1685) 9 Bom >76. 

8. (1892) 19 Oal 765. 


probably rendered the agreement void* 
The only decisions in India, therefore 
actually in point hold that the plaintiff 
cannot recover as there is no considera¬ 
tion to support defendant’s promise to 
pay and regard the oontract as one and 
entire and wholly viol. Toe rulings 
with reference to the section of the Code 
of Civil Procedure may lead some colour 
to the argument advanced for the plain¬ 
tiff but those authorities appear to me 
to be influenced by the fact that a sec¬ 
tion of procedure wa9 involved and that 
no active legal principle would be in¬ 
fringed. 

In the present case we have to deal 
with an express provision of Statata 
Law intend© 1 to render every agreement 
in restraint of trade void. Plaintiff’s 
case is really based on the decision in 
Bishop v. Kitchin (2). It is urged that 
it was not illegal for her to promise nob 
to carry on the trade and that this pro¬ 
mise is a good consideration, and suffi¬ 
cient to support defendant's promise. 
S. 10 of the Act provides that an agree¬ 
ment to amount to a contract and to be 
enforceable by law must, amongst other 
things, be made for lawful consideration 
and with a lawful object and be not ex¬ 
pressly declared void. As I lnve pointed 
out the considerations here are tho re¬ 
ciprocal promises. If one fails the other 
falls with it. Plaintiff's promis3 must 
impose some burdeu oa h9r as well as 
confer some benefit on defendant. The 
promise amounted to nothing, for she 
might treat it as naught at any moment 
and defendant could not compsl perform¬ 
ance or obtain any recompense for pay¬ 
ments made to her. Her promise must 
be of some value but the giving of it 
made no difference in her position. The 
agreement must al30 be made with a law¬ 
ful object or purpose. The object was 
to effect a restraint of trade and if per¬ 
mitted would defeat the provisions of 
S. 27, and is therefore unlawful. Nor 
can plaintiff be allowed to shift her 
ground, if this is being attempted or fco 
make a case bassd on an executed con¬ 
sideration, for the plea that she has so 
far performed her promise only amounts 
to this that she should be allowed to 
enforoe the agreemout To allow her 
claim on any ground is really to enforce 
an agreement expressly deolarod void. 

In my opinion therefore plaintiff’s suit 
must fail. 
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Tarlett, J.—I agree that tho qviestion 
referred should ho answered in tho naga- 
tive and have nothing to add to the re¬ 
marks which I made in referring it. 

k.n./r.k. lieferencc answered in 

negative . 

A. I. R. 1916 Lower Eurma 56 (1) 

Parlett, J. 

Sadik Maisty— Plaintiff—Applicant. 

v. 

Mahomed Auzam — Defendant—Res¬ 
pondent. 

Civil Revn. Potn. No. 74 cf 1915, De¬ 
cided on 23rd December 1915. 

(a) Contract — Construction—Express-con¬ 
tract —Rights of parties. 

V, hero t» c;o is an express contract between A 
and Ji that A would deliver certain goods o C t 
C is not bound to compensate o: pay t> A ihourli 
he makes use of those kcoK ’ IP 50 C 1] 

(b) Contract Act (1872), S. 70-Applica¬ 
bility of. 

S. 70, Co* tract Act, applies only in ihc absence 
of an express contract. [p 56 C 1] 

Compagnac— for Applicant. 

N. M. Cowasji —for Respondent. 

Judgment. Applicant obtained a 
decree against respondent, hut the Utter 
successfully applied for review of judg. 
ment aud got the decree sot aside. It 
was contend© 1 here that the review 
should not have been allowel. In was 
allowed on tho ground of an error ap¬ 
parent upon the Lee of the record 
namely that the suit was based upon an 
express contract which w s held not 
proved, and the decree was granted upon 
an implied contract. 'i he only question 
therefore is whether there was such an 
error. As I understood the original 
judgment, the decree ugainsb the respon¬ 
dent was based upon the fact3 that he 
had received the bricks and had made no 
payment for them, S. 70, Contract Act 
apparently being in view. Tho record 
however showed that respondent had in 
fact made a payment, though not to the 
applicant, and this seems to have been 
the in .in ground on the application for 
review, though nob expressly dealt with 
in the judgment ou review. Nob under¬ 
standing how the question of a payment 
to a person other than the applicant or 
acme one authorized by him was mate¬ 
rial, I have hid the matter further 
argue 1 with reference to S. 70, Contract 
Act,and have come to the conclusion that 
that 39ction applies whore the delivery 
is made in the absence of any express 
contract at all. In this case it has been 


found in fact that there was an express 
contract between theapplicant (plaintiff) 
and the 2nd defendant, to which respon¬ 
dent (1st defendant) was not a party. It 
has never been alleged that the second 
defendant was let defendant’s agent. 

Upon the facts found therefore the 
judgment ou review was correct. This 
application is dismissed with costs. 
Advocate's fees two gold mohurs. 

K.N•_/R.K. Application dism issed . 

A. I. R t 1916 Lower Burma 55 (2) 

Parlett, J. 

S. C. Chaerabatty and another —Appli¬ 
cant, 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1098 of 1915, 
Decided cn 14th January 1916, from 
order of Dist. Magistrate, Rangoon. 
D/- 5ch November 1915. 

Penal Code (1860), S. 294-A—Ticket* sup¬ 
plied to every purchaser from shop—Prizes 
given to persons receiving lucky tickets — 
Public buying tickets for ebane of priza — 
There is no lottery 

Giving prize- out of the profits of sale to the 
lucky ones who happen to receive tho luckv ticket 
supplied to every purchaser from a shop does 
amount to a lottery within the meaning of 
S. 291-A, I P. C., if the general public bought 
the tickets for tho chance of h prize and not for 
the eako of tho things supposed to bo sold. 

IP 56 C 2) 

Judgment.—The cases quotod at pages 
1059-10(52 of Vol. 1 of Gour’s Penal 
Law of India dispose of the contention 
that this business was not a lottery be¬ 
cause evoryoue got something (pills or 
powder) for his money and the prizes 
which went to the lucky oues were de¬ 
rived from the profits on the s^lcs of 
drugs. Tho evidence moreover shows 
(l) that purchasers of a dozen tickets got 
them for the price of ten, (2) that the 
general public bought the tickets for the 
chance of a prize, and nob the drugs for 
tho sakoof their supposed properties and 
(3) that fome purchasers of tickets never 
gob any drugs at all. Clearly tho busi¬ 
ness was and was intended to be pri¬ 
marily a lottery. 

The contention that it was Dob a lot¬ 
tery as there was a mutual benefit, was not 
advance i because there was by sugges¬ 
tion that the case could he brought under 
tho category referred to at pp. 1063- 
10G4 of Gour but, 90 far as I could under¬ 
stand, because the purchasers (if they 
did gob the drug) got some benefit for 
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their money. This is the point dealt 
with in the earlier cases cited in Gour. 
The conviction of appellant 1 was clearly 
right. It is urged that ther9 was no 
evidence on which appellant 2 could ho 
convicted. On the contrary he lived with 
his brother, appellant 1, and helped him 
in the business, and admittedly perso¬ 
nally pushed the sale of tickets. His 
conviction was right. The sentences are 
not excessive. The appeals are dismissed. 

K.N./R.K. Appeals dismissed. 

A. I. R. 1916 Lower Burma 57 (1) 

Ormokd, J. 

Ali Asghar —Plaintiff—Appellant. 

v. 

Mi Kra Ilia U —Defendant—Respon¬ 
dent. 

Special Second Appeii No. *)0 o^ 1916, 
Decided on 2L$t Juno 1916. 

M&hom'dan Law—Restitution of conjugal 
rights—Apostacy of wife—Right of husband. 

A Mahomedau cannot get a decree for restitu¬ 
tion of conjugal rights against a wife who has 
apostatised from Mahomedanism. (1815) S. J. L. 
863 D. Foil. (1685) S. J. L. D. 40, Ref. 

[P 57 C 1] 

J.F. Lambert —for Appellant. 

Mating Gyi —for Respondent. 

Judgment.-The plaintiff, aMabome- 
dan, sued lor restitution of conjugal 
rights. The Township Court gave him a 
decree, but, on appeal, the District Judge 
found that there was no marriage aud 
that the plaintiff had brought the girl 
for a temporary purpose. The defen- 
dant ig a Burmese Buddhist. Tho plain, 
tin s case is that at the time cf the mar¬ 
riage the defeudant was converted to the 
Mahomedan religion and was married to 
im according to Mahomedau rites. It 
is not clear what the defence really is. 

•ibe written statement states that there 

was no marriage ceremony and no marri- 
age. But it is clear that the defendant, 

dlvJ Wlth the P laiatiff for Mven 
r d fl 7 n 8 - A h K m 0n the S r0UDd «»t she 

refused to become a Mahomedan. It is 
not contended by the plaintiff's Advocate 
that a marriage between a Mahomedan 
and a Burmese Buddhist is valid. Ac- 

v Far fcoth _ od ® c * si on in Husain Unwar 
2 afc n. ^f e * R Mahomedan cannot 
d r -° 0 for resfcifcut 'on of conjugal 

h, * wif0who hR8 apostatia- 
to tha n ' 0 t ? e i aQi8m - 1 am 


Shwe Yted (2). In that case a Burmese 
woman professing the Buddhist filth but 
who, at tho rime of her marriag-?, simu¬ 
lated conversion to Islam, and was 
married with Mahomedan ceremonies, 
was estopped from saying that she was 
still not a Mahomedan; and she was net 
allowed a divorce, there being no fault 
established on her husband’s side. That 
case was not cited in Hussain Unicars 
case (l). Which was decided ten years 
later. I doubt if a Burmese woman, 
who is converted to Mahomedaoism fer 
tho purpose of a marriage with a Moha- 
tnedaa, can by estoppel be placed in a 
worse position than ii she had been a 
real Mahomedan at the tinje of tho 
marriage. In Hussain Unicar s case (1) 
it was admitted that an apostate Mahc- 
medan wife by her apostacy cancels the 
marriage. If the plaintiff’s case is true 
that tho defendant was married accord¬ 
ing to Mahomedan ceremonies and be¬ 
came a Mahomedan, she has apostatisad 
and the marriage is thereby cancelled. 
If the defendant’s case is irue that she 
never became a Mahomedan and was net 
marriol according to Mahomedan cere¬ 
monies, the plaintiff’s Advocate admits 
that there would be uo marriage. In either 
case, therefore, the plaintiff is not en¬ 
titled to restitution of conjugal rights. 
This appeal is dismissed with costs. 

_ K.N /r K. _ Apjical dismissed . 

2. (iS75)S J L Bill. 


A. 1. K. 1916 Lower Burma 57 (2) 

Fox, C. J. 

Fakir Chau and another— Appellants. 

v. 

Adi Chandro Doriua —Respondent. 
Second Appeal No. 179 of 191*1, Decided 
on 3rd September 1915. 

Buddhist Law Burmese—Applicability of 

-Kajbansit. 

Durmoso Buddhist Law is not applicable to 
Kajbansis, even if they are Buddhists. The Law 
applicable to them is the customary Law pro- 

S'W i» ^eir habitat: U. D R. 
(1692-96) II, 608; Diss. 2 LB R 95, Ref. 

r , . IP 68 0 1] 

Oampagnac for Appellants. 

J. E. Lambert— for Respondent. 
Judgment. The case was between 
Ra]banais or Mugs. One question for 
determination was whether the wife of a 
Rajbansi had an interest in property 
which had been bought by her husband. 
The Diatnot Judge, on the strength of 
the decision in Ala Tin v. Loop Raj 
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Barna (l), was of opinion that sha had. 
The p >rt of the judgment quoted hy the 
District Judge, viz., 

“Prima facia, as a Buddhist, deceased would 
come under the Buddhist Law of the country at 
large, and tho burden of proving any special 
custom or usage varying the ordinary Buddhist 
rules of inh ritacce would bo on the person 
asserting the variance” 

appear to me to be entirely opposed 
to tho course of decisions in the Indian 
Courts, some of which are referred to iu 
Fone Lan v. Ma Gyee (2). The various 
races are accorded the customary law 
prevailing amongst them, and such 
customary law is applied to them in 
whatever part of the Indian Empire 
they may settle or be. I cannot accede 
to the proposition that) Burmese Buddhist 
law is applicable to t 9 Rajbaneis, oven 
if they are Buddhists. The law to be 
applied to them is the customary law 
prevailing amongst them in their habitat, 
which i9 Chittagong. Burmese Buddhist 
law not being applicable in the case, 
there is no foundation for the claim that 
the wife in this case owned half the 
property sold to the deceased whom the 
plaintiff represents. It wa9 for the 
contesting defendants to show that under 
the customary law applicable to Raj- 
bansis a wife had an interest iu property 
bought by her husband. There was no 
evidence that this was the case. The 
defence should have been held untenable 
on this ground. In this view thegrounds 
of appeal to this Court are irrelevant. 
The appeal is dismissed with costs— 
three gold mohurs allowed as Advocate’9 
fee. 

K.N./r.K._ Appeal dis missed. 

1. Chan Ton’s L G 370=U B R|(18‘J2-9G)ll 009. 

2. (1902-04) 2 L B R 95. 

A. I. R. 1916 Lower Burma 58 

Twomey and Ormond, JJ. 

Shanghai Life Insurance Co., Ltd .— 
Defendant—Appellant. 

v. 

Helen Constance Brown and another — 
Plaintiffs—Re pondent9. 

First Appeal No. 135 of 1914, i Decided 
on 6th January 1916. 

(a) Contract—Construction — Insurance — 
Refusal by insurer to accept premiums — 
Effect of—Insured can sue for damages or 
refuse to treat contract as a* an end. 

Once the insurer refuses to iccept premiums, 
tho insured is not bound to v on tendering suc¬ 
cessive premiums in order to save the right to 
recover the amount insured; he can sue for dam¬ 
ages at ihat time or refuse to treat the contract 
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as at an end, as the insurer’s refusal to accept 
premium is a c-ntiuuiug refu al : Honour v. 
Equitable Life Assurance Society of the United 
States (1900), 1 Ch D 652, Bef. ' [P £9 C 1] 

(b) Court Fees Act (1870), S. 5—Levy of 
additional fees — Provisions apply only to 
pending cases. 

Ti e piovifions of tbc Court Fees Act relating 
to the levy cf additional fees apply only to cases 
which are pending and cannot be enforced in 
cases which have be* n finally decided; 7 All 528; 
Foil, " (P 59 C 2] 

UacDonnell —for Appellant. 

Villa —for Respondent. 

Ormond, J. (25 th November 1915.)— 
Three “incontestable” policies of insur¬ 
ance upon the life of the plaintiff’s 
debtor were effected with tho defendant 
Company and were handed over by the 
defendant to the plaintiff, the insured 
debtor having been passed by the Comp¬ 
any’s doctor and accepted by the defen¬ 
dant as a first-class life. The original 
premiums weie paid by the plaintiff on 
30th November 1909 and the second pre¬ 
miums were paid by her to the Company 
on 1st March 1910. When the plaintiff 
tendered the next premiums, they were 
refused on the ground that tho insured 
debtor was not a first class life, he hav¬ 
ing previously applied for a policy to this 
office when ho was offered a ‘“lien" polioy 
only, as he was the not considered to bo 
a first class life. The Company cancelled 
the policies unless the insured submitted 
to further medical examination and was 
again passed a9 a first class life. The 
insured debtor was away. Correspon¬ 
dence ensued; the plaintiff repeated her 
tender and hold the Company to their 
contract. On 3rd May 1913, the assured 
debtor died and the plaintiff instituted 
this suit to recover the amount due on 
the policies. The plaintiff obtained a 
decree and the defendant appeals. 

The defence is that although the de¬ 
fendant purported to terminate the con¬ 
tract, the plaintiff could not recover the 
amount insured, because she did not 
tender the successive premiums and that 
her only remedy, therefore was to 9U0 
for damages as at the time when the de¬ 
fendant cancelled the contract; and in 
support of that contention, the defen¬ 
dant’s Advocate refers us to a passage 
in May on Insurance at p. 1346, which 
says that, upon a refusal to receive a 
fui ther premium, the policy-holder has 
three-fold remedies (l) to treat the policy 
as rescinded and sue for its present value 
(2) to continue to tender premiums and 
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on the death of the insured, sue for the 
amount insured (3) to go into equity and 
nek to have the policy declared in force. 
He also cites a passage from Macgilli- 
very on Insurance at pp. 217 and 218, 
■which refers to same American decisions 
which are not before U3. He .also refers 
us to the case of Honour v. Equitable 
Life Assurance Society of the United 
States (l). That case only shows that 
the assured is cot entitled, on account 
of the insurer's refusal to receive the 
premiums, to a declaration of the Court 
that his policy is valid ; 'because the 
plaintiff has then no claim against the 
defendant and the Court refuses to deter¬ 
mine the right before the time has ar¬ 
rived at which the right is enforceable. 
In that case the suit was dismissed on 
the defendants’ undertaking that if any 
action is thereafter brought on the policy 
they would not rely as a defence on the 
non payment of the premiums on the 
dates. 


That case dosa not amount to a 
decision that, after the cancellation of 
the contract by the insurer, it would be 
necessary for the policy-holders to go on 
tendering premiums in order to save the 
right to recover the amount insured. The 
tender is merely evidence of readiness 
and willingness to perform the contract. 
The plaintiff, no doubt, could have ac¬ 
cepted the repudiation by the defendant 
and have sued him for damages as at that 
time; but the plaintiff refused to treat 
the contract as at an end and she kept 
the defendant to the .contract. The de¬ 
fendant in effect said: "It is no good 
going on tendering the premiums : the 
polioies are cancelled.” The defendant’s 
refusal to perform his part of the con¬ 
tract was a continuing refusal; and the 
plaintiff having kept him to his contract 
the defendant could at any time perform 
the contract by intimating to the plain¬ 
tiff that he was willing to receive the 
premiums; i. e., it was open to the de¬ 
fendant also to treat the contract as 
subsisting; but, in order to do so, he 
would have to give notice to the plain- 
tiff of his change of mind, in order that 

the pla 1?t , ff . ; g ht fceuder thQ preffiioms 

Ihe plaintiff alleges that she was ready 
end willing to pay the premiums, and 

entithS f D0 L :refUted ’ She i3 'before 
entitled to the amount insured less the 

^ emiutD9 n P* id , i. e, she is 
1 * USOO) 1 Ch D 682=69 L 3 Ch 420. 


entitled to the decree she ha3 obtained. 
I would dismiss tbs appeal with ccsts. 

Iwcmey, J. (25th November 1915.)— 
I concur. After the judgment in appeal 
wa3 delivered the Assistant Registrar in 
the Appellate Side brought to the notice 
of the Court that the proper court-fee 
should be Rs. 523, and not Rs. 425 only 
ordered to he paid on the Original Side 
and Appellate Side, both the suit and 
appeal beiDg in iorma pauperis. The 
Advocates for the appellant and respon¬ 
dents both argued that in the absence of 
one of the Judges who heard the appeal 
a single Judge cannot pass any order, 
relying on the provision in the Lower 
Burma Courts Act requiring two Judges 
to hear an appeal from the Original Side 
of the Chief Court and also on Mahadei 
v. Ram Kishen Das (2), which states) 
that the provisions of the Court-Fees 
Act regarding the levy of additional 
conrt-fees apply only to pending cases. 
On 6th January 1916, Twomey, J., 
passed the following 
Order. —After hearing counsel in this 
matter, I am of opinion that I have no 
power in the absence of Ormond, J., to 
pass orders unless by consent of parties. 
But I note that I concur in the opinion 
of the learned Judge in Mahadei v. Ram 
Kishen Das (2) that the provisions of 
the Court-Fees Act relating to the levy 
of additional fees apply only to cases 
which are still pending and cannot be 
enforced in cases which have been finally 
decided. No further action will be taken 
to recover the additional court-fees in 
this oase. 

K.N /r.k . _ Appeal dismissed. 

2. (1885) 7 All 628. “ ~ 
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Fox, C. J. AND Parlett, J. 

A. K. A. M. Firm —Plaintiffs—Appel¬ 
lants. 

v. 

Ahmed Suleman Mapara and another 

Defendants—Respondents. 

First Appeal No. 36 of 1914, Deoided 
on 25th May 1915. 

e P » e Q #i o* nCy 7 owns Insolvency Act (1909), 
Ss 28, 29 and 30—Order of adjudication— 
Failure to file schedule within period pres¬ 
cribed. — Subsequent application for 
approval of composition and annulment of 
adjudication—Application allowed — Com- 
positlon held to be not binding on creditors. 

lha pain,,oa sued for the balance of an ao- 

Tb f d ° fenda “*9 contended that they 
bad b«en adjudicated insolvents and that the 


v»». 
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compcsi f: on ?c^’cmo approved of by the Court 
was buying <u the plaintiff, acd precluded 
them from suing. It aprearod that the defen¬ 
dants were adjudicated ou 4th March 1011 and 
were order* d to file their schedule within 30 
days from the sorvice of that order on them. 
Nothing was done till 2nd February 1012 when 
the defendants presented a petition stating that 
the creditors who had obt,ined the adjudication 
wo o their onlv creditors and were willing to 
compound for8 annas in th* rupee *nd praying 
that the seise no b i ap roved and the adjudica¬ 
tion annulled. The Court thereupon ordered 
the annulment: 

licit!; ( 1 ) that inasmuch .as there was no 
public examination < f the insolvents, nor was 
any special leave to dispense with such exami¬ 
nation ohta.ned, the insolvents’ application 
could not be heard in view of the exp-ess pro¬ 
hibition in sub-S. (2) of S. 29, Presidency Towns 
lusr lv- ncy Act; (p CO C 2] 

(2) that, therefore, the cider could not he re¬ 
garded a* an order under S. 30 of tho Act and 
there was no conifositiou cr scheme by which 
tho plan tiffs were bound. [p CO C 2] 

Chari—tor Appellants. 

Broadlcnt — fur Respondents. 

Fox, C. J.—Tbo plaintiff firm suerl 
for the balance of an account which, so 
far as it was for principal, ended on 
29bh May 1910. Tbo defendants setup 
that they had since then been adjudged 
insolvents! and that in tho insolvency 
proceedings a proposal for composition 
of their debts had been approved by tho 
Court, aud this composition was binding 
on all their ere iitors and precluded the 
plaintiffs from suing Mum. 

It appears from Insolvency Case No. 
9 oi i!)12 that the defendants were ad¬ 
judicated on 4th March 1911. Notice of 
tho adjudication was published in tho 
Gazette of India, the Buima Gazette and 
the British Burma Advertiser, in March 
1911. By the adjudication order tho 
insolvents were ordered to filo their 
schedule within SO days from service of 
the order on them. No schedule was 
ever filed, and nothing was dene in tho 
case until, tho 22nd February 1912 i. e., 
nearly .a year after the adjudication 
order. Tho insolvents then presented 
a petition stating that tho creditiors 
who hal obtained the adjudication were 
their only creditiors, and that they were 
willing to compound for 8 annas in the 
rupee. They asked the Court to approve 
this arrangement and to annul the ad¬ 
judication. This application appears to 
have been regarded as a submission of a 
proposal under S. 28, Presidency Towns 
Insolvency Act, but it is nob clear that 
tho section applies when there is only 
one creditor. Sub-S. (4) of S. 29 appears 


to show ^ that the sections under the 
heading “Composition and schemes of 
arrangement” apply only when there is a 
general body of creditors. Sub-S. (2), S.28 
contemplates that the insolvent’s proposal 
should be submitted to the Official As¬ 
signee and sent by him to each creditor 
mentioned in the insolvent’s schedule or 
who had tendered a proof. In the pre¬ 
sent case there being no schedule tho 
prescribed procedure could not be carried 
out, yot tho farce of calling a meeting of 
creditors was gone through. There was 
no public examination of the insolvents, 
no special leave to dispense with such 
examination wes obtained, consequently 
if the insolvents’ application was one 
under the composition sections, it could 
not to heard in view of the express pro 
hibition in sub-S. (2), S. 29. When the 
niettcr came on to be dealt with, the ad¬ 
judicating creditor’s Advocate 6tated 
tha. tho creditor had been paid eight 
annas in the rupee which he accepted in 
full satisfaction. The Official Assignee 
stated that costs, commission and 
charges had been paid. The order made 
wassimply: “The insolvency isannulled.” 
There is nothing in that to show that it 
was meant to he an order under S. 30 of 
the Act, and does not show the provi¬ 
ders of Ss. 29 aud 30 were before tho 
learned Judge's mind at tho time ho 
made it. Possibly he considered that as 
tho adjudicating creditor did not oppose 
tho annulment, it was open to him to 
annul tho adjudication as upon consent, 
or under S. 21 of the Act. 

In my opinion tho order connot bo re¬ 
garded as an order under S. 30 of the 
Act and there was no corn position or 
scheme by which the plaintiffs were 
bound. I would, therefore, allow tho 
appeal, set asido tho decree, and 
direct that the suit bo re-admitted 
under its original number and heard on 
its merits. Tho defendants should be 
ordered to pay plaintiff firm’s costs of 
this appeal. 

Parlett, J.— I concur. 

Appeal accepted ; Case remanded . 

K.N./R.K. - 
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Ormond and Twomey, JJ. 

Maung Gyi il/aww(/^AppelIant. 

v. 

Moosajee Ahmad & Co. —Respondent. 

First Appeal No. 48 of 1914, Decided 
on 2nd July l9lo. 



1916 Maung Gyi SIacng v. Moosajee Ahmad and Co. Lower Burma 61 


(a) Contract Act (1872), S. 107—Notice by 
seller of intention to re-sale — Seller is not 
precluded from claiming damages. 

A seller decs not, by giving notice of h ; s in¬ 
tention to re-sile, preclude himself from claim¬ 
ing damages based upon the market rate ou the 
dm date. 7 L D R 252 Ref. IP 62 C 2] 

(b) Contract Act (1672), S. 107—Re-sale 
by seller on default by buyer—Effect of. 

A seller by re-selliDg must be taken to rescind 
the contract and to re-vest the property in him¬ 
self, even though the ro-sale. as such, is iuvalid; 
Eagedorn v. Laing (1315) G Taunt 1G2 Ref 

[P 62 Cl] 

(c) Contract Act (1872), S. 107-Failure 
by buyer to take delivery of goods—Seller ex¬ 
ercising rights of resale— He can sue for 
damages by way of re-sale or for damages 
based upon market value. 

Where a buyer of goois fails to take delivery 
of them and the seller purports to exercis* his 
right of re-sale, the latter cau sue the former 
for damages by way of ro-sale and in the alter¬ 
native for damages based upon the market rate 
on the due dale; 15 BLR 276; 24 CaJ 124; 24 
Cal 177; 39 Cal 5 63 Ref. rp 62 C 2] 

(d) CivilP. C. (1908), S. 107-Notice of 
re-sale—Revocation of—Seller can revoke no- 

Obligations imposed seller by giving 
notice of re-iale. 

A seller can revoke a notice of re-sale, but cer¬ 
tain obligations aro imposed upon him by his 
giving such a notice. Ho must deliver the 
goods to the buyer if the buyer pays the contract 
price and any expenses incurrod by the seller in 
respoct of the re-sale at anytime before the re¬ 
sale is effected, or b?fore the notice of ro- 
sale is revoked and probably within a reasonable 
time after such revocation. If ho proceeds ton 
re-sale, he must ro-salo fairly and the buyer can 
hold him to the re-salo. If the sellor re-sells at 
a price higher than tho contract prico, ho cannot 
put aside tho re-salo and claim higher damages 
as upon the market rato on tho due date. If he 

tin U K. a r ^ tf * Pf,C0 loss thaa would have 
been obtained by a proper ro-sale, the buyer may. 

by way of set-off or in a separato suit, olaim 

tK, an i d P' aced in tbe same position as 
if the re-salo had boon properly held and a pro- 
per price obtained. If the buyer impugns thifre- 
sale and does not claim such damages? the sellor 
may renounce tho re-sale and claim damages 
based upon the market rato on the duo date. 8 

n , . [ p 68 C1] 

Chari— for Appellant. 

«/. if. Das— for Respondent. 

J -~ In September 1909 the 
fendant 3,00^ ** 

io d 8 p o w r&B p n^ 2 r a :f iv f; y 

“t" fa 8 aStaT" 
S r? Aprifmo 

• at Rs. 6-3-0 and Rs. 1,000 at 


Rs. 5-4-0 but in reality ho bought tho 
shares in himself in the names of two 
other persons. Subsequently and before 
the institution of the suit, the value of 
these shares had risen considerably. The 
plaintiff sued for damages on the re-sale; 
but at the hearing he abandoned his 
claim to re-sa!e damages and amended 
his plaint by claiming, in the alternative, 
damige3 upon the basis of the market-rate 
cn the due date. The amouub of damages 
assessed upon the market-rato was less 
than the re-sale damages and the plain¬ 
tiff abandonened the difference. The 
suit wa9 instituted on 7th November 
1912 when the market-rate of these 
shares was Rs. 9-12-0. Tho highest price 
that these shares touohod was Rs. 10-4-0 
on the 20th November 1912. 

The plaintiffs' case was that the pro¬ 
perty in these shares had never passed 
to the defendant; that there was no re¬ 
sale, because the plaintiffs could not sell 
to themselves their own property; and 
that the notice of the re-9alo does not 
preclude th9 plaintiffs from claiming da¬ 
mages based upon the market-rate. The 
defence was that tho property had 
passed to the defendant; that tho re-sale 
was invalid because tho plaintiffs had 
bought benami; that the plaintiffs de¬ 
ceived the defendant into believing that 
they had re-sold and tliU3 prevented the 
defendant from subsequently tendering 
the contract price when the shares went 
up in value; and that the plaintiffs 
could not recover any damages without 
first accounting to the defendant for the 
shares, upon the authority of Buchanan 
v. Avdall (1). The learned Judge on the 
Original Side held that as the defendant 
had not given evidenoe, he could not 
presume that the dofondant was not 
aware of theire purohaso by the plaintiffs 
and did not acquiesce in it; and gave the 
plaintiffs a decree for the amount of 
damages claimed. The defendant now 
appeals. A re-sale must be oonduoted 
openly and fairly. The inference to be 
drawn from the plaintiffs' buying the 
shares benami is that they intended 
to conceal the fact that they had bought 
in the shares. The onus of shewing that 
the defendant knew that the plaintiffs 
had bought the shares was, therefore, on 
the plaintiffs. It is not alleged, how¬ 
ever, that the shares were bought in at 
less than their market value: nnd 
U) U875] 16-B L R 276. • 
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Question v.bother or net the defendant 
knew of the benami character of the sale 
is immaterial. As to the property having 
passed to the defendant: in a contract 
for the sale of shares, it would net 
be unreasonable to presume that the 
buyer authorizes the seller to approp¬ 
riate on the buyer’s behalf shares answer¬ 
ing to the contract. The property in 
shares would not pass without a written 
transfer signed by the assignor; and 
there is nothing in the evidence to 
show that the seller had executed a writ¬ 
ten transfer; but the sbaree are admitted 
to have been duly tendored. The parties 
apparently’ considered that the property 
in the shares had passed to the defen¬ 
dant; and I think it must be deemed io 
have done so. But this question also 
does not arise in the case: for not only 
is it the case of both parties that 
the io-sale is invalid, but in the case of 
a sale in which the property has passed 
to tho buyer, if the seller re-sells, he re¬ 
scinds the contract, re-vests the pro¬ 
perty and sells as owner—See Benjamin 
on Sales, 8th Edn. p. 945, and the au¬ 
thorities there cited. If then a seller 
buys the good at the re-sale, he hnys his 
own property—whether the property in 
the goodss had previously passed to the 
buy er or not. The defendant would there¬ 
fore be entitled to treat the re-sale as 
invalid, not because the plaintiffs had 
bought benami, but because they had 
bought their own property. 

The question then is: Is a seller of 
goods, by giving notice of re-Bale and 
effecting an invalid re-sale, precluded 
from recovering damages against tho 
buyer who is in default? ifr. Das, for 
the plaintiff-respondent, cites tie case of 
Javial A. K. A. S. v. Moola Dawood Sons 
k Co. (2) as an authority to shew that a 
seller may disregerd his notice of re-sale 
and can recover damages otherwise than 
on re-sale. In that cise, which was an 
appeal from a decision of mirie on the 
Original Side, shares were sold for deli¬ 
very at a future date; the buyer was in 
default and the seller gave notice to the 
buyer that he intended to re-sell; about 
two months later he gave netice to the 
buyer that unless he paid a certain sum 
by a certain date by way of compensa¬ 
tion, be (the seller) would proceed to en¬ 
force his right p by suit. Tim seller durin g 

LB 273=8 LBR 343=7 L 13 R 
252=25 I C 799. 


the next six or eight months and before 
he instituted his suit sold the shares on 
his own account at prices which upon 
the average v, ere higher than the market 
rate on the due date. I held that the 
buyer was entitled to treat those sub¬ 
sequent sales as having been made in 
pursuance of the seller's notices of re¬ 
sale. The appellate Court apparently 
gave no effect to the notices of re-sale, 
hut allowed the buyer the benefit of the 
higher prices realized by the seller, in 
mitigation of damages: upon the au¬ 
thority of Oldcrshaw v. Holt (3), Smith 
v. M'Guirc (4) and Brace v. Calder (5). 
I do not think however that it could 
have been iuteuded to lay it down as a 
principle that where shares sold for deli¬ 
very at a future date are tendered on the 
due date and the buyer makes default, 
the seller—because be subsequently sella 
the shares on his own account at a price 
higher than the market pric3 cn the duo 
date—is precluded from recovering da¬ 
mages based upon the market rate on the 
flue date. In my judgment in that case, 
I did not intend to hold that a seller byi 
giving notice of his intention to re-sell 
altogether precluded himself from claim-; 
ing damages based upon the market rate! 
on the due date. The seller can revoke 
his notice of re-sale. But certain obli¬ 
gations are imposed on the seller by his 
gving a notice of re-sale: he must deliver 
tho goods to tho buyer if the buyer pays 
the contract price and any expenses in¬ 
curred by the seller in respect of the re¬ 
sale at any time before the re-sale is 
effected, cr before the notice of re-sale is! 
revoked and probably within a reason¬ 
able time after such revocation. If he 
proceeds to a re-sale, h9 must ro-sell 
fairly and the buyer can hold him to the 
re sale. If the seller re-sells at a price 
higher than the contract price, ho can 
not put aside tho re-sale and claim 
higher damages as upon the market 
rate on tho due date. If he sells unfairly 
at a price less than would have been 
obtained by a proper re-eale, the buyer 
may, by way of .set-off or in a sepa¬ 
rate suit, claim damages and be placed 
in the same position as if tho re-sale had 
been properly held and a proper price 
obtained. But if the buyer impugns the 
re-sale and does not claim suoh damages i 

3. (1840) 12 A & E. 590. 

4. (185') 27 L J Ex. 455. 

5. (1895) 2 Q B D 253=G4 L J Q B 582. 
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the sailor may renounce the re-sale and 
claim damages based upon the market 
rate on the due date: which is what has 
happened in the present case. 

In Buchanan v. Avdall (1), no claim 
was made for damages upon the basis of 
the market rate on the due date; there 
wa9 no evidence of such damages and the 
re-sale was invalid. From an observa¬ 
tion of Markby, J., during the argument 
at p. 283, it would appear that he was of 
opinion that it was then too late to ask 
for damages upon that basis; and in his 
judgment ho points out that there was 
no evidence of the market rate apart from 
tho re-sale which in that particular case 
could not be relied on as any inlication 
of the market rate; although Ponti- 
fex, J., at p. 292 was of opinion that if 
the plaintiffs’ conduct had not been so 
improper with regard to the re-sole, he 
would probably have been entitled to 
have damages assessed upon the basis of 
the market value. There are certain ob¬ 
servations of Pontifex, J., in that case 
which are in the plaintiffs’ favour, shew¬ 
ing that the property in the goods after 
the re-sale remained in the original 
buyer. Buttbose observations were obiter 
dicta and I think tho learned Judge 
must have overlooked the fact that the 
seller was entitled to rescind the con¬ 
tract. A seller by re-selling must be 
taken to have rescinded the contraot and 
to have re-vested the property in him¬ 
self, even though the re-tale, as such, is 
invalid: see Eagcdorn v. Laing (6). The 
defendant therefore after the re-sale had 
no further rights unver the contract and 
could not insist upon delivery of the 
chares upon paying tho contract pric*. 
There oan be no doubt that a plaintiff 

?nV U0 lU fOr u amag69 byway 0f re - 83 lo 

unon th« 9 alt . er , Dafcivo ,or damages based 
upon the market rate on the due date 

The proposition was assumed in Bu 

chanan v. Avdall ( I) and also in the loU 

Wing cases: viz .,A. Yule & Co. v.Maho- 

med Ho S sam (7), Clive lute Mills & Co 

lCo v ? r n £m o Arab (8) aD(i Angullia 
« Co. v. E. D. Sasson k Co. (9), it ia a. 

matter of common practioe and I know 

above £££ ^1?%^ 

7. (1881) 24 Cal 124. ’ 

8 . (1881)21 Cal 177. 

9- (1912) 89 Cal 668=18 I 0 706 


market-rate on the due date and I would 
dismiss this appeal with costs. 

Twomey, J —I concur. 

K.N./r K. Appeal dismissed. 
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Twomey, J. 

Nga Tun —Appellant. 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 169 of 1916, De¬ 
cided on 28th March 1916, from order of 
Sess. Judge, Tharrawaddy, D). 19th 
Fobruary 1916. 

(a) Penal Code (1860), Ss. 300, Excep. (2) 
and 304-Ptrson seen with stick trailing in 
hand for purpose of committing theft — 
Person exercising right of private defence 
with companion who is armed—Person carry¬ 
ing stick must be asked to drop it and to 
surrender—Failure to do so brings case with¬ 
in Excep. (2) to S. 300. 

The right of private defence arises when a man 
is seeu with a stick trailing in his hand and for 
the purpose of committing theft. But when the 
person exorcising the right is with a companion 
who is armed, it is the duty of tho former to 
warn the person to drop the stick and to sur¬ 
render, and the failure to do so brings tho ca<« 
under the 2nd exception to S. 800, I P c 
Firing the first shot in tho air is not sufficient 
warning for this purpose. A long term cl impri¬ 
sonment is not called for in in such cases. 

P.rt -AppHf.Mmj , „ 8 f 60) ' S 

oMnjiiriDg any one in particular: 3 L B R 122 
(c) Penal Code (I860), Ss. 300 an^O^- 

t aC V n ? !" 7 8 ° 0d Uhh erring only 

usc<1 Linicncy .LulS 

wh C i^k rf * CfU ” ,: “.H Dienc >' n, “y well bo shown 
where the accused has acted in good faith fo. 

the pro cction of his person or propcm ' au °d 
has erred only , u tho degree of force or vfolenco 
used or in actiug too hastily. r P c . 

Judgment. - Tho' Sessions Court 

!h U ?n 8U i hC,enl 8round8 for bolieving 
that the deceased Shew Zan and another 

man went to the accused Maung Tun’s 

paddy fields at night for the purpose 0 

stealing Maung Tun’s seedlings that 

r; - tb0 two fcbilves and 
fired his gun to frighten them away, that 

the deceased then oame towards Maung 

Tun trading a long bamboo in his hand 

and Maung Tun thereupon fired another 

shot, aiming at Shwo Zan and aiming 

low. After reading the evidenoe I see no 

reason to differ from these finlinog Th» 

8Qn had been given to Mauog Tnn b\ 

STun being the 
village headman. It was loaded with 
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No. 4 shot and the charge took effect on 
Shwe Zan’s right forearm. Some of the 
pellets passed through the radial and 
ulnar arteries so that the wounded man 
soon hied to death. The learned Sessions 
Judge disallowed the plea of self-defence, 
because he considered that the accused 
ought to have warned the thief before fir- 
ing at him and that the omission to give 
warning precluded the accused from 
pleading self-defence. It is argued 
for the appellant that this view is incor¬ 
rect. for warning had already been givn 
by firing the lsi shot in the air and the 
deceased by coming in the direction of 
the accused appeared to have disregarded 
that warning. This argument is not 
without force. Bub on full consideration 
I think the Se3sious Judge was right in 
holding that the accused acted too pre¬ 
cipitately in firing at the man as he did. 
It may bo conceded that the right of 
private defence arose when ho saw the 
man approaching him with a stick trail¬ 
ing in his hand, for he might except the 
man to hit him with the stick. But 
Maung Tun and his son-in-law Maung 
Nwe were two to one,and Maung Nwe who 
was clcse by was aimed with a fish 
apear. 

I think that in the circumstances 
Maung Tun before firing at the man 
should at least havo called ou him to 
drop hi: stick and surrender and that in 
failiug to do so he exceeded his right of 
private defence. The case falls within 
the 2nd exception to S. 300, I. P. C. 

The learned Sessions Judge’s finding 
that the accused is guilty under the 
second part cf 3. 301 I. P. C., is incor¬ 
rect. As explained in Shwe Ein v. King- 
Emperor (l), tho second part of S. 304 
refer only to case in which the offender 
has no intention of injuring any one in 
particular, I alter the conviction to one 
under the 1st part of S. 304, culpable 
nomicido not amounting murder. 

In a case of this kind a long 
term of imprisonment is not called for 
and tho sentence of a year's imprison¬ 
ment is, in my opinion, excessive. Leni¬ 
ency may well be shown where tho ac¬ 
cused has acted in good faith for the pro¬ 
tection of his person or property and 
has erred only in the degree of force or 
or violence used or in acting too 
hastily, as in this case. I alter the 
3o ntenco to imprisonment undergone 
(1905 06) 3 BL R 122," 


by the appellant Nga Tun and a fine 
of Rs. 200 or in default rigorous im¬ 
prisonment for a further term of four 
months. The amount of fine, if recovered 
will be paid to tho widow of the de¬ 
ceased as compensation under S. 545 (b), 
Criminal P. C. 

K N.fR.K. Sentence reduced . 
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Ormond, J. 

Annamaly Chetty —Defendant—Appel¬ 
lant. 

v. 

Ma Since May and others —Plaintiffs— 
Respondents. 

Second appeal No. 224 of 1913, Deci¬ 
ded on 2nd June 1915, from decree of 
Dist. Judge, Thaton D/- 15th May 1913. 

Lower Burma Land and Revenue Act 
(1876), Ss. 4 and 5—Suit for declaration that 
particular land formed part of pagoda site 
and for possession — Boundaries of land not 
defined by Revenue Court—Jurisdiction of 
Court held to be barred—Jurisdiction—Civil 
and Revenue Courts. 

Where the “Tagas” of a pagoda brought a suit 
for a declaration that a certain plot of land 
takan in by the defendant for his rubber planta¬ 
tion belonged to the pagoda site and for posses¬ 
sion thereof, and it appeared that the boun¬ 
daries of tho laud had not been defined by tho 
Revenue Officer. 

Held: that the civil Courts were precluded 
from deciding the question whether tho land in 
suit formed part of tho pagoda site and that 
until the plaintiffs had obtained a decision in 
their favour from the Revenue Authorities, they 
cculd not make out a title to possession of tho 
said land. [P G5C 1] 

Coltman —for Appellants. 

May Oung —for Respondents. 

Judgment. — The defondant-appel- 
lanfc had a rubber plantation near a 
pagoda and helextended it by taking in 
a plot of land measuring 2’32 acres. 
The plaintiffs who are '*Tagas” of tho 
pagoda sued for declaration that this 
plot of 2’32 acres belongs to the pagoda 
9ite and for possession. The plaint al¬ 
leges that the defendant entered upon 
tho said land, felled a Dumber of fruit 
and flower trees belonging to the pagoda 
site and also destroyed an old pagoda in 
spite of the plaintiffs’ objection. There 
is some evidence that people would camp 
on this land for an annual festival; but 
there is no evidence *of despossession by 
the defendant, i, e., there is no evidence 
to show that tho plaintiffs were in pos¬ 
session of this land at the time that the 
defendant took possession. The case has 
proceeded, and has been decided, solely 
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upon the question of title, i. e., upon the 
question whether the land formed part 
of the pagoda site or not. Both the 
Township and the District Court found 
in favour of the plaintiffs on this ques- 
• tion and have given the plaintiffs a dec¬ 
ree as prayed. 

The question in this appeal is whether 
the civil Courts bad any jurisdiction to 
determine the above question. In my 
opinion they have not. Under S. 4, 
Lower Burma Land and Revenue Act, 
1876, a pagoda would havo by im¬ 
plication a title to the land which 
formed part of its site at the time that 
Act came into force, so long as the land 
continued to be used for the purposes of 
the pagoda. But S. 5 clearly shows that 
the boundaries of suoh land (if no other 
mode of defiining them is provided bylaw) 
are to be defined by the Revenue Officer; 
and if before they are defined, any ques¬ 
tion arises as to whether any land is 


included within them, such question is 
to be decided by the revenue Officer 
whose decision, subject to appeal and 
review as thereinafter provided, is to be 
final. Government is the original owner 
of the land and a pagoda cannot, under 
Ss. 4 and 5 of the Act, acquire as against 
Government a title to the land forming 
its site, except through the Revenue 
Officer: either by having the boundaries 
defined by him or by his decision that 
the land in question belonged to the site 
of the pagoda when tha Aot came into 
force and is continuing to be used for the 
purposes of the pagoda. 

In this cash, as stated above the plain¬ 
tiffs do not rely as against the defendant 
upon a title by possession. They must, 
therefore, shew a title from Government. 
The Revenue Authorities have held an 
enquiry as to whether a lease of the 
laud m dispute Bhould be granted to the 
defendant, but they have not decided 
whether or not the land in dispute forms 
part of the pagoda site under the Aot. 
The civil Courts are precluded from de¬ 
ciding this question and until the plain¬ 
tiffs have obtained a decision in thair 
favour from the Revenue Authorities, 

they cannot make out a title to posses- 
S“““S 18 8mt a ? a g ai °9t the defen- 

rea of f? ftppe ?} 18 a,lowed - The dec- 
°^ e '.r.° r °. 0Qr ‘ i8 Beti aside and 
the plaintiffs suit is dismissed with 

costs to tha appellant in all Courts. 

K ' N,/R,K - _ Appeal accepted. 

1916 L.B./9 & 10 
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Twomey, J. 

Emperor 

v. 

Po Yin —Accused. 


Criminal Revn. No. 76-B of 1916, De¬ 
cided on 20th March 1916, madebyDist. 
Magistrate, Tharrawaddy, D - 9th March 
1918. 

(a) Criminal P. C. (1898), S. 349—Second 
or third class Magistrate acting under S. 349 
can frame charge against accused. 

It is not illegal or irregular for a Magistrate ol 
the 2od or 3rd class acting under S. 349, Crimi¬ 
nal P. C., to frame a charge against an accused 
person: 2 L B. R. 235, Ref. [P G6 C 2] 

(b) Criminal P. C. (1898), Ss. 348 and349 
—Magistrate acting under S. 348—Previous 
conviction of accused brought to his notice 
—Procedure - He must commit case to Ses¬ 
sions or transfer case to District Magistrate 
unless he thinks cnn pass adequate sentence. 

A Magistrate acting under S. 348, Criminal 
P. C., should, on the accused’s previous convic¬ 
tion being brought lo his notice, either commit 
the accused to the Sessions or transfer the ca*e 
to the District Magistrate, unless he thinks he 
can pass adequate sentence. Ineiihercase.be 
is not entitled to submit the records to the 
higher Court with a finding as to the accused’s 
guilt. Such a procedure is wrong aud ultra vim- 
4 B L R. 282, Ref. [P 66 C 2) 

Judgment.—The following reference 
has been made by the Distriot Magis¬ 
trate, Tharrawaddy: 


„ ui iveierence 

The accused iu this case has admit¬ 
ted two convictions of theft and under 
S. 215, I. P. 0., respectively. The Town¬ 
ship Magistrate has recorded a finding 
of guilty against him under the charge 
framed, namely, of an offence of orimi 

nal house trespass combined with assault. 
Ho ha3 submitted the reoord to this 
Court under S. 349. Criminal P C I 
am of opinion that the Township Magis. 
trate could have dealt adequately with 
the present case. The former convic¬ 
tions were of offences involving dis¬ 
honesty. The present oase is one of 
trespass and assault. Except in so far 
as the former offences of the accused in¬ 
dicate that he is of oriminal habits gener- 
, a “ d . d ° 03 nob deserve leniency, I 

think that they ought not to be taken 
S‘° w ° on9 ‘ dfl «*ation to the same extent a, 
iff! " 0UW b9 ° on8lder0d if the present 

The off* W6re ° ne ° f theftl for i^tance. 
The offence appears to havo been proved 

against the aocused. Following there¬ 
fore the usual procedure in suoh oases I 
proceed to P.aa aeotenoe. I direo° th J 
the aoouaed Nga P 0 Yin. having been 
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found guilty of an offence under S. 452, 
I. P. C., do undergo rigorous imprison¬ 
ment for a term of six months. Being 
doubtful whether the procedure of the 
Township Magistrate of Minhla was 
correct I submit the record to the Chief 
Court for favour of a ruling. 

"The case was a warrant case. The 
procedure in the trial of a warrant case 
is governed by Ch. 21 and among other 
sections by S. 254. S. 254 clearly in¬ 
dicates that only wli6u the Magistrate 
considers that he can punish the offence 
adequately shall he frame a charge 
against the accused. The chapter does 
not say what shall be his procedure when 
he is of the contrary opinion. What 
therefore should bo his procedure? The 
answer is, I submit, given by S. 349. Al¬ 
though this section is generally inter¬ 
preted in a different sense, I submit that 
its intentiou is that the Magistrate shall 
follow the procedure laid down in Ch. 21 
and in the circumstances described shall 
stay his proceedings at the point where 
he has heard all the evidence of the pro¬ 
secution and has heard the accused ‘iu 
the ordinary course of the trial of a 
warrant case', lie shall not frame a 
charge: ‘vide S. 254, but shall write a 
report indicating his opinion and submit 
the record to the superior Magistrate. 
The latter is given discretion to call the 
prosecution witnesses and examine them 
anew or to continue the trial from the 
stago at which it has been suspended by 
the Subordinate Magistrate, namely, after 
the examination of the accused. It ap¬ 
pears to me to be entirely wrong in 
principle that the Junior Magistrate 
ehall find on the essential question of 
guiit and the Senior Magistrate shall 
merely abbess the punishment. It is true 
that the latter is not hound to accept 
the finding of the Junior Magistrate: but 
I submit that the latter should not frame 
a charge nor call upon the accused for 
his defence. 

"Section 254 practically prohibits the 
Junior Magistrate from framing a charge. 
S. 349 does not authorize him to do so. 
The language of the latter section does 
not justify the generally accepted inter¬ 
pretation of its intention, namely, that 
the junior Magistrate shall examine the 
witnesses of the prosecution and of the 
defence and therefore by implication 
shall frame a charge which S. 254 has 
forbidden him to do. I submit the re- 
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cord with the above remarks for favour 
of a ruling on the point.” The question 
raised in the latter part of the Order of 
Reference has been settled, so far as 
Lower Burma is concerned, by the Full 
Bench ruling in Emperor v. Ela Gyi (l). 
It will be seen that it is not illegal or 
irregular for a Magistrate of the 2nd or 
3rd class acting under S. 349, Criminal 
P. C., to frame a charge against the ac- 
cused person. But in the present case 
S. 349 was not applicable. The accused 
Po Yin had a previous conviction ‘for 
theft UDder Ch. 17, I. P. C., and as he 
was again accused of an offence under 
S. 452, I. P. C., under Ch. 17, punishable 
with imprisonment for a term of upwards 
of three years, the Magistrate had no 
option hut to act in accordance with 
S. 348, Criminal P. C: see Emperor v. 
Po Thwe (2). 

As soon a3 it was brought to his notice 
that the accused had a Lprevious convic¬ 
tion of theft, the 2nd olass Magistrate 
was bound either to commit to the Ses¬ 
sions Court or transfer to the Distriot 
Magistrate, unless he thought he could 
pass an adequato sentence. The "Magis¬ 
trate noted his opinion that a more 
sovere punishment than he oculd impose 
was required and it makes no difference 
that tho District Magistrate afterwards, 
expressed a different opinion. In the 
ciroumstauc63 the 2nd class Magistrate's 
finding of the accused guilty was wrong 
and ultra vires. The subsequent pro¬ 
ceedings of the District Magistrate were 
also ultra vires as the provisions of S. 349, 
Criminal P. C., had no application to 
the case. The conviction and sentence 
are set aside and it is ordered that the 
District Magistrate shall treat the case 
as transferred to him under S. 348, 
Criminal P. C., and shall proceed accord¬ 
ing to law, either trying the case him¬ 
self de novo. Tho accused will be trea¬ 
ted as an under-trial prisoner until the 
new trial is finished, and in case of con¬ 
viction the period of imprisonment which 
he has already served ehould bo taken 
into account in passing sentence. 

K.N /R.K. Re-trial ordered. 


1. (1908-04) 2 L B R 286=10 Bur L R 806. 

2. (1907-08) 4 L B R 282. 
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A. 1. R. 1916 Lower Burma 67 (1) 

Young, J. 

hlaung Pe Crji and another —Defen¬ 
dants—Appellants. 

v. 

P. N. Vellian Chetty— Plaintiff—Re¬ 
spondent. 

Special Seoond Appeal No. 224of 1914, 
Decided on 14th June 1915, from the 
judgment and decree of Divl. Court, 
Maubin, D/- 8th July 1914. 

Transfer of Property Act (1882), S*. 54 
and 55 (6) (b) and 100—Sale of immovable 
property of value of more than Rs. 100 by 
unregistered deed—Purchaser in possession 
—Purchase money paid—Purchaser acquires 
no interest but only charge over property. 

A purchaser of immovable property of value 
of more than Rs. 100, who has not obtained a 
registered deed but is in possession and has 
paid too purchase money, acquires no interest in 
but ony a charge over the property and has no 
right to set aside an attachment of the property 
by the creditors of his vendor though he* can 
claim that the property be sold subject to his 
charges. 23 Bom 466 Foil. [P 67 C 2] 

Palit—tor Appellant. 

Chari —for Respondent. 

Judgment. — The only question in 
this appeal ig, whether a purchaser oi 
immovable property who should have 
but did not obtain a registered deed but 
who was in possession and bad paid the 
purohase-money, could resist the attach, 
ment cf the property on the ground that 
it was his and not his vendors’, the judg- 
ment-debtor’s. S. 54, Transfer of Pro¬ 
perty Act clearly provides that the 
transfer of ownership shall, when as 
here the property is of the value of 
Rs. 100 or more, only be transferred by 
a registered instrument. It also provides 
that a contract of sale of itself does not 
create either an interest or a charge on 
each property. S. 55 (6) (b) equally 
dearly provides that payment of pur 
chase-money is an additional circum¬ 
stance which gives the purchaser a charge 

T?v? a °^ PrOP0r 3 fcy - Nowthe question 
whether the vendor after the sale retain¬ 
ed any attachable interest is equally 
well answered by deciding whether the 

Pl?roha80 ^y 

interest; if he did not, the vendor must 

still have not only an interest in but the 

owner8h |p of the property. It is olear 

he annn-i pa ? men u ° f fche P aroh *se money 
he acquired a charge over the property 

ifc 8 **“, 8ame a8 an interest ? If 

ifc is, the last clause of S. 54 is tautolog- 

ohL fi °V fc 8tatea fchafc a °°nteaot to pur¬ 
chase does not oreate any interest in or 


charge on the property. S. 100 a charge 

is defined as being a transaction 

not amounting to a mortgage whereby 

immovable property is made security 

for the payment of money. By S. 58 a 

mortgage is defined as the transfer of an 

interest in specific immovable property 

for the purpose of securiog the payment 

of money. It would seem to follow from 

these two sections, as pointed out in 

Gobinda Chandra Pal v. Diuarka Nath 

Pal (l), that a mortgage does and a 

charge does not transfer any interest in 

the property. It seems tc me, therefore 

that the purchaser acquired no interest 

in the property either by the contract 

or by the payment of the purohaso- 

mcnev. 

* 

That ho did not and could not acquire 
an interset by mere possession short of 
the statutory period seems to me clear. 
It, therefore, follows that I consider that 
the purchaser acquired no interest in 
but only a charge over the property and 
had no right to set aside the attachment, 
though he may be entitled to claim that 
it should be sold, if it is sold, subject to 
his oharge. The case of Lalchand v. 
Laicshman (2) takes tho same view, that 
a purchaser suoh as this acquires noth- 
ing more than the oharge granted him by 
S. 56 (6) (b) of the Transfer of Property 
Act. I, therefore, agreo with the Divi¬ 
sional Judge that the judgment-debtor 
still retains an attachable interest and 
must dismis3the appeal with costs, three 
gold mohurs. 

_e.N./r,k. _ Appeal dismissed. 

1. (1908) 35 Cal 837. 

2. (1904) 28 Bom 4G6. 


A. I. R. 1916 Lower Burma 67 (2) 

Robinson, J. 

S. King —Plaintiff. 

v. 

D.J. Buchanan and another— Defen¬ 
dants. 

Oivil Regular Suit No. 231 of 1915, 
Decided oa 26th January 1916. 

fo ( * ) . Civi . 1 P- C - U908), S. 13-Suit based on 

Cau^ 0 f Jl !- d . ?,aent Tf arl y properly served- 
of action arising in foreign country- 

StS. 1 ' " bi " l ' d •" •» 

«k h ! U . b ^ eo * has been properly served 
Bi bj00 A. t0 a Judgmoat 0{ tee King’s Bench 
S’. V n th ° grouad of want of jurisdiction 
”as one in ^ °" ” hich th o suit was based 

TO8 paj ““pK7f 
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(b) Limitation—Law of — Law relates to 
procedure having reference only to lex fori— 
Civil P. C. (1908), S. 13. 

The law of limitation is a law relating to pro¬ 
cedure having reference only to the lex fori and, 
therefore the judgment of a competent English 
Court cannot be objected to on the ground that 
if the suit had been tried in India it would have 
been barred by limitation. [P 68 C 1] 

(c) Limitation—Remedy barred claim time- 
barred in British India—Nature of. 

A claim that would be time-barred in British 
India cannot be said to be a claim founded on a 
breach of any law in force in British India. 

[P 68 C 1] 

Giles —for Plaintiff. 

Auzarn —for Defendants. 

Judgment. —Thi3 is a suit based on a 
judgment of the King’s Bench Division. 
The claim was for price of papers and 
periodicals supplied. Defendant 1 has 
filed a written statement hut defen¬ 
dant 2 does not appear. The written 
statement raises seven defences based on 
S. 13, Civil P. C., but all but two are 
abandoned and rightly so. Defendant at 
first stated that he received no sum¬ 
mons, hut now admits that he did. Ha 
pleads however that he never submitted 
to the jurisdiction and that therefore 
the decree sued on is a nullity. He fur¬ 
ther pleads that the suit would havo been 
barred by limitation if brought here and 
the judgment was in breach of the law 
in force in British India. Mr. Auzam, 
arguing the first point, relied on authori¬ 
ties dealing with foreigners not within 
the jurisdiction at the lime of suit. 
These authorities do not however apply 
in the case of the present defendants, 
who are British subjects and as they 
have been served I can find nothing in 
the point. The distinction to be made 
is laid down in Moazzim Hussein Khan 
v. Raphael Robinson (l). As to tho 
question of limitation, the ordinary law 
relating to the law of prescription is em¬ 
bodied in S. 11, Lim. Act. It is a law 
relating to procedure, having reference 
only to the lex fori. 

This contract was one in which the 
price was payable in Enland and the 
English Court had jurisdiction. The 
question of limitation is to be decided 
with reference to the law of England, 
nnd tho fact that the remedy would be 
barred had the suit been brought here is 
no defence to the claim in England. The 
remedy only would be barred and not 
the right: Ruckmaboye v. Lullooblio y 

1. (1901) 28 Cal 041. 


Motichand (2) and Alliance Bank, Simla 
v. Carey (3). The last clause of S. 13 of 
the Code dees not apply to such a point 
as this. The written statement therefore 
discloses no defence. I am asked to 
pass judgment at once and no objection 
was taken to this course. There remains 
nothing for plaintiff to prove as the pay¬ 
ment sued on is to be taken to be con¬ 
clusive. There will be a decree as prayed 
with costs. 

k.N ./r.K Suit decreed, 

2. (1851-54) 5 M I A 234=S Moo P 0 4 (P C). 

3. 49 L J C P 7S1=5 C P D 429. 

A. 1. R. 1916 Lower Burma 68 

Twomey and Ormond, JJ. 

Ha Sawe Yu and another —Defendants 
—Appellants. 

v. 

Maung Sok Kyun —Plaintiff—Respon¬ 
dent. 

First Appeal No. 143 of 1913, Decided 
on 7th September 1915. 

Specific Relief Act (1877), S. 42—Decla¬ 
ratory suit—Consequential relief not prayed 
for plaintiff alleging possession — Plaintiff 
not found to be in possession—Suit should 
be dismissed. 

When a plaintiff does not sue for consequential 
relief on the ground that he is already in posses¬ 
sion and he has an opportunity of amending his 
plaint and paying the additional Court fees and 
adding a claim for the con?equential relief when 
the issue is framed and ho fails to do so, the suit 
should bo dismissed if it is found that ho was 
not in possession; 1 Mad 40, Foil. IP 69 C 1, 2] 

J. N. Lentaignc —for Appellants. 

Mg Kin and Harvey —for Respondent. 

Judgmnet.— The plaintiff sued for a 
declaration that he was the owner of 
certaiu paddy land measuring 108.90 
acres in tho Hantbawoddy District and 
in a lengthy plaint be asked also for a 
declaration that a certain mortgage of 
these lands effected by him in favour of 
U Baw in May 1902 for Rs. 3,000 had 
been paid off and discharged in 1907. U 
Baw had two sons Po Cho and Po Sin. 
Po Cho died in 1907 leaving defendant 2, 
his widow, and defendants 3—5, his 
children surviving him. Defendant 1 
Po Sin admits the plaintiff's claim; es- 
cept that he puts the plaintiff to prove 
that tho mortgage had been paid off. He 
did not appear at the hearing. The Dis¬ 
trict Judge has found that the plaintiff 
has not proved that he was in possession; 
but he has found that the plaintiff was 
the owner and has paid off the mortgage; 
and he has ordered the defendant to exe¬ 
cute a conveyance of the property in 



1916 


Ma Sein v. Emperor (Parlett, J.) Lower Burma 69 


favour of the plaintiff. In the written 
statement, the defendant raises the de¬ 
fence that the plaintiff is not entitled to 
a declaration and that he was not in 
possession; and an issue was raised as to 
whether the plaintiff was in possession 
or not. The Judge has found that the 
plaintiff has not proved his possession. 
The plaintiff therefore was nob entitled 
under S. 42, Specific Relief Act, to a 
declaration without asking for conse¬ 
quential relief. When the fact of his 
possession was put in issue and the 
plaintiff failed to ask for consequential 
relief and pay the necessary Court- 
fees, the plaintiff must be deemed to 
have relied upon the issue as framed and 
to have decided to stand or fall by the 
determination of the issue. In this case 
his suit should have been dismissed on 
the Judge’s finding that he had not 


proved his possession; but on appeal he 
is entitled to support the decree (which 
we may regard as recognizing his owner¬ 
ship) upon the ground that the Judge 
should have found that he was in pos¬ 
session. We think the Judge was right 
in holding that the plaintiff had not 
proved his possession. He himself states 
that he received rents over a period of 
four years and gave the names of the 
tenants. He called Mutio, who states 
that he was the plainiff’s tenant and 
produces three cancelled tenanoy bonds. 
These bonds do not identify the land 
which they purport to let and Mutia 
cannot desoribe the land. There are dis¬ 
crepancies between Mutia's statement 
and the Land Records Register of ten¬ 
ants. Another witness, Maung Gauk, 
states he worked the laDd for two years 
but no trace of his tenancy is found in 
the register. On the other hand, the 
land has remained all along in the names 
of U Raw’s two sons,Po Cho and Po Sin; 
the Revenue Records therefore would 
snow that the persons occupying those 
lands were occupying under Po Cho and 

° -il D - °, ur °P iDi °athe District Judge 
was right in holding that the plaintiff had 
not proved his possession and in conse- 

Z ™ fch w 8tUfc shou,d hava ba °a dis- 
ChnlnV ^ T" t0 tb0 0aSfl Of 

OhokaUngapeshana Naicker v. Achiyar 

Dliinfci a f? ( ? afch ° r, J y t0 8h0W fchat whe ° » 

reliefon 808 for sequential 

relief on the ground that he is already 

ha h» 8 „„ opport unity 
!• (1876) 1 Mad 40 . - 


of amending his plaint and paying the 
additional Court-fees and adding a claim 
/or consequential relief when the issue 
is framed, and he fails to do sc, the suit 
should be dismissed, if it is found that 
he was not in possession. 

The appeal is therefore allowed and 
the suit dismissed. Respondent will pay 
the appellant’s costs in both Courts. 

x.n./r.k. Appeal allowtl. 

A. I. R. 1916 Lower Burma 69 

Parlett, J. 

Ma Sein —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 254 of 1915* 
Decided on 13th January 1916, from 
order of Sess. Judge, Prome, D/- 26th 
July 1915. 

Criminal P. C. (1898), S. 520 — Confisca¬ 
tion of property subject of offence — Notice 
to complainant is necessary. 

No order for the confiscation of property, the 
subject of an offence can be passed under S. 620, 
Criminal P. C., without giving notice to the 
complainant and hearing his objections if any. 

[P 70 C 2] 

Order. — The faots of this case as 
stated in this Court are that Rs. 1,110 
was stolen from the kyaung of the com¬ 
plainant U Nyanoktaya, Pongyi of Maro- 
gon. Ba So, a former pupil, was sus¬ 
pected, and is alleged to have promised 
to restore the money. A biscuit tin full 
of money was subsequently found in a 
straw heap near Po Byo'a house. There 
was evidence that Ba So had deposited it 
withPo Byo. There was also evidence that 
after the discovery Ma Sein appropriated 
the tin of money. In her possession was 
found Rs. 462-3-0 in oash. It was seized and 
made an exhibit in Court in a trial, whioh 
ended in the conviction of Ba So for 
theft of the Pongyi’a money, of Po Byo 
for receiving the stolen money and of Ma 
Sain for criminal misappropriation of 
part of it and the Rs. 462-3-0 v/aa ordered 
to be returned to the complainant. They 
all appealed and the Sessions Judge re¬ 
versed the oonviotions upon a teohnioal 
pqmt of misjoinder, but his judgment did 
not expressly direct, as S. 428 (1) (b), 
Criminal P. O., contemplates that it 
should whether eaoh of the appellants 
was acquitted, discharged or to be re. 
tried. As regards Ba So and Po Byo, 
however, an acquittal seems to have been 
intended, for the Sessions Judge held 
oertam monminabing statements attri. 
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Ma U v. Maung Po Han igjg 

buted to Ba So to have been mads uuder Magistrate. He however on the same 
soma inducement or other having refer- day wrote the following note • ' U J 
ence to the charge in question from a “ I do not consider that the ownership of the 
person in authority, and that apart from money has been established: it should be confis- 
those statements there was not sufficient cate( L credited to Government. 


evidenco against these two accused. As 
regards Ma Sein I r.m by no means cer¬ 
tain from the judgment what ho intend¬ 
ed. He considered the evidence against 
Lor to be sufficient, but that as the Ma¬ 
gistrate had dealt with her under S. 562, 
Criminal P. C., he thought it unneces¬ 
sary to order a re-trial, I am bound to 
say this reasoning does not commend it¬ 
self to me. I do not know if the Sessions 
Judge considered S. 562 was clearly ap¬ 
propriate to what was, in essence, an 
impudent theft of a large sum of money 
by a woman of 30, but it may well be 
that another Court trying her might 
have taken a different view. 

Action under S. 562 is moreover merely 
a suspension of sentence dependent upon 
the offender's good behaviour for a future 
period and in a case such as the present 
one had the offender broken her bond sho 
should clearly have received a substantial 
sentence and in any case I do not think 
the reason given was a sound one for ac¬ 
quitting, even granting that it might be 
for not ordering a re-trial. It was open 
to the Court to discharge and thereby 
leave it open to the complainant to in¬ 
stitute fresh proceedings if he so wished. 
A3 however the Sessions Judge signed a 
formal order acquitting Ma SeiD. her ac¬ 
quittal canuot be doubto], and I have 
merely mentioned the above points in 
the case in order to make the position 
clear in view of what has followed. 

In disposing of the appeals on 17th 
July the Sessions Judge made no modi¬ 
fication under S. 520, I. P. C., of the 
Magistrate’s order that the money should 
he returned to the complainant. Ou 
21st July Ma Sein applied to the Magis¬ 
trate for the refund of the money which 
was refused as he had received no order 
to that effect, but the Magistrate applied 
to the Sessions Judge for orders on the 
point. On the 22nd Ma Ssin renewed her 
application to the Sessions Judge, whoso 
order passed the same day thereon was; 
The application is rejected.” On 26th 
July the Magistrate's letter asking for 
orders came before the Sessions Judge, 
who directed a copy of his order on Ma 
Sein’s petition of 22ud to be 3 ent to the 


Ma Sein now applies for that “order” 
tc be set aside, and for the money to be 
either paid to her or kept in Court until 
some one establishes a claim to it. Notice 
cf her application was given to the Go¬ 
vernment Advocate and to the complain¬ 
ant. The former does not press for the 
confiscation to Government. The latter 
asks that the Magistrate’s order be res¬ 
tored. Assuming that the Sessions Jndge 
had jurisdiction to make the order of 
26th July, I feel no doubt whatever that 
he could not properly make it without 
first hearing the complainant to whose 
great prejudice it was and on that ground 
alone it cannot he allowed to stand. In 
the view I take of the case I have no 
doubt whatever that the order passed by 
tho Magistrate was under the circums¬ 
tances the proper order to pass, and that 
Ma Sein'e application was correctly dis¬ 
missed on the 22nd July. I therefore 
sot aside the Sessions Judge’s order of 
2Gth July, and direct fcbafc the Magis¬ 
trate a order that the money be repaid to 
the complainant, bo restored and be 
carried out, a notice being sent to the 
complainant at once to attend and re¬ 
ceive the money, or to depute some one 
to do so on his behalf. 

K.N./r.k. Revision rejected. 

A. 1. R. 1916 Lower Burma 70 

Maung Kin, J. 

Ma U and another— Appellants. 

v. 

Maung Po Ea?i and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 262, of 1915, Deci¬ 
ded on 22nd February 1916. 

Landlord and Tenant—Rent—Agricultural 
lease—Custom — Rent agreed to be paid ac¬ 
cording to custom of kwin—Custom must be 
as to manner of payment or quantity to be 
paid—Proof. 

When rent of an agricultural lease i 3 agroed to 
be paid according to tho custom of the kwin, tbo 
custom referred to must ba as to tho raanuor of 
tho payment cr the quantity to bo paid. If a 
party says that tho custom referred to related to 
a reduction in propocticn to tho dainager caused 
to tho crop by floods, he must prove that such 
eustom was f llowtd in sufficient number of 
transactions so ns to justify the Court in bolding 
that tho custom was general in the kwin In 
question. [P 71 G lj 
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Eartnol —for Appellants. 

R, N. Burjorjee —for Respondent. 

Judgment. — The only question is 
whether the rent reserved any condition. 
The defendant says that the rent payable 
was proportional to the outturn in case 
of destruction of the crop by floods. 
The plaintiffs reply that there was no 
such condition agreed upon between the 
parties. Tbe defendants point to the 
words in tbe margin of the lease, “Rent 
of tbe said land to be according to the 
custom of the kwin." In my opinion it 
i3 impossible to hold that the agreement 
between the parties was that the rent 
should be proportionately reduced in 
case of any portion of the crop being 
destroyed by floods, because the alleged 
agreement was according to tho defen¬ 
dants made between Po Nyein and de¬ 
fendant 1 and there is nothing to show 
that Po Ny6in had authority to bind 
tbe plaintiffs. But the plaintiffs must 
be held to be bound by the words above 
refrred to, because plaintiff 1, who was 
acting on his own behalf and also that 
of his mother, acoopted the lease with 
those words in it. His statement that 
he thought that they meant that tbe 
rent was payable in Tabodwe, as was the 
custom, may be dismissed without a 
moment’s hesitation. 


The most we can say of the words 
that their meaning is that the rent wi 
to be paid according to the custom i 
the kwin. That being the case, tbe cm 
tom referred to must be as to the mai 
ner of the payment or the quantity I 
be paid. When the defendants say thi 
tbe custom was that there should be 
reduction in proportion to tho dama* 
caused to the crop by floods, it is moi 
than likely that that was the custoi 
referred to. But the defendants must l: 
able to prove further than that. The 
may be able to prove that suoh a ouetoi 
did exist. As to this there is not suff 
oient evidence. There is no evidence < 
there having been a sufficient number ( 
transactions in which the custom ws 
followed so as to justify the Court i 
holding that the custom was general i 

° k r in question. I bold therefor 
„ J he custom set up has not b;e 
proved. That being the case, the ous 
tom in accordance with which rent wa 
made payablo, wsb not in existence an 

:SLr? lt,0n W 8 con00 quently of n 

effect. I reverse the judgment and dec 


ree of the Divisional Court and restore 
the judgment and decree of tne Sab- 
Divisioual Court. The appeal ia allowed 
with coats. 

•k.n./r.k. Appeal allowed . 
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Fox, C. J. AND Twomey, J. 

Nauk To —Defeudant—Appellant. 

v. * 

Ma Enin —Plaintiff—Respondent. 

First Appeal No. 163 of 1914, Decided 
on 31et Januarv 1916. 

(a) Civil P. C. (1908), O. 6, R. 17-Scope 
of— Question of amendment is left to discre¬ 
tion of Court. 

Rule 17, 0. 6, Civil P. C., is in moro general 
terms than the corresponding S. 35 of tho Code 
of 1882. It leaves questions of amendment cf 
pleadings to the discretion of tho Court, but the 
discretion must be exercised in accordance with 
settled judicial principles. [P 72 C 1) 

(b) Civil P. C. (1908), O. 6, R. 17—Plead¬ 
ings—Amendment of—Amendment allowed 
must be such as is raised in pleadings or is 
consistent with original case. 

The general rule is that any amendment al¬ 
lowed must be such as is either raised in the 
pleadings or is consistent with the case as origi¬ 
nally laid aud that the 6tate cf fact and the 
equities and grounds of relief originally alleged 
and pleaded by tho plaintiff should not be de¬ 
parted from: 8 Cal 871; 11 M I A 7 (P C), Ref. 

[P 72 0 1] 

(c) Civil P. C. (1908), O. 6, R. 17-Suit to 
enforce right of redemption—Amendment of. 

A suit to enforce a mortgagor’s right of re¬ 
demption cannot bo amended so as to convert it 
into a suit to onforce a right as ownor. 

[P 72 C 1] 

Eo Eo Gyi —for Appellant. 

Wiltshire —for Respondent. 

Fox, C. J.—The plaintiff sued to re¬ 
deem land for Rs. 1,400, alleging that it 
bad been mortgaged. The defendant re¬ 
sisted the suit, alleging that the land 
had been sold to him for Rs. 2,500. The 
only issue originally fixed was: "Was 
the land in dispute mortgaged for Rupees 
1,400 or sold outright for Rs. 2,500?” 
It was subsequently discovered that the 
plaintiff oould not prove the mortgage 
on whioh she sued and the defendant 
could not provo the sale, beoauso no 
document had been executed and regis¬ 
tered. The plaint was allowed to be 
amended to a suit for possession on pay¬ 
ment of Rs. 1,400. ... The learned 
Judge found that Ma Hnin sold the land 
outright for Rs. 2,500 and he ordered 
Nauk To to deliver up possession of the 
land to her on paymont of Rs. 2,500. 
Tho first ground of appeal is that the 
learned Judge erred in allowing the 
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plaint to he amended so as to change the 
nature of the suit from one for redemp¬ 
tion to one for possession, inasmuch as 
the amendment based it on a different 
legal relation and was allowed at so l&te 
a stage as greatly to prejudice the appel¬ 
lant’s case. It is unnecessary to go into 
the question of whether the appellant 
was in fact prejudiced. The question is 
whether the amendment was permissible 
at all. 

Rule 17, 0. 6, of the present Code is 
in more general terms than S. 53 of the 
last Cede. It leaves questious of amend- 
ment of pleadings to thediscretion cf the 
Court, but the discretion mu3t be exer¬ 
cised in accordance with settled judicial 
principles. As stated in Mukhoda Soo?i - 
dury Dasi v. Bam Churn Kannokar (1), 
the general rule i3 that any amendment 
allowed must be such as is either raised 
in the pleadings or is consistent with 
the case as originally laid; and that the 
state cf facts and the equities and ground 
of relief originally alleged and pleaded 
by the plaintiff shou.d not be departed 
from. This is the rule laid down by the 
Privy Council in Esliencliundcr Singh v. 
Shamachurn Bhutto (2). The object of 
pieadings is to give opposing parties full 
and exact notice of what each has to 
meet. As originally laid the present suit 
was to enforce the mortgagor’s right 
under an alleged mortgage, a 9 altered it 
is a c uit to enforce a right as owner who 
had not made any valid transfer of in¬ 
terest in the property. The later case is 
inconsistent with the first and was not 
raised originally. The amendment was 
in my opinion not one which should 
have been allowed. The case is an exam¬ 
ple of the confusion which may arise if 
settled legal principles are not adhered to. 
The defendant could not prove the sale 
to him owing to there being no document 
of sale, but nevertheless the learned 
Judge went into tho question whether 
the transaction between tho parties had 
been a mortgage or a sale, and has held 
that tho plaintiff sold tho land when 
according to law no valid recognizable 
sale was effected, and it was not open to 
any Ccurt to hold that there had been a 
sale. 

When it was discovered that no mort¬ 
gage could be proved, the suit should 
have been dismissed, or leave should 

1. (lf/S2) 8 Cal 971. 

2. (16CS 67) 11 MI A 7=6 W R 67 f PC) 


. Maung Pc 1910 

have been granted to withdraw the suit 
with liberty to file another suit for the 
same land if the plaintiff asked for it. 
The plaintiff's advocate in this appeal 
dce3 not ask for such leave, being con¬ 
fident that another suit based on the 
plaintiff’s right to the land by virtue of 
her title will lie without any leave from 
the Court being necessary. Under the 
circumstances I think tho only course 
for this Court to adopt is to allow the 
appeal, set aside the decree appealed 
against and dismiss the suit ordering the 
plaintiff to pay the court-fees which she 
would have had to pay if she bad not 
been permitted to sue as a pauper. 
Twomey, J.—I conour. 

K.N./r.K. Appeal allowed. 
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Twomey and Ormond, JJ 

Mauiig Shwe Bon and anothei —De¬ 
fendants—Appellants. 

v. 

Mating Pu —Plaintiff—Respondent. 
Second Appeal No. 3 of 1914, Decided 
on 8th July 1915. 

(a) Buddhist Law—Burmese —Succession— 
Partition by children with mother on her re¬ 
marriage—Children have no further right in 
her share—Second husband succeeds her— 
Unpartitioned property—Mode of division. 

Under Burmese Buddhist Lav,- when children 
partition with their mother upon her re¬ 
marriage they have no further right in the share 
taken by her. Her second husband becomes tho 
heir to their exclusion. Of the property that is 
left uupartitioned the children of the first mar¬ 
riage take three-feurths, and the second husband 
takes oog- fourth. [P 73 C 1] 

(b) Partition — Suit for — Court fees — 
Valuation. 

The plaint muifc bo stamped according to 
the plaintiff’s valuation of his share which ho 
seeks to recover. [P 73 C 1] 

Sin Hla Aung —for Appellant?. 

Po Thit —for Respondent. 

Judgment. —Mating Pu, the plaintiff, 
is the son of Maung Bwe and Ma Hmab. 
Maung Bwe died in 1902, Ma Hmab 
married in 190-1 MaUDg Shwe Bon, 
defendant 1, Ma Hmat died in 1909. 
Maung Shwe Bon then married Ma Than 
defendant 2. Maung Pu sues for his 
share of the property left by his mother. 
The plaintiff states that at his mother's 
re-marriage there was a partition of pro¬ 
perty but that a certain house and two 
gardens were not partitioned. That 
house and the gardens have been sold by 
Maung Shwe Bon for Rs. 400. Ma 
Hmat's share of the partitioned property 
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was Rs. 3,000. According to the Dham- 
mathafcs mentioned in S. 213 of the Kin 
Wan Mingyi’s Digest and also S. 26 of 
the Manu Wunnana, it is clear that 
when children partition with their 
mother upon her re-marriage they have 
no further right in the share taken by 
her. Her second husband becomes the 
heir to their exclusion. The text quoted 
by the District Judge from S. 230 of the 
Digest does not apply to this case, be¬ 
cause there were no childeren of Ma 
Bmat’s second marriage. The property 
thac was left unpartitioned must bo di¬ 
vided as if there had been no partition 
of any property; and under the texts 
[quoted in S. 211 of the Digest it is clear 
that the children cf the first marriage 
take a 3/4ths share of the property 
brought by their mother to her second 
marriage and the step-father takes 1 /4th. 
This proporty was brought by the 
mother to her second marriage. The 
plaintiff was one of two children of the 
mother by her former husband; he would 
therefore, be entitled to half of 3/4bhs 
of Rs. 400, i. e #l R 3 . 150. The decree of 
the Appellate Court will be sot aside and 
there will be a decree for the plaintiff 
for Rs. 150 with costs in the Original 
Court and with costs in the Divisional 
Court on that amount. Defendants 1 and 
2 who are the appellants will have their 
co 3 t 3 of this appeal on the amount in re¬ 
spect of which they have succeeded, 
which is Rs. 11,187-8-0. As regards the 
0 ourt-fee 3 payable on the plaint, it 
should be stamped according to the value 
put by the plaintiff on his share which 
he sought to recover, which is Rs. 

4,336-4 0 as assessed by the Divisional 
Judge. 

K.N. R,K. Decree set aside . 
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Maung Kin, J. 

hrt™' 10 iV<? jD '* n ~ Plaintiff - Appel- 

Ma Le and others— Defendants— Res¬ 
pondents. 

Speoial Second Appeal No. 364 of 1914 
D f»i ld v d 2 n 23r . d Deoamber 1915. 
mu.t ri°. r “" d P urchMei -Ri8hU-Ve n dor 
vendee?. ft Ie _ complete 

(1882), S. 54. an,fer of Property Act 

oompletlfthe 8 tit 1 ft h? doa !* thinps neces ^y <o 

PJete toe title of his vendee and where S. 54 


T. P. Act applies, the sale mu3t be by a regis¬ 
tered document. [P 73 G 2] 

(b) Limitation Act (1908), Sch. 1, Art. 113 
—Applicability of—Contract of sale—Suit to 
compel execution of registered document by 
way of specific performance—Art. 113 ap¬ 
plies. 

Article 113, Sch. 1, Lira. Act, applies to suit* 
to compel the execution of registered documents 
by way of specific performance of the contract of 
sale, and time ruusfrom the date of the plaintiff's 
knowledge of refusal to execute such documents 
where no specific date is fixed. (P 74 C l) 

Agabeg—ior Appellant. 

Baon —for Respondents. 

Judgment.—In 1907 defendant?-res- 
pondeots sold tbe land in suit to plaintiff- 
appellant for Rs 750. They transferred 
it into the name of tho plaintiff and 
gave him possession. The plaintiff has 
been in possession ever since. These 
faots are not disputed. The parties are 
at variance as to whether defendants 
promised to execute a registered convey¬ 
ance. The plaintiff’9 case i9 that they 
did so promise and instead of fulfilling it, 
they claimed to be entitled to get back 
the land on the ground that no title had 
beau acquired by the plaintiff for want 
of a registered deed and they threatened 
to sue him for the rocovery of possession 
of the land. The plaintiff therefore sues 
tho defendants for specific performance 
of their agreement to sail, praying that 
they may be compelled to execute a 
registered conveyance. The defence is 
that there was no agreement to execute 
a registered conveyance and that tho suit 
is barred by limitation. In my judg¬ 
ment it is clear law that it is immaterial 
whether there was an agreement to give 
a registered dooument, the vendor is 
bound to do all things necessary to com¬ 
plete the title of his vendee and accord, 
ing to 3. 54, T. P. Act, which applies to 
this case, the transaction must be by a 
registered deed in order to pass a valid 
title from the vendor to the vendee. The 
suit must therefore bo decreed if it is 
within time. 


.Luu question men is, is tho suit bar¬ 
red by limitation? Art. 113, Lim. Act 
applies. The period of limitation pro¬ 
vided for thereby is three years and it is 
made to ron from the date fixed for the 
performance, or if no suoh date is fixed, 
when the plaintiff has notice that per¬ 
formance is refused. The way to inter¬ 
pret this provision of law is as pointed 


74 Lov/er Burma 


San Nyein v. Ma Kyaw 


out by the present Chiof Julge who in 
Ma Shwe On v. Mating Kywct (l) said: 

“The Limitation Act beingono in which rights 
are rendered ineffective, if not abrogated must 
be road strictly.” 

No date was fixed for performance in 
this case. Therefore limitation will run 
from the date the plaintiff had notice 
that performance was refused. That 
must in this caso ho the date on which 
the defendants claimed the land back 
from the plaintiff. That was admittedly 
shortly beforo plaintiff's suit, said to he 
a few mouths. The suit was therefore 
clearly within time. The appeal is allowed 
with costs in all tho Courts aud there 
will be a decree ordering that tuo defen¬ 
dants do execute a registered deed by 
which their title in the property in suit 
is conveyed to the plaintiff - for the consi¬ 
deration of Rs. 750 which they have 
already received. 

K.n / r.k. _ Appeal all owed ._ 

1. [1910] 32 1 C 63G. 
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Fox, C. J. 

Eo Bat and others —Plaintiffs—Appel¬ 
lants. 

v. 

Maung Kya Baw and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 062 of 1914, Deci¬ 
ded on 16th November 1915. 

Civil P. C. (1908), S. 151—Depotit of 
money directed to be made within time fixed 
—Application for extension of time fixed 
after expiry of time can be allowed under 
S. 151. 

Whon an appeal is filed against a decrco or 
order directing deposit of money by a certain 
date, an apppeation for extension of such time 
should bo made before tho expiry of tho time; but 
a Court may extend such time on an application 
made even aftor such date under S. 151, Civil P. 
0 ., if it is necessary to do so for the ends of jus¬ 
tice*. [I* 7 i c 2] 

Munshi —for Appellants. 

Rutledge —for Respondents. 

Judgment.—The 6uit was, inter alia, 
for specific performance of a contract for 
sale of land. On 30th July 1913 a decree 
was passed ordering that ou the plaintiffs' 
depositing in Court Rs. 400 befero the 
end of the Burmese year 1275 (14th April 
1914) defendant 1 should execute a deed of 
ealo to tho plaintiffs of the land, and in 
default of the deposit being made the 
suit would stand dismissed. An appeal 
was preferred against the decree but it 
was dismissed on 7th April 1914. The 
plaintiffs did not deposit the tnonay pay¬ 
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able by them until the following month. 
Their reason for not depositing the 
money until then was that they did not 
hear of the result- of the appeal until 
shortly before doing so. They applied 
that the defendants should be ordered to 
execute a transfer document. Objection 
was taken that not having deposited the 
money within the time mentioned in the 
deoroe the plaintiffs were not entitled to 
the order they asked for and the suit 
stood dismissed. The Sub-Divisional 
Judge did not think it was within his 
power to extend the tim9 allowed for the 
deposit of the money, and dismissed the 
plaintiffs’ application. They appealed 
to tho Divisional Court and tho Judge 
considered tbit it was open to him to 
extend the time ev9n at that 6tage. The 
procedure was, no doubt irregular. The 
plaintiffs should have applied before 14th 
April 1914 for extension of time, and the 
Divisional Judge should have fixed a new 
period within which deposit should be 
made seeing that the date of his giving 
judgment was so near the time fixed iu 
the original decree. There can be no 
question that he would have had power 
to do this. Au extension of time, after 
the period fixed by tho original decree 
had passed, can only be upheld as an 
order contemplated by S. 151 of tho Code 
a3 necessary for the onds of justice. I 
am not prepared to hold that it was not 
within tho power of the Divisional Courb 
to extend the time by virtue cf that pro¬ 
vision. Tho appeal is dismissed with 
costs, two gold mohurs. Advocate's fee 
allowed. 

k.n./r.K. Appeal-dismissed, 

A. I. R. 1 916 Lower Burma 74 (2) 

Twomey, J. 

San Nyein &nd others —Plaintiffs--Ap¬ 
pellants. 

v. 

Ma Kyaxo —Defendant—Respondent. 

Second Appeal No. 78 of 1912, Decided 

on 22nd February 1915. 

(a) Specific Relief Act (1877), S. 21-Pro- 
viso—Applicability of—Arbitration. 

The ptoviso to S. 21, Specific Relief Act, relates 
only to inchoate aud abortive arbitration pro¬ 
ceedings, and not to a caso whore tho contract 
has been admittedly carried out. IP 75 0 1] 

(b) Arbitration —Award—Award bars ac¬ 
tion on original demand. 

A valid award operates to merge and oxtin- 
guifcli all claims embraced in tho submission, and 
after it has been made, tho submission and award 
furnish the only basis by which tho rights of the 
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parties can be determined and constitute a bar to 
any action on the original demand. [P 75 C 1) 
Xavier —for Appellants. 

B. N. Burjorjee—ior Respondent. 


Judgment —On the first issue re¬ 
ferred by this Court for trial the Divi¬ 
sional Court has held that the plaintiffs- 
appellants aro not deprived of their right 
of suit by the provisions of the proviso 
to 3.21 Specific Relief Act. I concur in the 
finding that S. 21 is not a bar to the suit 
but on grounds differing from those stated 
by the Divisional Judge. He considered 
that the failure of the defendant-respon¬ 
dent to tonder the sum of Rs. 500 awar¬ 


ded by the arbitrators amounted to a re¬ 
fusal to perform the contract to refer to 
arbitration. But it is clear that, so far 
from refusing to carry out the contract 
to refer to arbitration, the defendant-res¬ 
pondent actually submitted to arbitration 
and that a definite award followed. The 
proviso to S. 21 relates only to inchoate 
and abortive arbitration proceedings, and 
not to snob a case aB this where the con¬ 
tract was admittedly carried out. Con¬ 
sequently the proviso constitutes no bar 
in this case. There remains, however, 
the larger question mentioned by the 
learned Divisional Judge, namely, whe¬ 
ther the existence of the award does not 
bar the plaintiffs-appellants’ suit. No 
definite issue was raised on this point. 
But the arbitration proceedings and the 
award were expressly relied upon in the 
written statement of the defendant-res¬ 
pondent and the legal effeob of the award 
has been fully argued in this Court. In 
the words of Mookerji, J., in Bhajahari 
baha,' Bantkya v. Behary Lai Basak (l) 
a valid award operates to merge and ex¬ 
tinguish all olaims embraced in the sub¬ 
mission, and after it has been made, the 
submission and award furnish the only 
basis by whioh the rights of the parties 
can be determined and constitute a bar 
0 any aotion on the original demand 


Bombay High Court in Laldas J 
bhatv. Bai Lola (2) held, following t 

ST M p r f 3 deoi8ion iQ Krislu 
Bal . ar ? m Panda (3). that , 
award is equivalent to a final judgme 
binding on the parties. In order th 
he parties should be remitted to the 
P evious rights it is not enough that tl 

a- (W09J11 o 105.' 

8- (1896) 19 Mftd 290. 


parties objected to it. It mu3t be shown 
that both parties agreed to the former 
state of things being restored. Mr. Xa¬ 
vier for the appellants argues that as Ma 
Kyaw failed to tender the sum awarded 
to the plaintiffs-appellants, the award 
became a nullity and the plaintiffs-ap- 
pellants' original rights as mortgagors 
thereupon revived. That this result did 
not follow is sufficiently clear from tho 
rulings cited above, the correctness of 
which is net disputed. The whole mat¬ 
ter in dispute between the parties was 
duly submitted to arbitration and there 
was a definite and valid award that Ma 
Kyaw, the defendant-respondent, should 
retain the land but that she should pay 
a sum of Rs. 500 to the original owners, 
the plaintiffs-appellants. OnMaKyaw’s 
failure to carry out the award the plain- 
tiffs-appellants' remedy was not a suit 
on their original mortgago, but an appli¬ 
cation to the Court under Cl. 20, Sch. 2, 
Civil P. C., to have tho award filed in 
Court, and to have a deoree passed ac¬ 
cordingly. I think there can be nodoubb 
whatever that the jurisdiction of the 
Court in this suit was ousted by the 
award, and it is a matter for regret that 
the fundamental ebaraoter of this objec¬ 
tion to the suit was not perceived at an 
earliar stage of the litigation. The ap¬ 
peal is dismissed with oosts. 
k.n./r.K. Appeal dismissed. 
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Ormond and Twomey, JJ. 

. Malayandi Chetty and others— Plain- 
tiffs Appellants. 


» i 

Narayancn Chetty and others— Defen- 
dants Respondents. 

First Appeal No. 175 of 1913, Deoidod 
on 15th Juno 1915. 

(a) Partnership — Partners — Power of— 
Money lending business-Each partner can 
borrow money on behalf of firm for pur- 

aise*i.°^ bu#,ne * 8 and c *« mortgage firm's 

™l 8 „l 0ng B l a “ 0 “*yleoding business is a going 
eaoh of ‘be partners has authority to 
1 ?!" “ y . on bebolf of the firm for tho pur- 

SSots tLt 88 and ‘° mort S“83 the firm’s 
a.sotg for that purpose rp 7 /; rn 

(b) , Partnership— Partner. - plwer of- 

51r"ner t a o d, h 8 rm be! “ g Y° UntJ «P“One 

mort«J- P ° Wer t0 borrow ™°ney 

mortgage firm's asset, or to acknowledge 

ha 8^no'anthoritv ♦‘"t? Wound U P- on ° partner 
easa ty *° 4 'borrow money and to mort- 

S 88 the firm a assots, exoopt perhaps in tho case 


76 Lower Burma Malay AUDI Chetty 

cf necessity, and he cannot give an aeknowledg. 
nient of a subsisting debt so as to bind the firm: 
Butchart v, Dresser; 4 Dc G M 6c G 542; Clough 
In rc. Bradford Commercial Banking Company 
v. Cure, 13S5 31 Ch D 324; Bourne , In re. (1905) 
2 ChD 427 Dist (p 75 C 2] 

Ormiston —for Appellants. 

Chari and Munshi —for Respondents. 

Ormond, J —The plaintiff firm C. T. 
V. M. are mortgagees of certain paddy 
lands under a registered mortgage, dated 
18th November 1909, executed by defen¬ 
dant 1 Narayanen on behalf of his firm 
N. L. C. T. K. R. M , which carried on 
business as money-lenders at Tawa, here¬ 
inafter called the Tawa firm. Nara¬ 
yanan s partners were Kannappa, the 
defendant 2, and Raman, defendant 3, 
minor brother of Kannappa. Kannappa 
and Raman had a firm of the same name, 
viz. N. L. C. T. K. R. M., which carried 
on business at Pegu, hereinafter called 
the Pegu firm. Narayanen was not a 
partner of that firm. Narayanen had 
seven-sixteenth share in the Tawa firm 
and had a separate money-lending busi¬ 
ness of his own at Tamatake, whioh he 
was still carrying on at the time of this 
mortgage. In 1907 the Tawa firm ceased 
to carry on a money-lending business. 
At that time they owed the plaintiff firm 
Rs. 4,900 and transferred their books to 
the chargo of the Pegu firm for the 
outstandings to be collected. Malayandi, 
fcbo managing partner of the plaintiff 
firm, i3 a relation of defondant 1, Nara¬ 
yanen. The Tawa firm purports to have 
transferred th?ae lands to the Pegu firm 
by a book entry in August 1909 in partial 
satisfaction of a debt of Rs. 41,600 and 
on 25th Juno 1910 the Pegu firm pur¬ 
ported to transfer these lands by a re¬ 
gistered document to a firm in Rangoon), 
N. K. lv. R. M., which firm is owned by 
Kannappa, P.aman and one Kumarappa. 
It is clear, however, that the Pegu firm 
had acquired no logal interest in the 
lands by the book entry of August 1909 
and, therefore, could not transfer any in¬ 
terest to the Rangoon firm. Defendants 
2 and 3 allege that the mortgage in suit 
was collusive and fraudulent; that it 
was antedated and was really executed 
subsequent to a settement which, they 
allege, was made on24th November 1909, 
whereby Narayanen took over the firm’s 
liability to the plaintiff and-the firm 
was released from the debt. 

The evidence dce3 not show thrt the 
plaintiff was cognisant of any such 
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settlement and novation in respect of 
that debt is not made out. There are 
mauy suspicious circumstances attending 
the mortgage. It is not entered in the 
Tawa firm s books. Narayanen says that 
he told the clerk, Rungasawmy Naidu, 
to .enter it in the accounts and Rang- 
sawmy says he did not enter it because 
Kannappa who was than in his country 
had, before leaving, told him not to 
make entries at Narayanen’s bidding. 
The mortgage was executed 'at Pegu in 
the shop of A. R. A. R. in a room se¬ 
parated from the room occupied by tho 
Pegu firm by two othor rooms. It wa 3 
not registerel until 10th March 1910, 
A Rs. 30 stamp would have been suffici¬ 
ent for the mortgage but the stamp 
actually used was one of Rs. 40 which 
had been sold on 25th May 1909 to 
Punia Pillay, a clerk in Narayanen’s firm 
at Tamatake. The District Judge dis¬ 
missed the plaintiff’s suit on the ground 
that Narayanen was not the managing 
partner of the firm and that in a wind¬ 
ing up only the managing partner has 
authority to execute a mortgage on be¬ 
half of the firm. Tho business, no doubt, 
was in a state of being wound up and 
Malayaodi, the managing partner of the 
plaintiff firm, must have known that 
fact because whon he came to Pegu ho 
would put up at tho place of business of 
the Pegu firm. Both Kannappa and 
Narayanen 'took an active part in the 
winding-up of the Tawa firm and we 
must take it that Narayanen had the full 
powers of an ordinary active partner. 
Too business wa3 an ordinary Chetty 
money-lending business and as long as 
such a business i3 a going concern, each 
of the partners would have authority 
to borrow monoy on behalf of tho firm 
for the purposes of tho business and to 
mortgage the firm’s assets for that pur¬ 
pose. 

But when a money-lending firm is be¬ 
ing wound up, in my opinion, one part 
nor ba3 no authority to mortgage the 
firm's assets because ho no longer has 
authoraity to borrow money, except per¬ 
haps in tho case of necessity: and he 
cannot give an acknowledgment for a 
subsisting debt so as to bind tho firm. 
Both tho power to mortgage the firm’s 
assets and the power to give an acknow¬ 
ledgment for an antecedent debt on be¬ 
half of the firms must rest on the power 
to borrow on behalf of the firm. Mr. 
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Ormiston for the plaintiff-appellant has 
cited the following cases: Butchart v. 
Dresser (l), Clough, In re, Bradford 
Commercial Banking Company v. Cure 
(2) aud Bourne, In re, (3). Butchart v. 
Dresser (l) shows that one of several 
partners after dissolution can sell the 
assets and receive payment of debts and 
can complete a transaction which wa9 
commenced before the dissolution. In 
that case the firm had agreed to buy 
certain shares and dissolved partnership 
before payment. Oue partner A handed 
the shares to a Bank as security for a 
loan to pay for the sharesand authorized 
the Bank to sell the shares, which it 
did. It was held that the partner A had 
authority to borrow money to pay for 
the shares and, therefore, had authority 
to pledge the shares for that purpose, 
the contract for purchase of the shares 
having been made before the dissolution. 
That case does not amount to an autho¬ 
rity that one partner oan mortgage the 
assets of the firm as security for an an- 
teedont debt. In both the other cases 
cited the security for an antecedent 
debt was given by a sole surviving part¬ 
ner after the death of his co-partner; 
but upon the death of partner the sur¬ 
viving partners represent the whole 
firm, and if all the partners join in mort¬ 
gaging the assets of the firm after dis¬ 
solution and during a winding-up, the 
mortgage, of course, is good. Narayanen 
who give evidence for the plaintiff states 
that he would not have executed the 
mortgage if Kannappa had not’consented. 


He says that plaintiff made deman 
that Kannappa told him to ask for fo: 
months’ time and if the plaintif refuse 
to execute a mortgage. The fact th 
the mortgage was not entered in tl 
farm s books tends to show that the mor 
gage was executed without Kanappa 
knowledge and behind his back; ar 
there is no evidence of there being ar 
necessity for this mortgage: and, ther 
lore, it is not a mortgage binding on 
farm. Mr. Ormiston was allowed to 
a new ground of appeal, viz., that if I 
mortgage was not binding on the fi 

tent U a w tlff ha3 . a morfc S a ge to the < 
tent of Narayanan’s interest in the lai 

Jjarayape n s share in the firm i, 

“ H. 

(2) [1885] 81 Oh D 324. 

(8) [1900] 2 Ch D 427; 95LT 181=54 W R I 


sixteenths and that would be his share 
in this assets, subject to there being any¬ 
thing left after accounts had been taken 
and the partnership debts liquidated. 
The plaintiff, I think, is entitled to a 
mortgage decree against Narayanen in 
respect of his interest in the partner¬ 
ship assets. I would, therefore, confirm 
the decree dismissing the suit as against 
all defendants except Narayanen and 
would make a decree in favour of the 
plaintiff as against Narayanen aB stated 
above. Defendants 2, 3 and 4, are, I 
think, entitled to th3 costs of this 
appeal. 

Twomey, J.—I concur. 

K.k./r K. Appeal alloived in part; 
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Twomey, J. 

Ma NyeinMe —Defendant—Appellant. 

v. 

Ma May and others— Plaintiffs—Re¬ 
spondents. 

Special Second Appeal No. G7 of 1915, 
Decided on 17th December 1915. 


—Art. 144 applicable—Plaintiff must first 
prove title—Onus shifts to defendant on 
proof of title to prove adverse possession. 

In a suit to which Art. 141, First Sohedule of 
the Limitation Act, applies it is for the plaintiff 
in the first place to prove title and if the plain¬ 
tiff succeeds iu proving title, the onus of proving 
adverse possession for 12 years lies upon the 
defendant. [ 134 0 ] 

(b) Buddhist Law—Burmese — Ancestral 
property—Co-heirs in joint possession—Ad- 
verge possession. 

Thore can be no adverse possession bstweon 
co-heir3 iu joint possession: 2 L. D, R, Dist. 

rr , , . f[P 78 C 2] 

Hamlyn—tor Appellant. 

Ba Dun— for Respondents. 

i T The defendant-appel- 

lAnt, Me Nayein Me, is widow of Mg. 
Thn, the eldest son of Ma Shwe La, and 
plaintiffs.respondents are other children 
and the grand-ohidren of Ma Shwe La 
The property in dispute is a house and 
house site which weroattaohed in execu¬ 
tion of a decree against Ma Nyein Me and 
sold as her property. The plaintiffs, 
respondents having failed to obtain re¬ 
moval of the attachment sued for a 
declaration of their right to the property 

dismissed by the Town¬ 
ship Court, but the District Court on 

?o P int a ft h ° l 3 that the properfc y was 
T iwu Y property of *11 Ma Shwe 
La ohildren and aooordingly gave the 
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plaintiffs a declaratory decree in respect 
of 8/9bhs of the property, the remaining 
l/9th being deceased Maung Tun's share. 
The plaintiffs’ case was that the pro¬ 
perty belonged to their mother Ma Shwe 
La who died about 20 years ago, that on 
her death abcut 13 years ago it became 
the property of all her children although 
it was assessed to revenue in the name 
only of the eldest son Maung Tun and 
his wife. The defendant-appellant Ma 
Nyein Me at first contended that the 
land was given to Maung Tun by his 
mother Ma Shwe La, but afterwnrds 
receded from this position and said she 
did not know how Maung Tun had got 
it. She relied however, on adverse pos¬ 
session for upwards of 12 yoars. In suits 
to which Art. 144, first Schedulo of the 
Limitation Act applies, it is for the 
plaintiff in the first place to prove title, 
and if the plaintiff succeeds in proving 
title the onus of proving adverse pos¬ 
session for 12 years lies upon the de¬ 
fendant. 

In this case it is clearly proved by 
the plaintiffs' witnesses that the house 
and site were loft by MaShwe La on her 
death and according to the ordinary law 
of inheritance nil her children inherited 
the property a9 co-heirs. It is shown 
that the house was occupied after the 
mother's doath not by Maung Tun clone 
but by other children as well. It was 
only after some years as the family grew 
that Mauug Tun was left in solo occupa¬ 
tion of the house, and even then two 
other children (Ma Me and Ma Tu) of 
Ma Shwe La built houses on the same 
piece of land and they and their families 
have continued to live in these two 
houses ever since. It is true that after 
Ma Shwe La’s death the land was trans¬ 
ferred to Maung Tun’s name, alone, but 
that circumstauce-is explainable by the 
fact that the co-heirs were numerous and 
it was convenient to constitute the eldest 
eon as representative of all in dealing 
with the Revenue Authorities. There 
is evidence which seems trustworthy 
that MauDg Tun was asked by the other 
children of Ma Shwo La to partition the 
site and that he procrastinated. He 
never seems to have set up a claim to 
own the property to the exoiusioD of his 
brot hers and sisters. I think the evid¬ 
ence produced by the plaintiffs strongly 
supports their contention that the pro¬ 
perty is joint undivided ancestral pro¬ 


perty, that Maung Tun was not in sole 
possession of the site but was in posses¬ 
sion jointly with the two other co-heirs 
who had built houses on the site and 
that these co-heirs together with Maung 
Tun wore in possession on behalf of the 
general body of co-heirs. 

Mr. Hamlyn relies strongly on the case 
of Ma Ye v. Maung Elam (l), in whioh 
the defendant was allowed by his co¬ 
heirs to remain in possession of certain 
land for 13 years without any agreement 
od the part of the defendant that he 
held on behalf of the co-heirs or any 
acknowledgment of the co-heirs' rights. 
The plaintiff's' suit was held to be barred 
by limitation. That case, however, is 
sharply distinguished from the present 
case by the fact that Maung Tun's sisters 
and co-heirs Ma Tu and Ma Mo were in 
possession of the site in dispute jointly 
with Maung Tun and that Maung Tun 
promised to partition the land with his 
brothers and sisters. It was clearly 
treated all along as joint family land. 
The plaintiffs proved their title and the 
defendants failed to prove adverse or 
even separate possession. The appeal is 
dismissed with costs. 

K.N /li.K ._ Appe al di s missed. 

1. (1903) 2 LUR 181, 
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Maung Kin, J. 

Sit Taw —Applicant. 

v. 

Maung Ye—Opposite Party. 

Civil Revn. Potn. No. 169 of 1915, 

Decided on 2nd March 1910. 

Criminal P. C. (1898), S. 195 (6)—Appel¬ 
late Court—Power* of—Power* ore confined 
to revoking or granting of aanction given or 
refused by subordinate Court. 

The powers of rovision cxcrcisablo by an Appel¬ 
late Court under S. 195, Cl. (G), Criminal P. C., 
are confined to revoking or granting the sanction 
given or refused by a subordinate Court. It has 
no jurisdiction to make an order of remand even 
when tbo order appealed against was pissed by a 
Civil Court 33 All 512; 7 B R 1913 Crj 33 Mad 
90; Rcl on. [P 78 C 1] 

Gi nival a —for Applicant. 

Ba Dun —for Opp. Party 

Judgment.—Tho applicant in his 
petition states: In Civil Miscellaneous 
No 3 of 1915 of the Court of District 
Magistrate, Tavoy, the respondent ap¬ 
plied for sanction under S. 195, Criminal 
P. C., to prosecute the petitioner under 
S. 210, I. P. C. The respondent’s ap¬ 
plication was dismissed on 13th January 
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1915. In Civil Miscellaneous No. 3 of 
1915 the respondent applied to the 
Divisional Court of Tenasserim and the 
paid Court by its order, dated 8th 
September 1915, set aside the order of 
ths District Magistrate and directed that 
the application for sanction be re-beared 
de novo according to law. The appellant 
applies to this Court on revision against 
the order of the Divisional Court upon 
the following grounds: 

(l) The Divisional Court had no 
jurisdiction to order a re-hearing of the 
application, as under S. 195, Sub-Cl (6), 
such Court had jurisdiction only either 
to revoke or grant sanction. (2) Non- 
ssrvice of notice upon petitioner was no 
ground for such remand, when in fact 
sanction to prosecute petitioner had been 
refused by the District Magistrate. The 
second is obviously correct. The autho¬ 
rities conclusively support the first. The 
case of Beni Perskad v. Sarju Pershad (l) 
of the Allahabad High Court is on all 
fours with the present case. Richards, J., 
said: . 

"It must bo admitted that the cowers of the 
learned District Judgo * * * • are confined 
to the powers conferred on him by S. 105. 
Criminal P. 0., Cl. (6) provides that 'any sanc¬ 
tion given or refused under this sect : on may be 
revoked or granted by any authority to which 
the authority gmngor refusing it is subordinate.’ 
and the learned District Judge has neither re¬ 
voked nor granted ths sanction. His order 
amongst other things, directs the Munsif to 
coDsidor whelhor or not the latter should ex- 
orcise the powers conferred on him by S. 476 
m P ; ?'• P. 3wer9 wb’ch ‘he learned Judgo 
the «« h ° h .', D ‘ Self has nct * ot ‘3 exercise in 

The learned Judge then proceeded to 
hold that the powers of revision exerois- 
able by the District Judge were oonfined 
to those conferred by S. 195, Criminal 
and that he had no jurisdiction 
to make the order of remand. This case 
has been followed by the Punjab Chief 

S? Ur foi n Muh ^mad Ishaq v. Muqimud- 
d n (2). In Madras there was the oase 

0 , in iT C Kamma Marayanappa (3) 
where the same view was held following 
the two previous oases of Mama Aiyar 

Pada V™hi (4) and 
Krishna Meddy v. Emperor (5). The 
learn ed counsel for the res oomW ha fl 

(1911) 88 A 612=9 I 0 982=12 Op r, T iXT 
7 P B im 0r=19 X o xraiu Or L 

8. 1910) 810 670=11 Or L T fioo 
4. 1907) 80 Mad 811=5 Or L J 288 
6. 191°) 88 Mad 90=5 I 0 881=li Cr L J 


argued that the present proceedings arose 
out of a civil oase and that the powers 
of the Divisional Court are as given to it 
under 0. 41, R. 23, which gives a Civil 
Appellate Court power to remand a case 
for trial on issues framed by it. The 
same contention was raised in ths 
Allahabad ease cited above and the 
learned Judge disposed of it with the 
following observations: 

"(Counsel) relies on the Full Bench ruliDg of 
. tliis Court, which decides that a Court exercising 
the powers conferred by S. 195, is a Civil Court, 
and not a Criminal Cornt, and that, therefore, 
the provisions of the Code of Civil Procedure 
enabling the Appellate Court to remand cares 
and send down issues apply. I am of course 
bound by the mling in the Full Bench case re¬ 
ferred to but, iu my opinion, even assuming the 
Court to be a Civil Court, its powers in cases like 
the present are confined to powers conferred on 
it by S. 195.” 

There is a consensus of authorities in 
Madras, Allahabad and Punjab. I must 
therefore set aside the order of the 
Divisional Court and the same is hereby 
sot aside. 

K.N./r.K. Order set aside. 
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Fox, C. J. 

Ma Shwc On Plaintiff—Appellant. 

v. 

Maung Kywet and another —Defen¬ 
dants—Respondents. 

Special Second Appeal No. 1 of 1915, 
Decided on 16th November 1915. 

(a) Transfer of Property Act (1882), S. 54 
—Land worth more than R». 100—Sale wilh- 
ou . 1 . re f‘* lr “ lion amount* to more contract to 
•ell Suit for apecific performance of *uch 

(Taos')' 1 '* governcd b * Ar ‘- ”3 of Lim. Act 

A sale of land worth more than Rs. 100 with¬ 
out registration, as required by S. 54, T. P Act 
is In law a more coDtraot to sell and does not of 
itself create an interest in or chargo on the land 
contractod to bo sold, 

A suit for the specifio performance of such » 
contract is governed by Art. 118, Lim. Act, and 

d4?n b nf b |T U8ht threo years from the 

date of the purchaser’s knowledge that tho 

vaud ? r r . efua f d ‘° P 0r < or “ tho contract where no 
spocific dato is fixed or tho proformance 

of-Ac/ mita V°K ACI (l 908 )-Int<=rpre 8 t°Uon 

Uon^Vrute. 6 r ° ad ,triCUy ~ ,nler *- 

The Limitation Act, being one in which rights 

* , “™ “ £ 
May Oung— for Appellant. 

BaThein for Respondents. 

ne&TV 1 ? I 907 the Pfctoiff-ap- 

f 6 m hushand bought some lands 

from the respondents-defondants for 
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Rs. 765. They delivered possession of 
the lands, and a report of the transac¬ 
tion was made to the Thugji, but no 
document of sale was executed and re¬ 
gistered. Consequently no sale” of the 
lands was completed, because S. 54. T. P. 
Act, being then in force in Lower Burma 
there could be no “silo” i. e., 

“transfer of ownership of immoveable property 
in exchange for a price paid or promised or part 
paid and partip-romised” 

without an instrument in writing exe¬ 
cuted and registered. In 1912 the de¬ 
fendants and two others, who were all 
heirs of one Myat Tha Dun, brought a 
suit against the appellant as legal repre¬ 
sentative of her husband for possession 
cf the lands. It was held that the res¬ 
pondents were the owner? of the lands 
when they sold them, these lands hav¬ 
ing been allotted to them as their shave 
of the property lsft by Mya Tha Dun. 
The respondents admitted having sold 
the lands to the appellant's husband. A 
decree for possession was however made 
in their favour on the ground that no 
“sale” a3 defined in the Transfer of Pro¬ 
perty Act had been effected. In law the 
transaction had not got beyond the stage 
of a contract for sale, which S. 54 of the 
Act says does not, of itself, create any 
interest in or charge on tho land con¬ 
tracted to bo sold. In 1913 the appellant 
brought the suit in which the present 
appeal arises. Her claim in it is that the 
defendants may be ordered to execute 
and register a deed of sale or to mako a 
valid transfer of the lands to her. It is in 
effect a suit for the specific performance 
of tho contract of sale entered into seven 
years previously. The Subdivisional 
[Judge made a decree in the plaintiff’s 
favour. This decree was reversed on ap¬ 
peal by th6 Divisional Court on the 
ground that the suit was barred by 
limitation. The Article of the Limitation 
Act applicable to the case is Art. 112, 
which prescribes three years as the 
period of the limitation and makes this 
commence from the date fixed for the 
performance of tho contract or, if no 
such date is fixed, when the plaintiff has 
notice that performance is refused. In 
the present case no date was fixed for 
the performance of tho contract, con¬ 
sequently tho latter part of the article 
is the only part applicable. 

So far as tho record shows the suit 
brought against her by tho respondents 


1916 

and other heirs of Myat Tha Dun wa* 
the first thing which occurred to give 
her any sort of notice that the respon¬ 
dents were going to try and get back the 
lands. Even if the data cn which she 
received the summons in that suit is 
taken a3 the date on which the had 
notice that performance was refused, her 
present suit having been brought within 
three years of that date is within time. 
Tho Limitation Act, being one in which 
rights are rendered ineffective if not 
brogate 1, must be read strictly. The de¬ 
cree of the Divisional Court is sot aside. 
There will be a decree ordering the res¬ 
pondents to srecifically perform their 
contract of sale of the lands described in 
the plaint, by whatever holding numbers 
they are now known, and ordering them 
on the plaintiff filing in Court a properly 
drawn and stampod instrument of trans¬ 
fer of such lands to her, to execute suoh 
document, and to attend before the Re¬ 
gistration Officer with a view to its pro¬ 
per registration, and ordering them also 
to deliver possession of the lands to the 
plaintiff if she is not now in possession 
of them, and to do all other things necas- 
sary to complete tho transfer of the lands 
to her. The respondents must pay the 
plaintiff's costs in all the Courts. If the 
respondents fail to comply with the de¬ 
cree so far as it directs them to execute 
a valid transfer, the Subdivisional Judge 
should execute it under O. 21, R. 32. 

K.N./r.K. Decree set aside. 
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Ormond And Twomey, JJ. 

Ma Gun and others— Defendants— 
Appellants. 

v. 

R. Moniandy Survey — Plaintiff— 
Respondent. 

First Appeal No. 108 of 1911, Decided 
on 2nd June 1915 

Civil P. C. (1908) S. 2. (2)—Order over- 
ruling plea as to maintainability of suit is 
not decree. 

An order overruling a plea against the main¬ 
tainability of a suit is not a decree within the 
meaning of S. 2, (2), Civil P. C. and therefore, no 
appeal lies from it. [P 81 0 1] 

Fagan —for Appellants. 

Doctoi —for Respondent. 

Judgment.—The plaintiff sued for 
possession of land and for mesne proGts. 
The defendant raised a plea in bar,, viz., 
that the suit was not maintainable 
inasmuch as the plaintiff at the time of 


Ma Gun v. R. Moniady Survey 



1916 


Mgolla Mahomed v. P. K. Ebrahim 


Lower Burma 81 


the ioafcifcuiion of the suit was not regis¬ 
tered as th9 owner of the land in accor¬ 
dance with R. 14, Pegu Waste Land 
Grant Rules of 1863. The District Judge 
held that the rule in question is net in 
force or at least that it doe9 not affect 
the jurisdiction of the Courts, and he 
ordered the case to proceed. Against 
that order the defendant now appeals. 
The question is whether an appeal lies. 
It is not an order from which an appeal 
liea under the Code of Civil Procedure 
and it is clearly not a final decree. I 9 it 
then a preliminary decree within the 
meaning of S. 2, (2) of the Code? In S. 2 
(2) a decree is defined as being. 

The formal expression of an adjudication 
which, so far as regards the Court expressing it, 
conclusively determines the rights of the parties 
with regard to all or any of the matters in 
onfcroveisy in the suit, and may be either 
preliminary or final." 

The above order was aa adjudication 
upon an issue which, if it had been 
decided against the plaintiff, would have 
resulted in a final decree dismissing the 
suit. There would then have been a 
•conoluBive determination that the plain¬ 
tiff was not entitled in that suit to any 
of the reliefs olaimed hy him. But the 
issue was decided in favour of the plain¬ 
tiff and so the decision only meant that 
he was entitled to have his claims heard 
and determined in the suit. There was 
no determination of the rights of the 
parties with regard to any of the matters 
in controversy in the suit, wbioh means 
a determination of the rights of the 
parties with regard to any of the reliefs 
claimed in the suit, e. g., when a plaintiff 
obtains a preliminary decree, his right to 
part of the relief claimed by him is deter¬ 
mined. Moreover, the adjudioation was 
uofc oonclusive, for the Judge could at 
any time before finally disposing of the 
amt have obanged his opinion and dis¬ 
missed the suit on this issue. Mr. Faran, 

J^ m aPP fi lan i °‘ fced thecaae otSidha- 

Qarud h v - Oovind 

Qarud (1), but that case has been over- 

ruled by a Full Bench decision in 

<jhanmalswamiRudraswami v. Ganga. 

< BaSh ” ga J Pa (2) aQd ba8 been 
dissented from in Kamini Debi v. Pro 

iTdil M . u i^ ee This appeal 
; d ?“A. 30d - Wjfch C09fc8 --^Mr. Doctor, for 

1. (1912) 87 Bom 6=17 I 0 687 

S - »= a o x 0 

8.(1916) 27 10 817. 

1916 L.B.Jll k IQ 


respondent, asks for costs as upon valua¬ 
tion of the suit. This appeal wa3 from 
ao order in the suit which order had not 
the force of a decree. Act. II of Scb 2 
o' the Court Fees Act applies, and the 
proper stamp on tihs appeal was a stamp 
of R 3 . 2. Advocate’s fees is fixed at three 
gold ruohurs. 

k n./r.k. Appeal dismissed. 
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FOX, C. J. AND T\VOiIEV, J. 

Moolla Mahomed —Appellant, 

v. 

P. K. Ebrahim —Respondent, 

First Appeal No. 159 of 1915, Decided 
on 29th February 1916. 

_ (*) Landlord and Tenant—Tenancy—Erec¬ 
tion of building by tenant on land without 
objection by landlord—Effect of—Right of 
tenancy is not charged into perpetual right 
of occupation—Tenant is not entitled to com- 
pensalion for costs of building on ground of 
equitable estoppel—Burden of proof—Rule 
Applicable in such case is one laid down in 
S. 108, T. P. Act (1882). 

The erection of buildings by a tenant on lease¬ 
hold land without aoy objection by tho laudlord 
doosnotebange the tenant’s right of tenancy into 
a perpetual rightof occupation, though the land¬ 
lord may have allowed and even re.ognised the 
tonant’a right to a free sale of houses erected on 

the land by him and accepted purchasers of the 
buildings as his tenants. [P 84 U 1 2) 

Nor is the teoant ora purchaser from liim 
entitled to any compensation for the cost of the 
buildings on the grouud that the landlord in 
permitting the sale and recognising the purchaser 
“ h ‘ s „ eu f f \ n 1 thas encouraged the elocution on 
the part of the teoant that he would be entitled 
to compensation if suddenly ejected. Toore.ie 
an enquitable estoppel against tho landlord in 
suoh a case it is incumbont on the tenant to 

show that the landlord’s conduct amounted by 

P am implication tocontract tochaogu tho tight 
of tenancy into a perpetual right of occupation 

Sr?; inlndia in such cases is 

that of S. 108 (h), T. P. Act, which provide that 
he lessee may removal at any time during the cou- 
tinuauce of the lease alt buildings which ho has 
attaohed to the earth, provided ho leaves the 
property in the state In which he received it 

(b) Landlord and Tenant— 

-Building, erected byte Lt-Termini " 1 

of lemie Tenant .hould be g Ln/eT ^abTe 

me to remove building.-L.ndlord “ 
tied tomeine profits for such »•* entl 

which to remove the buildings- 17 nJ GA ^A a 

T P n , . *(1*84 02] 

J. if. Das—lor Appellant, 
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Fox, C. J.—The suit wa3 brought by 
an owner of land to eject one of his ten¬ 
ants, who occupied two plots of it on 
which he had two houses. Some years 
before be had bought tho houses on the 
plots. One of these houses bad to be 
pulled down in consequence of orders 
from the Municipal Committee. The 
defendant built a plank house and in it 
the had a shop. This he valued at rupees 
5,000. Tne other bouse he valued at 
Bs. 1,000. The whole of the plaintiff's 
land was similarly let out in plots, which 
had been built upon by the tenants. 
The plaintiff charged and collected a 
monthly rent for each plot. The collec- 
lion of 230 houses on the land formed a 
l-asti or village. The plaintiff enhanced 
the rents from time to time, and when 
the defendant built the superior house 
his rent was doubled. The defendant 
refused to pay this large increase, and 
the plaintiff failed to get it by a sui6 iu 
the Small Cause Court. He then gave 
tho defendant notice to quit, and brought 
the present suit claiming ejectment, 
arrears of reut and damages for use and 
occupation at the enhanced rate. The 
defendant claims that he had acquired a 
permanent right of occupancy so long as 
he paid the rent payable when he bought 
the houses or the reDt immediately prior 
to the suit, or in’the alternative that the 
plaintiff was not entitled to a decree for 
ejectment without paying him compen¬ 
sation for his houses. The learned Judge 
has held that the plaintiff is eutitled to 
an ejectment decree, but that he must 
pay the defendant compensation as to 
which an enquiry was ordered. The 
plaintiff api eals against this part of the 
decree. During tho course of ,the case 
the plaintiff agreed to allow the defend¬ 
ant two months within which to remove 
his buildings and property from the 
plots. 

The grounds on which the learned 
Judge found that the defendant was enti¬ 
tled to compensation were that the land 
had been let for building purposes, and 
houses had been transferred by owners 
-to purchasers whom the landlord recog¬ 
nised and he thereby encouraged expec¬ 
tation on the part of the tenants that 
they would be entitled to compensation 
if they were suddenly ejected. He there¬ 
fore considered that the plaintiff was 
estopped from denying liability to grant 
compensation. As authority in support 
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of this proposition he referred to Dal- 
tairayaBayaji Paiv. Shridhar Narayan 
Pai (l) and Y ashwadabai v.Bamchandra 
Tularam (2). These decisions were 
prior to that of His Majesty’s Privy 
Council in Beni Bam v. Kundan Lai (3) 
and it may be doubted whether after 
this decision, which i9 binding on all the 
Courts in India they would be followed 
even in the Courts of the Bombay Pre¬ 
sidency. They were not followed in 
Ismail Khan Mahomed v. Jaigun Bibb 
(1). The facts in the case before the Privy 
Council were that in 1858 the landlords 
let the laod for the term of the current 
settlement for the construction of a salt¬ 
petre factory. This factory was carried 
on for four or five years only, and since 
then for many years the tenants had put 
the land to other usee. Shops had been 
built on the laud for 20 years and pucca. 
shops had-been built on it 12 or 14 years 
previous to the suit. A considerable 
amount of money had been spent on 
other structures on the land. Tb9 owners 
of the land at the time saw the buildings 
and did not prohibit their ccDBtruction. 
The phintiffs-landlords put an end to 
the tonancy and brought the suit for 
ejectment and asked for a decree for re¬ 
moval of the material of the houses. The 
appellate Courts in India affirmed the 
original Court’s dismissal of tho suit on 
the ground that the original lessor not 
having objected to the ereotion of the 
buildings, and having continued to re¬ 
ceive rents after their erection and after 
tho saltpetro factory oeased to exist, was 
estopped from saining the lessees for 
ejectment. They adopted the principle 

stated in the following words: 

“If a man permits anothor to build upon his 
land, and with the knowledge the building ia 
being erected, stands by and doe3 not prevont 
the other from doing so. then no doubt equity 
come in aud by the rules of equity, which in 
this respect are the same as the rules ol law, he 
cannot eject that other porson.” 

Their Lordships of the Privy Council 
described this statement as a loose and 
inadequate statement of the rule o£ 
equity, and they proceeded to state what 

the rule was in the follow ing words: 

“In order to raise the equitable estoppel which 
was enforced against tho appellants b> both the 
appellate Courts below, it was incumbent upon 
the respondents to show that the conduct 
of the owner, wh et her consist in g in abstinence 

1. (1893) 17 Bom 730. 

2. (18*4) 18 Bom 60. 

3. (1S99) 21 All 49G=2G I A 58(PC). 

4. (1S0O) 27 Cal 570. 
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lrom iatorferiicg or in active intervention, 
uas sufficient to jostify the legal inference that 
they bad, by plain implication, contracted that 
the right of teoaocy under which the lessees 
originally obtained possession of the land, should 
be changed into a \ erpetual right of occupation.” 

Later cn they say: 

“The rulo established in India is that of 8. 1C8 
T. P. Act, which provides that the lessee may re¬ 
move at any time during the continuance of the 
lease a'l things ' bich he has attached to the 
earth, provided he leaves the property iu the 
state iu which he received it.” 

They adopted the following word9 of 
Lord Chancellor Cranworth in Romsden 
v. Dyson (5): 

“If any tenant builds on land which he holds 
under me he does not thereby, in the absence of 
special circomstances, Require any right to pre¬ 
vent me from taking possession of the land and 
buildings when the tenancy has determined. He 
knew the extent of his interest, and it was his 
folly to expend money on a title ho knew woold 
or might soon come to an end. 

They pointed out, however, that the 
maxim in Englieh law 'quioquid in 
aedificatum solo, solooedit’ did not apply. 
The result of the decision was that the 
plaintiffs obtained an order for removal 
of the tenant’s houses without compen¬ 
sation. The case does not differ in 
essential respects from the present case, 
but no express letting of the plots of the 
land for building purposes is proved in 
this case. A reasonable inference from 
the circumstance is that the tenants 
took their plots for the purpose of put- 
ting up houses on them and that the 
plaintiff knew that they were taking them 
for this purpose. According to the de¬ 
cision, the erection by a tenant of per¬ 
manent structures on the land let to him 
to the knowledge of, and without inter¬ 
ference by, the lessor will not of itself 
suffice to raise an equitable right against 

the essor preventing him from ejecting 

the tenant at the end of the tenancy. As 
regards the question whether the land¬ 
lordis bound to compensate the tenant 
for his buildings or for removal of them 
it may be observed that in the Privv 
Council case counsel for the tenants did 

entitTed 0 - hi3 olient8 

entitled to compensation of any sort 

Sns is 6 a 9tat , ed by their Lord ' 

al mi L\- n 0 Underwh »cb a tenancy for 
»limited time can under some ciroum 

stances be held to have been changed in- 

nntV erP f 0t j al r ’ 8bt of occu Pancy. It has 
tena^f‘° k-° wUh 00m P^8ation to t he 

onthe la “ d - 


and the whole question as to the rights 
of landlord and tenant to buildings 
erected by the latter has been elaborately 
discussed in the Madras High Court. In 
Ismail Kani Rowlhen v. Nazarali Sahib 
(6), Bhash^am AiyaDgar and Moore, JJ., 
held tbaia tenant who erects a building 
on land let to him can only remove the 
building, and cannot claim compensation. 
In that case there was a decree for eject¬ 
ment but the tenant was allowed one 
month in which to remove his buildings. 
In Angammal v. Malik Saeed Aslami 
Sahib (7) the plaintiff sued for a declara¬ 
tion that she was the owner of a house 
and for possession of it, or in the alter¬ 
native to be paid compensation for it, or 
to be allowed to remove the building. 
She had held the land under a document. 
The house had been built many years pre¬ 
vious to the determination of tho tenancy 
which created only a monthly tenancy. 
The ground landlord had obtained an 
ejectment order against her in the Presi¬ 
dency Small Cause Court, and she had 
Dot been allowed to raiso her claims in 
that Court, nor had time been given by 
the decree to remove her buildings which 
she valued at Rs. 5,000. It had been 
erected with the knowledge of tho ground 

• an . d wlthoQfc Protosfc from him., 
Willis, J., in the Original Court held (l) 
that a tenant has only a right to remove 
buildings during the continuance of the 
tanancy, and (2) that a tenant is not 
entitled to any compensation for his 
buildings, or to remove them after the 
determination of the tenancy, the only 

^cognised being that in 
Cl. ( A) of S. i08, T. P. Act. He con¬ 
sequently disallowed the plaintiff’s olaims 
and dismissed her suit. On appeal Arnold 

°'\r J " T agr6ed with him - but 
Sankaran Nair, J„ after an elaborate exa¬ 
mination of the authorities disigreed. 

His comment on Cl. fo) 0 f S.108. T P 

nr !"? 9 thH V fc " aS ° nly an enabl’ing 
u aD , d 16 left untouched rights 
which the lessee may havo otherwise 

un a der U t n h e ! thafc - 80OtiOD - He held that 
had therM^T prior to fcbe Act the tenant 
had the right to removeafter thoexpiry of 

h m !w Cy . f 8up0r8tl, uotures erected by 
him dunng it or to olaim compensation* 

hat itTd D ‘°? ? a y Counoil 
that-it did not deal with these questions. 


c. (1904) 27 Mad 217 , 
7- (l?ll) 11 1 0 746. 
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Another appeal in the same case under 
the names of Angamvial v. Malic 
Mahomed Syed Aslami Sahib (8) was 
heard by the same Judges sitting with 
Miller, j. The Chief Justico adhered to 
his previous opinions and Miller, J., 
agreed with him that the plaintiff was 
entitled to any of the reliefs she asked 
for. Millar, J., however hold that ac¬ 
cording to the customary or common law 
of the land, the lessor on determination 
of a lease has the option to take the 
(lessee’s buildings on it on paying com- 
,'pensaticn, but if he is unwilling to pay 
such compensation he mu3t allow the 
tenant to remove his buildings. If he 
elects to allow the tenant to remove the 
buildings ho must allow a reasonable 
time after the determination of the ten¬ 
ancy for the tenant to do so. If the 
tenant has had such reasonable time, 
and has not dene so before he loses pos¬ 
session he has no further right to time 
for removal of the buildings. On the 
question of compensation he held that 
apart from estoppel or contract the ten¬ 
ant has no right to compensation for his 
'buildings. 

Sankarau Nair, J., hold that if a 
landlord is not willing to pay the 
value of the tenant’s buildings, the ten¬ 
ant is bound to remove them either be¬ 
fore he surrenders possession or within 
a reasonable time after expiration of the 
tenancy, but if he does not do so the 
ownership of the building is not trans¬ 
fers d to the landlord. What is open to 
the Matter is to restore the land to its old 
.condition, and to claim damages from 
the tenant if he incurs any loss. S. 108, 
,T. P. Act save3 rights derived from con¬ 
tract or local usage from the provisions 
of the Bection stating^ the rights and 
liabilities of lessor and lessee respectively. 
Miller, J’e, statement of the respective 
rights of lessor and lessee as regards 
buildings erected by the latter when the 
tenancy comes to an end was founded on 
the Full Bench decision in In the matter 
of the petition of Thackur Chandra 
Paramanik (9), which 'professed to be a 
statement of what the law was according 
to the usages and customs of theoouotry. 
Generally such customs can scarcely be 
said to be referred to in the words local 
usage” in the opening word3 of S. 108. 
It appears to me that the vie w that th e 

8. (1916) 88 Mad 710=21 I 0 583. 

9 . BLR bap Vol 59 5=6 W R 228 (F B). 


whole law as to the rights and liabilities, 
of lessor and lessee respectively, when no* 
contract or local usigs is proved and 1 
when the rule of equity stated in Beni' 
Ham v. Kundan Lai (3) is not applicable 
is now embodied in S. 108, T. P. Act, is 
the correct view. The section saysj 
nothing about the lessor being liable to| 
compensate the lessee for his buildingi 
on the land let, and in view of the Privy 
Council decision it appears to me clear 
that the plaintiff is not liable to pay 
compensation to the defendant either for 
his buildings or for their removal. 

The building however are his, and at 
the time the decree was made he had not 
given up possession of the land. He is 
bound to give up possession; this involves 
removing not only himself but all bis 
property from the land. Buildings such 
as the defendant has on the land cannot 
possibly be removed instantly conse¬ 
quently it is necessary to fix a time in 
the decree within which ho must obey it 
I would therefore alter the main part of 
the decree to the following wording. 

It is ordered and decreod that the de¬ 
fendant do quit, vacato and give up pos¬ 
session to the plaintiff of the plots of 
land hereinbefore mentioned and that ho 
do remove all his property including the 
materials of his buildings thereon, and 
that he do restore the land as far as 
possible to its original state before the 
expiry of two months from the date 
hereof, and that he do pay to the plain¬ 
tiff the sum of Rs. 93-9-5, being arrears 
of rent up to the date of institution of 
the suit, and damages at the rate of 
Rs. 18 a month until he vacates the said 
plots of land, and that ho do pay to the 
plaintiff his costs of the suit as allowed 
by the Court. It may be doubted whe¬ 
ther the plaintiff was entitled to damages 
for use and occupation or mesne profits 
at Ra. 18 per mensem in the absence of 
evidence to shew thit such rate was fair 
and reasonable, but the defendant has 
not appealed or put in a cross-objection 
against it. The defendant must also pay 
the plaintiff’s costs of this appeal. 

Twomey, J.—I concur 

K R ! ,;R.K. Decree modified . 
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Fox, G. J. AND Uartnoll, J. 

M. A. R. R. M. R. M. Chetty— Plain- 
ti ff—Appellant 

V. 

Badier Rahman Chowdry —Defendant 
—Respondent. 

First Appeal No. 149 of 1910, Decided 
on 8th July 1912. 

(a) Deed—Construction—Power of attorney 
—General power to sell mortgage or pledge 
properly—Scope of. 

A power to soli mortgage or pledge property for 
such sura and in such manner as the attorney 
should think fit, implies a power to borrow 
money on mortgages on the principal's account, 
and to create an equitable mortgage by deposit 
of title-deeds, but mt to sign promissory notes 
on behalf of the principal. [P 85 C 2] 

(b) Principal and agent—Liability of prin¬ 
cipal —Agent executing promissory note in 
profeised exercise of power to mortgage— 
Principal is not liable. 

The principal is not liable on a promissory 
note executed by an agent in professed exeroisa 
of a power to mortgage. [P 85 C 2] 

Dantra —for Appellant, 

J. R. Das —for Respondent. 

Fox, C. J.— The question in tbi9 case 
18 whether the power-of-attorney pro. 
duced gave powers to Fuzlur Rahman 
Chowdhury as the defendant’s agent to 
borrow money on the defendant's acco¬ 
unt and to make an equitable mortgage 
of the defendant's property to which 
the power-of-attorney related. The 
powor-of-attomey is dated 6th November 
1906 and was duly registered on 10th 
November 1906, when Fazlur Rahman 
Chowdhury borrowed Rs. 10,000 from 
the plaintiff and signed in hi 9 favour a 
promissory note for the amount bearing 
interest at one per cent, per mensem. 
He signed the note in the defendant’s 
name and his own name as general age- 
nt for the defendant. The power-of.afc- 
torney refers only to the one property 
of the defendant. Amongst other powers 
it gives power to the attorney to sell 
mortgage or pledge the property for such 

“J, BU ? h manner ae the attorney 
should think fat. It has been held that 
the power to mortgage did not authori- 

T ° rtgage by d eP°Bit of 
title deeds, and that it did not authori. 

Shfnf 0 ^ ga8e - f °- *? y bufc aa exi8tiQ g 

tha l h8 fi Pr i n01Pal e - Ifc appeara to 

£hu h . findlD l 8 are 0rrone ous. Equ- 
ltable mortgages by deposit of title-deeds 

(£nZ 8D K Z - d M ValH iD C0rfcain t0WD8 
(Rangoon being amongst them) by S. 69 

i'.Aot, and they are just as valid as 
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any other form of mortgage. The other 
proposition that the agent could only 
mortgage in order to secure an already 
existing debt of the principal’s has been 
pressed upon us as being shown by the 
authorities, but I fail to see that any of 
the authorities quoted to us lay down 
that where a principal gives his attorney 
power to mortgage his property that at¬ 
torney is nob at liberty to borrow money 
for the principal on a mortgage. It ap¬ 
pears to me that in 3uch a case power to 
borrow on the principal s account must 
necessarily be impliei. In the present 
case the attorney was empowered to 
mortgage the property for such 9ura as 
he thought fit. The agent in this case 
was not empowereed to sign promissory 
notes for the principal and consequently 
the defendant is not liable on the pro¬ 
missory note in suit, but I think the 
agent was empowered to borrow the 
money and to create an equitable mort¬ 
gage over the principal’s property to se¬ 
cure re-payment of it. 

I would allow the appeal, reverse the 
decree of the original Court and give the 
plaintiff a mortgage decree for R 9 . 10,009 
with interest calculated according to the 
practice of the Court aud I would order 
the defendant to pay the plaintiff’s costa 
of the suit and of this appeal. 

Hartnoll, J. —I concur. In the pre¬ 
sent oase the power to mortgage is not 
confined to creating a mortgage to secure 
an existing debt but it is general—name¬ 
ly to mortgage for such sum and in such 
manner as the attorney should think fit. 
Whan the mortgage is one by which 
money is lent on the security of the 
land, it is part of the transaction for the 
mortgagor to receive the money, and so 
I agree with the learned Chief Judge 
wnenhesays that where the principal 
gives his attorney power to mortgage hie 
property, power to borrow on the prin- 

oipal s account must necessarily be im¬ 
plied. 

V.B. B.K. Appeal allowed % 
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Maung Kin, J, 

Maung Seik— Defendant—Appellant. 

Afa Thet Pu- Plaintiff-Respondent. 

D 8e ^i? l i Appeal No# 133 ot 1915, 
(a) BudrU? ? b I h Dec ® mber 1916. 

-Jot “ ~~ 

of parenU-Clftim by 
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eldeit child for one fourth share must be 
made as soon as possible. 

A claim by tho eldest child for a one-fourth 
sharo of the joint estate of his cr her parents on 
the de-th of one of them must be made as soon 
as possihlo afte- that event. [P 87 C 1 ] 

(b) Buddhist Law — Burmese — Adoption — 
Kritrima adoption—Proof of publicity—When 
necessary 

It is not correct to say tint in all case? of 
kritrima adoption there must be evidence of 
publicity and notoriety. It is only when the fact 
of adoption h*s to be inferred from circumstances 
that euoh proof is required. SG Cal 978 (P. C.) lief. 

[P 67 C 1 j 

* c ) Suddhing Law—Burmase — Adoption— 
Obtaining inhcritcnce in natural parents' 
property—Effect of. 

Obtaining an inheritance in the natural par¬ 
ents' es'ate does not negative the idea of there 
being an adoption. [P 87 C 1] 

Man Oung —for Appellant. 

Po Han —for Respondent. 

Judgment.—Too plain tiff-res pendent 
sueo to he declared an adopted daughter 
of defendant.appellant and his deceased 
wife, Ma Shwe Mo. The plaintiff's pa. 
rents were Maung Tba Dun Aung and Ma 
Kwe. They had two children, viz., the 
plaintiff and a boy named Po Hla. Ma 
Shwe Mo was a sister of Ma Ivwe. On 
MaKwes death, the plaintiff and her 
brother were taken over by the defend¬ 
ant and Ma Shwe Me. At that time the 
plaintiff was 9 years old and Po Hla 
about 10 months. They were brought 
up and treated alike by the defendant 
and Ma Shwe Me. Tho plaintiff was 
given in marriage by Ma Shwe Me to 
Maung Shwe Ket, a nephew of the de¬ 
fendant, and the couple lived in tho de 
fendant’s house until they got their 
second child, when they went to live in 
ahou?eof their own within call from the 
defendant’s house. There was no rup¬ 
ture of relationship between tho plaintiff 
and tho defendant or Ma Shwe Me. 
During the latter's last illness, plaintiff- 
looked after her. The above are faots 
admitted by both sides. The plaintiff’s 
case is that she and Po Hla were both 
adopted by tho defondant and Ma Shwe 
Me with rights of inheritance. The de¬ 
fendant admits that PoHla was adopted, 
but says that as regards the plaintiff 
it was arranged between tho defendant 
and Maung Tha Dun Aung that she was 
to inherit from the latter and that a3 a 
fact she has obtained a share of inheri¬ 
tance in the estate of Maung Tha Dun 
Aung, who is now dead. 

The evidence regarding the adoption is 
of witnesses who were present at the ad¬ 


option of the two children and of those 
to whom the alleged adoptive parents 
had made admissions, and it is admitted 
that the plaintiff has received a share in 
the estate cf Tha Dun Aung. The Town¬ 
ship Court held that the adoption was 
proved but refused to grant a decree as 
prayed for, on tho ground that the 
plaintiff had forfeited her right of in¬ 
heritance by taking a share in the estate 
of her natural father. The lower Appel¬ 
late Court aslo held the adoption 
proved, but said that the Township 
Court should not have gone into the 
question whether the plaintiff bad for¬ 
feited her right of inheritance. All that 
sho asked for being a declaration that 
she was the adopted daughter of the 
defendant and Ma Shwe Me, the ques¬ 
tion must be left for determination when 
she asked for her inheritance on the 
death of the defendant. The lower 
Appellate Court, therefore, passed judg¬ 
ment giving a decree as prayed for. 

The defendant appeals to this Court 
on throe grounds, viz., 1. For that 
tha suit was bad in law inasmuch 
as consequential relief might have been 
but was not prayed for, the plaintiff 
being entitled, if adopted, to a quarter 
share (as eldest daughter) on the death 
of the mother. 2. For that the lower 
Appellate Court erred in law in not 
holding that the faot of plaintiff’s having 
received inheritance from her notural 
parents negatived the alleged adoption, 
3. For that the lower Courts erred in 
law in not holding that tho alleged 
taking in adoption was nots public and 
notorious. The first ground was not 
pressed at the hearing in view of a Rench 
ruling of this Court in Ma Thit v. Maung 
Tun Tha (l), in which it was held that 
a claim by tho eldest child for a one- 
fourth share of the joint estate of his or 
h’r parents on the death cf one of them 
must be made as soon as possible after 
that event. And it was admitted that 
the plaintiff's claim for such a share 
would have been birred by this ruling, 
owingtoconeiderabletime having e'ap : ed 
from the death of Ma Shwe Me, 
when the suit was instituted. The second 
and third grounds relate to the question 
whether the plaintiff was adopted as 
alleged. I s°e no reason to differ from 
the lower Courts on this point. Tha 
evidence of those who wero present at 
T. (1915/ 30 I 0 683. 
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the adoption is clear and positive; one 
of them, a man of 70, is a relation of the 
defendant. The evidence of those who 
speak to the admissions by the defend¬ 
ant and Ma Shwe Me is also definite and 
unequivocal, one of them, an old woman 
of 74, is a sister of the defendant. We 
have also the admitted facts which con¬ 
stitute circumstantial evidence in favour 
of the adoption. These are the facts of 
the children leaving their natural father 
and going to live with their aunt, the 
alleged adoptive mother of the plaintiff, 
the plaintiff being brought up and 
treated in the same manner as the ad¬ 
mittedly adopted son Po Hla, and of the 
plaintiff marrying a near relative of the 
defendant and continuing to live there 
till she got two children. 

Counsel for the appellant complains 
that there is on evidence of publicity or 
notoriety, and contends that there roust 
00 such evidence before the Court can 
hold an adoption proved. The only 
evidence of publicity or notoriety is that 
afforded by the admissions of the alleged 
adoptive parents, but in my judgment it 
jis sufficient in this oase. It is, however, 
not at all correct to say that in all cases 
here must be evidence of publicity or 
notoriety. # See Ma Yxvet v. Ma Me (2) 
where their Lordships of the Privy 
Council said: 

1 1 1 would have been easy for the parties, by 
mems of an actual, though not coremonial, ad¬ 
opt on in the presence of witnesses, to have pre- 
the raising of subsequent questions, 
vho o that has not been done and where tho fact 
of adoption is left to bo inferred from past state¬ 
ments and conduct it is, in their Lordships* 
°pir> on, a salutary rule that ndequato preof of 
publicity or notoriety of the relationship should 
3)9 insisted on.** 

Regarding the contention that the fact 
of the plaintiff’s having obtained inhe¬ 
ritance in her natural parent's estate 
negatives the idea of there being an ad¬ 
option, it is not, in my opinion, tenable 
at all. There must be many oases in 
which a ohild adopted into another 
family is allowed to inherit from its 
natural parents, owing to ignorance of 
tha law on the part of the co. sharers. In 
any case, this fact alone cannot over¬ 
throw the conclusion to be arriyed at 
from positive evidence, I do not express 
any opinion as to whether this fact will 
bar tha plaintiff’s claim for inheritance 
on the d eath of the defoodaut ; f 0 r I 
Uai 978=6 L B K 11^=8 1 C 797 


agree with the lower Appellate Court 
that the point does nob arise in tho 
present suit. This appeal is dismissed 
with coats. 

b.v./r.k. Appeal dismissed. 
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Pablett, J. 

Si lam Kalia and others — Defend ints 
—Appellants. 

v. 

Silavi Si lama —Plaintiff—Respondent. 

Second Appeal No. 304 of 1913, Deci¬ 
ded on I6 v -h November 1915. 

Civil P. C. (1908) S. 99, 0. 32 Rr. 3 and 4 
— Suit against minor — Suit defendend by 
gnardian ad litem without formal appoint¬ 
ment — Objection not railed —• Guardian 
doing all that could be done in defending 
luit—Irregularity held curable under S. 97. 

A suit against certain minor defendants wa* 
defended by a person who had a prior right to be 
appointed, but was not formally appointed, guar¬ 
dian ad litem of the minors. No objection wa* 
taken tho suit proceeding without a formal 
appointment of guardian and he not only enga¬ 
ged a Pleader to defend the suit on behalf of the 
minors but did all that could be dono for them: 

Held, that tho omission of formal appoint¬ 
ment was almost an irregularity curoblo under 
S, 99 of the Civil Procedure Code. [P S3 G 2) 

Lentaigne —for Appellant. 

Judgemnt.—Silam Virabatradu died 
on 11th July 1907 leaving two sons, 
Venketreddy aud Pulliah. The former 
took out Letters of Administration to 
his father’3 estate but died on 26th 
March 1909 before fully administering 
the estate. Pulliah then took out letters 
to the unadmini8tered portion of their 
father’s estate. Venketreddy left a 
widow Atchama, the 1st defendaut, and 
four minor children, three of whom are 
2nd, 3rd and 4th defendants: the other 
child’s name does not appear in tho 
present case though I do not find the 
reason for the omission stated. Atohama 
was appointed guardian of the four 
minor children, and, as such guardian, 
she, jointly with Pulliah, filed an ap- 
plication on 18th January 1910 under 
R. 17 of the Second Schedule to the 
Civil Pioccdure Code that all matter in 
iq difference between thorn connected 
with Virebatradu's estate should bo 
referred to the arbitration of Abdul 
CJaffoor, an Advocate, who has represen¬ 
ted the present plaintiff in the subse. 
quent litigation. The agreement to arbi¬ 
trate and a farther agreement extending 
tha for tbo awa rd were signed by 
rulliah and by Afcohama as guardian of 
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her micor children. An award was 
made and, on 29th March 1910, Atchama, 
ixs guardian of her minor children, and 
Puiliah jointly applied under R 20 of 
the Second Schedule to the Civil Pro- 
ceduie Code that- the awaid should fco 
filed. This was done and on the same 
day a decree was passed in terms cf the 
a^ard in Civil Revision Case No. G3 cf 
1910 of the District Court. Under that 
decree a portion was effected whereby 
one.half of the land referred to in the 
present suit fell to Puliah and the ether 
half to the four minors. The Court of 
of first instance found that possession 
of shares was subsequently given, and 
mutation of names was made in th6 
Revenue Registers. 

On the 17th October 1911 Puiliah 
died, leaving no children. His widow, 
Silam Sitama, the plaintiff in the present 
suit, obtained Letters of Administration 
to hio estate on 20th May 1912. It 
appears that subsequently Atchman was 
removed from her guardianship cf her 
minor children on the ground of her 
unchastity and one Chinta Sa3hia was 
appointed in her place. The present 
suit was broughtion 1912 by Sitama to 
recover the rent of the half of the land 
awarded to Puiliah, Atchama and her 
children, it appears, having demanded 
from the tenant the rent of the whole 
of the land. The 1st defendant is 
Atchama, the 2nd, 3rd and 4th are three 
minor children, sued through their guar- 
dian Chinta Saebia, and the 5th is the 
tenant of the land. The plaint alleges 
that Atchama leased both her chillren's 
portion and Puliah's on Loch parties to 
the 5th defendant. Atchama and the 
5th defendant app.ared but did not 
contest the suit, the latter being willing 
to pay the rent to whomsoever the Court 
should direct. The minora and their 
guardian Chinta Sasbia signed a written 
statement, putting plaintiff to proof of 
the petition and alleging that Sitama 
was unchaste at the time she obtained 
Letters of Administration and conse¬ 
quently Puiliah’s proporty vested not 
in her but in the minor defendants. 
Chinta Sashia engaged a lawyer to de¬ 
fend the suit. Both Courts have held 
the charge of unebastity during Pulliah’s 
lifetime unproved: there is in fact no 
reliable evidence of unchastity prior to 
June 1912, when she had already obtain¬ 
ed Letters of Administration. The 


point is, mcrever, immaterial in the 
present case. She holds Letters of Ad¬ 
ministration to Puliiah’s estate and ig, 
therefore, whatever her moral character! 
entitled to recover rents of property 
forming part of Pulliah’s estate. 

The Court cf first instance decreed the 
suit. Chinta Sashia cn behalf of the 
three minors appealed. He engaged a 
a fresh lawyer who drafted a ground of 
appeal which it certainly did not lie in 
the mouth of either Chinta Sashia or 
the minors to raise, but which has 
been put forward again in their 
behalf iu second appeal and even 
advarced as rendering the original 
decree null and void; this is the failure 
of the District Court to appoint a guar¬ 
dian ad litem to the three minors under 
O. 32. It is true that there was no 
formal appointment under rule 3 of that 
0. but since the suit was defended 
against the minors by the guardian 
Chinta Sasbia, since the latter engaged 
a pleader to defend the suit on their, 
behalf and since he and the minors 
jointly signed the written statement, it 
is clear that the omission is almost an 
irregularity curable under S. 99 of the 
Code. On the authority of Walian v. 
Banke Behari Pershad Singh (l) not only 
was no objection whatever taken to the 
suit proceeding without a formal appoint¬ 
ment under R. 3, but Chinta Sa9hio* 
bad a prior right to act as guardian ad 
litem under R. 4, and so far from any 
suggestion ever having been made that 
grounds could have been shown to the 
Court sufficient to justify it in excluding 
him from so acting, Chinta Sashia has 
continued to act as the minors’ next 
friend by preferring the appeals on their 
behalf. It is prefectly clear that there 
is no substance whatever in this ground 
of appeal. The remaining grounds of 
appeal were considered by the lower 
Appellate Court which confirmed the 
decree. They are again raised in this 
second appeal. Briefly they are, first, 
that the proceedings in the reference to 
arbitration and relating to the filing of 
the award ending in the decree in terras 
thereof are bad for want of the appoint¬ 
ment of a guardian ad litem to the 
minors. This is strictly speaking a misap¬ 
prehension, for the rninor8in both these 
proceedings (No. 16 of 1910 and No. 6& 
of 1910) figure as plaintiffs applying by 

1. (1903; 30 Cal 1021=;0 I. A. 162 (P.C.) 




1916 


MA NYUN v. MAUNG Ba Tjia Lower Burma 89' 


a next friend, and there is no provision 
corresponding to R. 3 of 0. 32 relating 
to a next friend. The second ground 
is that the reference to arbitration, 
award, decree and partition are all void¬ 
able by the minors for want of sanction 
of the Court under R. 7 of 0. 32. 
I am of opinion, however, that the 
validity of that decree cannot bedecided 
in the present proceedings, though it 
may be open to the appellants to bring a 
suit to set that decree aside. This 
appeal is dismissed. 

K.n./r k, Appeal dismissed. 
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Maung Kin, J. 

Ma Nyun —Plaintiff—Appellant. 


v. 

Haung Ba Tha —Defendant —Respon¬ 
dent. 


Second Appeal No. 172 of 1915, Deci¬ 
ded on 18th February 1916. 

Tramfer of Property Act (1882), S. 53 — 
Para 2 Pioof of actual fraud or intention to 
defraud it not necessary—All that should be 
proved i« that tramfer had effect of defea¬ 
ting or delaying traniferor'* creditor*. 

Under para. 2 of 8. 53, T. P. Act it is not ne- 
cossary to prove actual fraud or au intention to 
defraud on the part of the transferor. All ibat 
is necessary to prove is that the transfer had the 
eflect of defeating or delaying the transferor’s 
creditors. The presumption then arises that the 
transfer was made with a fraudulent intent and 
the burden of displacing that presumption falls 
on the transferee, 1903 Bur L R 43 Ref. and 
F °£ . , , [P 69 C 2] 

Mailman —for Appellant. 

Kyaw Etoon — for Respondent. 

Judgment.— Plaintiff-appellant sued 

for a declaration that the plaint lands 
were the property of her judgment-deb¬ 
tor, Ma Hnifc, and, as suoh, liable to 
attachment in execution of a deoree 
against her* 


The defendant who is Ma Hnit's adc 
ted son Maimed the lands under ade 
of gift by her. Both the lower Oou. 
have found that the deed wae genui 

na^S h V 5 !- 1 WaB valid >iog acooi 
paniod by delivery of possession. T 

lower Appellate Court has said in i 

judgment that there was no reason 

believe Ma Hnit where she said that t 

tramaotion was not a genuine one a, 

was made with the express object 

preventing appellant from executing 

prospective deoree. The Court of fir 

believe MaHnit!° " iU " 

In the appeal it is urged that tl 


lower Courts erred in not applying S. 53, 
para. 2, T. P. Act: In regard to volun¬ 
tary transfers that paragrah declares 
that, if they have the effect of defrau¬ 
ding, defeating or delaying creditors,, 
they may he presumed to have been 
made with fraudulent intent. 

In C. T. V. B. j U. Kaleyappa Chelty v. 
Maung E Pe (1), Fox, J., held that the 
paragraph in question embodies a princi¬ 
ple of universal applicability and applied 
it to the case. 

Under the paragraph it is not neces¬ 
sary to have proof of actual fraud or of 
an intention to commit fraud. All that 
is necessary to prove is that the gift 
necesearily had the effect of defeating or 
delaying the creditors of the donor. In 
that case it must be presumed to have 
been made with fraudulent intent. The 
result is that the burden of displacing 
the presumption falls on the donee. 

The point for determination then is 
whether, under the circumstances of the 
case, the gift had the effect of the donor’s 
creditor, Ma Nyun, being defrauded, de¬ 
feated or delayed thereby. In my judg¬ 
ment there can be no doubt as to that. 


All the property which she had Ma Unit 
had transferred to the donee by the deed 
of gift, though at the time she was 
indebted to the plaintiff. There was 
nothing left with her to meet the debt. 
It must, therefore, be held that the gift 
had the effect of the plaintiff's olaim 
being thereby defeated. That beiDg the 
oase, the presumption provided for by 
the 2nd para, of S. 53, T. P. Act arises. 
And it is for tha defendant to prove that 
the gift was bona fide. 

I am unable to come to a finding in his 
favour, because, at the time the gift was 
made, the plaintiff waapressing Ma Hnit 
for the payment of the debt; nor can I 
attach any weight to the fact that some 
eight years before, the defendant's father- 
had expressed a wish to give the lands 
to him. For even though there was evi¬ 
dence of that, that would not show that 
the gift was bona tide; it might have 
been that Ma Hnit did not agree with 
her husband and that so long as them 
was no necessity for a transfer, she kept 
the property and it is rather curious 
that she came to think that the defeu- 
dant should have the lands as desired by 
the father only at a time when a neoes- 

i payiDg off a debt justly 

1. (19C8) Bur L R 48. - 
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duo from her. If the defendant had clai¬ 
med the lands un3er a gift from his 
father, the case might have presented 
quite diiforent features, calling for en¬ 
tirely different considerations to those 
adverted to above. I think that the 
Divisional Judge was in error in consi¬ 
dering that the gift in question was a 
confirmation of the old gift by the 
father. He would have boon nearer the 
mark, had he said that, in accordance 
with the wishes of the father expres-ed 
before his death, the gift in questionwas 
made by the surviving parent. But, as I 
indicated before, I do not think it was 
made for that reason. The thing which 
helped Ma Unit to make np her mind 
was, in my opinion, the fact that the 
property if not transferred, would be 
liable to he attached at the instance of 
the pontiff. 

I, therefore hold that Ma Unit trans¬ 
ferred the lands in suit by the deed of 
gift with intent to defeat the plaintiff’s 
claim. The suit must, therefore, be do. 
creed and the appeal allowed with cost3 
throughout 

K N./ft.K. Appeal allowed. 
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Fox, C. J. AND Twomey, J. 

Ma Myo and another —Plaintiffs — 
Appellants. 

V. 

Manna Kyan —Defendant —Respon¬ 
dent. 

Civil Misc. Appeal No. 139 of 1915, 
Deoided on 31st January 1916. 

(a) Guardians and Wards Act (1890), 
S. 19 fb) —“ Father” applies only in case of 
child born in lawful wedlock, 

Tho w->rd “ father ” in Cl. (b), S. 19. Guar¬ 
dians and ward* Act c^n only apply in tho capo 
of a child born in wedlock. [V 9\ Cl] 

(b) Guardians and Wards Act (1890), 
S. 19 (b)—Illegitimate daughter—Guardian 
of person—Fitness of. 

A matomal aunt, who Ins nursed a minor girl 
from lior infancy, is a preferable guardian of tho 
girl’s person to ber natural father who once 
repudiated her a> h’s child and who bs« paid 
maintenance only because he was compelled to 
do so by t^o Court : Rahman, M. O. v Q. 
George , GBR (1892-90) II 113 ReJ. and Foil. 

[P 92 C I] 

R. N. Ranjerji — for Appellants. 

Lunch —for Respondent. 

Fox. C. J.— Ooo Maung Tba Hfcu 
applied to be appointed guardian of the 
person and property of a minor female 
Ma The Shin, who at the time was 
about 12 years of age. She i3 tho 
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daughter of Ma Mya Thi. In 1903 Ma 
Mya Thi claimed maintenance for the 
chill from MauDg Kvan who, she said, 
was its father. Maung Kyan denied 
boing the father of the child and alleged 
that one Maung Sein was its father. An 
order for maintenance was made against 
Maung Kyan, and ho paid maintenance 
up to Ma Mya Thi’s death : at that time 
he was paying Rs. 25 per mensem which 
exceeded by Rs. 5 what he was hound 
under the maintenance order to pay. 
The child is admittedly illegtimate, 
Maung Kyan and Ma Mya Thi never 
having married. She lived with her 
mother in Thayetmyo: in t!ie same house 
lived at times Ma Myo, a half-sister of 
Ma Mya Thi. She says that she nursed 
the chill in infancy and took part in 
the bringing of her up. She has been 
for some time living separate from her 
2nd husband and had gone back to live 
with Ma Mya Thi for nearly two years 
before the latter’s death. 

Iler own adopted children are out in 
the world and do not live with her any 
longor. She gets Rs. 50 per mensen 
from hor huebmd. About a year before 
her death Ma Mya Thi sent the child in 
Ma Myo’s charge to Rangoon to be seen 
by Maung Kyan, with a view to inducing 
him to put- the child into a school where 
she would gat European education. This 
wns the only occasion before My Mya 
Thi’s death on which Maung Kyan saw 
or attempted to see the child. He has 
a wife and a number of legitimate child¬ 
ren. He is a Government servant and 
has to live in whatever station he is 
posted to. Ma Mya Thi lived all aloDg 
at Thavetrayo an! acquired there a 
substantial amount of property includ- 
ine the house in which she lived. Bath 
Ma Myo aod Msung Kyan objected to 
MaungTha Htu's application. An old 
lady Ma Yan joined Ma Myo in applying 
to bo appointed guardian of the ohild's 
person and property and Maung Ksyan 
asked that he should be appointed. 
MauDg Tha Htu’s application was dis¬ 
missed, ho having no possible claim. 
The District Judge has appointed Ma 
Myo and Ma Yon guardians of tho por- 
portv and Maung Kyan guardian of the 
person o? the minor. 

He held that the father must be ap¬ 
pointed guardian of tho person of the 
child unless he was shown to be unfit;. 
Ma Myo and Ma Yon appeal against the 
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deoision. Maung Kyan seeks to have it 
upheld, and it has been argued that 
Cl. (b), S. 19, Guardians and Wards Act, 
1890, compete the Court to recognise 
him as guardian of the person of the 
minor unless he is held to be unlit to be 
such. The acceptance of this contention 
would involve holding that the word 
father " in the clause includes the 
natural father of an illegitimate child as 
well as the father of a child born in 
wedlork. This.was held in Rahman , 21/. 
0 . v. G. George (l). This c innot, in my 
opinion, be the correct reading of the 
olauee for it would involve the conclu 
sion that the legislature had either by 
design or by inadvertence, made an 
important innovation in the personal 
laws of the people of the country by a 
sort of side wind. It is axiomatic that 
the legislature is most careful not to 
interfere with such law9, and in other 
parts of the Guardians and Wards Act 
itself, q. g #l the opening words of S. 15, 
care is taken to have the personal law 
of a minor applied. Both Hindu and 
Mahcmedan law provide for the right to 
the guardianship of illegitimate children. 
Under the former 

a Hindu father has not, as against the mother, 
offspring ,,t0 th ° gUftr(lift0shi P o£ hie illegitimate 

Trevelyan, on Minors, Edn. 4, p. 52. 

‘‘The Mahomedan law does not recognize the 
right of a putative father to the guardianship 

ohild " P6rSCn ° r rropert7 of hi8 ^legitimate 


Trevelyan p. 57. In his comment o 

sub S. (4) of 8. 17 the learned author i 

the note on p. 61 says that 

Lnt»t W ° rd - * P? renla " w °uld, aaless there t 
(anythiog in tho context to the contrary, whic 

ohii r HrL S n n h 0fc ln . th,ss J e 1 cli 1 on . apply in the cases c 
children bjrn in wedlock. 

Equall y 80 , , n my opinion, th 
■word father ” in Cl. (b), S. 19 can onl 
apply IQ the case of a child born ii 
\vedlook, in view of the other construe 
, involving an interference with tfa. 
laws of the peoples of India which ooulc 
not have been intended. In this viev 
there was nothing to prevent Mn My< 
i being appointed guardian of the persoi 
of the minor in this case. The onh 
question to he considered is whether it i' 

l u he welfareofthominor 

she should be appointed such guardiar 
than that Maung Kyan should be. II 

r £, p J? ar ® t0 me that the girl ig likely tc 

and attentior 

1. u B a (1S9MW), ir, 413.- 


from her mother's sister who has known 
her and cared for her from infancy than 
she is likely to receive from a father 
who repudiated her from her birth, and 
only contributed towards her support 
because he was compelled to do soj 
Moreover, the child is arriving at an age 
when, if she lives with her father's 
legitimate children, the stigma of her 
own illegitimacy may possibly be atroeg- 
fy impressed or may strongly impress 
itself on her mind. It will be far better 
for her, I think, to live with a woman 
who in the ordinary course te more likely 
than any one eise to treat her with 
affectionate care, end in a place where 
she is likely to get to under-stand what 
her property is and how it should be 
dealt with. No doubt her mother may 
have wanted her to have European 
eduction but Maung Kyan was not then 
willing to put her into a school where 
she would get, it, and there is nothing 
to show that he is now prepared to offer 
any particular advantage for the child. 

I would allow the appeal, set aside the 
part of the order which appoints Maung 
Kyin guardian of the person of MaTa 
Shin and would appoint Ma Myo such 
guardian. I would order Maung Kyan 
to pay Ma Myo’s oosts in the District 
Court and in this Court, three gold 
mohurs Advocate’s fees in this Court 
being allowed. 

Twomey, J.—I concur. 

K.n./r.k, Appeal allowed . 
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Maung Kin, J. 

Maung Aung Nyan and others— De¬ 
fendants— Respondents—Appellants. 

v. 

Maung Gp/—Plaintiff— Respondent. 
Special Second Appeal No. 39 of 1915, 
Decided on 11th January 1916. 

i mLt 

w^.t'rr" 8 ,r * n,, ' r of - 

11 therei is only an agreement on the part of a 
?nd°nI,tM Uy nDd ° a th ° patt of a ““i 1 ' *■> s e>» 

refuses to n D n 8 rr« m ° r V, * Dd tbe ,orn50r 

latter^ Ph i L u, par .° f lh ° con,r " ct . ‘he 

he c nh i l able t0 hold him liabl ° u °der 

r \ aet i because a minor is not, under 
t tb l C ° n * ra . ct A °t. competent to make a con¬ 
tract, but where m addition to tho agreement 

a\ 9 ra m n s n fer r h r n f 3 rtf tfc ° P f C ‘ 0J , and has obtained 
“ of V h « property, the transfer is not 

tWIm* the Act of tho teller who was at 
the time competent net only to contraot but also 
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to make a transfer to any one be liked: 30 Cal 
539 {PC)Disl. ' [P 92 C 2, P 93 Cl] 

(b) Guardian and Ward — Sale of minor's 
property by guardian—Validity of. 

A sale cf a minor’s property by bis de facto 
guardian for tho benefit cr necessity of the minor 
is valid. ’ [P 93 C 1] 

Ba O —for Appellants. 

Maung Pu — for Respondent. 

Judgment.—There are three points 
for determination, namely, (l) Is the 
suit barred by limitation? (2) Was the 
plaintiff the owner of the property in 
suit, when the last defendant, Maung 
Aung Njuu, sold it is alleged by the de- 
fence to defendant 2 and her husband, 
since deceased? (o) Ii it was hi3 pro¬ 
perty then, is th9 sale by Maung Aung 
Nyun binding on the plaintiff? The 
plaintiff describes the suit ns one to set 
aside a deed of sale executed by defen¬ 
dant 1 and for possession of toe land 
conveyed by that deed. But the facts 
alleged by him show that it is one by a 
ward to recover property improperly 
alienatel by his de factoguardian, defen¬ 
dant 1. However in any view of the 
case as to the naturo of the suit, it can¬ 
not be held to be time barred. The Sub- 
Divisional Judge has found that the 
plaintiff was 18 years and 2 months old 
at the time of the institution of the suit. 
The Divisional Judge on appeal has said 
that it might not be possible to state 
tho plaintiff's age correctly but that it 
was certain that he was then little over 
18. Uuder S. 6, Lim. Act the plaintiff 
had three years in which to file a suit, 
from the date on which he attained 
majority. That being the case, the suit 
was not barred by limitation. 

As regards the second point, I agree 
with the learned Divisional Judge in 
finding that Ma Ngwe sold the land to 
her grandson, the plaintiff, alrne. It is 
unfortunate that his uncle, Shwe Po, 
and his aunt, Ma Shwe Hoya, have not 
been called. But in my judgment the 
evidence on the record is sufficient 
to justify a finding in his favour. 
Three respectable witnesses, who say 
they were present on tho occasion of the 
Sale, support him. There was a muta¬ 
tion of names in the Register No. 9 com¬ 
monly known a3 pyatpaing. But tho 
regietor relating to it has been destroyed 
by firo. Secondary evidence of its con¬ 
tents.being held admissible, Shwe Anng, 
the then Revenue Surveyor, gives evi¬ 
dence on behalf of the defence that Ma 
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Ngwe reported the sale to him as one 
to Manng Aung Nyan and at her request 
he entered the plaintiff’s name also in 
the pyatpuing, as she said that he was 
the son cf AuDg N>un and that his 
father had taken a second wife who 
might claim an interest in the property 
afterwards. Shwe Aung is hot however 
supported by the assessment roll, where 
we find the land rhown as that of 
“ Maung Gyi father MauDg Aung Nyun.” 
The entry means MauDg Gyi, son of 
Maung Aung Nyun. 

If his story is true, the entry should 
have been “ Aung Nyun son Maung Gyi. 
which would mean AungNyun and hisson 
Maung Gyi. In this instance, “SonMaung 
Gyi ” cannot be taken as a description of 
Aung Nyun, as it is not usual to describe 
a man in the Revenue Registers as so and 
so whose son is so and so. But it is 
quite common and also usual and proper 
to describe a minor as tho sen of so and 
so in the registers. In such a caee the 
description i3 given as briefly as possible 
as in this case, “Manug Gyi father Anng 
Nyun” instead of “Maung Gyi son of 
Aung Nyun.” The former words meaDS 
Maung Gyi, father's name, Aung Nyun. 
The entry therefore shows that the land 
was pot in the name of Maung Gyi. 
Further there there was a good reason 
why Ma Ngwe should have thought of 
selling the property to Maung Gyi in 
in the way alleged, because that was one 
way of protecting the interests of her 
motherless young grandson, whose father 
had taken a second wife, whose advent 
into the family was likely to work a mis¬ 
chief against the hoy in the future. 
Next, it has been argued that the 6ale 
to Maung Gyi was void, bccauee he wbb 
then a minor. 

In my opinion there is no warrant in 
law for this proposition. If there was 
only an agreement on the pirt of Maung 
Gyi to buy and on the part of Ma Ngwe 
to sell and nothing mere, and the former 
afterwards refused to perform bis part, 
of the conti act, the latter would not be 
able to bold him liable under the con¬ 
tract because a minor is not, under 
the Contract Act, competent to make 
a contract which is defined as being 
an agreement enforcaahle by law. But 
where in addition to the agreement the 
minor has paid the price and has ob¬ 
tained a trausfer of the property. I do 
not see how the transfer could he beld| 
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to be void, especially as it was the act 
of the sailer who was at the time com¬ 
petent not only to contract but also to 
make a transfer of her property to any¬ 
one she liked. The well-known Privy 
Council oas8 of Mohori Bibee v. Dhar- 
modas (l) cannot apply. That was a case 
in which a mortgage by a minor was 
hold to be void under S. 10, Contract 
Act. A mortgage involves (l) a covenant 
to re-pay the loan and (2) a transfer of 
an interest in the mortgaged property 
as security for the loan and the transfer 
involves aD agreement on the part of 
the mortgagor to allow the mortgagee 
to treat the property aB security for the 
loan. 

Such being the nature of a mortgage 
it is quite right in holding that a minor 
is incompetent to enter into 6uch a 
transaction. The transfer in the present 
caso was entirely different; I therefore 
hold that the sale to Maung Gyi was 
[valid. The third question is whether or 
not the sale of the property by Maung 
Nyun, the de facto guardian of Maung 
Gyi, to defendant 2 and her husband was 
valid. If it was made for the benefit of 
the minor or beoause of his necessity 
there is authority for holding that it 
would be valid. But the question, whe- 
ther Aung Nyun had sold the property 
for the minors necessity or his benefit, 
has been answered by both the lower 
Courts in the negative. I entirely agree 
with them. The burden of proof which 
is on the defence has not been discharged, 
as there is no evidence on their side. 
And it has been proved beyond all doubt 
that Aung Nyun was a confirmed gamb¬ 
ler and never contributed to the support 
of his young son. The appeal is dis- 
missed with costs. 

. - Appeal dismissed. 

l - (1903) 80 Cal 639=801 AU4 (P 0)"- 
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FOX, C. J. AND TWOMEY, J. 
Ebrahim Ahmed Mehler— Appellant. 

y 

SomttcZ Balthazai Respondent. 

- «S 1915 ' 

™iv.hXr.'S. s'«» 
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return them on expiry of term of hire— 
Failure to return goods—Executor would be 
guilty of conversion and personally liable. 

When goods are let out on hire, the executor 
of a deceased bailee is b und to return them on 
the expiry of the term of the hire. He will be 
guilty of conversion of the go:ds to his own use 
from tho time when ho fails to return them in 
response to a deinaud by the hiror and, for this 
conversion), he is personally liable. [p 94<C 2] 

(c) Contract Act (1872) S. 160—Bailment 
—Wrongful use of goods—Delay in action— 
Measure of damages. 

A bailor is not entitled to any damages for 
wrongful use, beyond getting the vdue of the 
goods, when alter issuing notice of demand, he 
causes a loug delay to ensue before filing ’ the 

suit - , 4 . IP 94 C2] 

Das —for Appellant. 

Doctor —for Respondent. 

Fox, C. J.—The partnership of which 
the plaintiff was appointed Receiver let 
two silk rolling machines to Ahmed 
Hashim Ariff for two years from the 
30th July 1906 for Rs. 100 per mensem 
Ahmed Hashim Ariff let tho defendant] 
his son, use the machines. After 
Ahmed Hashim Ariff's death on the 
2nd June 1907 the defendant continued 
to use them and had possession of them 
until they were practically destroyed 
by firo in 1910. The defendant obtained 
Probate of h»s father's will in 1907 
On the 1st March 1909 a letter was 
written to him as executor of his 
father’s estate demanding payment of the 
agreed hire far the machines from the 

l5n U * a ??- 1906 t0 fcheeodof February 
1909, calling upon him to deliver up 

the machines by the end of the then 

current month and warning him that if 

be did not do so he personally would be 

obargod hire at the rate of R a . 200 per 

mensem The defendant did not reply 

to the letter and kept the machines 

which he had removed to mill 0 f his 
own. 

The plaintiff sued him on tho 3lqfc 
January 1911 for Rs. 7,000, the original 
cost o the machines, and for Rs. 4 200 
hire of them at the rate of Rg. 200 fnr 
21 motbs from the 1st April 190Q tu* 
31st December 1910. A decr h ‘°b 
passed against him for Ra ^onn^ 011 
being the value of the maohini u ** 
they were destroyed and for Rg ! 4 qS 
as damages for his wrongful use of fu. 
from the 31st March 1909 to the 
Jane 1910. the date on which tt 
were destroyed. The ► they 

on the ground thet he t, ”^"^ 1 ’ 

1Ubla “ "PM ?he non 
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and loss of the machines and that he 
wag not liable to pay damages for wrong¬ 
ful use of them. If Ahmed Ilashim 
Ariff had been alive in July 1908 he 
would have been bound, under S. 100, 
Contract Act, to return the machines 
to the partnership cu the expiry of the 
time for which they had teen bailed. 
He having died the duty of doing this 
devolved on the defendant as his 
executor. 

The letter of the 1st March 1909 
rightly treats the executor as respon¬ 
sible for hire accrued up to that date, 
but it gave him notico that if he did not 
return the machines before the end cf 
the month ha would be held personally 
liable for hire at an enhanced rate. 
Unless ho agreed to pay the enhanced 
irate he could not be held liable for it 
but as he neither returned the machines 
'nor agreed to pay the hire demanded 
ho was guilty of conversion of the 
•machines to his own use as from the 
time when he should have returned 
'them in response to the demand made 
for them, and for this conversion he 
must he held personally liable—see 
Addison on Torts, 8th Edition, page 575. 
In actions for the conversion of chat¬ 
tels the full value of the chattels at the 
time of the conversion is the'measure of 
damages—ibid at page 597. The original 
cost of the machines was Rs. 7,000, 
The plaintiff’s Advocate did not pres9 for 
that amount to be awarded, and the 
learned Judge deducted R 3 . 2,000 

practically for depreciation. If more 
should have been allowed for depreci¬ 
ation the defendant should have called 
evidence to prove this: the machines 
were in his possession, and ho himself 
or his employees could have spoken to 
the slate in which they were in 1909. 
Not having done so, there is no ground 
for reducing fcbo amount allowed by the 
learned Judge as the value of the 
machines. 

It was not a case, however, in which 
the plaitnilT should have been awarded 
damages for wrongful use as well as the 
full value of the machines. A suit 
might have been brought in April 1909, 
and the partners must have been 
awarded the machines or their value. 
The partnership estate is not entitled 
to benefit by the delay of the partners 
in bringing a suit. If the defendant 
had chosen to pay the value instead of 
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returning the machines, there would 
have been no ground for a claim for the 
use of the machines against him. I 
would alter the decree to one for 
Rs. 5,000 only and the costs of the suit. 
I would allow the defendant his costs of 
this appeal on Rs. 1,480 only. 

Twomey, J.—I concur. 

Decree varied. 
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Maung Kin, J. 

Ma Don Lon and others —Defendants— 
Appellants. 

v. 

Maung Pc Lu— Plaintiff;"— Respon¬ 
dent. 

Special Second Appeal Nc. 170 of 1915, 
Decided on 10th January 1916. 

Transfer of properly Act (1882) 'S. 59 and 
100—Mortgage not operating as mortgage by 
reason of non-compliance of prescribed 
formalities—S. 100 does not enable it to be 
converted into charge, 

S, 100, T. P. Act doe? not enable a mortgage 
to be converted into a charge if it cannot operate 
as a mortgage by reason of noD-ccmpliance with, 
the formalities prescribed by tbo law, such as 
that of registration prescribed by S. 69, T. P. Act 
the case being otherwise, if the relation of mort¬ 
gagor and mortgagee does not exisit between the 
parties: Case-Law on the point reviewed. 

[P 95 C 2] 

..V, N. Sen —for Appellants. 

Judgment. —The point lor decision 
is whether the transaction in question 
operates as a charge or not underS. 100*. 
T. P. Act. The nature of the transaction 
is explained in para. 1 of the plaint in 
these words. 

"Defendant 1, being unable to repay the sum 
of Rs. 125 which he had borrowed from Manug 
Shew So on the mortgago of the paddy land, was 
about to lose the same so sbe asked the plaintiff 
to redeom tho laud with his own money and take 
possession of it and work it without paying any 
rent or charging any interest. The plain¬ 
tiff accordingly paid Maung Shwo So tho 
principal and interest amounting to Rs. 164 
about tbe month of Tobouug [272 13. E. (1911)] 
and redeemed the land in question and took 
possesion of it and has sinoe been working and 
enjoying it.” 

It is clear from this description 
that the transaction is a usufructuary 
mortgage. Tho Township Court dis¬ 
missed the 6uit, holding that the 
mortgage was invalid on the ground 
that it was not made by a registered 
deed, as it should have been under 9. 59* 
T. P. Act and that consequently the 
plaintiff was not entitled to a mortgage 
decree. Tho Distriot Judge on appeal to 
him also held that the plaintiff was nob 
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entitled to a mortgage decree, but he 
said that be wes entitled to a charge on 
the land and made a declaration to that 
effect. He cited as his authority a ruling 
of Ormond, J., in Ma Lcn v. Mg Po Ok 
(l). Jn my opinion that case ie different 
from the present. There the plaintiff at 
the request of the defendants redeemed a 
mortgage which they had made. He did 
not get possession of the property. Nor 
was it agreed that he should be given 
possession, as security for the money he 
had paid on behalf of the defendants. 
This seems quite clear, for two years 
later, ho sued the defendants for specific 
performance of a contract to sell. As he 
did not prove the contract be alleged, 
the Court of 1st instance dismissed his 
suit. On appeal, however, the Divisional 
Court gave him a decree for possession 
as mortgagee, it is difficult to understand 
for what reason. Ormond, J., on second 
appeal, held that the plaintiff was 
entitled to a charge on the land to the 
extent of Be. 1,200 (that being the 
amount for which he had redeemed the 
land) and to a declaration to that effect. 
It is clear that there was no mortgage 
within the meaning of 8. 58. T. P. Act 
to the plaintiff as a result of his payment 
of Rs. 1,200. H y 

In this case there is clearly a usufruct 
tuary mortgage for the sum forwhich the 
plaintiff redeemed the mortgage which 
bad been made by the defendant. S. 100 
1. P. Act provides that when immov- 
able property of one person is. by act of 
parties, made security for the 
payment of money to another, the latter 
person is said to have a charge on the 
property, if the transaction does not 

\ The qualifying 

words, the transaction does not amount 

effect ara all-important and 

Nath 6 8 ' Ve ? ‘° them - In Pran 

Malt/ nu- r r V t Jadu Nalh Saha (2) 

“wf a ?’ Ju8fcice . says. 

Kc 8 t.” DCh 4 m0rt8ag ° 88 is 8®68 of 

cf^T f r 0 * haviDgr08ard fcotbe terms 
1 ? 8 L ihA V e0t,OD, -t h8 qU68tiOD to ask 

l * 9 18 the transaction in Question * 
ransfer of an interest in specific immov 

the Payment the PUrpo8Q ° f 880 ™bf? . 
* t ^payment_o^mo ney advanced by wav 

i iSSltS cli m: Dd ^ r ^oZtm3. 


of loan? If theaDSwer is in the affirmative, 
the transaction is a mortgage and if by 
reason of any of the formalities of the 
law not having beeu complied with, it 
oanDot be enforced as such, do charge can 
arise under S. 100. In reality that section 
means that there is no charge in such 8 
case. The Court is Dot at liberty to go 
against this statutory provision and 
apply general equitable principles and 
say that there is a charge in 6uch a case, 
because in England under English law 
where a mortgage fails for wa D t of some 
formality, the transaction may he valid 
as an equitable charge. 

It is an established doctrine that equity will 
not contravene the positive enactments or 
requirements of law and defeat its policy bv 
supplying under tbo guise (f amending defective 
.nstrument. those deficient element! 0 f form 
without which tbe agreement is absolutely void 
cvod as between the panics to it.” ‘ ’ 

Per Mookerjce, J., in Royzuddi Sheik 
v. Kali A ath .V cokerjee (3) But where 
the transaction does Dot amount to a 
mortgage, the matter is different. The 
above view has been uniformly main- 
tamed in the Calcutta High Court both 
before and after the case above cited. 
See Sreemutty Rani Kumari Bibi v 
Rajah Srinath Roy (4 );Tofaluddi Peada 
v.Mahar Ah Shaha (5);1 Gzrandra Nath 
Mukerjee v. Deojy Gopal Mukerjcc (6)- 
jioyzuddt Sheik v. Kali Nath Mookeriee 
( /], and L)ebendra Chandra Roy v . Bchari 
Lai Mukerjee (7). The Bombay Hjl 

tttr&st' tr- %:r^t 

v. Lakshmandas UarachanT%) 
In Madras, however, there are two cases 
which point to the contrary view 

f0) a,d 

(10) Ruf in v ‘ So **natha Naickar 

HiAr VV later oa8e ‘he Madras 
High Court adopted the “ 3 

Calcutta. See Konohadi sTalJ 88 

Shiva Rao (ll). v - 

held that S. 100, T P ’Arf 8 ^ 010 ’ be 
enable a mortgage to'be converted 
charge, if it cannot operate M » \ fco 6 

jps tzstz S'? 

4. (1897) 1 0 W N 81 
6. (1803) 26 Cal 78. ' 

6. 1803) 2G Cal 246. 

J. 1912) 16 I O 666. 

8. (1905) 7 Bom L R 
(t®®7) 10 Mad 600. 

10. (1901) 24 Mad 8,7. 

11. (1006) 28Mad 64. 
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is clearly mortgage, but it cannot operate 
as such because it was not made in 
accordance with the requirements S. *59, 
T. P. Act In the case decided by Ormond, 

J. , there was something short of a mort¬ 
gage the relatoin of mortgagor and mort¬ 
gagee not existing between the parties, 
and it was right, and not contrary to the 
provisions of S. 100, T P. Act to hold 
that the transaction created a charge. 
For the above reasons I hold that the. 
transaction before me dees not operate as 
a charge. The appeal is allowed wtth 
costs throughout. 

K. n./r.K Appeal allowed. 
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Maung Kin, J. 

Maung Po U —Plaintiff—Appellant. 

v. 

Maung Po Thin — Defendant — Res¬ 
pondent. 

Special Second Appeal No. 162 of 1915, 
Decided on 21st January 1916. 

{&) Buddhist Law — Burmese — Ancestral 
properly—Presumption—There is no pre¬ 
sumption that ancestral property remains 
undivided till contrary is proved. 

There is uo premmptioo in Burmese Buddhist 
Law, that ancestral property remains undivided 
till the contrary is proved, bavin? regard to the 
fact that among Burmese Buddhists, division of 
ancestral estate among the co-sharers is the rule 
and cases of co-heirs remaining in commensality 
arc oxt'emely rare. [P 97 C lj 

(b) Buddhist Law—Burmese —Partition — 
Suit for division — Burden of proof — Rule. 

No general rulo can be laid down as to the 
onus of proof in suits for division without re¬ 
ference to the facts of each particular case. 

[P 97 C 1] 

(c) Buddhist Law — Burmese — Ancestral 
property —Estate enjoyed by heirs in separate 
lots for long period—Presumption is that 
there has been partition. 

Where an intestate's estate is enjoyed by his 
hoirs in sopvr-ite lot? for a long period, tho" pre¬ 
sumption is that ihc separato enjoyment is the 
result of a partition and the onus of proving that 
there was no division lies on tho person asserting 
it: 22 LBR (1872-92) 22 Diss from U D R 
(1897-1901) 2, 418, appro. [P 97 0 1] 

Agaheg —for Appellant. 

Judgment. —This is a suit for the re¬ 
covery of a piece of land and also for 
rent due for the year preceding the in¬ 
stitution of the suit. The plaintiff’s case 
is as follows: The land in dispute is a 
half portion of a piece of land which fell 
to the share of Ma Aung Gyi, mother of 
the defendant, and Ma Than Ngwe, the 
the deceased wife of tho plnintilT, when 
on the death of Ma Aung Gyi's father, 
Mg. So Lay, tho property left by him 
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was divided hetween her and her two 
brothers, Mg. San Oh and Mg. Tun Aung 
Gyaw. On Ma Aung Gyi’s death, the 
land which fell to her share was divided 
equally between the defendant and Ma 
Ngwe Than and each worked his or her 
portion. Just before her death which 
took place about a year before the suit, 
Ma Ngwo Than let her half portion of 
the land in suit to the defendant for 60 
baskets of paddy. The plaintiff now sues 
as being the person who is now solely 
entitled to his wife’s property, the de¬ 
fendant having refused to give up the 
land and to pay the rentdue to him. The 
defendant replies that the land in suit 
still forms part of the estate of Mg. So 
Lay which has never been divided. The 
plaintiff has not proved the alleged 
division of Mg So Lay's estate between 
his three childron on the basis of in¬ 
testate succession. But the evidence on 
the record clearly shows that after the 
death of So Lay, his three children 
divided his lands into three lotsand pro¬ 
ceeded to work one lot each; that the 
land of which the land in suit forms a 
half was taken by Ma Aung Gyi who 
worked it till her death; that after her 
death, the land worked by her was sub¬ 
divided into two equal parts between Ma 
Ngwe Than and the defendant, Ma Ngwe 
Than taking the land in suit and proceed¬ 
ing to work it still a short while before 
her death; and that Ma Aung Gyi’s two 
brothers went into occupation of the lots 
which fell to them respectively and 
worked and are still working tho same. 
San Oh and Tun Aung Zan give evidence 
on the side of tho defendant to the effect 
that though they had put the lands into 
three separate lots, and each of the heirs 
proceeded to work one lob each, there has 
so far been no division of tho estate of 
So Lay on the basis of intestate succes¬ 
sion. 

The above facts have been proved 
clearly by the evidenoe and the admis¬ 
sions of the parties. Tho learned Addi¬ 
tional Judge of the District Court held 
on the authority of Ma Hnin Si v. Ma 
Hnin Xi (l), that tho burden of proving 
the alleged division was on the plaintiff 
and that, as he had not discharged it, he 
must fail. Tho ruling in that case is to 
the effect that the burden of proving the 
division of ancestral property lies upon 

1. Bur. Selected Judgments 22=L B It (1872- 
92) 22. 
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was 


the party asserting division. Ik _ 

given by Mr. Sanford, Judicial Commis¬ 
sioner of Lower Burma, in 1874. No 
authority is cited in support of it. Nor 
can I find any authority in the Dham- 
mathats in support of it. And as a rule 
of English Law, it cannot be supported 
by any known principles of the subject. 
I am unable to see how a rule as to the 
burden of proof can b9 laid down, with¬ 
out reference to the facts of the parti¬ 
cular case in which the question arises. 
All that Mr. Sanford says in his judg¬ 
ment is that he who asserts that an estate 
has been divided must prove his asser¬ 
tion. Upon what facts this view is 
based, I am not able to find in the judg¬ 
ment. With due respect to the learned 
Judge I am bound to say that the ruling 
as stated baldly cannot be held to be 
sound, unless the Buddhist Law says that 
ancestral land mu9t be presumed to re¬ 
main undivided until the contrary is 
proved. That there is no such presump¬ 
tion in Buddhist Law, I have no doubt. 
No such presumption can possibly be 
justified, having regard to the fact that 
among the Burmese Buddhists the 
division of ancestral estate among the 
Co-heirs ie the rule, cases of co-heirs re¬ 
maining in commeosality being extremely 
rare. In my judgment, upon the facts 
found as above in the present case there 
can be no doubt that the defendant 
who asserts that there was no division 
must prove as to how, for what purpose 
and under wbat circumstances the three 
children of So Lay came to take eaoh a 
lot. without treating what they took as 
their share of the inheritance. The de¬ 
fendant's uncles merely say that they 
took a lot eaoh and worked it bat do not 
state any reason for euch an unusual 
method of dealing with an intestate’s 
estate. In the absence of a satisfactory 
explanation of how this unusual method 
came to be adopted, it must, in my 
opinion, be held that Ma Aung Gyi went 

0f fche ,ofc whi °h she 

worked as the result of a partition bet 

oTin n te9^ Ch,ldreD ° fS ° Lay ° n thebasi9 
ol intestate sucoesssioD. Mv view is ann 

Judicial r th8 r9markS ° f Mr - Oopleston^ 
Judicial Commissioner of Upper Burma 

8. (1097-1901) U B R 2, 418. 

1916 L. B. 13 fc U 


estate. According to the circumstances of the 
case, it may require much, or very little, evi- 
denae to sufficiently prove that the property is 
undivided but a when land has been in exclusive; 
possession of others f.r long period, the person! 
asserting that it forms par of au undivided: 
estate should be required to prove the fact.” I 

There is sufficient proof that the de¬ 
fendant rented the land iu suit for 
60 baskets of paddy for the year pre- 
ing the suit. For the above reasons this 
appeal is allowed. The judgment and 
decree of the District Court are set aside 
and those of the Township Court are 
restored. The respondent will pay costs 
throughout. 

k.n./k.K. Appeal allowed. 
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Hartnoll, Offq. C. J. 

Maunq Maung Gyi— Plaintiff—Appli¬ 
cant. 

v. 

Maunq Sein Nyun— Defendant—Res¬ 
pondent. 

Civil Misc. Appln. No. 32 of 1915, De¬ 
cided on 16th May 1915. 

Lega 1 Practitioner* Act (1879), S*. 10 and 
3Z-Appearance in Court* without holding 
Pleader * licen«e-Proper cour*e i* to peti¬ 
tion to District Judge asking such person to 
be puni.hed under S. 32-Di.trict Judge 
should decide whether the person i* pracli* 
*ng ,n con travention of S. 10 or whether his 

av P n a p B c C (i9o r 8 r overe<J by °- 3 ’ R lof 

Baxter complained to tho Deputy 
P* a C8r,ain person was appeal 
55'“Sr? " ,thout holdiD 8 a Pleader's license 
but asked for no apocific relief and the Deputy 
Commissioner, in his capacity as District luAnl 

^ litigants flowed that parson 

not thinL- ii Q thOSO CaSCS 0nl - v in which they did 
notthiDk it necessary to obtain professional ad- 

Mce, refused to interfere; 

tn ^ eld: that prop0r coursc for the Barrister 

sk^rtlar/b? 0 l ° P K etiti ° n th ° district Court 
asKing that the man bo punished und*r <5 qo 

Legal Practitioners Act and that the DiSrX 

Judga should then proceed to adjudicate on tk * 

contravoution of S. 10 of the Ac or whoth^his 

° r der.--° D aih February lajtMauns 
Deputy 0 0 m"' S ' 8r ' 00n ’P'!> iM <i to 

one MltserSZTe’d & ‘ h “‘ 
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pacitv as District Judge passed the fol¬ 
lowing order: 

*'l pre ume that litigants allow Maung Sein 
Nyun to conduct only those cases which, they con¬ 
sider, do not require the advice of a professional 
Pleader cr Advocate and I am not prepared to 
interfere with the discretion of the Judges under 
the proviso to R. 1, O. 3, Sell. 1. Civil P. C.” 

Maung Mating Gyi has now applied for 
a revision of this order and asks that 
Maung Sein N\un ! e barred from appear¬ 
ing in any cue, civil or criminal, in any 
Courts except in cases in which he him¬ 
self is the actual Party. It does not 
appear that Maung MaungGvi ever drew 
the attention of the District Judge to 
the provisions of Se. 10 and 3*3, Legal 
Practitioners Act (18 of 1879), nor did 
ho a9k that action bo taken under S. 32 
of the Act-. His petition was one to the 
Deputy Commissioner and did not state 
what action was required. He has filed 
before this Court a list of cases in which 
Maung beiu Nyun is alleged to have ap¬ 
peared in the Additional District Court 
and Township Court, Tauoy. I think 
that the proper course for him to pursue 
will be to tile a proper petition before 
the District Judge, Tavoy, asking that 
Maung Sein Nyun be punished under 
S. 32, Legal Practitionors Act and the- 
notwitbstanding the order already passed 
*by him, the District Judge should pro¬ 
ceed to adjudicate on the matter. The 
points seems to ho whether Maung S?in 
Nyun is not usurpring the functions cf a 
pleader and practising a9 ono in contrao 
vention of the provisions of S. 10 of the 
Act, in which case he is liable under 
S. 32; or whether his appearances are 
covered by the provisions of 0. 3, R. 1, 
Sch. 1, Civil P. C. It should bo noticed 
that 0. 3, R. 1, says: “Except where 
otherwise expressly provided by any law 
for the time being in force ". The judg¬ 
ment in the case of Tussndaq Hosain v. 
Girhar Narain (l) can be usefully read 
in connexion with any petition that may 
be filed against Maung Seiu Nyun. 

B.v J r.k. Applicati on d ism issed . 

1.(1867) 14 Cal 566. 
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TWOMEY, J. 

Emperor — Prosecutor. 

v. 

Maung Po Nyan —Accused. 

Criminal Reven. Petn. No. 248 B of 
1916 Decided on 14th August 1916, 


(a) Pfnal Code (1860) S*. 39 and 323- 
Stone throwing—Each case should be conii- 
dered on its merit*. 

Each cafe of stone-throwing should be con¬ 
sidered on its merits, especially with reference 
to tbo knowledge and intention of the acoused 

[P 99 C 2] 

(b) Penal Code (1360), S. 336-Applicabi¬ 
lity of. 

Section 33G, I. P. C., should nor be applied 
where the facts constitute a graver ofieuee: 5 1. 
B. B. 100; P. J. 426 Ref. [P 93 C 21 

( c) Penal Code (1860), Ss. 39, 323 and 336 
—Accused having quarrel with debtor over 
discharge of lone throwing brick bats at his 
house—Occupant hurl— Accused held to be 
guilty under S. 323 and not under S. 336. 

The accused, who had a quarrel with his 
debior over non-discharge of a loan, pelted brick¬ 
bats a', his house knowing that there were occu¬ 
pants in it. and hurt one of them who was under 
medical treatment for 10 days: 

Held: that the accused should be convicted 
under S. 323, I. P. C., and not under S. 336, as 
the hurt caused was the natural and probable 
consequence of his act. [P 99 C 1] 

Order. —“Stone throwing" cases are 
usually sent up by the police under 
S. 336, I. P. C., and are usually tried by 
junior Magistrates who are not well ac¬ 
quainted with the rulings of this Court. 
There is a considerable body of case-law 
on the subject, the latest ruling being 
that of a Full Bench in Ma Neyin Gale I 
v. Nya Sein (l). Each case has to be 
considered on its merits ami especially 
with reference to the knowledge and in¬ 
tention of the accused. As Mr. Hosking, 
J. C., pointed out in Queen Empress v. 
My at Thin (2), S. 336 should not be ap¬ 
plied where thefacts constitute a graver 
offence. In the present case the ac¬ 
cused, Po Nyan. wont to Ma Shwe San's 
house to collect a debt and quarrelled 
with Ma Shwe San’s husband because 1)9 
would not or could nos pay. The ac¬ 
cused thou pelted brick-bats at Ma Shwe 
San's house. Eleven stones fell on the 
house: cne of them bit heron the thigh 
r. nd knocked her down and another broke 
a pot. Ma Shwe San was under medical 
ti eatmout for 10 days. Knowing that 
Ma Shwe Sau and her husband were in 
the house, tbo hurt caused to Ma Shwe 
San was natural and probable conse¬ 
quence of the accused's act in throwing 
the brick-bats and the accused, Po Nyan, 
ought to have been charged and convioted 
under S. 323 of voluntarily causing hurt 
to Ma Shwo San and not merely of doing 
a rash and negligent act under S. 336. 
The Ma gistrate's attention is invited to 

1. (lJOJ-10) 5 L li R 100=4 1 0 293=10 0 R 
L J 552. 

2. P J 42G. 
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the provisions of S. 39, I. P. C., accord¬ 
ing to which a person causes an effect 
"voluntarily” not only when he actually 
intends to oause it, but when be employs 
means which he koows, or has reason 
to believe, to be likely to cause it. In 
this caas Po Nyan’s primary intention 
was probably only to annoy the people 
in the house, but knowing that Ma Shwe 
S&n was there he must have know that 
he was likely to hit her and as he actu¬ 
ally did so, he committed the offence of 
voluntarily causing burs. 

I alter the conviction accordingly to 
one of voluntarily causing hurt under 
S. 323, I. P. 0., without altering the 
sentence—A fine of Rs. 50 or in default 
rigorous imprisonment for one month. 
The District Magistrate submitted the 
case for orders in revision only because 
he noticed that the period of imprison¬ 
ment in default of fine is not in confor¬ 
mity with S. 336, read with S. 65, I. P. 
C. Now that the conviction is altered 
to one under S. 323. the period of im¬ 
prisonment in default is not illegal, and 
unless the fine has been paid, the full 
penalty in default thereof should be en¬ 
forced. 

k.n./r.K. Conviction altered. 
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Parlett, J. 

Maung Pe—Appellant. 

v. 

V. P. Paramaysam Pillay— Respon¬ 
dent. 

Second Appeal No. 150 of 1915, De¬ 
cided on 28th February 1916. 

Civil P. C. (1908), O. 34, R. I—Mortgage 
*uit—Non joinder of prior vendee of pro- 
perty—Deeree for *ale and execution pro¬ 
ceeding do not bind vendee. 

A decree for sale passed in a mortgage suit and 
proceedings in execution of that decroe do not 
bind a prior vendee of the property who wai not 

] ?!, n0 A? 8 ft a £ arty und0rO - 31, R- 4,CivilP.O.: 17 
All 494; 8 Bom 168; 26 Mad 484; and 21 Cal 116 
Re/, and Foil. L p 9a 0 2] 

Maung Gyi—lot Appellant. 

Dantra —for Respondent. 

Judgment— The facts found in this 

case are that on lab May 1904 Maun« 
Shwe Hmyin in mortgaged certain paddy 
land to one Dararamy without posses¬ 
sion. On 9th April 1912 Maung Shwe 
Hmyin sold the same land to Maung Pe 
the appellant, apd gave him possession’. 
On 9th October 1912 the legal represen- 
tative of Darasamy, who had died, sued 
Maung Shwe-Hmyin upon the mortgage 


and on 31st March 1913 obtained a de¬ 
cree against Maung Shwe Ilmyin and 
subsequently an order for the eaie of the 
mortgaged land. This land was sold by 
auction on 13th December 1913 and 
bought by Parmayeam Pillay, the re- 
ponoent. When ho sought to take pos¬ 
session he found Maung Pe in occupation 
of the land and on 9th Jane 1914 he 
brought the present suit to eject him 

Ho obtained a decree which was con¬ 
firmed by the lower appellate Couit on 
the authority oi Bhikhari Das v. Dalip 
Siingli (1). That case decided that the 
rght of a mortgagee to bring any por¬ 
tion of the mortgaged property to sale is 
not curtailed by the mortgagor subse¬ 
quently to the mortgage selling a portion 
of the mortgaged property to a third 


person. 

That proposition has not been questiou- 
el id this case, noris it centeuded that 
Maung Pe did not purchase the land sub¬ 
ject to Darasamy’s mortgage and the 
above ruling doss not not over the case. 
Maung Pe’s position throughout has been 
that, not having been a party to the 
mortgage suit, he is not bound by the 
decree thorein or by any proceedings in 
execution of that decree, and this con- 
tention appears to me well founded. 
Maung Pe should have been joined as a 
party to the mortgage suit under O. 34, 
R. 1. He would thore have bad an op’ 
portunity of redeeming the mortgage if 
he wished to do so, and the mortgagee’s 
omission to join him cannot dero«atel 
from his right to redeem. The cases of 
Radhabai v. Shamrav V in ay ah (2), 
Rangnsaviy Naiken v. Komarammal (3) 
and Jugul Eissore Lai Sing Deo v. Ear- 
tic Chunder Chottopadhya (4) are autho¬ 
rity for this view, and the present ocse 
» even stronger as Maung Te is a pur- 
chaser, not merely a second mortgagee. 
The matter may also be looked at 
from another point of view. The res 
pondent could at the ’auction only DUr 
chase such right, title and interest in 
the land as Maung Shwe Hmyin might 
have. The latter had, however alrendv 
parted with all his rights in the land to 

hJa U t QS * P0, r d ‘ horofor ° lhere was noth¬ 
ing to pass to the purohaser. On these 

TT&) nln481 th0 ^ SgeoljlaJowe, 

2. (1884) 3 Bam 16s! 

8. (1908) 26 Mad 484 

4. (1894) 21 Cal 116, 


1916 


100 Lower Burma Collector of Rangoon v. Maung Aung Ba 


Courts aud dismiss the 3uit with costs 
th-ougbt. Advocate's fee in this Court 
two gold mshurs. 

K.N./l*.lx. Suit dismissed. 
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FOX, C. J. AND TWOMEV, J. 

Collector cf Rangoon Applicant. 

V. 

Maung Aung Ba —Opposite Tarty. 

Civil Rovn. Tetr. No. 125 of 1915, 

Decided on 10th January 1916. 

(ft) Stamp Act (1899), S. 2 (5) (c)-Sch. 1. 
Arts. 15 and 5 (a)—Agreement to deliver 
grain alter receipt of earnest money attested 
by two witnesses — Instrument is agreement 
under Art. 5 (1) (c) and falls under exemp¬ 
tion by (a). 

An agreement to deliver agricultural produce 
for consideration and to compensate the conve- 
nauteo in default does not fall within the defini¬ 
tion of “bond" a? given in S. 2 (5) (c), Stamp 
Act so as to bo chargeable ad valorem under Art- 
clo 15 of iho Schedule thereto oven it it is attest¬ 
ed by two witnesses. Such an instrument in an 
argument under Art. 5 (1) (c) of the Schedule 
and falls under exemption (a) of that Article. 

[pioicn 

(b) Contract— Construction — Obligation 
under bond arid obligation under ordinary 
contract—Distinction. 

The distinction between an obligation under a 
‘'bond" and an obligation under an ordinary con¬ 
tract is that a breach of an obligation under a 
bond does not "sound in damages" whereas 
"damages'* is what one who breaks an ordinary 
contract is subjected to: 8 Cal 2*1, lief to. 

[P 101 C 1] 

Kggar —for Applicant. 

Twomey, J.—The following is a tran¬ 
slation of the instrument which is the 
suhjeofc of the reference by the Collector, 

Rangoon, under S. 61, Stamp Act : 

“ On 7th Waning of Tazauggmon 127G this 
sale and purchase-transaction is made between 
mill-owner Ko Aung Ba of No, 51 Oliphant Street 
Rangoon, of the one part and Kala Ratanaw of 
Ywathit village of the other part, in respect of 
4.000 baskets of ‘Minaon' paddy belonging to the 
latter at a rato of Rs. 140 per 100 baskets, to be 
delivered into cargo boat. Tho paddy shall 
weigh 52 lbs (per basket) at least. When the 
paddy ia measured it shall be measured exactly in 
the basket with the top lovelled. The paddy shall 
be free from yellow or broken or inferior grams 
and only good grain be measured and givou. If 
tbero bo a breach (of this contract) owing to tho 
variations in the market price, the party respon¬ 
sible for the breach shall lawfully stand (tho less) 
as well as tho expenses. So agreeing the con¬ 
tracting parties sign hereunder. An advance of 
Rs, *200 (two hundrod) is made for this paddy. 

" When tho measuring of the said paddy is 
completed (tho vendor) shall como and take the 
price from Thubto Ko Aung Ba in Rangoon, 

Ono anna 

Sd. Mg. Aung Ba. 

bd. Ratanaw. 

Advance Rs. 200. 


Witnesses : 

Sd. Ko Ein Da Kala, 

Sd. Tun Hlaing. 

8-11-14." 

It was originally stamped with a one- 
anna stamp. The 6rst Judge of the 
Small Cause Court, Rangoon, to whom it 
was tendered in evidence, impounded it 
under S. 35, Stamp Act, and treating it 
as an agreement liable to an eight anna 
stamp under Art. 5 (c), Sch. 1, levied a 
a penalty of five rupees and seven annas 
deficient duty. It is suggested now on 
behalf of the Collector that thedooument 
falls within the definition of a bond in 
S. 2 (5) (c), being an attested instrument 
whereby one of the two executants ren¬ 
dered himself subject to a legal obliga¬ 
tion to deliver grain to the other, and 
that it was therefore chargeable ad valo¬ 
rem, under Art. 15 of the Schedule. On 
the other hand it is contended by the 
learned counsel for the executant, Aung 
Ba’ that this instrument is merely as it 
describes itself, an agreement; between 
two parties one of whom is to supply a 
specified quantity of paddy at a specified 
rate to tho other party who pays a cer¬ 
tain sura as earnest money, and special 
provision is made for damages in the 
case of a breach of contract by either 
party. The distinction between a bond 
and a contract a breach of which has to 
be compensated in damages is pointed 
out in the judgment of Garth, C. J., in 
the Calcutta case Gisborne and Co. v. 
Subal Bowri (I), from which the follow¬ 
ing extract is taken : 

" The definition of a bond in S. 5 of tho Act is 
precisely what we understand by a bond in Eng¬ 
land and it is an obligation of a different charac¬ 
ter from a covenant to do a particular act, the 
breach of which must bo compensated in dam¬ 
ages. Whether a penal clauso is attached to 
such a covenant or not, tho remedy for tho 
breach of it is in form and substance a suit for 
damages and by S. 74, Contract Act tho English 
rule with regard to liquidated damages is abo¬ 
lished, and the plaintiff in such a suit has no 
right under any circumstances to claim the 
penalty itself as such. Ho can only recover such 
compensation, not exceeding tho amount of the 
penalty, as tho Judge at tho trials considers rea¬ 
sonable, but ho is entitled to that compensation 
whether he proves any actual damages or not. 
The reuv:dv upon a bond is very different. Tho 
plaintiff in the case of a simple mouoy-bond re¬ 
covers the sum named in the boud, or in tho case 
of a bond conditioned for tho performance of co¬ 
venants, he recovers tho actual damago which he 
can prove thit ho has sustained. In either case 
not ouly is tho bond a contract of a different 
form and naturo from a co venant with a pena l 

1 . (1882) 8 Cal 284, 
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clauso but the remedy upon it and the amount 
recoverable for the breach of it. is also different," 
It is clear that the obligation of the 
document now under consideration is not 
such that specific performance could be 
enforced as in the case of instruments 
falling under CIs. (a) and (b) of the de¬ 
finition of "bond” in S. 2 (5). The exe¬ 
cutant Ratanaw does not oblige him¬ 
self” to deliver grain in the legal sense 
but merely contracts to do so.' On a pro¬ 
per construction of S. 2 (5), Cl. (c), it 
would appear that it was intended to ap¬ 
ply mainly if not exclusively to instru¬ 
ments securing the repayment of loans 
m kind, and the cases in which the 
clause has been held to apply are all 
leases of this nature. I would hold there¬ 
fore that the instrument now in question 
lis not a bond but an agreement under 
Art. 5 (i) (o) of the Schedule. As it re¬ 
lates exclusively to the sale of goods it 
falls under exemption (a) of that article 
and no stamp was required. 

Fox, C. J. The legislature had neces¬ 
sarily to use in the Indian Stamp Act 
many words which have technioil mcan- 
,n . °? mm0roe and in English law, 
Where it intended that such words should 
cover possibly more than they would 
under English law, the word “includes” 
is used in the definition S. (2) instead of 
the word means”. The primary and 
technical meaning of such words cannot 
no disregarded when considering whether 
a document falls within any particular 
article and definition in the Act. 

Under English law a bond is a deed 
wherem a party acknowledges himself to 
be bound or indebted to ’another in a 
certain sum of money. It is sometimes 
oalled an obligation in a special sense of 

tb0 Parties are called res- 

aee Laik ^ W 0 ' and the oMigee- 
D 9fi n k n Contraot8 - 6th Edition, 

P- quoting a case deoided in 1670 
Donogh m his Indian Stamp Art, 6th 

fij~ P> 401 quofce9 mw- 

nnta dl0 u Dcfcion between an obligation 
ordinary °c f aDd f a - ° bligafcion «*»der an 
obligation 0n J racfc , 18 tbat breaoh of an 
a lfJ?i 1 ° Und . er a bond do03 cot to use 
whe g reaH X,P,r ? S10D ’ 800nd in damages " 
ZeZ ln JST 8 ” " i8 '" ba * one who 

to. In the rlflfi a T- C ° nt / a ° b i3 snbjeoted 
T-jj Q tbe definition of bond” in th« 


clause ; this indicates that what was in 
the minds of the lawmakers was a docu¬ 
ment embodying an obligation in Che- 
special sense of the word referred to in 
Leake. 

The document now in question does 
not bind or oblige either of the parties 
in that sense and, in my opinioD, it is 
not a bond within the definition in the 
Indian Stamp Act. 

It is not a bond; the learned Assis¬ 
tant Government Advocate admitted that 
it is an agreement for or relating to the 
sale of merchandise exclusively, and as 
such it was exempt from stamp duty 
under Cl. (a) of the exemptions under 
Art. 5, Sch. 1. 

In my opinion the document falls 
within the clause. 

K.N./r.k. Reference ansivered 

accordingly . 
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Twomey, J. 

Ala Yon and others —Plaintiff—Ap¬ 
pellants. 

v. 

Maung Kya Gaing and aotliers —De¬ 
fendants—Respondents. 

Civil Misc. Appeal No. 29 of 1915 K 
Deoided on 8th July 1915. 

Cm! P. C. (1908), Sch. 2, Paras. 18 and 
^^"arbitration Award—Valid award bara 
subsequent suit for claim embraced in sub¬ 
mission and covered by award. 

A valid award will bo a bar to a suit based oa 
any of tho claims embraced in the submission 
and covered by tho award. It is bowevor open 
to a party to impagn the validity of tho award 
or to show that some part of the claim was not 
oovored by it and if ho succeeds in tbe latter such 

qqi b6 dealt with 00 morits: 93 Cal 

881; 18 Cal 414 (P. C.) BtJ. [P 102 C 1] 

Naidu—lor Appellants. 

Hallcai —for Respondents. 

Judgment. This case has been need¬ 
lessly complicated and protraoted by 
reason of the failure of the lower Courta 
to apply the correct law. They have 
proceeded on the assumption that S. 21 
o the Speoiho Relief Aot governed the 
ease, having overlooked tbe provisions 

m ? ° l the Second Schedule to 

the Civil Procedure Code of 1908. Since 
that Code came into force the law gov¬ 
erning such cases has b6en contained in 
clause 18 of that Schedule, and all 
previous decisions, in so far as they pro- 

If d r S. 21 of the Speoifio Relief 

casB fi b !° 0m f ^aPPUoable. It this 
case the first and second appellants and 
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the respondent agreed on 11th March 
19li to refer to arbitration the matters 
m dispute in this suit. On 1th June 
the respondents died the suit. There 
'^as coniiderabie delay io serving the 
defendants, who did no: appear till 22nd 
August. Meanwhile on 19th July an 
award had been made, and in their 
written statement died cn 27th August, 
the defendants, besides raising a defence 
on the merits, produced this award and 
claimed that its existence was a bar to 
the suit. Subsequently on 16th Septem¬ 
ber, plaintiffs amended their plaint, and 
on 22nd September defendants filed an 
amended written statement. The am¬ 
endments, however, do not affect the 
aspect of case with which we are con¬ 
cerned. 

The only issue framed was whether 
S. 21 of the Specific Belief Act barred 
the suit. In view of the written state¬ 
ment the issue should have been whe¬ 
ther the award barred the suit. If the 
award is a valid award, it will bar a 
suit based on all claims embraced in the 
submission aud covered by the award: 
see Bhajahari Saha Banikya v. Behary 
Lai Basal: (l) and the Privy Council 
ca-e of MuhammadXeicaz Khan v. Alam 
Khan (2). It will, however, be open to 
the plaintiffs to impugn the validity of 
the award, or to show that some part 
of their claim was not covered by it, 
and if they succeed in the latter, such 
part as the award leaves undetermined 
can be dealt with on its merits. Though, 
therefore, I disagree with the grounds on 
which the Divisional Court acted, I 
consider the actual order of remand was 
right, and I dismiss this appeal but 
nrike no order as to costs. 

K.n./r.K. Appeal dismissed. 

(1) 1 19C6) 53 Cal $81. 

(2) (1591) IS Cal. 414=18 I. A. 73 (P. C.). 
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Ormond, J. 

Ma U and another —Appellants. 

v. 

Mg. Lii Gale and another —Respdts. 

Second Appeal No.56of 19i5, Decided 

cn 25th November 1915. 

(a) Civil P. C. (1908). S. 11 —Sale of prc- 
perty by a first to C and then to £— Suit by A 
against C for cancellation— Sale held lobe 
good— £ suing A and C for possession—Suit 
held not barred by res judicata. 

A sold a certain pr.-perty nist to C tcer to 
Z. A thereafter sued C for cancellausa cf toe 


? ale a; vi : d tor watt cf co-siacratioa. It wa3 
foned that the sale wis good. £ then sued A and 
C for possession: 

Held: that the =uit vra not barred by re3 judi¬ 
cata inasmuch as at the time of the previous suit 
A had co longer any interest in the land and 
could not therefore, bind £ by litigation deter¬ 
mining the title of the laud. ~ [P 102 C 2] 

(b) Civil P. C. (1908), S. 11—Suit between 
vendor and previous transferee—Suit to ope¬ 
rate as res judicata—Conditions necessary. 

In order that a previous decision against a 
transferor be res judicata as against the trans¬ 
feree the transferee's title must have arisen sub¬ 
sequent to the commencement of the previous 
suit. [P 102 C 2] 

Sohan Lall —for Appellants. 

Maung Thin and Ginuala —for Res¬ 
pondents. 

Judgment.—The plaintiffs sued four 
defendants for possession, their title be¬ 
ing that they had brought the property 
from the first two defendants, the de¬ 
fence of defendants 3 and 4 being that 
they (defendants 3 and 4) had bought 
the property from defendants 1 and 2,13 
days before the alleged sale to the plain¬ 
tiffs. Plaintiffs asserted that the alleged 
sale to defendants 3 and 4 was void for 
want of consideration. After these two 
alleged sales by defendants 1 and 2 sued 
defendants 3 and 4 for cancellation of 
the deel of sale to defendents 3 and 
4 on the ground of failure of consi¬ 
deration. In that case on appeal to 
this Court, it was found that there 
was consideration and, therefore, that 
the sale to defendants 3 and 4 was good. 
In this present suit, both the lower 
Courts have held that that decision is 
res judicata as against the present plain¬ 
tiffs. Bat at the time of the previous 
enit, the plaintiffs in that suit, i. e., 
defendants 1 and 2, had no longer any 
interest in this land. They could not,, 
therefore bind the present plaintiffs by| 
litigation determing the title of the land. 
For the previous decision to be res judi¬ 
cata as against the plaintiffs, the plain¬ 
tiffs’ title must have arisen subsequent 
to the commencement of the previous 
suit. (3ee Mulli’s Civil P. C., p. 47, and 
the cases there cited). The decrees of 
the lower Courts are set aside and the 
case is remanded under O. 41, R. 23, to 
be determined oq its merits. Appellants 
will obtain a certificate for refund of 
Court-fees on this appeal under S. 13, 
Court Fees Act. Costs on this appeal 
will abide the result. 

K.N./R.K. Decrees set aside; 
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Fox, C. J. and Twomey, J. 

Tana Peena .Cliuna Pitdhay DefeD- 
dani—Appellant. 

v, 

Mamakkantakath Pathumakulty Uma 
and others —Plaintiffs Respondents. 

First Appeal No. 150 of 1914, Decided 

on 25th January 1916. 

(a) Transfer of Property Act (1882), S. 58 
— English mortgage does not transler pro¬ 
perty to mortgagee. 

; Whatever may be the doctrine of English law, 
an English mortgage, under the provisions cf 
S. 53, T. P. Act, does not transfer the property 
absolutely to the mortgagee, but the mortgagor 
remans owner subjecl to the mortgage. The 
fictions cf English law in regard to le^al and 
equitable estates have not been continued in 
India. [P 103 C 2] 

(b) Mortgage—Rights of mortgagor—Mort¬ 
gage v/ith possession—Mortgagor can exercise 
rights of ordinary owner except that he is 
not to commit act injurious to property. 

A mortgagor in possession can prima facie 
exercise the ordinary rights of an owner in pos¬ 
session, save that he should not commit any act 
which will be destructive or permanently inju¬ 
rious to the property, if the security is insuffi¬ 
cient or will ba rendered insufficient by Buch act. 

[P103C2] 

(c) Mortgage—Rights of mortgogor —English 
mortgage—Mortgagor in possession —He can 
leaie property—Transfer of Property Act 
<1882). S. 58. 

In the case of an “English mortgage,*’ there¬ 
fore where the mortgagor is in possession; he can 
lease the property and his receipt of rent in 
advance for a certain peiiod will not render the 
lease invalid unless the security is thereby ren¬ 
dered insufficient. IP 103 C 2] 

Fox, C. J. —The relief claimed in the 
suit was (l) a declaration that a lease 
for three years of two separate plots of 
land made by one A. S. Mahcmed Abu 
Baoker to the defendant on 27th Sep. 
tember 1911 was void and of no effect, 
(2) an order for the delivery up by the 
defendant of the lease, (3) possession of 
the lands, and (4) costs. Backer was 
adjudged insolvent on 14th June 1912. 
Previous to granting the above lease he 
as mortgagee, obtained an order for sale 
of the lands by the Official Assignee. 
At sales by the latter plaintiff 1 bought 
one lot and plaintiff 2 the other lot. The 
grounds on which the plaintiffs claimed 
that the lease should be declared void, 
were because it was a colourable and 
fraudulent transaction in which no con. 
siaeration passed, and because Baoker 
who was at the time he executed the 
lease mortgagor of the lands could not 
validly give a lease of them. The mort. 
«age was undoubtedly an “English mort- 
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gsge’ 1 within the description of that kind 
of mortgage in S. 58, T. P. Act, and 
Bicker remained in possession of the 
lands after making it, and was in posses¬ 
sion when he granted the lease. For the 
plaintiff it wa9 contended that one who 1 
mortgages his property by an English 
mortgage has no power to make a lease 
of it because by the mortgage be trans¬ 
fers the property to the mortgagee abso¬ 
lutely, and consequently he has no inter¬ 
est to transfer until the land is re¬ 
transferred to him by the mortgagee 
in fulfilment of the condition or proviso 
that this shall be done upon payment of 
the mortgage.money. No doubt this 
contention would be correct if the English 
Common law were applicable to the case 
but what ha9 to be applied is the Trans¬ 
fer of Property Act, 1882. Under that 
Act a mortgage is a transfer of an intar- 
est in specific immovable property for 
the purpose of securing (1) the payment 
of money advanced or to be advanced by 
way of loan, (2) an existing or future 
debt, or (3) the performance of an 
engagement which may give rise to a 
pecuniary liability. In whatever terms 
the document may be expressed nothing 
more than what is stated in S. 58 (a) is 
effected, consequently although in the 
case of English mortgage the mortgagor 
transfers the property absolutely to the 
mortgagee, the Indian law does not 
recognize that he does so in fact, and 
the mortgagor remains in Indian law 
owner of the property subject, of course, 
to the mortgage. The fiotions of English 
law in regard to the legal and equitable 
estate have not been continued in India. 

A mortgagor in possession can prima 
facie exercise the ordinary rights of an 
owner in possession. The only restric¬ 
tion imposed on him is that contained in 
S. 66, T. P. Act, that is to say, he must 
not commit any act which is destructive 
or permanently injurious to the property 
if the security is insufficient or will be 
rendered insufficient by such act. In the 
present case the mortgagor i9 said by the 
document to have been paid the full 
three years' rent and advance, but there 
is nothing to show that even if this was 
the case the seourity was thereby ren¬ 
dered insufficient within the meaning 
assigned to that term. It wa9 not proved 
that the lease was colourable banacui, or 
fraudulent; and there wa9 no ground for 
decreeing any part of the plaintiff’* 
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claim?. It is unnecessary to decide whe¬ 
ther there was misjoinder oi parties, I 
would allcw the appeal, set aside the 
District Court’s decree and dismiss the 
suit with costs ordering the plaintiffs to 
pay also defendant I s costs of this ap- 
peal 4 the representatives ci plaintiff 1 
being made liable to the extent of the 
assets cf his estate which have come to 
their hands. 

Twomey, J.--I concur. 

K.N K. Appeal allowed . 

A. I. R. 1916 Lower Burma 104 

Maukg Kin, J. 

Mya Bwin and others —Appellants. 

v. 

Mating Eya Z an and another — Res¬ 
pondents. 

Second Appeal No. 368 of 1914, De¬ 
cided on 23rd December 1915. 

Vendor and Purchaser—Agreement to sell 
immovable property — Purchase money paid 
by vendee — Vendor must do everything 
necessary to complete title of vendee — Suit 
for such ragistered conveyance lies unless 
barred by Art. 1 13—Limitation Act (1908) — 
Transfer of Property Act (1882), S. 54 

Once lie e is an agreement to sell immovable 
property and the veudee has done his p*rt of the 
contract by paying the pnrchase-mor.cy, the 
vendor is bound to do everything necessary in 
order complete the title of the vendee and 
where S. 54, T. P. Act, applies, a complete title 
cannot be given except by a register'd deed of 
conveyance. A suit for such registered convey 
acDe will lie unless barred by Art. 113 of Sch.’l, 
Lim. Act, and where no date is fixed for perfor¬ 
mance, time under Art. 113 runs from the date 
of refusal. [P104 C 2] 

Balkar —for Appellants. 

Ginwala —for Respondents. 

Judgment.—Thi9 appeal arises out of 
Civil Kegu ar Nd. 148 of 1914 of the 
Sub-Divisional Court of Myanaung, in 
which the respondents sued one Ma Saw 
since dead and now repiesented by her 
heirs, (the present appellants) for specific 
performance of an agreement to sell a 
piece of land. In 12G7 B. E., Ma Saw 
sold the land in suit to the defendants 
for Rs. 400. She received the considera¬ 
tion and gave possession of the land to 
the defendants and thev have been in 
possession over since. The transfer was 
effected orally followed by a mutation of 
names in tho Revenue Register, but not 
by a registered deed as required in 6uch 
a case by tbe Transfer of Property Act. 
On 8th April 1914, Ma Saw brought a 
suit for possession of tbe land in suit on 
tbe ground that though she had sold the 
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lanl for Rs. 400 to the respondents, they 
had acquire 1 co title thereto for want of 
a registered deed. She sought to obtain 
possession of the laud without offering to 
return the purchase-money. She stated 
in the plaint that since 1257 13. E. she 
had been demanding she return of the 
land. Her suit is registered as Civil 
Regular No 107 of 1914 of the Sub- 
Divisional Court of Myanaung. Ma Saw's 
defence to the suit of tbe respondents 
was that she made no agreement to give 
a registered deed and that as her suit 
for possession was tiled prior to the res¬ 
pondents' suit, the latter suit would not 
lie. There was no evidence tendered 
on either side and Ma Saw appears to 
have trusted to what she believed to be 
tbe infirmities of the law. But the law 
is net so infirm in respect of this case as 
she thought or was led to believe it was. 

It is not necessary that the vendor 
should have agreed to execute a regis¬ 
tered conveyance Once there is an agree¬ 
ment to sell immovable property and the 
vendee has done his part of the contract 
by paying the purchase-money, the ven¬ 
dor is bound to do everything necessary 
in order to complete the title of the 
vendoc, and where S. 54, T. P. Act, ap- 
plies, a complete title cannot be given 
except by a registered deed of convey¬ 
ance. I hold, therefore, that the res¬ 
pondents are entitled to get the relief 
asked for, unless the suit was barred by 
limitation. It is common ground between 
the parties that Art. 113 of the Limi¬ 
tation Act applies, but Mr. Halkar for 
the appellants (representative of Ma 
Saw) argues that the period of three 
years provided for thereby should be 
computed from the dat9 of the mutation 
of names. There is absolutely no warrant 
for this proposition in the face of the 
plain words of the Article. There being 
no date fixed for the performance of the 
agreement to sell, the period of three 
years will have to be computed from the! 
date on which the plaintiffs had notice' 
that performance was refused. That 
would be when Ma Saw filed her suit 
for the recovery of possension of the 
land, for from that act of Ma Saw, it 
may he implied that she thereby gave 
notice that she would not give specific 
performance of the contract of sale. 

If the date of the suit would not do in 
view of the fact that Ma Saw in her 
plaint in thesuit'for possession states that 
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since ]257 B. E. she had been demand, have been sentenced to three 
ing the return of the land, we may take 


the date of her demand as the date on 
which she gave notice of refusal to spe¬ 
cifically perform the contract. Even 
then the suit would be well within time. 
I hold that the suit of the plaintiffs is 
not barred by limitation. This appeal is, 
therefore, dismissed with costs through¬ 
out. 

K.N./R.K. Appeal dismissed . 
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Fox, C. J. Pablett, Young and 
Twomey, J. J. 

Nga Po Chein and others —Appellants. 

v. 

Emperor —Opposite—Party. 

Criminal Appeals Nos. 21, 22 and 23 
of 1916, Decided on 23rd March 1916, 
from order of Special Magt. Henzada, 
D/- 20th December 1915. 

(a) Arm. Act (1878), S.. 19, 20 and 29- 
Act punishabe under fir.t part of S. 20 and 
mentioned in Cl. (f) of S. 19-Inititution of 
proceeding. — Sanction under S. 29 i. not 
necessary. 

The offences created by and punishable under 
the firat part of S. 20 of the Arms Act are dis¬ 
tinct from offences create! by and punishable 
under 8. 19 of the Act. Therefore, a District 
Magistrate’s section, under S. 29 of the Act, is 
unnecessary before instituing proceedings in 
respeot of an act punishable under the first part 
of S. 20 and mentioned in clause (f) of S. 19 

ip iQ7 q n 

(b) Arm. Act (1878), S. 29-Proceeding, 
without .•action under S. 29— Ab.ence of 
(•action fatal to proceeding.—Defect i* 
not cured by S. 537 of Criminal P. C. (1898). 

lho absence of sanction required under S. 29 
of the Arms Act is a defect fatal to any proce- 
edmga held without suoh sanotion, inasmuch as 

Sfmfnlrp'n 1101 CUrable und0r S - 637 of the 
Unminal P. 0. rpininn 

(c) Arm. Act (1878), S«. 14. IS, 20 and 29 
becret p o, , c , ,i on of arm. in contravention 

14 and 15— Proceeding, may be in¬ 
stituted under S. 29 without previou. .anc- 

SSi S Intention to* conceal^- 
*e..ion not made out—Procedure. 

J ~ Ptocoodi n8s may be institu- 
Ant ?K any p ? rson ““dor S. 20 of the Arms 
t r th ° r 0 ?* possession of arms in con- 

irithnnt 0 n ° ' the provisions of S. 14 or S. 15 
wiHiout previous sanction under S. 29. If 

th<Tl , D BD t ch a °M0 » Magistrate finds that 
the intenuoa to jmuceal the possession is not 

S °p : b08hoQld discharge the accused under 

ImShETw *T u Dder , S - 19 (f ) ma y then bo 
fiff* ? f and wh0Q the necessary sanction 
thereto is given under 107 0 

Order of Reference. 

Iwomey. J.-(21 8t February 1916.) 

son? tb i 8 .° aSe 0ne per3on has been 

ment fn? !° B * ffer i^Priaon- 

oent for seven years and two others 


years* 

each, under S. 20, Arms Act. The pro¬ 
secution case i3 that the three appel¬ 
lants were going about with a 12 bore 
gun and cartridges concealed in a bundle 
of bedding. They were found by th3 
Township Officer, Zalun, seated under a 
tree with the bundle of bedding close by. 
The Township Officer caused the bundle 
to be searched and found the gun and 
cartridges in it. When the Police in¬ 
vestigation wa9 completed, the case was 
sent to the Township Magistrate for 
trial and it was submitted to the District 
Magistrate for orders. The District 
Magistrate wrote on the diary: "the 
Special Foster Magistrate will please 
dispose of this case,” and the Special 
Power Magistrate did so, convicting the 
accused as stated above. The District 
Magistrate, on being asked to repot 
whether the proceedings were instituted 
with his previous sanction as required by 
S. 29 of the Arms Act, reports: 

“The proceedings were instituted without my 
previous saoctiou as such f6 not necessary un¬ 
der the provisions of Judicial Department 
Circular No 20, dated 19th October 1892, p. 104 
Buarm Arms Manual''. 

The circular referred to was issued 
under the orders of Government and it 
lays down that Ss. 29 and 30 of the Arms 
Act do not apply to cassa falling under 
S. 20 of the Act. The correctness of this 
statement seems at least doubtful and a 
definite ruling on the point is desirable, 
for if sanction is necessary the want of 
sanction would not bs ourable by S. 537 
Criminal P. C., and the whole pro¬ 
ceedings would, therefore, be invalid. 
In the Galoutta oase of Ahmed Hossein 
v. Queen. 1-Jm press (l) Chief Justioe 
Maclean remarked that: 

• 2L 19 ,"? 20 ar ? 30 closel y ^terwoven that it 
« diflScuU to see how an offenco can be com- 
nnte-d undor the first piragraph of S. 20 unless 
an offence under one of the enumerated sub- 
poctions of S. 19 has also been committed” 

e *S i ? A fchat oa80 fche conviotion under 
iy was confirmed though there 
waano proper sauotion I do not un¬ 
derstand how the convictiou under S 1 £ 
W was sustained. In two Burma cases 5 
Burma Law Reports 171 and Shunsha. 

lZ a nf /T 0r ( . 2)l fcheviQW tak0 “in 

the Chief Commissioner’s Oiroular of 
1892 appears to have been accepted 

T an Accordin 8 toBirke, 

— 1 thtt is neoeaaary to validat* • 

1* (1900) 27i0al 692. --~ 

2. (1904) 2 L B R 244=1 Cr L J 742, 


I 
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prosacufciou instituted without sanction 
i= to record that concealment was prac¬ 
tised and then "to convict under S. 19 
(f) road with S. 20 ’. On a question of 
this kind the views of the Executive 
Government are entitled to great res¬ 
pect, but I think t'.e Court is bound to 
examine the question for itself and'pro- 
aounce definitely as to the proper judi¬ 
cial interpretation of S. 29. It is clear 
in my opinion that any act mentioned 
in clause (f), S. 19" is "an offence 
punishable under S. 19, clause (f)", and 
that, therefore, previous sanction is 
requisite under S. 29, whether the act is 
done in such manner as to indicate an 
intention to conceal it from the autho¬ 
rities or not. The only difference is 
that if the act is dona in such manner 
as to indicate that intention, the offender 
is liable to higher punishment. In order 
that the question may be definitely 
settled it 86ems proper to refer it to a 
Bench and I accordingly refer the fol¬ 
lowing question: Is the previous sanc¬ 
tion of the District Magistrate necessary 
under S. 29, Arm9 Act, 1878, before 
proceedings can ha instituted in respect 
of an act mentioned in clause (f), S. 19 
punishable under the f r3t part of S. 20? 

Opinion of The Bench. 

Parlett, J. —The question referred is: 
—Is the previous sanction of the Dis¬ 
trict Magistrate necessary under S. 29, 
Arms Act, 1878, before proceedings cau 
be instituted iu respect of an act men¬ 
tioned in clause (f) S. 19 punishable 
under the first part of S. 20? At the 
hearing of the reference the further 
question was added and argued whether, 
if such previous sanction is necessary, 
its absence is a defect fatal to the pro¬ 
secution. Clause (f), S. 19 provides that 
whoever has iu his possession or under 
his control any arms, ammunition or 
military stores in contravention of the 
provisions of S. 14 or S. 15, which pre¬ 
scribe certain licenses permitting such 
possession and control, shall be punished 
with imprisonment for a term which 
may extend to three years, or with fine, 
or with both. The parts of S. 20 which 
are material to the present reference 
run: 

“Whoever does any act men icned iu clause 
(f)ofS. 19, iu such uiauuer as to indicate an 
intention that such act may not be known to 
any public servant, as defined in the Indian 
Penal Code, shall be punished with imprisen- 
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meat for a term which may extend to seven 
years, or with fine, or with both.” 

Section 29 provides that where an 
offence punishable under S. 19, Cl. (f)/ 
has been committed, no proceedings shall 
be instituted against any person in re¬ 
spect of such offence without the pre¬ 
vious sanction of the Magistrate of the 
District. The quostion is, whether this 
section requires the District Magistrate's 
previous sanction to the institution of 
proceedings in respect of an offence 
punishable not under S. 19, but under 
S. 20 The words of the section on the 
facs of them appear to me to show that 
it does not, nor do I see any reason to 
interpret them otherwise than according 
to their plain meaning. As indicated by 
the marginal note, S. 19 renders punish- 
ablo breaches of certain sections of the 
Arms Act and S. 20 renders more heavily 
punishable what are called secret brea¬ 
ches of some of those clauses. Thus S. 20 
treats certain acts, which by thomselve3 
ccnstitute offences under S. 19, as offences 
of a graver nature when accompanied by 
certain attendant circumstances, in this 
case the intention of concealment from 
the public authorities. The Criminal law 
furnishes numerous instances of similar 
provisions, e. g., S9. 193 and lt>4: 323 and 
325; 379 and 382; 392 and 394; 406 and 
408; 448 and the three following sections 
and many other sections of the Indian 
Penal Code. In such cases though the 
commission of the graveroffence includes 
also the commission of one less grave 
the graver offence is distinct from and is 
punishable more heavily than and under 
a different section to the minor offence. 
Some reference was made in the argu¬ 
ments to S. 397 and 398 I. P. C., but 
they appear to me Ito bear no analogy 
to the sections of the Arms Act now 
under consideration. 

They merely prescribe a (minimum) 
sentence of seven years’ imprisonment 
to be passed upon an offender convicted 
of an offence under one of the Ss. 392 to 
395 inclusive, when he is armed with a 
deadly weapon or attempts to cause 
death or grievous-hurt. They neither 
create graver off ences nor render exist¬ 
ing offences liable to an enhanced punish¬ 
ment. The offences are punishable under 
and their maximum penalties aro ffxed 
by Ss. 392 to 395 and in no instance are 
they loss than seven years’ imprison¬ 
ment. A first offender who commits rob- 
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bery by day cm be 96Dt6nced to ten 
years’ imprisonment, although he is not 
armed: he can be sentenced to no more, 
however if he is armed, and it appears 
to me that Ss. 379 and 398 merely ensure 
that if armed he shall be substantially 
punished. On the other band, in my 
opinion, distinct offences are created by, 
and are punishable under S, 20 Arms Act 
and such offences cannot be said to be 
punishable under, S. 19. S. 29 accord¬ 
ingly does not apply to such offences and 
I would answer the first quostion refer¬ 
red in the negative. The second question 
should, I think, be answered in the 
^affirmative. The want of sanction to the 
iinstitution of proceedings, when such 
'sanction is required, could only he cured 
if at all, by Cl. (b) of S. 527 Criminal P. 
C. as being an omission in the procee¬ 
dings bsfore trial. If Cl. (a) were in¬ 
tended to apply to such cases, not only 
would Cl. (b) be unnecessary and re¬ 
dundant, but the want of sanction re¬ 
quired by other sections of the Criminal 
Procedure Code, such as 197, would be a 
mere irregularity curable under S. 537, 
unless it had in fact occasioned a failure 
of justice. The very enactment of Cl. (b) 
clearly shows that it is the want of 
sanction required by S. 195 alone which 
is curable under S. 537 and that the 
absence of sanction required by any other 
provision of law cannot bo so remedied. 
To tako the contrary view would, I con¬ 
sider, render almost nugatory the re¬ 
quirements of the law rogarding sanc¬ 
tion. The legislature has enacted with 
respect to certain offences that ho Court 
shall take ooguizance of them or, in the 
case of S. 29 Arms Act, that no procee¬ 
dings shall be instituted against any per¬ 
son in respect of them, without the pre¬ 
vious sanction of a specified authority. 
Without suoh sanction a Court is not 
competent to take ooguizance of, or to 
hold any proceedings in respect of, such 
offences, and if it does so its proceed¬ 
ings, unless covered by Cl. (b) of S. - 537, 
jare entirely without jurisdiction and 
(invalid. In my opinion the absence 
of-fanction, when required uuder S. 29 
Arms Act, is a defect fatal to any 
proceedings held without suoh sanotion. 
Tdkiug the two questions referred to¬ 
gether, my view is that proceedings may 
be instituted against any person under 
S. 20 Arms Act for the seroet possession 
of arms in oontravention of the provi. 
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sions cf S. il or S. 15 without previous) 
sanction under S. 29. If however in such 
a case a Magistrate finds that the inten¬ 
tion to conceal the possession is not 
made out he should discharge the ac¬ 
cused under S. 20. Proceedings under 
S. 19 (f) may then be instituted, if aud 
when the necessary sanction thereto is 
given under S. 29. 

Fox, C. J.—I concur. 

Young, J.—I concur. 

Twomey, J.—It was probably the 
intention of the legislature to confine 
the operation of S. 29 to cases in which 
no concealment is practised. Such a re¬ 
striction i9 commended tn the Govern¬ 
ment Circular of 1832 as “not only harm 
less but beneficial. ’ It is easy to under¬ 
stand that while allowing prosecutions 
to be instituted freely when the .accused 
is found to have hidden arms or ammuni¬ 
tion, the legislature may have intended 
the district authorities to proceed with 
more deliberation in cases where the 
arms, etc., are held openly and where the 
initial presumption of innocence is there 
fore much greater. We have to see whe¬ 
ther the actual provisions as enacted 
give effect to the above intention. I think 
Parlett, J., has shown that tho first part 
of S. 20 may be regarded as creating a 
distinct offence punishable under the 
section, and that tho operation of S. 29 
may lawfully be restricted to offences 
punishable not under S. 20 but only 
under S. 19 (f). It is true that accord¬ 
ing to this view sanction would b9 noces 
sary for a minor offence, while proceed¬ 
ings could be instituted without sanotion 
for a major offence which includes suoh 
minor offence, but I do not think that 
this anomaly need prevent us from ad¬ 
opting the construction proposed by 
Parlett, J. I therefore oonour in answer¬ 
ing in the negative the first part of the 
reference. I also agree with him in 
thinking that if sanotion were necessary 
under S. 29 before the institution of pro¬ 
ceedings under S. 20 the absence of suoh 
sanction would be a fatal defoot. On the 
case going back to Twomey, J., he deli¬ 
vered the following 

Judgment.—It has now boon decided 
by a Bench (Criminal Referenoe No. 9 
of 1916) that proceedings can be institu¬ 
ted against a person accused of an offence 
under S. 20, Arms Act, without tho pre¬ 
vious aanotiou of the Diatriot Magistrate 
As to the merts of the case there oan be 
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no doubt. The three appellants admit¬ 
tedly were travelling together (though 
they denied this when they wore first 
arrested). The evidence cf 4th, 5th and 
6th witnesses for the prosecution fully 
establishes the fact shat the Indian ap" 
pellant Magunia, had a io! 1 of beddiDg 
In which a gun and cartridges were hid¬ 
den. There is a strong presumption that 
all three accused knew what was in the 
roll of bedding. They said that the roll 
was left by a man named Po Han but 
they entirely failed to prove this defence 
and I think it was rightly disbelieved. 
The sentence passed on Nga Po Chein is 
the maximum under S. 20 but I am not 
prepared to say that it is excessive in 
circumstances. The three appeals are 
dismissed. 

k.n./r.k. Appeal dismissed .. 
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Twomey, J. 

Nga Poona aDd others —Accused— Ap¬ 
pellants. 

v. 

Emperor -Opposite Party. 

Criminal Appeal No. 1 of 1916, Deci¬ 
ded on 9th February 1916, from order of 
Western Sub-Divl. Magistrate Rangoon, 
D/- 25th November 1915. 

(a) Penol Code (1860), Ss. 499 Excep. (8) and 
500— Defamation— Benefit of Excep, 8 to 
S. 499 claimed—Person charged must show 
that accusation complained of was bona fide 
complaint of grievance. 

A person charged with defamation under 
8. 6C0, I. P. C., who claims the benefit of excep¬ 
tion (8) to S. 499, must show that the accusation 
complained cf was a bona fide complaint of a 
grievance, and not a wanton accusa’ion mali¬ 
ciously made with the object of injuring another 

person. [ P 110 C 2] 

(b) Penal Code (1860), Ss. 499 and 500— 
Defamatory charge bona fide believed to be 
true without express malice against one 
whose conduct has caused injury to person 
in authority—Occasion is privileged. 

If, without express malice, a person makes a 
dofamatory charge which he bona fide believes 
to be true against one whose conduct in the res¬ 
pect defamed has caused him injury to one whose 
duty it is to inquire into and redress such injury 
the cccasion is privileged, because the person 
making the charge has an interest in itssubject- 
matter and tho p rson to whom the communi¬ 
cation is made baa on hearing it a duty to dis¬ 
charge in rerpcct of it. [P 112 C 2] 

(c) Penal Code (1860), Ss 499 Excep. (8) and 
500— Imputation honestly believed though 
untrue in fact—No unnecessary publication 
of Imputation—Accused held to be protected 
by Excep. (8) to S. 499. 

The accused, who were p ddy merchants sent 
a telegram to tho Traffic Manager of a railway 
that a Station Master ulnduy favoured the char¬ 


coal traders in the allotment of waggons aud in 
allowing them to send charcoal in excess of the 
quantity for which fright was paid and that for 
this purpose be revived a bribe. It was proved 
that the accused acted in consultation with oach 
oth-rand had no grudge against tho Station 
Mast r. Certain account b oks were tendered in 
evidence ranging over a long period containing 
entries of payment cl biibes to tho Station 
Master. The Magistrate discredited thoevidence 
oral and documentary, aud convicted the accused 
finding that the allegation of payment of bribes 
to tho Station Master was false: 

Held: that it could not be said that the ac¬ 
cused bad no reasonable ground for tho telegram 
even if it should afterwards app* ar thu their infor- 
ma'.ion was untrue in whole or in part and that as 
th-y complained to the pr per authority and did 
not further publish the imputation of bribery they 
were protected by exception (8) to S. 499, 1. P. C. 
Toodjood v. Sqyring: (1834) 1 CM A R 181; 
Harrison v. Bush , (1855) 25 LJ A Q B 25 and 
l Vat in j v. H Caldin t 7 lr R CL 288, lief. to. 

IP 111 C *2) 

Judgment.— The six appellants have 
been fined by the Sub-divisional Magis¬ 
trate, Rangoon, in sums aggregating 
Ks. i.l00, on conviction for defamation 
under S. 500, I. P. C. The appellants aro 
all substantial rice and paddy traders at 
Minhla, Tharawaddy District, and they 
were prosecuted by the Railway Station 
Master at Minhla, Mg. Maung Gyi, for 
sending the following telegram on 25tlL 
January 1915 to tho Traffic Manager at 
Rangoon: 

“Station Master Maung Maung Gyi supplied 
waggons Nos. 7933, 7039, 7127 on tho 21th son- 
ding by 10 down train and waggons Nos. 7826, 
708G on the 26 th for charcoal bags taking Rs. G 
as bribe for each waggon. Ho did not supply for 
rico and paddy; charcoal are loaded 136 to 140 
bags to each waggon, ho stated Iobs bags in 
Railway receipt. Ko Poona Bokwa Hawlun 
Manship Bathaw." 

The accusation of taking bribes for 
unduly favouring the charcoal traders in 
the allotment of waggons and for allow¬ 
ing the charcoal traders to send char¬ 
coal in excess of the quantity for which 
freight had been paid is no doubt injur¬ 
ious to the Station Master’9 reputation. 
A charge of corruption such as this 
clearly would lower bis character in 
respect of hi6 calling. It is moreover, 
an accusation of an offence under S. 61, 
I. P. C., because all railway servants are 
public 6orvauts for the purposes of Ch.9 
of the Code. The imputations in the 
telegram were certainly prima facie de¬ 
famatory. Tho Railway Authorities 
caused an inquiry to be hell into the 
subject-matter of tho telegram and ex¬ 
amined some witnesses. After consider¬ 
ing Mr. Peters’ report the Railway 
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Authorities decided that the charges 
against the Station Master were not sub¬ 
stantiated and the Station Master was 
told that he was at liberty to take pro¬ 
ceedings against his traduceis Mg. Ma- 
ungGyi then instituted the present cri¬ 
minal case against the six accused. The 
six accused admitted sending the tele¬ 
gram in their joint names. They pro¬ 
duced certain evidence to show that the 
charges against the Station Master were 
well founded but that evidence has been 
disbelieved by the Magistrate. 

It was not necessary however for the 
accu=od to plead that the imputations 
in the telegram were actually true. It 
was open to them to take the lees diffi¬ 
cult cour89 of proving that their action 
fell under the 8th exception to S. 499 
of the Code, which runs as follows;. 

“It is not defamation to prefer in good faith 
an accusation against any person to any of those 
who have lawful authority over that person with 
raspect to the subject-matter of the accusation.” 

This plea was actually advanced by 
the accused. The Magistrate after con¬ 
sidering the evidence offered by the ac¬ 
cused as to the sources of their informa- 
tiou hold that the plea was not establi¬ 
shed and that they had not acted in good 
faith in sending the telegram. Nothing 
is said to be done or believed in ‘good 
faith’ which is done or believed without 
due care and attention (S. 52, I. P. C.) 
As the burden of proving that they were 
within the 8th exception to S. 499 was 
on the six accused, they had to show that 
they.acbed with due care and attention or 
in other words, that they had reasonable 
and probable grounds for making the im¬ 
putations and did not act with negligence 
or recklessness. 


The prosecution evidence shows the 
the distribution of waggons is left entire 
ly to the Station Master, that th 
weighment of goods is under his con 
trol and that if a trader wishes to com 
plain about the Station Master's actio 
in these matters, the proper authority t 
apply to is the Traffic Manager. Traffi 
Inspector Peters, who held the inquir 
for the railway described what each c 
the accusod said to him when he oalle. 
upon them to substantiate the oharge 
in the telegram. Ko Poona, first appal 
lant, was the prime mover. He is a rici 
mill owner of Minhla and appears to b 
he principal trader among the aocused 
If there was a shortage of waggons, h 
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would probably feel it most. He relied 
on specific information received from his 
brother-in-law Po Hmi, a charcoal 
trader. It is clear that the six 
acoused consulted together about 
sending the telegram. It'may be as- 
assumed that they discussed the 
subject and learnt from one another the 
grounds which each of them had for 
bringing the charge of corruption against 
the Station Master. 

For the defence, Po Hmi produced 
certain books of account. Ex. 2 is a day¬ 
book beginning in August 1914 and going 
on to September 1915 and giving details 
from day to day of his charcoal transac¬ 
tions. Ex. 3 covers the same period as 
Ex. 2 and is a register of loads of ohar- 
coal sent by rail giving the waggon num¬ 
ber, capacity of each waggon, weight per 
waggon, and the various amounts spent 
en each load and working out the total 
expenses of each consignment and the 
profit derived from it. Another oharcoal 
trader Nyasul Huq was also examined 
for the defence and he also produced his 
accounts. There were two other wit¬ 
nesses, Lu Hmon and Po Son, who are 
clerks of Po Hmi and Ko Poona respec¬ 
tively. The evidence of the defonoo 
witnesses, if believed, is sufficient to 
show that there was a long standiug 
system at Minhla Railway Station by 
whioh the Station Master and the Sta¬ 
tion clerks received sum9 of money from 
traders for giving them perference in the 
supply of waggons. Another man named 
Po Chit, who used to act as broker toPo 
Hmi but who also traded himself in 
charcoal was examined for the prosecu¬ 
tion but he gave evidence supporting the 
defence, stating that he paid Rs. 5 for a 
oharcoal waggon on the 25th January. 
Thi3 witness, however, was rightly 

regarded as untrustworthy, for hisevi 
dence conflicts with his earlier statement 
to Mr. Peters. 

It is established that there was over¬ 
loading, i.e., that the oharcoal trader’s 
consignments weighed considerably more 
than the weights which were paid for at 

o"f 0 and °- 1 show that four 
out of the five waggons mentioned in the 

telegram were found on arrival at Kem- 

mondine to oontain eaoh from 220 to 290 

viss in excess of the quantity paid for. 

Fxs P bne ? t u® rewai ' ks column of 
?”• P and C - 1 .show only two to soven 
bags m excess in eaoh case, but these 
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figures do not correspond with the excess 
weights entered in the body of the form. 
If the total excess in weight on these 
four waggons was 1,010 viss as 3bown in 
the form, then the number of bags in 
excess would presumably be 1,010/14 or 
72, i.e. an average of 18 bags per waggon 
in excess. The Sub-Divisional Magis¬ 
trate's argument that it was not worth 
while to bribe the Railway Officials in 
respect of the overloading seems, there¬ 
fore to be incorrect. Moreover as the 
Sub-Divisional Magistrate points out, 
according to Po Hmi’s account books, 
there was habitual overloading. The 
Sub-Divisional Magistrate could not see 
why the consignors should pay the Sta¬ 
tion Master bribes to allow five or six 
bags to be leaded in excess if the eonsig- 
ness bad to pay for the extra bags of tbo 
other end. But it is not in evidence that 
the consignments are, as a matter of 
practice, weighed at the other 6nd. From 
Peteis' evidence, it seems to have come 
on him aa a surprise to hear that those 
waggoDS were weighed on arrival. They 
were weighed in consequence of the 
appellants' telegram. 

The Sub-Divisional Magistrate did not 
think that any reliance could bo placed 
on Po Hmi’s accounts-booksand he came 
to the conclusion that the books had 
prolably been written up for the occa¬ 
sion ; yet the Sub-Divisional Magistrate 
notes certain facts which militated 
against tbo theory of faked accounts, as 
that they began in August 1914, five 
months before the telegram was sent, and 
that they contain 133 pages of manus¬ 
cript, which is rather a large number of 
pages for a Burman to write up " unless 
be is exceptionally obliging or influen¬ 
ced by a considerable remuneration ” 
and,moreover, the Sub-Divisional Magis¬ 
trate regards as improbable the prosecu¬ 
tion theory as to how Po Hmi got details 
of the numbers cf the waggons for entry 
in his account-book, Ex. 3. The multi¬ 
tude of details in his account i3 indeed 
hardly consistent with the theory that 
they were written up specially to sup¬ 
port the charge of bribery. The Sub- 
Divisional Magistrate remarks, on the 
other hand, that there are indications 
that the hooks have not been entered 
up from day to day but have been copied 
or dictated. After examination oftheacco- 
unts, I cannot find any marked indica¬ 
tions of this nature. On the contrary, Po 


Hmi’s accounts appear' to me, oh the 
whole, to be accounts kept with fair 
regularity. The Sub-Divisional Magistrate 
has compared several of the items here 
and there with the railway records and 
with the oral statements of the defence 
witnesses and noted inconsistencies to 
which he attaches great weight, as indi¬ 
cating that the accounts are not genuine. 
Some of the discrepancies may well be 
due to mistake or inadvertance and the 
occasional delay in making the entries 
may also be due to carelessness. The 
Sub-Divisional Magistrate’s remark as 
to the number of bags lorded in the 
waggon No. 7127 takes no account of the 
oxcess weight; the number of bags in ex¬ 
cess would presumbly lie nob 5 to 17. 

As for tbo entry, “For the station,’ 
in Po Hmi’s books I have no difficulty in 
believing that a trader would, as a rule, 
prefer to use a veiled or ambiguous form 
in entering in his accounts sums paid as 
bribes to Railway Officials, for it is a 
criminal offence to give 6uch bribes. Nor 
can I see anything improbable in the 
entry of Rs. 3 for charcoal bought by the 
station master. I am unable to derive 
from the discrepancies noted by the Sub- 
Divisional Magistrate the sinister in¬ 
ference that Po Hiti’s accounts are faked. 
Nyasul Huq’s accounts also show pay¬ 
ments of money to the Station Officials. 
These accounts are in Urdu and have nob 
been subjected to the same detailed exa¬ 
mination as Po Hmi’s accounts. The 
Sub-Divisional Magistrate however de¬ 
cided that Nyasul Huq’s accounts were 
not genuine because he omitted to outer 
a -certain payment alleged to havo been 
made to the witness Po Yin. The reason 
can hardly be regarded as conclusive. 
Assuming however that bhe genuineness 
of Po Hmi’s and Nyasul Huq’s accounts 
is not established and that these and the 
other witnesses for the defence havo 
given falso evidence as to the paymonts 
made to the station master, should it bo 
inferred as a necessary consequence that 
Ko Poona and the other accused had no 
reasonable grounds (or sending the tele¬ 
gram? It seem9 to me that the inference 
is not warranted. 

It would still have to bo proved that 
the accused knew or that they had good 
reason to believe that the statements of 
Po Hmi and the other charooal traders 
and the account-books showing payments 
of money could not bo reliod upon. If 
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thaaccusod had fcho information which 
has been laid before the Court by the 
defence witnesses, it is, in my opinion, 
impossible to say that they bad no rea¬ 
sonable grounds for sending the telegram, 
even if it should afterwards appear that 
that information was untrue in whole 
or in part. Toe Sub-Divisional Magis¬ 
trate saw no reason to think that the ac¬ 
cused had, as a matter of fact, been 
treated unfairly in the allotment of 
waggons. That view may be correct but 
there can be no doubt, I think, that the 
accused believed that they were treated 
unfairly in comparison with the char¬ 
coal traders; for otherwise they would 
not have telegraphed as they did. No 
suggestion was made in the Magistrate's 
Court that the accused were actuated by 
any other motive in telegraphing. They 
bore no grudge against the station 
master. They telegraphed only because 
at the beginning of the paddy export 
season they found waggons being allotted, 
as they thought, unfairly to the charcoal 
traders and were thus prevented from 
taking advantage as fully as they other¬ 
wise might have done of the fluctuations 
of the market rate at Bangoon. 

They complained to the proper autho¬ 
rity with a view to having their grie¬ 
vance redressed and they sent their 
complaint by telegram as the matter was 
urgent. They did not publish the im¬ 
putation of bribery beyond sending the 
telegram to the Traffic Manager. The 
imputation has now acquired great 
publicity, but this is only the cous6qu. 
enco of the station master’s action in 
prosecuting the aooused. Even if the 
defonce witnesses have given false evi¬ 
dence, it is quite clear that in the matter 
of overloading the allegation in the tele¬ 
gram was well founded. In the English 

oase of Toodgood v. Spyring (l) Baron 
Park said: 

JSZSST*! “ aCtion lies foc the malicious 
publication of statements which are false in fact, 

and injurious to the character of anothor, . . . 

mado by P 0raon * * * in matters 
wnero bn interests are concerned. • • • Tf fairlv 

Rencv and h 7 “m y roasonr ‘ bl0 occasion or oxi- 
Se l £ mad0 ’ 8U0h oommunications 
3 CS? ft hS °°wnience ana 

tiolti 0t ? ool ? ty and tbe bas not restricted tho 
ght to make them within any narrow Jimlts.” 

Again in flarmon v. Bush (2) Lord 
Campbell, C, J,, remarked; 

L 0 M & R 181=4 Tyr 682=3 L J 

2. (1866) 26 L J Q B 26=6 El & B1 814 


In this land of law and liberty all who are 
aggrieved may seek redress; and tbe alleged mis¬ 
conduct of any who are clothed with public 
authority maybe brought to the notice of those 
who have the power and the duty to inquire in¬ 
to it, and to takes steps which may prevent the 
repetition of it/’ 

The words cf Fitzgerald, B., in Waring 

M'Caldin (3) may also be cited: 

“If, without express malice, I make a defama¬ 
tory charge which 1 fcona fide believe to be true, 
against one whose conduct in the respect de¬ 
famed has caused me injury to one whose 
duty it is to inquire into and redress such in¬ 
jury, the occasion is priviledged; because I have 
an interest in the subject-matter of my charge, 
and the perso • to whom I make the communi¬ 
cation has on hearing tho communication a dutv 
to discharge in respect of it.” 

These principles of tbe English law! 
are embodied in the exceptions 8 and 9i 
to S. 499, I. P. C., and they show 
the necessity of distinguishing bona 
fide complaints of greivances from 
defamatory statements maliciously made 
with the object of injuring another per-: 
son. In this country even more than in 
England it is very undesirable that the 
Courts should take any action which! 
may have the effect of stifling legitimate 
complaints. I do not agree in the Magis-j 
trate’s finding in the present case that, 
the accused persons have not shown that' 
they acted in good faith in sending the 1 
telegram of 25ch January. I think they 
are entitled to the benefit of exception 8 
to S. 499. The conviotions and sentences 
are set aside and the fines paid bv tho 
six accused will bo refunded to them. 

K.n./r.k. _ Order accordingly. 

3. 7 Ir R G L 288, ---- 
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Twomey, J. 

Maung Po Hla— Appellant. 

v. 

Emperor Opposite Parties. 

Criminal Appeal No. 16 of 1916, Deci¬ 
ded on 14th February 1916 
(a) Criminal P. C. (1898), s'. 339- S. 339 
mutt be «trictly construed—Approver forfei¬ 
ting pardon—Trial—Procedure. 

Cr l minal P - must b0 con- 

a 5 d a person t0 whom Pardon 
has been tendered can only bo tried for the of- 

fence ia respoct of whioh he was pardoned, if it 

MTS.?? ha has , forf0i ted tho pardon either 

h k l : ll . fUl1 ? ? oncealln 8 anything essential, or 
(b) by giving false evidence. [P ro c 11 

—Ak.c'T”' ? (189S) ' S ‘- 337 *■>“ «9 

Absconaing before conclusion of cross-oxamiua- 
tion does not amount to wilful concealment. 

[P 112 C 2) 
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Judgment. —Tba appellant, Po Hal, 
wa3 tsndered a pardon as an approver in 
a daooity case, and he has now been con¬ 
victed and sentenced to seven years’ 
transportation for the dacoity in respect 
of which the pardon was tendered to him, 
the Sefsiotis Judge holding that he for¬ 
feited his pardoD. 

There seems to he no doubt that Po 
Hla absconded after his examination-in¬ 
chief because, as one of the assessors 
puts it 

“ the oflenca he commuted was a serious one anJ 
lie did not quite trust the pardou granted to 
him.” 

A pardon is tendered to an approver 

11 on condition of his makiug a full and true 
disclosure of the whole of tho circumstances 
withiu his knowledge relative to the offence and 
to every other persou concerned, whether as 
principal or abettor, in the commission there¬ 
of.” 

Section 339 lays down the circum¬ 
stances in which a person to whom a 
pardon ha3 been tendered may be tried 
for the offence in respect of which he 
was pardoned. It mu9t be shown that 
he has forfeited the pardon, either (a) 
by wilfully ooncealing anything essen¬ 
tial, or (b) by giving false evidence. It 
ia cot contended that Po Hla gave false 
evidence. But the learned Sessions Judge 
has held that 

“ by deliberately withdrawing himself from 
cross-exBmination he has concealed something 
essential, to wit, the whole of the answers which 
he would have been compelled to give in cross- 
examination." 

This view, in ray opinion, involves an 
unwarranted straining of the provisions 
of S. 339. Po Hla had made a full dis¬ 
closure before two Magistrates and it 
lay on the prosecution in the present 
case to prove strictly that he had con¬ 
cealed something essential. The pro¬ 
secution had to show definitely that he 
had withheld evidence of some parti¬ 
cular fact which was within his know¬ 
ledge. and the prosecution was clearly 
unable to do this. It is a pure assump¬ 
tion, unsupported by any proof, that 
there are unknown facts which the ac¬ 
cused persons at the trial could have 
compelled Po Hla to discloso in cross- 
examination. They had cross-examined 
him in the previous June in the Sub- 
Divisional Magistrate's Court but nothing 
essential came out inthat cross-examina¬ 
tion. The Legislature has not expressly 
provided for the case of an approver who 
after being examined for the prosecution 


absconds without submitting himself to 
cross-examination, and the reason no 
doubt is that such a case is nearly im¬ 
possible where the provisions of S. 337 
(3), which were disregarded in this case, 
are duly complied with, But I think it 
is clear that S. 339 mu9t he construed 
strictly and that according to the provi¬ 
sions of that section the appellant has 
not forfeited his pardon. 
k.N./r.k. Appeal allowed. 
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Twomey, J. 

-V. E. Moola —Defendant—Applicant. 

v. 

E. C. Bose— Plaintiff—Respondent. 

Civil Revn. Petn. No. 195 of 1915, De¬ 
cided on 9bh February 1916. * 

Master and Servant—Wrongful dismissal 
—Servant can sue for damages—Measure of 
damages depends upon nature of hiring 
contract and wages agreed upon. 

When a servant is wrongfully dismissed he 
can sue for damages and the amount of damages 
to be awarded will depend upon the nature of 
the hiring contract and the wages agreed upon. 
In the case of a domestic servant damages am¬ 
ounting to a month's wages might be given, and 
in the absence of any definite agreement or esta¬ 
blished custom, the contract of service is ter¬ 
minable by a reasonable notice. [P 113 C 1] 

J. Khan —for Applicant. 

Judgment. —In this case the plain¬ 
tiff-respondent was engaged as a clerk 
at R9. 60 a month by the applicant and 
was dismissed summarily after he had 
served for only 13 days. He sued the 
defendant.applicant for his wages for the 
13 days and for a month’s pay in addi¬ 
tion in lieu of notice. The defendant-ap¬ 
plicant pleaded that the man was only 
taken on trial and that, as his work was 
unsatisfactory, he wa9 dismissed after 
13 days. Defendant offered to pay the 
wages due for 13 days bub plaintiff re¬ 
fused to take them. The learned Addi¬ 
tional Judge of Small Cause Court found 
that th9 plaintiff had been irregular and 
uopunctual in his attendance but that 
the defendant had not proved incompet¬ 
ence or disobedience. The Judge appar¬ 
ently considered that the defendant dis¬ 
charged the plaintiff without due cause 
and this question cannot be re-oponed in 
revision. He held that, though there 
was no agreement as to notice, the de¬ 
fendant should have given plaintiff at 
least 15 days’ notice, and decreo was 
granted accordingly for 28 days’ pay in 
all. 
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When a servant is wrongfally dis¬ 
missed he can sue for damages and the 
amount of damages to be awarded will 
depend on the nature of the hiring con¬ 
tract and the wages agreed upon. [See 
Smiths Law of Master and Servant, 
Edn. 6th case3 cited at p. 143.] In the 
case of a domestic or menial servant any 
damages amounting to a month’s wages 
might bo given and it certainly could 
not be held that a month’s wages would 
be excessive in the case of a clerk. 
Moreover, in the absence of any definite 
agreement of established custom, the 
contract of service i3 terminable by a 
reasonable notice. [3ee Smith’s Law of 
Master and Servant, Edn. 6th cases eited 
at p. 60 ] In the case of a olerk hired 
by the month, 15 days’ notice is certainly 
not unreasonably long. 

It is clear, therefore, that the appli¬ 
cant has not been dealt with too severly 
and that his application in revision can¬ 
not be entertained. It is dismissed. 
k.n./r.k Appeal dismissed. 
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Maung Kin, J. 

MaKyun and others — Defendants— 
Appellants. 

v. 

Myaing Shin— Plaintiff—Respondent. 

no CO , n l App0alNo - 67 ot 1915. Decided 
on 23rd February 1916. 

Vendor and purcba.er-Sale of mortgaged 

of ^ y ~ C ° n D ,de ?‘ ion * ppHed in dUcbarge 

of mortg.ge- pu rc ha.er cannot claim mort- 
r ' 8h £* **■ a 8*in*t .ubiequent re- 
‘ b, ' n " •'■» 

th ® m3ct 8 a 8 e cannot olaim the rleht of 
the mortgagee as against a subsequent reSstered 

paiVto keen tif SS th<5 , r8 Wal an inUi “tion ^n his 
part to keep the mortgage alive. [P U4 c ^ 

d n? llt ~ lor: Appellanta. 

i • • wan for Respondents. 

' “!-" Thi8 i8 a Buit for the ,re- 

api0oe , of Undl The Plaintiff 
is a Ohmaman by name Myaing Shin 

Sn a regi8fcerad da e<l of 

thi Uni? J , uIy 1906 ' h0 Purchased 

the land in suit for Rs. 300 -from Me 

Aung Myat and his wife, Ma *Mya Ha 

L ay tl M, he WOrk0d ifc ona yea; and 
0 “ b n h f0ll0 r iDg year he had t0 return to 

1916 L.B./15 & lfi 


entered upon and worked the land. He 
directed Ne Win to itake legal proceed¬ 
ings but Ne Win replied that, without a 
power-of-attorney, he could jdo nothing. 
He could not get one in China, so did 
nothing until he returned to Burma. He 
asks for the land and mesne profits for 
three years. In the meantime, Ma Mya 
wife of Aung Myat, plaintiff's alleged 
vendor, has died. So has Aung Myat, 
the husband of Ma Kyun. The defen¬ 
dants therefore are Aung Myat, the 
plaintiff's alleged vendor, and his daugh¬ 
ter Ma Pwa Kin, who is added as a re¬ 
presentative for her decsased mother, 
Ma Kyun, the widow of Aung Myat, the 
alleged wrong-doer, and her two children 
Ba Than and Ma Shin, who are added as 
representatives of their father. Aung 
Myat and his daughter have not defen¬ 
ded the suit. Ma Kyun on behalf of 
herself and her two children contests the 
suit on the allegations; (l) that the sale 
to Myaing Shin was a fraudulent one ; 
(2) that there was a mortgage of the 
land by Aung Myat, the plaintiff’s vendor 
for Rs. 250 to a Chebty; and that prior 
to the date of the sale to plaintiff her 
husband and she had by a pyatpaing 
bought the land by paying Rs. 500, the 
amount due on the mortgage. 

The points for determination are; (l) 
whether the sale set up by the plaintiff 
was valid; (2) whether there was a 
mortgage of the land to the Chetty f or 
Rs. 250; (3) whether the purchase bv 
Ma Kyun and her husband was valid • 
and (4) to what .relief is the plaintiff 
entitled. Both the lower Courts have 
found that the sale set up by plaintiff 
was valid and I have no reason to differ 
from them on the point. Indeed the 
Advocates have argued this appeal on 
the assumption that it was valid 
Court of first instance found that’ there 
was no mortgage, whereas the lower An 
pellate Court has held that there was a 
mortgage and that Ma Kyun and Lt 
husband bought the land by paying 0 « 
he amount due on the mortgage but that 
there was no intention on the part of t ha 

The" pU^iff 8 h P lh> m ° rfcgage a »ive 

xne .plaintiff has won in both 
Courts. Maying Shin's Advocate has 
not seriously taken exception to the find 

ing of the lower'Appellate Court as t 

h*%T° ha f by Ma K y un and her hut° 
band but the argument is that the n^' 

chase was not valid, because it was l Q \ 
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made by a registered deed, as it should 
have been as required by S 54, T P. Act, 
inasmuch as the purchase was made on 
27th July 1906. Ma Kyun's Advocate 
does not reply to this argument, but 
argued on the assumption that it was 
not valid by contending that as Ma Kyun 
and her husband paid off the mortgage, 
they stopped into the shoes of the mort¬ 
gage, and can now claim the mortgage 
as still alive and that, that being the 
case, the plaintiffs pacclnse which was 
subsequent in date must be subject to Ma 
Kyun’s rights as a substitute of the 
original mortgage. There can be no 
douct that, for want of a registered deed 
Ma Kyun hag not obtained a valid title 
by the purchase. We shall now examine 
the argument advanced on her behalf that 
the plaintiff must take the land subject 
to her rights under the mortgage she 
paid off. The agrument is baaed upon 
very slender foundation. All along there 
has been a good deal of juggling with the 
transaction. To my mind it was a pur¬ 
chase of the land for Rs. 500 and nothing 
more nor less than that. There was no 
intention on the part of tho purchasers 
to keep the mortgage alive. It is the 
game thing as where you say that Ma 
Kyun add her husband bought the land 
from Aung Myat for Rs. 500 which they 
paid his into hands, and whioh he, Aung 
Myat banded over to the Chetty, because 
he owed that amount to him on the 
mortgage of the property. That was 
exactly the nature of the transaction. 
The discharged mortgage deed is now 
with Ma Kyun, as it should naturally be. 
The stamp has been punched in two 
places. This must have been done 
because the mortgage was fully dischared. 
Even if it had not been punched, I would 
not in the view I take as to tbenature of 
the transaction, consider the fact as evi¬ 
dence of an intention on the part of Ma 
Kyun and her husband to keep tho mort¬ 
gage alive. But as it happens the 
mutilation of the document sets all pos¬ 
sible doubts at rest: see Chellappa Chetty 
v. Chellappa Chetty (l). Ma Kyun bas 
no title to the land, as nothing has 
passed to her by the pyatpaing and 
Myaing Shin bas rightly succeeded. The 
appeal is dismissed with costs. 

K.N./lhK* Appeal dismissed. 

(1907) 1 13ur L T 65. 
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Full Bench 

Fox, C. J., Twomby, Ormond, Parlb-it 
and Robinson, JJ. 

Nga Mya —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 229-B of 
1915, Decided on 14th September 1915. 

-(a) Criminal P. C. (1908), S. 297—Oroi*- 
sion to explain difference between murder 
and culcable homicide not amounting to 
murder—Omission is not necessarily misdir¬ 
ection—Penal Code (1360;, S. 300, Excep. 4. 

An omission on the part of a Judge to explain 
to the jury the difference betweeu murder and 
culpable homicide not amounting to murder is 
not in every case a material misdirection : 3 L R 
2*75; 2?*/. [PU5 02] 

(b) Interpretation of Statutes—Illustrations 
—Statements of law in illustrations do net lay 
down substantive law. 

The statements of law in the illustrations used 
in an Act caunot be taken as laying down sub¬ 
stantive law ; they merely go to show the inten¬ 
tion of the framers of the Act and may bo useful 
if correct. (P 116 C 1] 

(c) Criminal P. C. (1898), S. 297 —Charge 

to jury—Duty of Judge—Explanation of law. 
- The only express provision as to the duty of a 
Judge in charging a jury is that in S. 297. It 
is not incumbent on a Judge to explain a part of 
the law to the jury, which if they acted cn they 
would have gone wrong. fP 11G C lj 

(d) Criminal Trial — Trial by jury—Ques¬ 
tion for jury whether case comes within ex¬ 
ceptions to S. 300 of Penal Code—There 
must be evidence on which they can conclude 
facts to be established. 

Before a Judge leaves a case to the jury for 
finding as to whether the accused's case comes 
within one of the exceptions to S. 300,1. P. C., 
there must bs evidence, at least an allegation 
by the accuse!, on which they might reasonably 
and properly conclude the fact9 to be established: 
30 2 C 113; (F B) t Ref , [P 116 C 2} 

(e) Criminal Trial—Duty of Court. 

It is not the duty of a Judge to invent facts in 
the interest of accused persons. [P 117 C 2] 

(f) Penal Code (1860), S. 300-Fact con¬ 
sistent only with intention to cause death or 
to cause bodily injury sufficient in ordinary 
course of nature to cause death Offence 
can only be murder. 

Per Twoiucy , J.— When the facts appearing in 
a case are consistent only with an intention to 
cause death or to cause bodily injury sufficient in 
the ordinary course of nature to cause death, the 
offence can only be murder and it would, in such 
a case, clearly be misleading to discuss culpable 
homicide done with any lesser criminal intention. 

[P 117 C 2) 

(g) Criminal trial - Trial by jury—Doubt¬ 
ful case of murder — Judge must explain law 
as to minor as well as major offence. 

In doubtful cases of murder a Judge is bound 

to explain the law as to the minor oflenco of cul¬ 
pable homicide not amounting to murder as well 
as the major offence of murder, [P 117 C 2] 
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(h) Precedent — Binding nature — Judicial 
decision is binding only if circumstances are 
similar. 

Per Parlett , J. — A judicial docision must be 
taken as arrived at under the particular circum¬ 
stances of the case in which it was given and to 
govern another case only if its circumstances are 
similar. [P 123 0 lj 

(i) Penal Code (I860), S. 300 - Circum¬ 
stances bringing case within exceptions not 
proved—Court must presume absence of such 
circumstances — Material present only for 
some of such circumstances — Judge should 

raise applicability of exception before 
—Criminal trial—Trial by jury—Evidence 

(1 070 \ C me 
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not 

jury 


Act (1872), S. 106. 

It is quite possible to explain folly and cor¬ 
rectly what murder is without stating what it is 
not. A Court is bound to presume the absence 
of circumstances bringing the case within an 
exception unless and until the existence of tho«e 
circumstances is proved or at least alleged. If 
there is material only for some of such circum¬ 
stances but not others, it would not be right for 
a Judgo to raise the applicability of the excep¬ 
tion before the jury ae by so doing he might mis¬ 
lead them into contravening S. 105, Evidence 

r ■ i -r • . -r . . [P 123 C 2) 
(j) Criminal Trial—Trial by jury—Appre¬ 
ciation of evidence-Examination of accused 
should be taken as evidence in case - Court 
should explain to jury law applicable to facts 
deposed to by witnesses and by accused. 

I er Ormond, J. — The examination of an ac¬ 
cused is to be taken as evidence in the case. The 
facts ‘torefore, stated by an accused must be 

k 7 JU 7 in the same ^ots 

deposed to by the witnesses in the case, the jury 

55* f 00 ? 4 89 tr “ a oil or some only 

of the facte stated by the accuse!. But it Is the 

duty ol a Judge to explain to the jury not only 

ti fl wiTn ( S ,< ? bl fu t0 lh6 foots as deposed to by 
the w tnoeses in the case, but also the law which 

is applicable to the facts as stated by the accused. 

[P xi9 C 21 

ifaMxnj and Da Dun-1 or Applicant. 
Mg. Ktn —for the Crown. 

TwiT’ f J * ~ Tba ca8a is before this 

Kench for review under S. 12, Lower 

?° r “ a ?“* Aat ’ upon th0 Allowing 

the Go ^ ernment Advooate : 
Sess ?>ns Tnal.No. 28 of 1916.—I 

Lo ™ B «ma Courts 
by the ChSf V 1 h °? ,d fu,ther considered 

mmam 

amounting to murder 2 WUi,. ? 0 ^ 6 not 
Judge erred in omitting to direct the ^ 
if they beUeved there was a row over a 1 

was stabbed^ it fl8ht dDtiDg whlch taESf 

tt&xnsiFir r?3r 

misdirection or misdirections (if any) Uve In 

ftsssw—* *** 

— r ’ (8d.) Q. BUTLEDQE, 

Government Advocate,'Burma." 


The only charge which the accused 
was called on to plead to was a charge of 
murder. It is not contended that there 
was any error or defect in the learned 
Judge's explanation to the jury of the 
law of murder so far as such law was 
applicable to the case. The wording of 
para. 1 of the certificate is very wide, 
bat it is not contended that the learned 
Judge should have goue through the 
whole range of the circumstances under 
which the taking of the life of another 
o’oes not amount to murder but amounts 
to culpable homicide not amounting to 
murder. The first error committed by 
the learned Judge is said to havo been 
in omitting tc tell the jury that whoever 
causes death of a human being by doing 
an act with the intention of causing such 
bodily injury ae is likoly to cause death 

is guilty of culpable homicide not amount¬ 
ing to murder which, when intention is 
involved, requires in the ordinary case 
either an actual intention (o oause death 
or an intention to cause bodily injury 
sufficient in the ordinary course of nature 

to cause death. It is contended that it 

is the imperative duty of a Judge to lay 

before a jury these distinctions in every 

case m which an accused is charged with 
murder by an act done with the inten¬ 
tion of causing bodily injury. The 
words 

Jth? tIT* /° r th , e . man!er of D • 11 f* ‘he duty 
Jadge t0 ex P lam ‘o ‘he jury the distinc¬ 
tion botwoen murder and culpable homicide'' 

in illustration (a) to S. 299, Criminal 
i. U, are relied on in support of this 
contention, as is a ruling upon which tha 
illustration may possibly have been 
brought into the Code. The case of Hla 
Gy: v. Emperor (l), in which it was held 
that omission on the part of the Judge 
to explain the difference between murderl 
and culpable homicide not amounting to' 

T* a “ aterial “direction is' 
Mnn I? !\°u n - There could bo do ques- 

t on Sw" 0 wa . 8 mat8ri ^ miadirec-l 
®»bo, but if the judgments 
Uy dpwn that such an omission is a 
matenai misdirection in every case, they 

aSnar°enfc r ' 0 f T f he W9 i fiht to be afcfcaob ®d to 
apparent statements of law in illustra 

oUontif Act . 8 haS been the subject 
ted in W many oases ouumera- 

Evi? 0dr °? aDd Amear Ali'a Law 
d 0 at p - 98 of Edn. 6 The 

is that they 

*• I l w5-Q6) 8LBR 76=2 Or iTTi-- ? 
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cannot bn taken as laying down substan¬ 
tive law, and tbat they merely go to 
show the intention of the framers of the 
Act, and in that and other respects they 
may be useful, provided they are correct. 
Substantive law can only he made by 
express enactment in an Act. There i3 
no express enactment laying down the 
rule stated in illustration (a) to S. 299, 
Criminal P. C. The only express provi¬ 
sion as to the duty of a Judge in charg¬ 
ing a jury is that in S. 237, which says 
that he shall sum up the evidence for 
the prosecution anddefonce and laydown 
the law by which the jury are to be 
guided. 

The act which the accused in the pre¬ 
sent case was charged with having com¬ 
mitted was the plunging of a sharp- 
pointed kitchen knife, the blade of which 
was 9§ inches long, into the upper part 
of the hack of the man who was killed 
by him with force sufficient to drive it 
down 5j inches into the man's body un¬ 
til it came out in part of the man's ohest 
The accused i3 said to have accompanied 
his blow with an exclamation that could 
only mean that he struck the blow in¬ 
tentionally. He is said to have followed 
this up with other savagery in keeping 
the knife in the wounded man's body and 
not withdrawing it, although attacked 
by others in order to make him do so. 
The wounded man did not die instan¬ 
taneously, but he lived only for a very 
short time after receiving the stab. Prima 
facie the case was one of wilful murder. 
If it was proved to the satisfaction of 
any reasonable man that the accused did 
the acts he was alloged to have done, no 
reasonable juryman acting according to 
his oath and his conscience could come to 
any other conclusion than that theaccused 
had killed the man and that he had stab¬ 
bed him with the intention of killing him 
or at least with the intention of causing 
him bodily injury sufficient in the order 
of nature to cause his death. There was in 
my opinion, no room for any reasonable 
man ooming to the conclusion that he may 
have stabbed with the intention merely 
of causing bodily injury likely to cause 
death. In such a case it appears to me 
that in performing the duty laying down 
the law by which the jury was to be 
guided, it was not incumbent on tho 
Judge to explain a part of the law which 
if they had acted on they would have 
done wrong. In such a case they were 
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to be guided not by the law a3 to culp. 
able homicide not amounting to murder 
but by the law as to murder. I am unable 
to hold that the Judge erred in omitting 
to explain to the jury the distinction 
between murder and culpable homicide 
not amounting to murder. Another 
ground of ojaction to the charge to the 
jury raised before U3 in the course of the 
argument is that the learned Judge erred ' 
in omitting to explain ‘o th3 jury the 
bearing of drunkenness on the question 
of the intention of a man in doing an 
act such as the accused was alleged to 
have done. This ground does not ap¬ 
pear to me to fall within the matters to 
be reviewed under the Government Ad¬ 
vocate's certificate, and we cannot go 
beyond that certificate. I may say, 
however that it appears to me that 
there was nothing in the accused’s own 
statement, or in the evidence of any of 
the witnesses he called, sufficient to show 
that his mind was so affected by the 
drink he had taken that he was incap¬ 
able of knowing that what he was doing 
was dangerous, and consequently there 
was nothing to rebut the presumption 
that he intended the natural conse¬ 
quences of his act in stabbing Po Myit in 
the way he did. 

The remarks in the case of Emperor v. 
Upendra Nath Das (2) as to the conduct 
of a case of council not being faotor 
in a Criminal Court bear on this part of 
the present case. The efforts of the Ad¬ 
vocate for the accused in thi3 case ap¬ 
pear to have be9n ctrefiy d : racted to 
trying to get the jury to come to the 
conclusion that the evidence for the pro¬ 
secution was so unreliable that the ac¬ 
cused should not be convicted on it, and 
that his story that he did not stab and 
kill Po Myit should be believed. It was 
open to him to have also put before them 
considerations as to his intention in th 0 
event of their coming to the conclusion 
that he did stab the man, but the learn¬ 
ed Advocate did not do so. The learned 
Judge cannot be said to have erred in 
omitting to raise a case for the accused 
which his Advocate had not raised in any 
explicit way, and a case for which there 
was no real foundation. The second mat¬ 
ter which the Government Advocate has 
put before the Court for consideration 
is whether the learned Judge erred in 
omitting to direct the jury that if they 

2. (1915) =30 I C 113 (F BJ16 Or L J 861. 
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believed there was a row over gambling 
dispute and a fight during which the de¬ 
ceased wa9 stabbed, it was open to them 
to consider the effect of exception 4 to 
S. 300, I. P. C. The wording to that 
exception is: 

“Culpable homicide is not murder if it is 
committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quar¬ 
rel and without the offender’s having taken 
undue advantage or acted in a cruel or unusual 
manner.” 


Under S, 105, Evidence Act, it lay up¬ 
on the acoueed to bring himself within 
that section. Neither he nor his Advo¬ 
cate alleged any such case, involving as 
it dees the admission that he had killed 
Po Myit but that be had done it under 
oiroumstauces stated iu the exception. 
There was nothing whatever to support 
such a case. In his statement to the 
Magistrate he said that he with others 
had played the game of ket in the house 
where the occurrence took place. He 
had put down 8-annas as his stake but 
Po Mya did not pay the equivalent. For 
some reason which he did not explain 
Po Mya, Sein Thi and Tha Dun surroun¬ 
ded him and hit him with their fists. 
So he struck Po Mya with what he 
thought a stick. As he was under the 
influence of liquor at the time he did 
not know whom he struck. Po Myit 
was near him. He did not stab Po Mya 
with da. Such is bis version of what 
occurred in the house. It is not suppor¬ 
ted by any evidence except as to gamb¬ 
ling having gone on in the house. It is 
a statement of facts. I fail to see how 
it could be the duty of the learned Judge 
to put before the jury another state of 
facts which the accused did not even al¬ 
lege and then to tell the jury that if those 
other faotB were true they should consi¬ 
der whether the case fell within Excep. 4. 

The Calcutta Full Bench case Emperor 
v. Opendra Nath Das (2) makes it quite 
olear that before a Judge leaves a case 
for finding aB to whether the accused's 
° a8 ° c £™ 08 within one of the exceptions 
to 8.300, there must be evidenoe on 
which they might reasonably and pro¬ 
perly conclude the facts to be estab¬ 
lished. Even if it be taken that what 
the accused really meant to say was that 
on being struck by their fists (by Po 
Mya, Sem Thee and Thee Dun) he took 

J* to , e thi °g to hand which 

tnrned out to bo a dah and struck at Po 
Mya but unfortunately hit Po Myit, even 


then there would have been no case fall¬ 
ing under Excep. 4, though there might 
possibly be one under Excep. 1 with 
which we are not concerned. It is how- 
ever not a duty of a Judge to invent 
faots in the interest of accused persons. 
In my opinion the learned Judge did not 
err in not putting to the jury that it was 
open to them to consider the effeot of 
Expt. 4 to S. 300 in connexion with the 
case. I would refuse to interfere in the 
case. 

Twomey, J.—There are two species 
of culpable homicide, vi 7.., murder and 
culpable homicide not amounting to mur¬ 
der, and the difference between the two 
lies in the intention or knowledge with 
which the offender did the criminal act. 
When the facts appearing in the case 
are consistent only with an intention to 
cause death or to cause bodily injury 
sufficient iD the ordinary course of nature 
to cause death, the offence can only be 
murder and in such a case it would 
clearly be misleading to discuss culpable 
homicide done with any lesser criminal 
intention. Examples are given in 
Illus. (a) and (c) to S. 300. The cases 
described in these illustrations fall clearly 
under the major species of culpable 
homicide. It would be different if the 
facts showed that the offence was near 
the border line between the two offences, 
for example, if the weapon used was a 
olub or if the wound was in such a part 
of the body or of such a kind as to raise 
doubts about the offender's intention. 
In such doubtful cases the Judge would 
be bound to explain the law as to the 
minor offence as well as to the major 
offence. In the present case if we look 
only to the weapon used and the nature 
of the injury, there can be no doubt at 
all that the offender’s intention fell 
within Cl. (i) and Cl, (iii) of S. 300. If 
the offender was in his right mind.no 
other intention could be attributed to 
him than an intention to cause death or 
to cause bodily injury sufficient in the 
ordinary course of nature to cause death. 

It has been argued however that the 
learned Judge missed the significance of 
the evidence as to the offender being in¬ 
toxicated, that this evidenoe was impor¬ 
tant as bearing on the question of inten¬ 
tion and that it was the Judge’s duty to 
explain to the jury the difference bet¬ 
ween murder and the less Berioua speoiea 
of culpable homioide, because a man may 
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b9 90 intoxicated that ha is incapable cf 
iorming the particnlar intention requisite 
ior the offence of murder. This argu¬ 
ment would have great force if there 
were evidence of such intoxication. But 
in addressing the jury on the subject the 
Judge would necessarily be guided to a 
great extent by the attitude taken up by 
the accused and his advocate, and would 
be slow to raise this special defence if 
neitaer the accused nor his advocate ra- 
lie:i on it. There i3 evidonce of drunken¬ 
ness in this case. The prosecution wit¬ 
ness Po Mya said in cross-examination 
that the accused appeared to have been 
drinking. Po Set in answer to questions 
by the Court said he got the smell of 
liquor from the accused. The defence 
witness Ma Kin said that the accused 
was drunk, another defence witne 33 said 
ho wa3 very drunk and staggering about, 
and a third said that he did not talk 
properly. But the advocate for accused 
did not question the important eyewit¬ 
nesses Tha Dun, Sein Tbi, and Po Set at 
all about drunkenness. The accused 
himself in hi 3 examination did not men¬ 
tion that he was druuk till he reaches 
the climix of his story. After describing 
the alleged gambling at Po Mya's house 
in detail ho says: 

“Po Mya, Sein Tki and Tha Dun surrouuded 
mo and punched me with their fists. So I struck 
Po Mya, I think with a stick. As I was drunk 
(a et-rnu) I did not know whom I struck." 

His statement is not consistent with a 
plea that he was too drunk to know what 
he was doing, for according to his own 
account he was able to take part in the 
game of ket, which presumably requires 
some cunning. Mr. May Aung says in 
addressing the Jury he laid 9treas on the 
accused’s drunkenness. The learned 
Judge ha3 no note of this, though he kept 
a note of Mr. May Aung’s address. At 
any rate, the fact of drunkenness seems 
to have been pressed merely as adding to 
the improbability that the accused was 
the man who actually stabbed the de¬ 
ceased Po Myit. The learned Counsel did 
not specifically urge that the acoused 
owing to drunkenness was incapable of 
forming either of the intentions des¬ 
cribed in clauses (i) aud (iii) of S. 300, 
and the evidence was, in my opinion, in¬ 
sufficient to justify the Judge in himself 
raising for the accused an alternative 
line of defence which would be incon¬ 
sistent with the lino actually taken up by 


the learned Counsel. Stress is laid on 
the first illustration to S. 299 of the 
Criminal Procedure Code, but I cannot 
see that it obliges the Judge in all caaae 
of murder to descant also on culpable 
homicide not amounting to murder. 
From its contents the illustration is 
clearly an injunction not to the Judge 
but to the Jury, eo far as it is an injunc¬ 
tion at all. It defines the Judge’s pro¬ 
vince on which the Jury are not to en¬ 
croach, but it assumes, I think, that the 
case before the Court i9 one of which 
th9 facts are suspectible of two different 
views, viz., one view according to which 
the offence committed by A would be 
murder and another view according to 
which A would be guilty of only cul¬ 
pable homicide not amounting to mur¬ 
der. It is not meant at all to apply to 
cases like those stated in illustrations 
(a) and (c) to S. 300 where only one view 
of the facts is possible. 

The Government Advocate’s certificate 
propounds a special question as to the 
bearing on this case of S. 300 exception 
4. If he thought that the effect of the 
other exceptions to S. 300, should be con¬ 
sidered in connection with this case he 
would doubtless have propounded further 
special questions as to those exceptions. 
I, therefore, assume that the first quea- 
tion in the certificate relates to the sub¬ 
ject of intention only. In accordance 
with the views I have expressed on that 
subject I would answer the first question 
in the negative. The second question in 
the certificate suggests the possibility 
that the accused Nga Mya stabbed the 
deceased Po Myit without premeditation 
in a sudden fight in the heat of passion 
upon a sudden quarrel and without the 
offender having taken any undue advan¬ 
tage or acted in a cruel or unusual man¬ 
ner. This suggestion is founded on tha 
statement of the accused that Po Mya, 
Sein Thi and Tha Dun surrounded and 
beat him. Thus according to the ac¬ 
cused, there was a fight in which the de¬ 
ceased took no part. There is no other 
evidence that euch fight took place. Ac¬ 
cording to the prosecutioo evidence he 
was assaulted but only after he had stab¬ 
bed Po Myit. It is urged that the de¬ 
fence evidence and the admissions of the 
prosecution witnesses gives rise to a 
etrong probability that gambling was 
going od. But a93uming that the men 
were gambling, I do not see that this 
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eiroumstance would give much colour to 
the accused’s statement that he was 
set upon and that there was a fight. 
People who are gambling are perhaps more 
apt to quarrel than people otherwise en¬ 
gaged, but this is a very slender basis for 
the superstructure we are asked to place 
upon it. It is, of course, possible that 
there was a fight and that the deceased 
though not engaged in the fight was some¬ 
how stabbed by the accused in mistakefor 
one of bis assailants. But even the accused 
did not himself say that this was whatoc- 
onrred and his learned advocate did not 
advance such a theory at the trial. In 
these circumstances and looking to the 
absence of evidence as to a fight, I think 
we cannot hold it a misdirection of duty 
on the Judge's part that he did not ask 
the Jury [in the words of Woodroffe, J., 
in he case of Emperor v. Opendra Nath 
Das (2)] 

“to consider whether the evidence disclosed cir¬ 
cumstances which would have established such a 
defence had it been specifically raised.’’ 

I would therefore answer the second 
question also in the negative. 

Ormond, J. —It is the duty of the 
Judge to explain to the Jury only suoh 
law as is applicable to the oase. And if 
in a trial for murder, a verdict of cul¬ 
pable homicide nob amounting to 
murder could not properly come to 
upon any aspect of the case before the 
Court, the Judge is not oalled upon to 
•explain the law relating to such offence. 
Considering the nature of the weapon and 
the nature of the wound, I think the 
Judge was justified in not putting the 
case to the Jury as possibly one of culp¬ 
able homicide not amounting to murder 
on the ground that theaocused may hav e 
had the intention r of inflioting an injury 
which was one likely to oause death* 
The statement of the accused shows that 
the question of drunkenness affecting in 
law his intention idoes not arise in this 
case; and the Judge was right in not ex¬ 
plaining the law on this subject to the 
Jury. 

Bat can it he said in this case that a 
verdiot of guilty of culpable homicide 
not amounting to murder oould not have 
haen proparly brought in by the Jury, if 
they had found that the aooused, when 
being fisted by two or three others, had 
picked up the knife and stabbed the de¬ 
ceased with it? Such an aspect of the 
case was, I think, sufficiently before the 


Court to make at incumbent upon the 
Jndge to explain the law applicable 
thereto. The examination of the accused 
is to be taken as evidence in the case, 
(3. 237, Criminal P. C.) Tne facts, there¬ 
fore stated by him must be considered 
by the Jury in the same way as faots 
deposed to by the witnesses in the case. 
The Jury are at liberty to accept as true 
all, none or some only of the facts stated 
by the accused. But it js the duty of 
the Judge to explain to the Jury, not 
only the law applicable to the facts as 
deposed to by the witnesses in the ca3e. 
but also the law which is applicable to 
the facts as stated by the acoused. The 
aooused's statement necessarily implies, 
I think, that he picked up the weapon 
during the fight, and bis statement 
comes to this: that he did not stab the 
deceased; but that if it is found that he 
did stab him, he did so when he was be¬ 
ing fisted by three others, intending to 
stab one of his lassailants with the knife 
which he found handy at the time. In 
determining whether any part of the ac¬ 
cused’s story was true or nob the Jury 
would consider the fact that there was 
evidenoe as to where the knife came from 
and the probability or otherwise of 
unarmed men attacking the accused 
when he was in possession of the knife. 
The accused’s Counsel should no doubt 
have put the accused's alternative oase 
clearly before the Court; but his opinion 
does not relieve the Judge from his duty 
to do so. I think it was incumbent on 
the Judge to explain to the Jury the law 
contained in exception 4 of S. 300 coupled 
with S. 301, I. P. C. The alternative 
case set up by the aooused would be a 
fight: whether the stap was given inself- 
defenoe, or because the accused waB first 
fisted. I would answer the seoond ques¬ 
tion referred to in tne affirmative. 

Robinson, J. —Nga Mya was tried at 
the last Sessions before me and a special 
Jury on a oharge under S. 302,1. P. C. 
The Jury brought iu an unanimous 
verdict of guilty and I sentenoed the ac¬ 
cused to death. The Government Advo¬ 
cate has granted a certificate under S. 12 
Lower Burma Courts Aot, whioh raises 
three points in respeot of my summing 
up. I will only deal with the first two. 
A® the trial Judge, I will first record 
what took plaoe at the trial. I have 
carefully read my notes and have searohed 
my memory for on this, point my state- 
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ment is conclusive: Beg v. Pestonji 
Dinslia (3). I will also briefly set cut 
the case for the Crown acd the defence 
respectively as shown in the evidence 
and th9 addresses of Counsel for in my 
opinion, the questions involved neces¬ 
sitate this. The charge laid was under 
S. 302, only. In opening tbfe case fer 
the prosecution the Assistant Govern¬ 
ment Advocate read S. 299, I. P. C., to 
the Jury. Tben he read the commence¬ 
ment of S. 300 and stated that he would 
not trouble the Jury with any of the 
exceptions as they did not as far as he 
knew, arise in the case. He explained 
first and the third clauses of the defini¬ 
tion of the cffenco. The case for the 
Crown as disclosed by the prosecution 
evidenee was that Po Mya and Po Sett, 
his brothor-in-law, were in their kitchen 
having their evening meal. They were 
pointed out by Tha Dun who sat down 
and chatted while they had their meal. 
Then accused, deceased and Sein Thi 
came in. 

It is said that Sein Thi and the 
deceased were coming to Po Mya to 
ask him to go and gamble at Settdan. 
Accused saw them passing a liquor shop 
where he was and joined them. All sat 
there talking. Accused asked the de¬ 
ceased to lend him 2 pice. Deceased said 
he had not got any pice and asked PoMya 
to lend accused 2 pice. Po Mya said he 
had not any. The accused said it did 
not matter and left, not long after he re¬ 
turned and came and stood behind de- 
ceaeed with his hand3 behind him and 
then suddenly stabbed deceased in the 
back with the knife produced. It is a 
large pointed kitchen knife with a blade 
9^ inches long. Po Mya and Tha Dun at 
once jumped up and seized accusedcalling 
to him to remove and drop the knife. He 
did not do so and they fisted him in the 
face to make him do so. In the struggle 
the three men and the deceased got on to 
the inner room, which is slightly higher 
than the kitchen. Accused dropped the 
knife and the deceased lay there. The 
two witnesses dragged accused out of the 
house and handed him over to the ward 
headman who blew his whistle. The 
Police came and the accused was handed 
over to them as the man who had stabbed 
the deceased. A constable at once re¬ 
turned with the headman and Po Mya to 
the house and they found deceased lying 
3. (1893) 10 B H C R 75. 
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dead with the blcod-stained knife close 
by. 

If these be the true facts, it seems 
clear that it was a case of wilful murder 
and nothing less. In his statement to 
the Committing Magistrate accused 
stated that he went with the deceased 
and Sein Thi to Po Mya’s house. They 
played ket with Po Mya who was the 
Daing. He denied asking for 2 pice and 
leaving the house. He said 

“I placed sight annas at stake but Po Mya- 
did not pay its equivalent. Moreover Po Mya, 
Sein Thi and Tha Dun surrounded and fisted 
me. Po I struck Po Mja with what I think was 
a stick." 

(I had the translation of this sentence 
checked and corrected by adding the 
words "what I think was’ . 

“As I wa3 then under the influence of liquor 
I did not know whom it struck. Po ’Myit was 
near me. I did not stab him with da." 

I asked him if he made the statement 
which was read to him and if he wished 
to say anything more. He said ye3, and 
he did not fight with deceased with 
whom he was on good terms. Mr. Mya 
OuDg then opened the case for the de¬ 
fence. He stated that there were two 
points that he would press on the 
earnest consideration of the Jury. They 
were that there was gambling going 
on in that house that night and that 
the proseoution witnesses had delibe¬ 
rately denied this, that he would 
establish it, and if 60 , the prosecution 
witnesses who had lied on this matter,, 
could not be believed at all or that, at 
any rate, their evidence must be received 
with the greatest caution. The second 
point was that there was absolutely no 
motive. He then proiuced his witnesses. 
The first three were called prove 
there wa9 gambling that night and the 
first also stated that accused and de¬ 
ceased were on friendly terms. The third 
witness said he went to Po Mya to 
collect interest due. Accused, deceased 
and Sein Thi came up. Deceased asked 
Po Mya to get money to gamble and 
pressed him also to stay and gamble. 
He refused and left. He says accused 
was very drunk. Three other witnesses 
were called to prove that accused and 
deceased used to go about and drink to¬ 
gether, the last of whom says that on 
the night of the occurrence accused and 
deceased were drinking together when 
Sein Thi came up and said to them 'Let 
us go to the gambling, good gambling is 
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going on.” Mr. May Oung then address¬ 
ed the Jury. He emphasised the fact 
that gambling had been going on there 
and urged that it was proved that a row 
took place in the course of which the 
deceased was stabbed, and argued that 
the proseontion witnesses denied it to 
save themselves from suspicion. He im¬ 
plied that one of the prosecution wit¬ 
nesses had stabbed deceased. He tells 
us that be urged that accused was drunk, 
but I have no note of this nor did I 
understand that it was urged as affecting 
the intention to be imputed to the ac¬ 
cused. He pressed on the Jury that 
there was no motive and lastly said that 
they must be quite certain before they 
found his client guilty. He told us that 
he did not address the Jury as to the 
law. 


My summing up was recorded by the 
shorthand writer. I explained the fitsr and 
third branohes of the definition of culpa¬ 
ble homicide amounting to murder in 
S. 300, but I did not deal with exception 
4 to the seotion and I did not tell the 
jury they should also consider the possi¬ 
bility of the aooused having acted with 
the intention of merely oausing an in¬ 
jury likely to cause death. I did place 
the evidence as the row over a gambling 
dispute before the jury but did nob refer 
to it in connexion with exception 4. I 
did not deal with the accused's being 
drunk as affeoting his intention. 

The certificate that has been granted 
is not sufficiently dear or definite. It 
raises the question of my omitting to 
explain to the jury the distinction bet¬ 
ween murder and culpable homicide not 
amounting to murder. This may refer 
to my not laying before them that the 
intention with whioh the accused acted 
might have been an intention to cause 
injury merely likely to oause death, or 
it may cover also the omission to refer 
the exception whioh, if proved, would 
reduce the offence to one punishable 

I nm? r The B9 °ond point is that 

1 omitted to direot the jury that if they 
believed that there was a row over a 
gambling dispute and a fight during 
which deceased was stabbed, it was open 
so them to consider exception 4. It was 
however made clear during the argu¬ 
ment that the first point refers to my 
not referring to the intention to cause 

mer ®ly likely to oause death and 
the second to the exception. As to the 


first it is clear that on the case as pub 
forward by the Crown, and on the evi¬ 
dence for the prosecution there was no 
case of anything but wilful murder. Then 
the accused in his statement said be 
was too drunk to know what he picked 
to defend himself with, against the at¬ 
tack of the three prosecution witnesses. 
One of his witnesses also said ha was 
very drunk. But it is significant that 
none of the witnesses for the prosecution 
were asked if the accused was drunk. I 
myself questioned one of them and be 
said he got a smell of liquor from him, 
but Mr. May Oung never suggested to 
any of the witnesses that he was drunk 
at all. There was thus nothing but the 
accused's own statement and the evi¬ 
dence of witness 3 for the defence to 
suggest he was so drunk that it wcukl 
affect the question of the intention with 
which he acted. I will now deal with 
the second objection before I touch on 
the legal points arising, as they seem to 
me partly to overlap. It is said that 
accused having stated there was a row 
over a bet which ended in a figbt, I 
should have pub exception 4 to the jury. 
It is true that the accused did say so but 
he does nob suggest that deceased took 
any part in this alleged fight. To me 
he said distinctly “I did not fight with 
Po Myit" and to the Magistrate he said 
‘ I did not Btab him with da.” The evi¬ 
dence of the only other persons who 
were there, as far as we knew, is that 
there was no suoh fight. I cannot think 
that the bare statement of the aooused 
that there was a fight compels the Court 
to put exceptions 1 and 4 to the jury. 
There was no evidence of a fight and 
even the accused in his statement says 
deceased was not in it, even if there was 
one. 


x come now to one 


_ ---- jaj-m points. 10 IS 

urged that illustration (a) to S. 299 
Criminal P. C., shows that it is always 
the bounden duty of the Judge to ex¬ 
plain both culpable homicide and murder 
to the jury. I cannot agree. An illustra¬ 
tion to a seotion cannot extend or res- 
triot the provisions of the seotion to 
which it is attaohed: Koyalash Chunder 
OAoicv. Sonatun Chung Barooie (4) 
This particuUr illustration, if it has this 
effeot. seems wrongly placed. It is at- 

6hafc down the 
tha a ° tT ° (th » 



1916 


122 Lower Burma Nga May v. Emperor (FB) (Robinson, J.) 


Judge. It is given merely to explain tbe 
duty of the jury and cannot be taken as 
a substantive enactment of the duty of 
the Judge. There are no doubt many cases 
in which the Judge should and must ex¬ 
plain the distinction between culpable 
homicide and murder. It may be that in 
most cases he should do so but it does not 
therefore follow that hemu3t in all cases 
do so. Hi3 duty is laid down in Ss. 297 
and 298 and it i9 there merely said that 
lie must “lay down the law.” That must 
be with regard to the case as put forward 
aud as developed by the evidence. It 
would be unreasonable, for instance, to 
argue that in such a oase as is given in 
illustration (a) to S. 300 the Judge must 
put all the details of the very compli¬ 
cated definitions of culpable homicide 
and murder together with all the excep¬ 
tions. That would not help the Jury 
and would only tend to confuse them 
and lead them astray. The duty of the 
Judge must be regulated by the facts of 
the case before him. These facts are 
not merely the facts alleged by the pro¬ 
secution; they must also include the case 
for the defence. And the Judge i9 justi¬ 
fied in considering not only the accused’s 
statement, which ia read as evidence, 
bub also the case as presented by the 
Counsel for the accused. 

I am far from wishing to confine the 
case to that put forward by the Counsel. 
He may think it wiser to maintain that 
his client did not do the act which 
caused the death, but if he does so and 
yet fact3 appear which may rightly be 
taken to afford a defence, tbe Court can 
and should put those^facts to the Jury. 
But before the Judge does so, he must 
be satisfied that there is evidence to 
support this view or facts from which 
inferences supporting this view may pro¬ 
perly be drawn by the Jury. It is not 
enough for the accused to say I was 
too drunk to know what I was doing,” 
to make it the bounden duty of the 
Judge to put it to the Jury that the ac¬ 
cused was so drunk that his intention 
may have been other than that which 
should be inferred or imputed. Outside 
the statement of the accused there was, 
in this case, little or nothing to support 
the plea of such drunkenness. He may 
have been drinking, but that is a far cry 
from suoh a state of intoxication as 
should be taken to affect his liability. 
In this case the evidence for the pro¬ 


secution exhibited a case of murder and 
nothing less. Counsel for the Crown 
asserted that there was nothing less. 
Counsel for the defence did not contest 
this either in opening his case or in his 
final address. When I summed up he 
did not suggest that I had omitted to 
lay before the Jury any such plea. He 
said he did not venture to do so, though 
it had been his case throughout, out of 
respect to the Court. But that was 
surely an error. No Judge would regard 
as disrespectful a suggestion that perhaps 
there had been an oversight—certainly 
not in a case involving such cerious 
issues. It certainly never occurred to 
me and it did not, as far as I can see, 
occur to Counsel for the Crown that 
there was any such plea. The evidence 
did not appoar to me to afford any real 
foundation for any such plea and so I 
did not put it to the Jury. A9 to the 
first ground of the certificate, therefore, 
I do not think that I ought to have put 
it to the Jury that the accused might 
have intended to cause injury that was 
merely likely to cause death—Having 
regard to the whole of the evidence for 
both the prosecution and the defence 
including the medical evidence and to 
the case as presented by the Counsel and 
to the law, I do not consider I should or 
ought to have done so though it may be 
said there was some evidence. 

As to the second ground I think tbe 
same. It is not sufficient for the ac¬ 
cused to say there was a fight to raise the 
question of the exception. It was not 
sufficient oven if there w f as a fight, for he 
must also prove several other matters 
and in particular that he took no undue 
advantage and that he did not act in a 
cruel or unusual manner. In this oase 
we have no evidence at all except the 
accused’s statement that there was a 
fight. The evidence of the prsecution is 
that there was no such fight. The ac¬ 
cused says that tne fight was with Po 
Mya, Tha Dun and Sein Thi and that 
the deceased took no part in it. The 
suggestion put forward i3, that when 
attacked by these three he picked up 
something which he thought was a stick 
and with that he struck Po Mya. He 
denies striking deceased. If we disbe¬ 
lieve him and hold that he did strike 
deceased what foundation is there for 
the exception? Is not this defence real¬ 
ly that he stabbed deceased by aocident? 
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If so, there is'no question of this excep¬ 
tion. Gan it be said that a man who 
stabs another and causes bis immediate 
death under the circumstances is plead¬ 
ing this exception. His Counsel never 
affirmatively raised it; he never told 
the Jury what is necessary to estab¬ 
lish this exception nor bow it was to 
he held to be established in this case. 
S. 105, Evidence Act, requires tho 
Court and the July to hold that it 
does not exist unless and until it is 
proved by or for the accused—that 
means that all its necessary ingredients 
must be proved. Can it be said that a 
man who seizes a knife such as the ex¬ 
hibit in this case and stabs deceased, 
who was unarmed and not taking any 
part in the fight, with it took no unfair 
advantage and did not act in a cruel or 
unusual manner ? There is in this case 
then no evidence beyond the statement 
of the acoused of any fight and none 
whatever of any of the other facts that 
must be proved before the exception is 
oven prima faoie established. There is 
no evidence from which it could legiti¬ 
mately be inferred. Whether there was 
•or was not any such evidence is for the 
udge, as a matter of law, to decide and 
if he is of opinion that there is no such 
•evidence, then he is not entitled, much 
less bound to put it before the Jury. 

In my opinion, therefore, there was 
neither non-direction nor misdirection. 

I have not referred to the authorities 
oited beoause most, at any rate, must be 
held to have been overruled by the Full 
Bench decision of the Calcutta High 
Court in Emperor v. Upendra Nath Das 
W to which I entirely agree. I would 
only add that I must not be taken to 
have expressed any opinion as to the 
truth or falsity of any of the evidence 
given in this case. 

Parlett, J. I think the first point 
referred to for consideration should be 
answered in the negative. A judicial 
[decision must be taken as arrived at 
under the particular circumstances of the 
oase in which it was given and to govern 
another case only if its circumstances 
are similar, and I do not gather from 
the published report in Ula Oyi y. Em. 
peror (1) that that principle was intend- 
«d do be d 0 p arfc0a from in fchafc Qaae j 

Cri™- n ilIu8trati °n (a) to S. 299 

dutv nAh P ' ?-, 8 ° far BS ib 0 x P lain3 ^e 
duty of the Judge, must be read with 


Ss. 297 and 298, sub-clause (a) of clause 
(i) of the latter of which section lays upon 
the Judge the duty of deciding all ques¬ 
tions of law arising in the course of the 
trial, and that the illustration means that 
if the legal question of the distinction be¬ 
tween murder and culpable homicide not 
amounting to murder arises in the course 
of the trial, the Judge must explain it 
to the Jury, it being pirt of the law by 
which they are to bo guided; where no 
such question arises, it cannot be said 
to be his duty to enter into an irrelevant 
explanation which may have the effect 
of misguiding the Jury, nor is there any 
force in the argument that a3 tho defini¬ 
tion of culpable homicide is the basis of 
that of murder it is necessary in all 
cases to explain the distinction between 
the two. It is quite possible, as the pre¬ 
sent oase shows, to explain fully and 
correctly what murder is, without stat- 
ing what it is not. The plea was never 
set up that the accused was by reason of 
intoxication incapable of forming the in¬ 
tention requisite to constitute the of¬ 
fence of murder, nor does the record dis¬ 
close that such a plea was maintainable. 
The Crown preferred a charge of murder 
only and the evidence at the trial was 
such that, if it wa3 believed, the only 
reasonable conclusion was that the ac¬ 
oused did an act with such intention as 
to constitute his offence, murder, and 
nothing less, and on the materials I do 
not think it was open to the Judge to 
suggest that it was anything less. 

The second point in the certificate 
should also, I think, be answered in the 
negative. The Court is bound to presume 
the absence of circumstances bringing 
the case within an exception unless and 
until the existence of these circum¬ 
stances is proved. Where, as here, the 
exception requires the conourrenoe of 
several different oiroumstances before it 
can become applicable, there must be 
material from which the existence of 
eaoh such circumstances can be properly 
inferred; such material must, at the 
lowest, be an allegation by the accused. 
If there is material for inferring some 
only of suoh oiroumstances but not 

rShM 1 f°u 0Q9 T d ! r that ifc would Qofc be 
nahn/f 0 ' rbh ® Jadg0 fc0 raise the appli. 
cability of the exception before the Jury 

fnto y oo°f d ° mg - h ° a mighti mifllea <i them 
into contravening S. 105 Evidence Act. 

In the present oase I am of opinion that 
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the circumstances the existence of which 
might bring the case under the excep¬ 
tion in question, could not properly be 
inferred from the evidence or the ac¬ 
cused's statement, and, therefore, the 
effect of that exception did not fall to be 
considered. I do not think that the ver¬ 
dict can be interfered with. 

OPINION OF THE FULL BENCH 

Upon reading an application for re¬ 
vision presented by Messrs: May Oung 
and Ba Dun, Advocates for the above- 
named applicant, against the conviction 
and sentence of death passed on him by 
the Ilon’ble Mr. Justice Robinson under 
S. 302, I. P. C. on 20th day of August 
1915 in Criminal Sessions Trial No. 28 
of 1915 and upon reading the proceed¬ 
ings in the said Sessions Trial No. 28 of 
1915 and the certificate of the Govern¬ 
ment Advocate of Burma and after hear¬ 
ing Mr. May Aung for the applicant and 
Mr. Mg. Kin, Assistant Government Ad¬ 
vocate, for the King-Emperor. It is 
ordered that the conviction and sentence 
of the said applicant bo not interfered 
with. And it is further ordered that a 
copy of this order be sent to the Officer 
in charge of the Jail at Rangoon for the 
information of the said applicant. 

K.N./r.K. Ordered accordingly . 
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FOX, C. J. AND PARLKTT, J. 

Swan Tee and another —Plaintiffs— 
Appellants. 

v. 

Ma Xgice —Defendant—Respondent. 

First Appeal No. 201 of 1914, Decided 
on 17th January 1916. 

(a) Limitation Act (1908), S. 5—Applica¬ 
tion for leave to tue as pauper presented 
beyond time admitted—Further inquiry into 
pauperism directed—Proper court-fees paid 
before conclusion of inquiry — Appeal is 
within time—Civil P. C. (1908). 

Where an application for leave to appeal as 
pauper, presented beyoDdthe proper time, is ad¬ 
mitted under S. 5, Lim. Act, 1008, and further 
inquiry a3 to pauperism is directed but proper 
court Res for an ordinary memorandum of ap¬ 
peal are paid before the inquiry is concluded, 
the appeal must be deemed to have been pre¬ 
sented on (be date of presenting the application 
for leave to appeal: 2 All. 241, (P. C.) Foil. 

[P 124 C 2] 

(b) Co-sharer—Right of—Suit for use and 
occupation—Maintainability of. 

A suit for use and occupation by a co-owner 
against another co-owner will not lie. 

[P 126 C 1] 

(c) Town and Village Lands Act (1898), 
St. 24, 25 and 26—Ss, 24, 25 and 26 virtu- 
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ally make ground rents payable to Govern¬ 
ment tax or assessment. 

Ground rent, under English law, does net 
come within any of the terms, "taxes, rates and 
assessments" but under Ss. 24 25 and 26, Lower 
Burma Town and Village Lands Act, ground 
rent due to Government is in a different position 
from ground or other rent due to an ordinary 
landlord They virtually make ground rents 
pavable to Government, a tax or assessment. 

[P 126 C 2] 

Ealkar —for Appellants. 

Clifton —for Respondent. 

Fox, C. J.—The first matter to be 
dealt with is whether the appeal is 
barred by limitation. The decree ap¬ 
pealed against is da'ed Sth April 1914, 
and the judgment on which it is founded 
was delivered on that day, but the case 
was ordered to be put down to speak to 
the minutes of the decree. On the 9th 
April it was ordered that the method of 
partition of the property should stand 
over for a month so that the parties 
might have an opportunity for comiDg to 
an agreement in regard to it. They did 
agree, and on the 11th May the learned 
Judge, added a sentence to his judgment 
directing a reference to the Collector for 
him to partition the property. The plain¬ 
tiffs presented an application on the 18th 
May to have an alleged clerical error in 
the judgment corrected under S. 152 of 
the Code. This was rejected on the 5th 
June, and a copy was delivered on the 
24th July. The petition for leave to ap¬ 
peal as paupers was presented on the 
25th July. The application was time- 
barred, but after hearing the respondent 
the application was admitted unler S. 5, 
Lim. Act, on the 30th November. At 
the same tim9 further inquiry as to the 
pauperism of the appellants was ordered. 
Before the enquiry was concluded the 
appellants furnishsd the proper court- 
fees for an ordinary memorandum of ap¬ 
peal. On 2nd February 1915 the appeal 
was a3mitted subject to any objection at 
the hearing. In view of the decision in 
Skinner v. Orde (l) the appeal must-be 
deemed to have beea presented on 25th 
July 1914. 

The overtime up to that date must be 
deemed to have been considered when 
dealing with the application for leave to 
appeal as paupers, and the question as 
to this to be concluded by the order ad¬ 
mitting that application. The many- 
times amended plaiDt was based on the 
plaintiffs being heirs of the former owners, 

1. (1878-SO) 2 All 241=6 1 A 12G (P C). 
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and on a lea30 to the defendant of three 
plots of land by the plaintiffs' mother, 
Ma Shwe Tsea, as administrator of the 
estate of Maung Sine, deceased. This 
lease i3 dated 14th October 1904 and is 
for ten years. Two of the plots of land 
were the property of Government, and 
had apparently bsen included within 
the Rangoon Town limits for a long 
time. The other plot was formerly in 
Hanthawaddy District but on extension 
of the Rangoon Town limits was inclu¬ 
ded within the latter district. Over this 
plot Maung Sine had apparently acquired 
a landlord’s right under the Burma Land 
and Revenue Act, Ma Shwe Tsee died on 
27th July 1907. 

She and the plaintiff Kyee Swan had 
borrowed money from the defendant. 
The latter brought a suit in 1909 to re¬ 
cover what was due on two promissory 
notes and deposits of title-deeds of the 
lauds and obtained a mortgage decree in 
respect of Jth share of the properties; 
the other jth share was taken to be the 
share and interost of the plaintiff Swan 
Tee who was a minor at the time. In 
that suit the defendant claimed no in¬ 
terest on the promissory notes up to the 
date of filing of suit which was 15th 
March 1909, but she claimed interest ac¬ 
cruing after that date and was awarded 
Rs. 4,472-13-7 up to the date of decree, 
i. e., 31st January 1911. The reason for 
her not claiming interest before suit was 
that what she had to pay for rent under 
the lease of 1904 was by agreement S 9 t 
off against what Ma Shwe Tsee and Kyee 
Swan had to pay her for interest on the 
promissory notes. It may be noted here 
that if there had been an administrator 
of Maung Sine's estate at the time, the 
defendant would have had to pay to him 
or her the full rent of Rs. 275 per 
mensem under the lease between the 
above dates of 15th March 1909 and 7th 
March 1912; under ;her decree however 
ahe was entitled to interest at the rate 
of b per cent, per annum on the amount 
decreed from 31st January 1911 . If the 
previous arrangement of setting off in- 
tereat against rent had been continued 
the balance of rent payable would have 
far exceeded Rs. 63-8-0; for the 6 per cent, 
interest allowed in the deoree would not 
have come to as much as the 18 per cent 
interest payable on the promissory notes. 

1 he plaint in the present suit sets out 
that owing to the sale of the properties 


under the decree the lease terminated 
by operation of law. Thi9 \i an exam¬ 
ple of the confused ideas which permeate 
the case. The lease was a lease by the 
administratrix of an estate. The sale 
under the decree wa3 a sale of the per¬ 
sonal rights of Ma Shwe Tsee and Kyee 
Swan in the properties. These proper¬ 
ties had never been conveyed by the ad¬ 
ministratrix to the heirs of Maung Sine. 
The rights of the heirs were to obtain 
their share from the administratrix. The 
distinction between the rights of a con¬ 
stituted legal representative of the estate 
and the personal rights of the heirs of 
Maung Sins has been overlooked through¬ 
out. The plaintiff claimed first posses, 
sion of a ith share of the properties. 
His other claims were for (l) balance of 
rent after deducting interest from 1st 
July 1907 to 15th March 1909 at the 
rate of Rs. 63-8-0 per mensem, amounting 
to Rs. 1,270, (2) rent from 16th March 
1909 to 7th March 1912 at the rate of 
Rs. 275 per mensem amounting to 
Rs. 9,826-10-0, (3) damages for use and 
occupation of }th of the land from the 
8th March to 5th December 1912 at the 
rate of Rj. 68-12-0, i. e., Jth of Rs. 275 
par mensem, amounting to Rs. 616 and 
(4) mesne profits from the date of in¬ 
stitution of the suit, viz., 7th January 
1913. In her amended written statement 
the defendant took the objection that the 
suit would not lie but this was not gone 
into. 

It was apparently not pressed. Of 
the specifio sums of Rs. 1,270, Rs. 6,826-10 
and Rs. 616 olaimed, the defendant’s 
Advocate disputed the last sum only 
(see the Judge’s note in the oourse of 
Kyee Swan’s evidence in para. 3 of the 
written statement); thedefendant admit¬ 
ted that as an heir of Maung Sioe and 
Ma Shwe Tsee the plaintiff Swan Tee was 
entitled to a ith share of the properties, 
bhe however olaimed that she was en- 
titled to set off against what was pay¬ 
able by her the various suras set out in 
the written statement. The only issuee 
fixed were: 1. Whether the defendant 
is entitled to set off any and whioh of 
the items specified in Ols. 5 to 9 of the 
written statement? 2. Whether the 
plaintiffs or either of them is entitled 
to claim damages for use and occupation, 
and f so how much? In para. 5 of the 

that 6 a ‘l,« 8t l t8 i nen6 A h0 dafendant alleged 

that she had paid -R a . 1,150 for the 



126 Lower Burma Swan Tee v. Ma Ngwe (Fox, C. J.) 


1916 


fnneral expensesof MaShwe Tseeanatwo 
sums of Rs. 50 to the plaintiffs personally. 
In paras. 6, 7 and 9 of the written state¬ 
ment she said she had paid Rs. 543-5-4 
and Rs. 5,975 for ground rent to Gov¬ 
ernment of part of the properties. In 
para. 8 she stated she bad paid Rs. 900 
as expenses incurred in some land ac¬ 
quisition proceedings in connection with 
the properties. The learned Judge disal¬ 
lowed the plaintiffs’ claim for Rs. 616 
for damages for U6e end occupation of 
the plaintiffs’ ith share of the land from 
8th March 1912 to 5th December 191 2, 
on the ground that one tenent-in-coro- 
mon could not sue another tenant-in¬ 
common for damages for use and occupa¬ 
tion. The plaintiffs appeal against this 
decision. No doubt a suit for use and 
occupation by a co-owner against another 
co-owner will not lie, for such a suit is 
founded upon an agreement between the 
parties, express or implied, for the oc¬ 
cupier to pay reasonable compensation 
for the use and occupation fee: Foa on 
Landlord and Tenant, Ch. 14, and Bulleu 
and Leake, Precedents of Pleadings, 7th 
Edition, p. 171. There was in the pre¬ 
sent case no allegation that the defen¬ 
dant occupied the land with the plain¬ 
tiffs' permission: she occupied it because 
she had a right to do so as a co-owner 
from 8th March 1912. 

What I take it was meant to be 
claimed for the plaintiff Swan Tee was 
a quarter share of the reasonable profits 
of the land. Assuming that ho and the 
defendant were co-owners of the land 
from the time of her purchase of the 
interest of Ma Shwe Taee and Kyee 
Swan, he was entitled to such share in 
the profits and he should not be de¬ 
prived of his rights merely because his 
Pleader put his claim in wrong and inap¬ 
propriate words. I would allow Swan 
Tee’s appeal in so far as it appeals 
against the disallowance of the Rs. 616 
claimed in the plaint. The learned 
Judge did not deal with the claim for 
mesne profits from the date of suit until 
realization. The plaintiff Swan Tee was 
and is clearly entitled to a quarter share 
of the profits of the land, until he re¬ 
ceives a quarter of it on partition, and 
the decree should be amended accord¬ 
ingly. The learned Judge disallowed 
the defendants’ claim to set off the sums 
of Rs. 1,150 and Rs. 100 mentioned in 
para. 5 of the written statement, and 


Rs. 900 mentioned in para. 8. The de¬ 
fendant has not appealed against this 
decision. In regard to the sums of 
Rs. 543-5-4 and Rs. 5,975 paid for 
ground rent to Government, he held 
that the defendant was entitled to set 
off what she had paid on this account up 
to 21st December 1911, the date of 
Ex. 5, a lease to her by Government of 
holding No. 2, one of the plots included 
in the lease of 1904, Ex. 1. He held 
that this ground rent was not a tax, rate 
or assessment which she was bound to 
pay under this last mentioned lease, and 
that clause (g) of S. 108 of the Transfer 
of the Property Act allowed her to 
deduot what she had paid for ground rent 
from the rent she had to pay under 
Ex. 1. 

Under English Law ground rent would! 
not come within any of the terms "taxes, 
rates and assessments”; but it does not 
follow that what is oharged 'by Govern¬ 
ment in this country does not do so. 
Under S. 24 of the Lower Burma Town 
and Village Lands Act, 1898, all sums 
of money payable to Government in res¬ 
pect of land, including sums for rent, 
are recoverable as if they were arrears 
of land revenue under the Burma Land 
and Revenue Act, 1876. Under S. 25, 
every sum due to Government in respect 
of any land is given priority over every 
other charge on the land and under S. 26, 
every 6um due to Government in respoot 
of land is payable by all persons in pos¬ 
session (wbioh means occupation) of the 
land, at the time the sum is demanded, 
and by all persons in possession during 
the period for which the sum is payable. 
These provisions put ground rent due to 
Government in a very different position 
from ground or other rent due to an 
ordinary landlord. They virtually make 
ground rent payable to Government a 
tax or assessment. Moreover it seems 
clear that the parties to the lease re¬ 
garded tho Government charge as falling 
within what the lessee had to pay. From 
the receipts in the bundle, Ex. B, it 
appears that Ma Shwe Tsee paid only 
Rs. 8-12 por annum as rents of lots 2 
and 3 from 1897 to 1905. No receipts 
from 1905 to 1908 have been produced, 
but from the first receipt in the bundle, 
Ex. 11, it appears that the defendant 
was assessed for a payment of Bupees 
543-5-4 from 18th September to 31st 
December 1908. 
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Kyee Swan says that there had been 
a previous increase of the ground rent to 
Es. 75-11 per annum which the defen¬ 
dant paid. She herself said that she had 
paid rent to Government because Govern¬ 
ment gave her notice to do so, and she 
also said that she paid ground rent to 
Government through Ma Shwe Tsee 
every year, since the commencement of 
the lease of 1904. 

It is not clear how it came about that 
the Government demand for rent was 
made in 1908 from the defendant. In 
para. 8 of her amended written state¬ 
ment the defendant states that in 1908 
the Collector took proceedings to acquire 
the land at a low figure and she contes¬ 
ted tbe proceedings for the benefit of the 
estate of Ma Shwe Tsee. The proceed¬ 
ings are not before us. Exhibit D is a 
notice from the Collector to the succes¬ 
sors of Ma Shwe Tsee to show cause why 
they should not be evicted. There is a 
letter, Exhibit A, from tbe defendant's 
Advocate to Kyee Swan’s Advocate, ask¬ 
ing for some notice from the Collector to 
facilitate payment into Court, but what 
the money was for, does not appear. The 
next dooument in order of date before us 
is the Collector’s receipt for Rs. 513-5-4, 
the date of payment entered on it being 
the 28th January 1909. Exhibit E 
shows that on the 20th Maroh 1909 the 
defendant accepted an offer of the Col¬ 
lector to give her a lease at a rental of 
Bs. 175 per mensem whioh would 
amount to Rs. 525 per quarter. This 
was paid by her from the 1st April 1909. 

Something further must have hap¬ 
pened. for Exhibit 111 dated the 19th 
November 1909, shows that a penal rent 
was at one time assessed on the land, 
but was afterwards cancelled and the 
defendant was called on to pay the usual 
rent of Rs. 525 for the previous quarter, 
ahehas been paying at that rate up to 
the 21st December 1911 when she ob¬ 
tained Exhibit 6, a quarterly lease at a 

wif ?! R9 ‘ 120 a quarter for lot No. 2. 
wuat has happened as regards lot No. 3 

does not appear. I gather from the doou- 

ment that to avoid possible eviction of 

tbe plaintiffs from these lots and her 

own possession of the lands being thus 

brought to a close, the defendant must 

wh!? if? S"*" forward as tbe person 

Hid ^ Ik®«. b6ab righfc to occupy the 

thus she obtained reoog- 
ition by the Government who treated 


her as its tenant from certainly the 18th 
September 1908. She however has never 
claimed either in the suit of 1909 or in 
this suit that the heirs were ousted from 
all rights to these two lots. 

She put herself forward and accepted 
personally a heavier burden in tbe way 
of a higher ground rent, and it appears 
to me that it is not open to her to now 
claim a set-off from tbe plaintiff for this 
ground rent. Her claim is a stale one 
and is evidently an after-thought, for if 
she had understood that the ground rent 
was not payable by her she would have 
set it off against the rent she had to pay 
under the lease of 1904, when calculat¬ 
ing what was due to her, before bringing 
her suit in 1909. In my opinion her 
claim to set off the two sums of 
Rs. 543-5-4 and Rs. 5,975 should have 
been disallowed. I would allow the 
appeal, set aside the decree of the origi¬ 
nal Court, a D d give the plaintiff Swan 
Tee a decree against the defendants for 
possession of l/4th of the lots of land 
mentioned in tbe plaint, the land to be 
partitioned by the Collector, and for pay¬ 
ment by the defendant of Rs. 11,712-10-0 

and costs on the amount and directing 
an enquiry under clause (o) of R. 12 of 
O. 20 as to rents and mesne profits of the 
lands, from the institution of tbe suit 
until delivery of possession of l/4th of 
the lands to the plaintiff Swan Tee or 
the expiration of three years from the 
date of this judgment whichever event 
firBt ooours. I would also order the de¬ 
fendant to pay Swan Tee his cost of this 
appeal and would order Swan Tee to pav 
the Court-fees which would have been 
payable if he had wholly suooeeded in 
the suit originally and if he had not been 
allowed to sue as a pauper, 

Parlett, J.—I concur. 
k.n./r.k. Appeal allowed. 
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Maung Kin, J. 

La Aung —Appellant. 

v. 

Maung So—Respondent. 

Speoial Second Appeal No. 19 of 1915 
Decided on 9th December 1915. 

Mortgage Redemption— Suit for— Barden 
ofptoof-Duiy of Court-Court should 

SSm'- P dUcharged burden of 

proof lying on him—Plaintiff cannot depend 
upon wealme.a of adver.ary’a caio, P “ d 
U-, a ‘® l . t!o ' redemption, the plaintiff W K an 
ha 1 b put to Btrict proof and 1 b out of poeeeealon 
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must stand or fall by the strength of hisi evi 
deuce and cannot depend upon the weakness cf 
his adversary’s case. In such cases it it absolute¬ 
ly wrong to deal with the case of the defendant 
first and prove it to be worthless and then turn 
to that oi the plaintiff. The Court should see 
whether the plaintiff has discharged the burden 
lying upon him; his ca?e cannot be held to be 
true because the defendant has failed to prove 
his defence: B S J 4S2; B S J 494 Ref. 

IP 128 C 1] 

J.E. Lambert —for Appellant. 

judgment.—The respondent Maung 
So sued the appellant La Aung for re¬ 
demption of two pieces of land. Maung 
So's case was that his mother, Me Than 
Da Bon, mortgaged the lands to her bro¬ 
ther, Maung Hnaung, some 25 years ago 
for the sum of Rs. 200 on condition that 
Maung Hnaung should take possession of 
the lands and enjoy the profits thereof 
in lieu of interest on the loan. Both Mi 
Than Da Bon and Maung Hnaung are 
dead. La Aung is Maung Hnaung’s son. 
In tbi3 defence he says that he does not 
know whether there was a mortgage or 
not and puts the plaintiff to strict prcof 
thereof. Now the onus of proof is very 
heavily on the plaintiff, so much so that 
he must stand or fall upon the evidence 
he produces and cannot depend upon the 
weakness of his adversary’ scases See Ma 
Ya v. Maung Eyaing (l) and Po Shive 
Aung v. Po To Dya (2). In a case like 
this, it is absolutely a wrong method to 
deal, as the lower appellate Court ap¬ 
pears to have done, with the case of the 
defendant first and prove it to be worth¬ 
less and then turn to that of the plain¬ 
tiff, as if the Court had to say whether 
the oue or the other of the two cases is 
true. All that the Court has to do is to 
9ay whether the plaintiff has discharged 
the onus which is upon him, his case 
cannot be held to be true because the 
defendant has failed to prove his defence 
nor can one relax the strictness with 
which one has to approach the plain¬ 
tiff’s case because of the weakness of the 
defence. Let us now consider the evi. 
dence adduced by the plaintiff. He him. 
self says that he was present at the mort. 

1. B 8 J 492. 

2. B S J 491. 


gage but does not say who else was pre¬ 
sent. At aDV rate, he has not produced 
any witness who was present on the oc¬ 
casion. Obviously, his evidence alone is 
not sufficient. His witness Thauk Ka 
Pyu says that, though he was not pre¬ 
sent when the loan was given, he one 
day heard Mi Than Da Bon say to Mau¬ 
ng, ‘ You can enjoy the lands, but you 
must give me back the lands when I 
want to redeem them.” He also says 
that, when he heard this, the money had 
been paid 2 or 3 days before. What led 
to this statement by Mi Than Da Bon 
and how the witness knew that the mo¬ 
ney had been paid, the record does not 
show. When he gave the evidence he 
was 49. So he must have been 24 or so 
when the transfer of the land took place. 

Even if he was present when there 
was a conversation between Mi Than Da 
Bon and Maung Hnaung about the lands, 
it is difficult to see how he could remem¬ 
ber the terms of it 25 years afterwards 
when we knew that he could not have 
been—he dees not say he was—called in 
to witness a transaction which was going 
to take place. On reading his evidence 
carefully, one gets the idea that he must 
have been, if at all, present quite casual¬ 
ly, so that there would be no reason why 
he should afterwards remember anything 
at all about it. I consider his evidence 
worthless. Some reliance has been pla¬ 
ced upon the admitted fact that Maung 
Hnaung shortly before his death said 
that the plaintiff might be allowed to 
redeem the property. In my judgment 
this does not prove the transfer to be a 
mortgage. Maung Hnaung and Mi Than 
Da Bon were brother and sister and it 
might be that Maung Hnaung wanted his 
nephew, the plaintiff, to have his mo¬ 
ther’s lands, if he could pay the money 
for which the transfer was made. The 
issue involved cannot be held to be pro¬ 
ved by such evidence of admission alone. 
I hold that the plaintiff has failed to 
prove his case. 

The decree of the lower appellate 
Court is reversed. The respondent will 
pay costs throughout. 

K.n./r.k. Decree reversed. 
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A. I. R. 1916 Upper Burma 1 (1) 

Saunders, A. J. C. 

Nga Eyaw Zan Hla and others — Ap¬ 
pellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeals No. 54 to 58 of 1916, 
Decided on 27th June 1916. 

Criminal Trial— Punishment— Confession 
—Effect on punishment —It should not be 
encouraged to reduce punishment but it 
must be considered while awarding. 

An accused person should not be encouraged to 
confess by the knowledge that if he does so he 
will receive lenient punishment. A confession 
may be an indication that the accused is not au 
entirely irreclaimable and hardened criminal 
and where this is so it may and very properly 
should be taken into consideration in awarding 
punishment. , . IP 1 C 2J 

H. M. Lutter —for the Crown. 

Judgment.—The District Magistrate 
has said in his judgment; 

“It appears to mo for the ends of justice that 
it is very desirable that confessions should be 
made and the Magistrate should in such cases 
pass moro lenient eontoncos to encourage them, 1 ’ 

This is a remark which appears to be 
open to very grave exception. It appears 
to mean that the Magistrate thinks that 
accused persons should.be encouraged to 
make confessions in order to secure the 
conviotions of persons other than the 
confessing accused, and that this * should 
be encouraged by the passing of lenient 
sentences. If this view is really held by 
the District Magistrate and becomes 
generally known, there can I think be 
little doubt that it will be held out as 
an inducement for persons accused of 
serious crimes to confess, that if they do 
so they will he leniently punished. That 
an accused person confesses may be taken 
as an indication that he ib not an entirely 
irreclaimable and hardened criminal. It 
may be an indication that the accused 
regretB the oomission of the crime which 
1916 U.B./l & 2 


he confesses to have committed, and an 
indication that he desires to make re¬ 
paration. If that is so no doubt, the con¬ 
fession may and very properly should be 
taken into consideration in awarding 
punishment. The suggestion that accused 
persons should for the ends of justice be 
encouraged to confess by knowledge that 
if they do so they will receive lenient 
punishment, appears to be odo which is 
likely to convey an entirely wrong irn- 
yression and to be extremely mischie¬ 
vous. 

K.N./r.K. Order accordingly. 

A. I. R. 1916 Upper Burma 1 (2) 

Saunders, A. J. C. 

Ma Ale—Appellant. 


v • 

Maung Aung Afin—Respondent. 

Second Appeal No. 387 of 1915, Deci¬ 
ded on 9th June 1916. 

(a) Civil P. C. (5 of 1908) O. 21 R. 7 Exe¬ 
cuting Court cannot question jurisdiction of 
Court which passed the decree. 

9 1 A “, e n T^ D ?i C0 . Utt h > aS no power “Oder Order 

th« inSa- 2* 1 ,?5 0Ce ~ ure Code, to question 
the jurisdiction of the Court which passed the 

®r* 23 Bom - s78; j l b , 

(b) Civil P. C. (5 of 1908) S. 47 - Order 

SSBE— d “'“ " *«*"• >nd 

An order refusing to execute a decree is a 

du°rA 0 r^ ithin i hO maaninR of S - 47 . Civil Proce- 
dure Code, and an appeal lies from such order. 

t 7 t, . k [P 2 C 1] 

Vakil for Appellant. 

b. Alukerjee for Respondent. 

Judgment-Plaintiff 61ed a suit in 
the Township Court, Salingyi, for a di. 
vorce and stated in the plaint that ho 
was prepared to surrender the whole 
joint property. The plaint was stamp®* 
with Rs. 10 stamp and no value w«. n 
apparently placed upon the property m 
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the i layer. Paragraph 3 cf the plaint 
stated that 10 ticals of gold and 11s. 
700 worth of money had been made over 
to the defendant, and the plaintiff was 
willing to surrender the rest of the joint 
property. A decree was eventually 
passed granting the divorce and requir¬ 
ing the plaintiff to surrender all the 
property admitted by him in the list 
filed by the defeodont. The defendant 
then applied for execution. The origi¬ 
nal application in the Township Court 
has not been produced but apparently 
the Township Judge transferred the 
decree to the Sub-Divisional Court for 
execution on the ground that the 
amount of the decree exceeded Rs. 500, 
which was the lin it of the Township 
Court’s jurisdiction. The Sub-Divisional 
Judge held that although a Court to 
which a decree is transferred has do 
right to question the validity cf the 
decree on any othor ground yet is has 
the power to enquire into the jurisdic¬ 
tion of the Court passing the decree, and 
holding that the Township Court had 
had no jurisdiction to p»ss the decree, 
the Judge declined to execute it. Upon 
appeal the District Court held, upon the 
authority of Bhagiuantappa v. Vishwa- 
nath (l), that an order such as that 
passed by the Snb.Divisional Judge, 
Yimmebin, cannot he appealed against. 

It may be noted that the judgment 
relied upon by the lower Appellate 
Court was passed in 190-1 before the 
present Code of Civil Procedure came 
into force. The provisions of S. 225 
of the Code of Civil Procedure cf 1SS2 
have been reproduced in O. 21. 7, of 
the present Code with the omission 
of the words or of the jurisdiction of the 
Court which passed it," and tbs Bombay 
High Court lias now held that the omis¬ 
sion of the words referred to in Order 
21, rule 7, makes it clear that the exe¬ 
cuting Court has do power under the 
present Code to question the jurisdiction 
of the Court which passed the decree 
under execution: Hari Govind Kulkartii 
v. Narsingrao Nouherrao (2). It ap¬ 
pears clear that an order refusing to 
execute a decree is a decree within the 
meaning of S. 47 of the Code of Civil 
Procedure and that an appeal from such 
an order lies. 

It is suggested that as tho decree of 

1. (19C1) 23 Eom 378: 

2. A I I< 1914 Bom 27=29 IC 123=28 Bom 194 


the first Court was for a sum exceed¬ 
ing Rs. 500, it was a decree made with¬ 
out jurisdiction and that aDy Court 
before which such a decree comes is 
bound to treat it as a mere nullity 
Bajlaxmi Dasee v. Katyayani Basee (3), 
But, on the other hand, on the authority 
of Baijnath Singh v. Mi Chuk (4) it is 
urged that a mere undervaluation does 
not cf itself give an Appellate Court 
authority to set aside a decree for want 
of jurisdiction. It is not necessary for 
this Court to gc into that question now, 
since it does not appear that the suit 
was undervalued nor is it certain that 
the decree was for an amount in excess 
of the jurisdiction of the Court. 

The defendant filed a list of properties 
the possession of some cf which tho 
plaintiff admitted, hut it is not clear 
that the total value of tho properties 
admitted by the plaintiff, which were 
the only properties for which a decree 
was given, exceeded in value Rs. 500. 
It is urged further that where parties 
deliberately submit to the jurisdiction 
of a Court of limited pecuniary jurisdic¬ 
tion, they must be held to abandon by 
such submission that port ion of the claim 
in excess of such pecuniary jurisdiction. 
It is not, however, necessary for this 
Court to decide whether this view is 
correct or not, since the amount or value 
of the suit and the decree have not been 
determined. The appeal i3 allowed and 
tho District Court is directed to re¬ 
admit the appeal and dispose of it ac- 
cording to law. The respondent will 
pay the appellant's costs. 

B.v./r.K. Appeal allowed. 

3. (1911) 38 Cal 639=12 1 C 4G4. 

4. (1911) 1 U B R 82=11 IC 742. 
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McColl, J. C. 

Mi Mi —Defendant Applicant. 

v. 

Sohan Singh — Plaintiff — Opposite 
Party# 

Civil Misc. Appln. No. 50 of 1915 De¬ 
cided on 4th November 1915. 

(a) Stamp act (1899), S. 36-Appellate 
Court cannot dismiss on appeal on ground of 
inadmissibility of document admitted by first 
Court—Such objection cannot be raised for 
first time in appeal. 

The provisions of S. 3G, Stamp Act are inten¬ 
ded to prevent injustice and it would bo obvious¬ 
ly unjust for an appellate Court to dismiss ft suit 
on the ground that a document, which the first 
Court has admitted in evidence, was unstamped 
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or insufficiently stamped, seeing that if.tbe objec¬ 
tion had been taken in tbo first Court tbe docu- 
ment could have been properly admitted in evi¬ 
dence on payment of stamo duty and penalty. 

[P 3 C 2] 

(b) Stamp Act (1899), S. 36 —Term admis¬ 
sion in S. 36 explined- It is narrower than 
'acting upon*. 

The word “admission'* in S. 96 includes sucb 
action as follows upon admitting a document in 
evidence and therefore, tbo giving of a decree. It 
is a narrower term than “acting upon”. 

[P 3 C 2] 

(c) Stamp Act (1899), Ss. 35 and 36— 
Decree on unstamped documents— Appellate 
Court can only impound the document and 
not reverse decree on the ground. 

Whero therefore, a Court gave a decree upon 
un unstamped document that had been wrongly 
admitted in evidence: 

Held : that tbe decree could not be reversed 
and all the appellate Court could do was to im¬ 
pound the document and send it to the Collector 
who could levy the duty and tbe penaltv. 

(P 3 C 2] 

Judgment.—This is an application 
for review of judgment on the grounds 
(1) that I erred in bolding that there 
had been no material alteration of the 
promissory note sued on and (2) that the 
promissory note was a bond and was in¬ 
sufficiently stamped and should not have 
been acted upon. On the first point I 
would say that it is clear from the evi- 
denoe of the witness Mg. Maungthat the 
words received 800” were written on 
the note at the time the note was writ¬ 
ten and that there was no material 
alteration. If they had bean entered 
later as an acknowledgment of the dis¬ 
charge of the debt, the pro-note would 
have been returned. Moreover the de¬ 
fence was not payment but a denial of 
execution. As regards the second point 
I would say that though the contention 
that the promissory note is a bond is 
correct as it is attested by a witness, the 
provisions of S. 36, Stamp Act, apply. It 

S °q°fi ho . wever ’ that though under 

'»"« appellate 


dently intended to prevent injustice and 
it would be obviously unjust for an ep-, 
pellate Court to dismiss a suit cn tbej 
ground that a document, which the lstj 
Court had admitted in evidence, was un-| 
stamped or insufficiently stamped seeing 
that if i he objection had been taken in 
the first Court the document could have 
been properly admitted in evidence on 
pa}ment of stamp duty ani penalty. If 
Ss. 35 and 36, Stamp Act, were to be 
read as the -learned Counsel for defen¬ 
dant applicant suggests that they should 
be read, wa should expect to find some 
provision made for the appellate Court 
to order tho duty aDd penalty to be paid 
into Court in order to cure the defects 
that should have been cured in the first 
Court. But that ie not tbe procedure 
laid down at all. All the appellate Court 
can do is to impound the document and 
send it to the Collector, who can then 
levy the duty and penalty. 

I think,therefore, that the reason 
why the word'‘admission” alone is used 
in S. 36, Stamp Act, is that though it is 
included in the words “act upon”, as to 
admit a document in evidence is to act 
upon it, it is a narrower term than 
acting upon” Thus it has been held 
that to give a decree upon an unstamped 
document that is not produced is to act 
upon it; the legislative forbade that but 
did not forbid the giving of a decree up¬ 
on an unstamped document which had 
wrongly been admitted in evidence, be¬ 
cause tho duty and penalty could be 
levied by the Collector. The word “admis¬ 
sion in S. 36 includes, I think such 
action as necessarily follows upon admit¬ 
ting a document in evidence and there¬ 
fore, the giving of a decree. The appli. 
cation is dismissed. 

K.N./r.k. Application dismissed. 


ry a. . _ -' uui nuuuiia lq - 
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Mi Ein Chon and another- Respdts. 

dad on nth P n al N u°* 198 of 1915 Deci. 
ded on 13th Deoember 1915 
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subsequently bought the lands from the deceased 
proprietor: 

If ell, that the admission cf tenancy had the 
elect of shifting tbe burden of proving the sub¬ 
sequent sale on tbe defendants to rebut the pre¬ 
sumption that thev were still tenants. 

CP 4 C 2] 

S. Mulcerjee —for Appellants. 

J. N. Basil — Respondents.- 

Judgment.—The plaintiffs, as ad. 
ministering the estate of one Ma Ein Bu 
deceased, sued to recover possession of 
ceiiain land from the defendants. Their 
case was that the defendants had been 
t9nant3 of Ma Ein Bu up to her death 
and that they wrongfully retained the 
land setting up a title by purchase. The 
defendants claimed to have bought the 
land from the deceased Ma Ein Bu. 
The Court cf first instance found that 
tbe plaintiffs’ witnesses were more 
worthy of credit than the defendants and 
gave plaintiffs a decree. On appeal the 
lower Appellate Court held that the 
defendants had admitted the tenancy 
and that the burden was upon them to 
prove that the tenancy had ceased and 
that they had bought the land. This 
burden wa3 not discharged and the 
appeal was dismissed. The defendants 
come to this Court on second appeal and 
urge that the tenancy was denied, that 
the burden was on the plaintiffs to prove 
it and also to prove a satisfactory title. 

The defendants in their written state¬ 
ment did not admit the tenancy alleged 
in the plaint. Ma Gvan Mo, the 1st 
defendant, was examined beforo issue 
and said “I worked the plaint land as 
tenant for about six years.” This was 
a clear admission of tenancy. The 2nd 
defendant was not oxammed and an 
issue was framed as to this tenancy. 
There should haye been a definite finding 
on this issue. The evidence, I think, 
prove conclusively that within a short 
tim9 before Ma Ein Bu's death the de¬ 
fendants were her tenants. It appears 
to me that the effect of thi3 was under 
R. 109, Evidence Act, to shift the burden 
of proof on the defendants- appellants. 
The learned Advocate for the defendants- 
-gpellants contests this view and on 
the authority of Maung Min Din v. 
Mating On Gaing (l) and Maung Tun 
v. Maung Pa U (2) urges that the 
burden w.13 on the plaintiffs to prove 
their title. Those cases appear to me 
_ (1) (1897—01), II U. B. B. 421. 

(2) (1902-03) II U. B. R. 7. 
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to be no authority for this contention. 
In each case the plaintiff who was out 
of possession pleaded that the defendant 
was in possession temporarily with his 
consent. This was denied and it was 
clearly for the plaintiff to prove the 
permission alleged. 

The case of Nga Kyan I Va v. Nga Na 
Daing (3) appears to support the view 
that the harden was on the plaintiffs. 
There the defendants had been in posses¬ 
sion previusly as tenants but pleaded a 
subsequent gift. My learned predecessor 
held on tbe authority of the rulings cited 
that the bruden was on the plantiffs to 
prove that there had been no gift. No 
doubt in a country in which yearly ten¬ 
ancies are the rule, the amount of 
evidence required to discharge the 
burden would often be very slight where 
any considerable period had elapsed from 
the date of the tendancy which had been 
proved to be .the date at which it was 
desired to contest or establish it, but 
the provisions of S. 109 of the Evidence 
Act cannot be overridden by tbe ruling3 
of any Court. Here the evidence and 
the admission of the defendants clearly 
established that a tenancy had existed 
within about two to four years of this 
suit at the outside, and I am of opinion 
thar the burden was rightly placed on 
the defendants-appellants to robut the 
presumption which arose that they were 
still tenants. 

The defence evidence was clearly in¬ 
sufficient. It was not believed by either 
of the Courts below. It appears proba¬ 
ble that the transaction, whatever it 
was, wa3 reduced to writing and the 
writing was not produced or accounted 
for, while the ovdenco is mast contradic¬ 
tory as to whether possession was given 
at the time or was to he taken after Ma 
Ein Bu’s death or whether the transac¬ 
tion was a sale or a mortgage. 

The appeal must be dismissed with 
costs. 

_ Appeal dismissed. 

(3) Second Civil Appeal No. 303 of 1909. 

■ • ■ ■ ■ 
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Saunders, A. J. C. 

Nga Chit Wet -Plaintiff—Appellant. 

v. 

Kwanan and another —Defendants— 
Respondents. 

First Appeal No. 240. of 1915, Decided 
on 13th December 1915. 


Nga Chit Wet v. Kwanan 
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Court Fee* Act (1870), S. 74 (c) and Sch. 2 
Art. 17—Suit for cancellation of document 
alleged to be fradulently obtained ad valo¬ 
rem Court fee is payable—Held also value for 
jurisdiction and Court fee i* same. 

The plaintiff 6la*ei in his plaint that he signed 
a conveyance in the belief that he was doing 60 
ns a witness, but subsequently be found that he 
was represented in the document as th3 vendor 
and his signature was that of the sole vendor and 
not that of a witness. He prayed for cancella¬ 
tion of tho document on a Court-fee stamp of 
Rs. 10: 

Held: (1) that the plaint must be stamped ad 
valorem according to tbe value of tbe subject- 
matter; (2) that the plaiutiff having valued the 
suit for tho purposes of jurisdiction at the consi¬ 
deration amount stated in the document, the suit 
must bo valued accordingly. [P 5 C 2) 

S. Mukerjee —(or Appellant. 

Pillay and Swinhoe —for Respondents. 

Judgment.—The plaintiffs sued the 
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It was there pointed out that if the 
plaintiffs prayed to have the will deli¬ 
vered up and cancelled in whole or in 
part and to set aside tbe document, the 
prayer would be for consequential relief, 
and upon the authority c( the rulings 
quoted the plaint in that case would re¬ 
quire an ad valoram stamp according to 
the value of the subject-matter. But 
there was no allegation tbattbe will was 
not genuine nor even that it was wholly 
inoperative. It was by implication ad¬ 
mitted that the will was operative dur¬ 
ing the life-time of the widows : Hakim 
v. Ml. Mahlab Kour (1), and the only 
relief that could be granted was a decla¬ 
ration that the will shj.ll cot affect the 
plaintiffs’ reversionary interests. I am 
at a loss to understand how it can be 


defendants in the District Court upon a 
plaint which contained a prayer that the 
deed of sale referred to therein be deli¬ 


vered upaud cancelled, that all necessary 
orders for the purpose be passed and that 
such further or other relief be granted. 
The last prayer is not clear possibly 
such further relief as he may be found 
entitled to” was intended to be the 
meaning of the words. The suit was dis¬ 
missed and plaintiff now appeals. The 
plaint and the petition cf appeal has each 


been stamped with & Court-fee stamp o 
Rs. 10. The defendants raised a prelimi 
nary objection that this stamp was in 
sufficient, and time has been given to thi 
parties to argue thi9 point. The learnei 
Advocate for the plaintiff-appellant con 
tends that he is not desirous that thi 
instrument in question be cancelled i 
he can be afforded relief in any othei 
way. The plaintiff-appellant has beer 
unwillingly party to a fraud, he has now 
discovered this, and his only object is tc 
have his position made clear and to be 
saved from criminal proceedings or othei 
consequences with which he conceives 
himself to be threatened. He has no in- 
fcerest in the property in question. The 
case of ffakim v. Ml. Mahtab Kour (l) is 
relied on. In that case the plaintiffs 
prayed that the Court should issue a dsc- 
iaratory decree that a certain will 
should, after the death of the widows 
have no effect on the reversionary right 
of the plaintiffs. It was hold that the 
plaint which was filed upon a stamp of 

Art 17 M S o L Pr « pe J ly 3ta “P ed under 
Art. 17 (3) t Soh. 2, Court Pa ab Act. 

1. (1898) 109 P R 1898.--- 


argued that the facts of the present case 
bear any resemblance to those of this 
Punjab case. Here the plaintiff appel¬ 
lant states in his plaint that he believed 
that he was signing a conveyance of cer¬ 
tain property as a witness, that he now 
finds that he was represented in the do¬ 
cument as the vendor and his signature 
is that of tho sole vendorand not that of 
a witness. The only relief which can be 
of any use to him is the cancellation of 
the document and for that he prays. 
The case of Mating Eyin v. Po Thin (2) 
relied ou by the defeDdants-respondents 
is clearly in point. Tho authorities are 
there set out. The objection must be 
allowed. The plaintiff-appellant states 
that he is not prepared to value the re¬ 
lief sought. But tho plaint states dis¬ 
tinctly that the plaintiff values the suit 
for t he purposes of jurisdiction at Rupees 
20,000. Thi9 was the consideration stated 
in the document and it must be accepted. 
The appeal must be valued accordingly 
and a Court-fee must be paid accordingly 
within six weeks. 

—j^ N./ r.k, _ Order accord ingly . 

2. (1903-4) 2 LBR 266. 


A. I- R. 1916 Upper Burma 5 

McColl, A. J. C. 

Mi Hla Fin—Defendant—Appellant. 

/ .. 


Mi Hman and others- -Plaintiffs-Rea- 
pondents. 

Second Appeal No. 321 of 1915, Deol. 
ded on 3rd September 1915. 
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mortgage is redeemed in opposition to mort¬ 
gagor—Transfer of Property Act (4 of 1312), 

S. 91. 

V, hen a mortgage is redeemed by the mortgagor 
or by eoras one having a right under S. 91. 

T. P. Act, to redeem, the orieinal contract is 

completed and all the mortgagee’s rights created 
under it cease. The mortgage is also exting¬ 
uished when the mortgagor's rights are invaded 
and some one having no right to redeem re¬ 
deems in opposition to tbe wishes of the n-ort- 
gaor: (1904-6) 2 U B R 9 Foil. [P 6 C 2] 

ib) Mortgage—Transfer— Effect—Assign¬ 
ment of mortgage does not extinguish 
mortgage but transfers mortgagor’* rights 
-Transfer of Proferty Act (4 of 1882), 
S. 101. 

A contract cf mor gsge does not c r ase to 
exist merely by the mortgagee selling his rights 
to another. 'I bo mortgage is only transferred 
and the purchaser can exercise the’ mortgagee’s 
nghts. (P 6 C2 ] 

E. E. Banerjee— for Appellant. 

S. Mukerjee for Respondents. 

Judgment. The plain tiff-respondent 
Ma Hman, and two others sued to re¬ 
deem seme lend which they alleged had 
been mortgaged by Maung Paing, the 
decease^ husband of Ma Hman, to Maung 
Shvre Maung and had been redeemed from 
his heirs alter his and Maung Paing's 
death by the defendant-appellant, Ma 

A in is the daughterofM* 
Nyet ihu, daughter of Maung Pting by 
his firrt wife. She therefore is entitled 
to a share cf the land and thus had a 
right under S. 91. T. P. Act, to redeem 
it. The Township Judge accordingly 
held that the suit for redemption must 
fail and that the plaintiffs’ remedy was 
to sue for partition. On appeal the 
learned Additional Judge of the lower 
appellate Court held that by Hi Mia 
\un’s redmption, the mortgage had been 
transfereed and not extinguished, and 
that the plaintiffs, therefore, had a right 
to redeem. He cited Maung Po Myin v. 
31a Daw (1) as his authority, but it ap- 
parentely did not sfcriko him to consider 
why one heir shound have a better right 
to possession than another. Ho ha3 failed 
to understand the ruling he cited and has 
gone a3tray. In Mauvg Po Myin's case 
(1) the persons who redeemed the land 
were the son and daughter in-law or 
daughter and son-in-law of the mort¬ 
gagors, and they redeemed during the 
life-time of the mortgagors. They were 
not entitled to do this in their own right 
and they did it with the premission of 
the mortgagors and not in opposition to 
them, and therefore^the mort^ags ^.a3 

1. (1897-1901) II U B R 473. 


Mi Hman (Mccoll, A. J. C.) 1916 

transferred and net extinguised. In the 
present case Mi Hla Yin had a right 
to redeem and ho redeemed in exer¬ 
cise of that rignt, and therefore chel 
mortgage was extinguished. When 
a mortgage is redeemed by the raort- 
gagor or by some one having a right 
under S. 91, T. P. Act, to redeem, the 
original contract is completed and all 
the mortgagee’s rights created under 
it cease. The ccnaract of mortgage i3 no, 
longer in existence and the mortgage 1 
is sa;d to be extinguished. The same 
thing happens when the mortgagor’s 
rigts are invaded and some one having 
no right to redeem redeems in opposition 
to the mortgagor: Nga Eyaw Dun v. 
Mi Min Sin (2). 

The mortgage is then extinguished be¬ 
cause the mortgagee recognizes the title 
of the person redeeming and allows re¬ 
demption in view of the terms of the 
original contract. He does not give up 
his rights of his own free will, but be¬ 
cause he thinks that by the terms of his 
contract he is legally bound to do so. 
The contract is, therefore at an end and 
the rights created by it cease. But a 
mortgagee may either sell or mortgage 
his rights under the contract. When he 
mortgages them the transactionis a sub- 
morrge and the mortgagee my redeem 
his rights so long as the mortgagor does 
not exercise his paramount right of re¬ 
demption. W r hen the mortgagee sells hie 
rights those rights do not cease to exist, 
they become the rights of the purchaser, 
the original contract is still in force just 
as in the ca3e of the negotiation of a 
negotiable instrument. The mortgage 
is then said to be transferred. This is 
what happens when a person having no 
right to insist on redemption redeems 
either with the permission of the mort¬ 
gagor or without such permission but 
recognizing the mortgagor’s title. He 
merely purchases the mortgagee’s rights. 

In the present case Mi Hla Yin re¬ 
deemed in her own right and the other 
defendants could not have legally resisted 
redemption by her. Tne original con¬ 
tract therefore was at an end and the 
mortgage was extinguished and the suit 
was not maintainable. 

It has been urged that the suit instead 
of being dismissed should be turned into 
a partition suit. It is not improbable 
that, such a suit would involve f resh 
2. (1901-1906) II U B R 9. 
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parties and the bringing into botch potoh 
of other property, and the rule usually 
followed is not to allow an amendment 
of the plaint of suoh a character at this 
stage, bat over and above tbi3 objection 
there is a further one that is insuper¬ 
able. The land is now under mortgage 
to a strangee who is not a party to the 
suit. Tne land cannot be partitioned 
until that mortgage has been redeemed. 
The plaintiffs 1 remedy is to 6ue Maung 
Than for redemption. The decree of the 
lower appellate Court is set aside and 
the suit is dismissed with costs. 

K.N./R.K. Appeal accepted ; 

Suit dismissed. 
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McColl, J. C. 

Nga Ba Sin —Appellant. 

v. 

Nga Po Han —Respondent. 

Civil Appeal No. 89 of 1915, Decided 
on 7th October 1915. 

Probate and Administration Act (5 of 1881) 
S.28 -Caveat by adopted son — Question of 
adoption when sliould be enquired stated. 

In a case '(or tbe grant of Letters of Adminis¬ 
tration, where the caveator, if he establishes 
his adoption, totally excludes tbe applicant from 
inheriting, the question of adoption must be goae 
into unless the Court thinks unnecessary to 
grant Letters of Administration to any one: 6 
L. B. Ii. 78, Dist. [P 7 C 2) 

S. Mukerjee —for Appellant. 

C. G. S. Pillay —for Respondent. 

Judgment.—The respondent applied 
for Letters of Administration to the 
estate of his annfc, Ma Pa U. The appli¬ 
cation was opposed by the appellant on 
behalf of the minor Po Thit, on the 
ground that Po Thit was Ma Pa U’s 
adopted son and that therefore the res¬ 
pondent was not entitled to any share 
of the estate, and also by one Ma Saw I 
who claimed to be Ma U's adopted 
daughter. The learned Additional Judge 
held on the authority of Ma Tok v. Ma 
Thi (1J that it was unnecessary to go in¬ 
to the question of these adoptions and 
granted Letters to the respondent. The 
above ruling has bsen misunderstood 
more than once. When the applioant is 
entitled to a share of the estate, whe¬ 
ther the oayeator establishes his adop. 
tion or not then it is not usually neoes- 
aary to go into the question of adoption, 
■because the applioant has established his 
Tight under S. 23, Probate and Adminis¬ 
tration Aot, and that i s what was he 
1. 5 L B K 78=8 10 719; 


in Ma Tok v. Ma Thi (l). But where 
the caveator, if he establishes his adop¬ 
tion, totally excludes the applicant from 
inheriting. Tuat ruling does not apply, 
and the question of the adoption must 
be gone into unless the Court thinks it 
unnecessary to grant Liters of Adminis¬ 
tration to any one, I explained this in 
Mi E Mya v. Nga Se (2) and Ma E My a 
v. Nga Hmon (3). In the present case 
the respondent is a nephew of the decea¬ 
sed. Before Letters of Administration 
could be granted to him he had to prove 
under S. 23, Probata and Administration 
Act, that ba was entitled to some share 
of the estate. The appellant by alleg¬ 
ing that Ma Pa U had left an adopted 
son denied that the respondent was an 
heir. It was therefore necessary to go 
into the question of the adoption in 
order to deoide, whether Letters of Ad 
ministration could lawfully be granted 
to tbe re3pondsnt. The order of ‘the 
District Court i3 setaside and the appli¬ 
cation is remanded to that Court in 
order that it may be disposed of accord¬ 
ing to law. The costs of this appeal 
(Advocate’s fee one gold mohur) will be 
paid out of the estate. 

_K.N. R.K, Order set aside. 

2. C A No. 256 of 1010. ‘ 

3. 0 A No. 270 of 1910. 


A. I. R. 1916 Upper Burma 7 (2) 

Saunders, A. J. C. 

Nga Tin Gyi —Applicant, 


y ^ 

Nga Twe Aung —Opposite Party. 

Civil Ravn. Petn. No. 160 of 1915, 
Decided on 24th January 1916. 

-_p ^ nam j Presumption —Burden of proof 
*Sr*« U * Q r S £ ln name relative — Presump- 
.’j of Benami—Burden of proof that be* 

Wh " raal OWner >* ^ hi®. 

cmw?! n a P ? rs ?? Purchasing property takes the 
Rnmnr aUC - e l ?t Rename of a relation the pre- 
bnrd Pll °K 13 purchase is bsnaml and the 

an l ? 3 0Q *hoper3on to whom the convey 
ce has been made of proving that ho is ontitl- 

aD 7 ,nnn C,ftlly interested in the property; 
6 Bom 717 Foil. [P 9 0 1] 

, Law—Children have no right 

by bnth Surviving parents has power to 
alienate whole property unless child has 
made claim. 

In Burma obildron have no vested interest in 
parental property during the lifetime of either 

,^ r A n A aa . d - the , f9ct that a ohlld can claim 
under certain oiroumstanoes does not prevent a 

th« V nll D8 F ar6nt - from d,s P Q8in 8 of the whole of 

IxXlt ? ° r 8 l ve T l r he ° hi } d a «y interest until 
Buoh olaim u made, U B R (1892-96) Vol. 2 691, 

' 1 CP 8 C 1,2] 
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(c) Civil P. c. (5 of 1908 , O. 21. Rr. 58 and 
63— House purchased benami in name of 
SO ? ~S° n living rarely with father — Father 
raising money on house— House attached - 
Held purchase was benami and to defeat 
creditor's claim. 

A here therefore a hou-e in occupation of the 
judgment-debtor being attached in execution of 
the decree, bis minor son applied for removal o! 
the attachment on the ground that the hoine 
belonged to him and it appeared that the son 
lived only occasionally with his father in the 
home which was bought with the father’s 
money and that the father raised money on it: 

Held ; that the purchase in the name of the 
son was a benami transaction entered into by 
the judgment-debtor with a view to committing 
a fraud upon his creditors and that therefore the 
attachment could not be removed. [P 9 C 1] 

Dutt for Applicant. 

Chatterjee —for Opposite Party. 

Jugdmeut. —One Mg. Tin Gyi, hav¬ 
ing obtained a decree egainst Tet Pu, in 
execution of that decree attached a house 
in the occupation of Tet Pu. Thereupon 
Tet Pu’s minor son Maung Twe Aung, by 
bis next friend Ma Lo Ma, applied for 
removal of the attachment on the ground 
that the house belonged to him. The 
District Court allowed the application 
and removed the attachment and the 
decree-holder comes to this Court in re¬ 
vision. The case for the minor was that 
the house in suit had been bought for 
him by his father by a registered deed of 
sale which was put in evidence. For the 
decree-holder it was urged that the 
transaction was benami and fraudulent. 
The District Court found that the sale 
was not benami. One of the grounds for 
this linding appears to have been that 
money with which the house was pur¬ 
chased was not all the father’s but at 
any rate partly the son's. There is ro 
explanation of this in the learned Judge's 
judgment. Apparently the minor’s case 
was that the house was bought with the 
proceeds of jewels belonging to his 
mother who was dead and it is urged by 
his learned Advocate that on the father’s 
remarriage which bad taken place before 
the house was purchased the son had a 
share in the jewels which he could claim. 
But it was held in Ma Min Tha v. Ma 
A’aw(l) that children have no vested 
interest in parental property during the 
lifetime cf either parent and this view 
has beon consistently followed by this 
Court. The fact that a child can claim 
under certain circumstances dees not 
pre vent a surviving parent from dispos- 
1. (1892*96) Vol 2 U B B 681. 
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ing of the whole or the property cr give 
the child any interest until such claim 
is made. 

The second reason given by the Dis¬ 
trict Judge was that it was not the 
father who bought the house but an 
uucle. The Court might perhaps have 
made this point a little more clear but 
it appears from the evidence that the 
house belonged to the uncle and if the 
uncle claims to have bought and sold his 
own house in the name of the minor, the 
transaction certainly appears to be open 
to suspicion considering that the house 
was in the occupation of the judgment- 
debtor who subsequently mortgaged it 
to obtain a loan by depositing the title- 
deeds including the deed of sale now 
reliei upon. I fail to understand how the 
Court can have held that the purchaser 
was the uncle. The uncle said that the 
jewellery was put aside for the son and 
left with him and that he sold it and 
with the proceeds purchased the house 
but he failed entirely to explain how the 
title-deed came into the possession of 
the judgment-debtor. The document it¬ 
self upon examination appesrs to be 
rather a remarkable document. The 
child Mg. Twe Aung on whose behalf 
the present claim is made ba3 been pro¬ 
duced in Court and is a child of eight or 
ten years of age. He must have beon a 
mere infant at the time when the docu¬ 
ment was executed, December 1912, and 
yet he is shon as having presented the 
document for registration and the en¬ 
dorsement to this effect purports to be 
signed by the person who so presented 
it. The child by name, is Mg. T-ve Aung 
the purchaser’s name in the document 
and the name of the person who present¬ 
ed the document for registration is Mg. 
Tun Aung. No attempt has been made to 
reconcile these discrepancies. The signa¬ 
ture "Mg. Tun Aung” isobviously not that 
of a child. The case of Meeyappa Chatty 
v. Maung Ba Bu (2) was brought to the 
notice of the District Judge, and I am 
quite at a loss to understand how in 
view of that ruling he was able to come 
to the decision he did come to. It was 
there pointed out that as far back as 
1854 it was decided by the Privy Coun¬ 
cil that the presumption madeiu English 
law that when a persen purchasing pro¬ 
perty takes the conveyance in the name 
of a relation the purchase is for the be- 
2.(1910) 8 1 0 460. 
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nefit aod advancement of the relation 
% doss not apply in India and that the 
presumption in India is that the pur¬ 
chase is benami and that the burden 
lies on theperson to whom the convey-, 
anae has been made of proving that he is 
entitled to and beneficially interested in 
the property. 

In Mayne’s Hindu law and Usage, 
Edn. 6, p. 571, the origin and objects of 
benami transactions are explained. It is 
argued for the respondent that the rules 
which apply in the case of Indians do 
not apply to Burma and that the same 
presumptions cannot be made in Burma. 
But I cannot accept this argument. 
There can be no doubt that in matters 
of this kind, Burmese methods are Ori¬ 
ental and are much more akin to Indian 


than European or English methods. It 
was held in Naginbahi v. Abdulla (3) 
that when a purchase is made by a 
Hindu or Mahomedan in the name of 
his son the presumption is in favour of 
its beiDg a benami purchase and it lies 
on the party in whose name it was pur¬ 
chased to prove that he is solely entitled 
to the legal and beneficial interest in 
the estate. When the rights of creditors 
are in issue in such a transaction very 
strict proof of the nature of the transa¬ 


ction should be required from the objec- 
tor to such rigbt9 and the burden o! 
proof lies with more than the oridinarj 
weight on theperson alleging that the 
purchase was intended for the benefit ol 
the son. Here we find the 9on living 
only occasionally with his father in occu¬ 
pation of the purchased property, the 
father raising money upon it and only 
when the creditor seeks to realise debts 
by attaching the house the suggestion is 
made that the son is the real owner. The 
house was bought with the father's 
money. The document itself which pur¬ 
ports to be a conveyance to minor, if not 
to a mere lufant makes no mention of 
the incapacity of the vendee and it pur- 
ports to be signed by him though the 
signature is obviously not that of a 
child. It appears to me to be a clear 

tranaa °tion entered 
into with a view to committing a fraud 

apon hie creditors by the judgm^nt-deb. 

tor mease at some future date he should 

u-JL‘ f ° f' ^°b a transaction cannot 

udea K T , h0 order of tha Strict 
besgUaide and tha attach. 
% (1881-82) 6 Bom 717. --— 


menfc will be restored. The respondents 
will pay the costs of this application— 
two gold mohurs. 

k.n./r.k. Revision allotved. 

A. I. R. 1916 Upper Burma 9 

McColl, J. C. 

Nga San Raw and others —Defendants 
—Appellants. 

v. 

Nga Lu E and another — Plaintiffs — 
Respondents. 

Civil Appeal No. 381 of 1915, Decided 
on 4th November 1915. 

(a) Civil P. C. (1908), O. 41, Rr. 11 and 31 
—Scope— R. 31 not entirely applicable to 
dismissal under R. 11 — Discretion under 
R. 11 is not arbitrary. 

The provisions of 0. 41, R. 31, Civil P. C., are 
not applicable in their entirety to the dismissal 
for an appeal under 0. 41, R. 11. Every case 
must stand on Its own merits. The discretion 
however given by R. 11 is not an arbitrary discre¬ 
tion but a judicial discretion. [P 10 C 1] 

(b) Civil P. C. (1908), O. 41, R. 32-Judg- 
ment involving decision! of facts— Reasons 
have to be given. 

In a case where questions of fact are involved, 
the appellate Court ought to give its reasons for 
dismissing an appeal and its judgment should at 
least show that the Court understood the case 
and did consider the grounds of appeal. 

I[P 11 Cl) 

J. C. Chatterjee —for Appellants. 

D . Duff—for Respondents. 

Judgment. — The plaintiffs-respon- 
dents sued for Rs. 148 compensation for 
damage caused to their plantain tree3 by a 
dam raised by the defendants-applicants. 
The Towship Judge granted plaintiffs- 
respondents a decree for Rs. Ill and 
costs. 

The defendants-applicants appealed 
and the learned District Judge after 
hearing defendants applicants’ Advocate 
dismissed the appeal without giving 
notice to the plaintiffs-respondents or 
sending for the record. The defendants- 
applicants have now applied for revi¬ 
sion. The application will be taken as a 
memorandum of appeal under S. 100, 
Civil P. C., because an appeal lay as the 
suit was not cognizable by a Court of 
Small Causes, as it fell under S. 35 (i), 
Provincial Small Cause Courts Act. The* 
District Judge’s judgment consisted of 
the four words, I decline to interfere.” 
The question whether a Judge, who dis¬ 
misses an appeal under the Civil Proce¬ 
dure Code summarily, is bound to write 
a judgment or not has been considered 
several times by theHighCourts of India 
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and the decisions on the point are not 
unanimous. It was held in Rami Deka 
v. Brojo A ath Saikia (l) that an appel¬ 
late Court which dismissed an appeal 
under S. 551, Civil P. C., of 1882, which 
corresponded with 0. 41, R. 11, of fcbe 
present Cede, was bound to write a judg¬ 
ment that conformol to S. 574 (0. 41, 

R. 31). In Samin Hasan v. Piran (2) 
the Allahabad High Ccnrt held that the 
provisions of S. 574 of the Code of 1882 
were not applicable in their entirety to 
the case of an appeal dismissed under 

S. 551 of that Code. In Pachi Dasi v. 
Bala Das (3) the learned Judges who 
heard the appeal differed as to whether 
S. 574 of the Cede of 1882 applied to an 
appeal dismissed under S. 551 or not. In 
Tanaji Dagle v. Shankar Sakharam (4), 
which is apparently the latest published 
decision on the point, it was held that in 
dismissing an appeal under 0. 41, R. 11, 
it was not obligatory on the appellate 
Court to write a judgment. I think the 
best opinion is that expressed by the 
^Allahabad High Court, viz., that the 
provisions of S. 574, Civil P. C., of 1832 
(0. 41, R. 31, of the present Code) are 
not applicable in their entirety to the 
dismissal of an appeal under S. 551 
|(0. 41, R. 11, of the present Code) and 
that every case must stand on its 
own merits. I think it is clear that 
0. 41, R. 11, provides for a special case 
in which an appeal may be dismissed 
analogous to a dismissal for default and 
that R. 11 stands by itself and is not 
governed by any other rule; but, ou the 
other hand, I am strongly of opinion 
that the discretion given by R. 11 is not 
an arbitary discretion but a judicial 
discretion. If the words "I decline to 
interfere” were held to be a sufficient 
judgment in all cases, and it could not 
be urged a9 a ground of second appeal 
that they wero not, the would bo a daugere 
that lower appellate Courts might shrik 
their duties and that the Iligh Court 
would be practically turned into a Court 
of First Appeal from Township and Sub- 
Divisional Courts, with the result that 
the woik of that Court would be greatly 
increased and litigants would be de¬ 
prived of the right given to them by the 
Civil Procedure Code and would havo to 

1. (1898) 25 Cal 97. 

2. (1908) 30 All 319. 

3. (1009) 2 1 C 405. 

4. (1911) 36 Bom 116=12 I C 561. 


pay court-fee3 twice over. The wholo 
scheme of appeals would be altered and 
it would be better toeliminato the Court 
of First Appeal altogether. I can ima¬ 
gine a ca=e in which the judgment of the 
Court of first instance was all that a 
judgment should be and in which the 
grounds of appeal were obviously un¬ 
tenable. In such a case it would be un¬ 
necessary for the appellate Court to write 
a judgment. Many jail appeals in cri¬ 
minal case3 are of this Dature, But the 
present ca3e was quite different. Suits 
for compensation for damage caused by 
obstructions of water-courses are by no 
means always simple cases. I think the 
District Judge was bound to give reasons 
for dismissing the appeal, because the 
reasons were not obvious. 

He should have at least shown that he 
understood the case and that he had con¬ 
sidered the grounds of appeal. One of 
the grounds of appeal wa9 that the da¬ 
mage was caused not by the defendanta- 
applicants' dam but by vi3 major. If 
the District Judge had sent for the re¬ 
cord, he would have 9een that this de¬ 
fence was raised in the written state- 
ment, w’here it was alleged that the 
plaintiffs' land was always inundated 
when there wa3 heavy rain, dam or no 
dam, and that no issue had bem framed 
on the point. The aefendants-applicants 
might havo had no right to obstruct the 
watercourse, but their interference with 
a public right would rot give the plain- 
tiff3-rcspondents a right of suit. They 
Lad to prove special damage or trespass. 
The suit was not property tried and the 
words "I decline to interfere do not 
meet the case at all. When the points 
urged on appeal aro points of law only 
and they have all been considered by the 
first Court, then if an appellate^ Court 
dismissed an appeal in the words used 
by the District Judge, the inference 
would be that he took the same view of 
the law as the Judge o( the Court of first 
instance and ad apted his reasons. But 
when a question of fact is involved the 
matter is different. In an appeal 
under S. 100, Civil P. C., concurrent 
findings of facts by the Courts below if 
based on proper evidence are binding on 
the second appellate Court, but of what 
value can a finding cf fact by a Judge of 
a lower appellate Court be when ho has 
not read the evidence? I have disposed 
of a very large number of criminal ap- 
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peals and I have dismissed a great many 
of them summarily,but I have dismissed 
very few indeed without reading the 
record. In civil appeals in which 
findings of fact are challenged, the 
danger of accepting the findings of 
the Court of first instance is much grea¬ 
ter than in criminal cases. It is rare for 
even an inexperienced Magistrate to con¬ 
vict without any evidence, but cases 
constantly come before this Court in 
which a Township Judge has deprived a 
defendant of land of which he may have 
been in possession for 50 years, without 
a particle of evinence of the plaintiff's 
title. I believe it is the practice of this 
Court to admit an appeal if one of the 
grounds is that the decision i9 against 
the weight of evidence. 

I am of opinion that the District 
Judge committed an error of procedure 
in omitting to give reasons for his deci¬ 
sion and that error may possibly have 
affected the decision on the merits. The 
decree of the lower appellate Court is re¬ 
versed and the case i9 remanded to that 
Court in order that the appeal my be 
disposed of according to law. The co9t 
of this appeal (the application is turned 
into a memorandum of appeal) will follow 
the final result. The defendants-appel- 
lants will be given a certificate under 
S. 13, Court-fees Aot. 

K.N./r.k. Case remanded. 
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Saunders, A. J. C. 

Nga Po Emi —Applicant. 

v. 

■Emperor—Opponent. 

. Criminal Rev Pet No. 261 of 1915, De¬ 
cided on 6th July 1915. 

Criminal P. C. (5 of 1898), S. 110-Impri- 
son men t for failing to furnish security— 
Order under S. 110 soon after without giving 
opportunity to retrieve character is improper. 

An order under 8. 110. C. P. 0. cannot be 
made against an accused porson who has been 
lmpnsonod for faiiure t° furnish security under 
that section, until he has had time after bis 
roloase either to retrieve his character or to show 

Tau’“ do1 " 8 S r 1 p C ? 1 ' J 8 , 8 ; 

D. Duff—for Applicant. 

Judgment.—There was no evidence 
on the record to justify the order requir¬ 
ing the applicant to furnish security 
The material part of the Sub-Divisional 
Magistrate s order is as follows: 

h boat 0 8tt 01 nlna months since the 
•coused has come out of Jail, and his conduot 
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durin;’ his release has not been boyond suspi¬ 
cion. It is generally believed that the accused 
was implicated in the robbery and murder of Ma 
Pyu which took place qutie recently.” 

It would appear that proceedings were 
really taken against the applicant be¬ 
cause he was suspected of complicity in 
this murder, though there waB no 
evidence to justify his being charged 
with it. The witnesses repeat one after 
another, 

"Since the release cf the accused from Jail, I 
have not heard anything ageinst him except the 
case of Ma Pyu.” 

It has frequently been laid down that 
an order under S. 110, Cr.P. G.cannot be 
made against an accused person who has 
been imprisoned for failure to furnish 
security under that section until he has 
had time after his release either to re¬ 
trieve his character or to show thae he 
has no intention of doing so—see, for 
instance, Junab Ali v. Emperor (1) and 
Emperor v. Ranjit (2). It is obvious 
that if this wore not the case, a person 
who had onoe been imprisoned for failure 
to furnish security might be kept in Jail 
for the rest of his natural life upon 
evidence that he bore a bad character 
before the first order against h>m was 
made. In other respects, moreover, the 
Magistrate has failed to observe the in¬ 
structions contained in the ruling3 of 
this Court. The evidence of a number 
of different Thugyis, none of them be¬ 
longing to the applicant's village, was 
not sufficient alone to justify an order, 
nor should the irrelevant evidence as to 
the association of the applicant with bad 
characters have been admitted. The 
statement in i the District Magistrate’s 
order that "at this time it is highly 
desirable that he should be placed on 
seonrity” is not understood. The law 
must be observed so long as it is the law. 
The order for security should not have 
been restrioted to sureties who are in¬ 
habitants of one village. The order is 
set aside, and the bail bond is cancelled. 

K.n./r.k. Petition accepted. 

1. (1904 ) 81 Cal 788=1 Or L J 801. 

2. (1006) 28 All 306=3 Or L J 96. 

A. I. R. 1916 Upper Burma 11 (2) 

McOoll, J. C. 

Mi Man and another -Appellants. 

v. 

Ma«n? Gi and others — Respondents. 
Civil Appeal No. 466 of 1915, Deoided 
on 16th August 1916, 1 i>R 
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Buddhist Lqw —Adoption — Adoption short¬ 
ly before adoptor s death is valid. 

Under tbo Buddhist law an adoption made 
shortly before the death of the adopter is valid. 

[P 12 C 2] 

Baung Su —for Appellants. 

.1. C. Jlulcerjec —ior Respondents. 

Judgment. — Ou tho death of Mating 
Hmyin, the appellant, Ma Man, applied 
for fj9tters of Administration, Her 
great-grandfather was Maung Ilmyin's 
grandfather s brother. -As Lor mother, 
Ma Shan, \va3 living she had no locos 
standi. Ma Shan wastaddeu as a joint 
applicant, hut Ma Man’s name was not 
struck off as it should have been. 

Tho application was contested by the 
respondents on behalf of their sons, 
Maung Gyi and Maung Nge; who they 
said were adopted by Maung Hmyin 
shortly before his death. 

The District Judge found tho adoption 
proved and dismissed the application. 

Tue adoption was effected by a docu¬ 
ment a month before Maung Hmyin ’9 
death. Tho appellants have repealed on 
the grounds that apart from the docu¬ 
ment there was no evidence of the tak¬ 
ing of the children with a view to their 
inheriting that strict proof should be 
required and that the document relied on 
was invalid. 

I think that proof of the execution of 
tho document wherein it was recited that 
the children had been brought up by 
Maung Hmyin s first wife, Ma Saiug and 
that he wished to adopt them in order 
that they might he his heirs, was all 
that was required to prove the adoption. 

On the second point I would say that 
the document wa9 executed in the pre¬ 
sence of the ward elder and two other 
witnesses against whose credit nothing 
has been suggested. 

On the last point it has been urged, 
first, that Maung Hmyin was under the 
influence of Maung law. Maung law the 
natural father of the children, and, se¬ 
condly, that the deel of adoption was not 
the analogy of death bed gifts invalid 
as tending to defeat Maung Hmyin’s per¬ 
sonal law. 

Maung Hmyin and Maung law were no 
doubt very friendly, the latter lived in 
the former’s compound and cooked his 
m3alo for him, hut there is not the slight¬ 
est reason for supposing tbit Mauug law 
was in a position to dominate Maung 
Hinyin’s will. 


The personal law which it is said th 0 / 
adoption tended to defeat is the euppos-’ 
e l rule that a Burman Buddhist may not 
dispose of any part of his estate by will. 
It has been held for the last 35 years 
that Burman Buddhists have not this 
right, but though the Dhammathats lay 
down that death bed gifts are invalid I 
do not know of any express rule forbid¬ 
ding Burman Buddhists to dispose of 
their estate by will, and as there are 
some texts which directly declare that 
such disposal must he given effect to, it 
may be that the question will some day 
have to be reopened. 

But it is unnecessary to re-open itnow 
because assuming that Buman Buddhists 
have no testamentary powers, that 
would not make tho present adoption in¬ 
valid, the adoption of a child, though it 
no doubt affects prejudicially the expec¬ 
tations of tho prospective heirs cannot 
on that account bo considered invalid 
any more than the marrying of a second 
wife could be. Moreover the adoption of 
a child with a view to his inheriting is 
recognized, and there appear to be no 
restrictions whatever as to persons or 
occasions. I know of no texts forbidding 
a so-called “ death-bed ” adoption, and 
therefore such an adoption must be held 
to be valid. Moreover there cannot be 
the same objection to such an adoption 
as there is to a "death-bed” gift from the 
stand point of Buddhist law (assuming 
that it is averse to testamentary adop¬ 
tion), because a death-bod gift would en¬ 
able a parsoD to disinherit his own child¬ 
ren in favour of a stranger, wherea9 a 
death-bed adoption, if there were natural 
children, would merely have the effeot 
of diminishing their portion. 

Finally I would sav that the evid¬ 
ence does not show that Maung Hmyin 
was expecting death at tho time ho 
executed the deed of adoption. He was 
unwell but not apparently seriously ill 
to his knowledge, he got bettor and then 
suddenly got fever, of which he died. It 
is not dear that the indisposition from 
which he was suffering at the time of 
the adoption had anything todo with his 
death. 

The appeal is dismissed with costs. 
K.N./R.K. Appeal dismissed. 
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Saunders, J. C. 

Nga San Chein —Applicant. 

v. 

So Okaram and another — Opposite 
Party. 

Civil Miso. Appln. No. 44 of 1915, De¬ 
cided on 30bh August 1915. 

(a) Criminal P. C. (5 of 1898), S*. 439 and 
476 — Proceedings under S. 476 by civil 
Court—No revision under S. 439 lies — It 
refers to records of inferior criminal Court. 

A High Court caonot interfere under S. 489, 
Criminal P. C., with the proceedings of a civil 
Court taken under S. 476 of the Code, as S. 439 
must bo read with S. 435 and the power of revi¬ 
sion is expressly confined lo the records of inte¬ 
rior criminal Courts: 40 Cnf 477, Foil. 

[P 14 C 1] 

(b) Criminal P. C. (5 of 1898), S. 476- 
orders under S. 476 by District Judge—High 
Court can interfere under Civil P. C. (5 of 
1908), S. 115. 

An order passed by a District Judge under 
S. 476, Criminal P. C., can only be interferred 
with by a High Court in the exercise of its civil 
jurisdiction under the provisions of S. 115, 
Civil P C. [P 14 Cl 32] 

(c) Criminal P. C. (5 of 1898), S. 195- 
Sanction—Application for—Necessity stated. 

The Code of Criminal Procedure does not con¬ 
template a Court of public servant giving sanc¬ 
tion for prosecution where no application for 
sanction has been made. B[P 14 C 1] 

(d) Criminal P. C. (5 of 1898), S. 195 (5)— 
Scope—Order of sanction does not dispense 
with due care and caution before starting 
prosecution. 

The authority given by S. 195 (5), Criminal P. C., 
to a Court taking cognizance of a case to frame a 
charge of any offence referred to in that section, 
when sanction is givon in respect of it, does not 
relievo the Court of the nocessitv to exercise due 
care and consideration beforo it orders a crimi¬ 
nal prosecution. rp i 4 n 91 

(e) Criminal P. C. (5 of X898), S. 195- 
Nolice though not compul.ory is de.irable 

Sanction to prosecute may be grantod without 
the issue of a notice and is not vitiated by tho 
absence of such notice; but notice should ordi¬ 
narily be issued and in a caso of non-attendance 
whero a porson may bo prevented from attending 
by illness or any other sufficient cause, it is 
desuablo that notice should issue. [P 14 C 21 
Dutt for Applicant. 

A. C. Mukerjee—tor Respondents. 
Judgment. The applicant was sued 
by the respondent in the District Court 
and a deoree for R a . 2,047-4-0 was ob¬ 
tained against him. The deoree took the 
torm of a preliminary mortgage-deoree 
and directed the judgment-debtor to pay 
ctia sum mentioned on or before 24th 
November 1914, failing which the mort¬ 
gaged property was to be sold. The 
mortgaged property apparently consisted 
o bullocks, buffaloes and ponies. The 
money was not paid and a notice was 


served upon the judgment debtor requir¬ 
ing him to appear before the Court and 
produce the mortgaged property. The 
notice wa3 served, but the judgment- 
debtor did not appear and did not pro¬ 
duce the property. On 20th April 1915, 
the Judge passed the following order: 

"Notice returned duly served on judgment* 
debtor who has not complied with the orders of 
this Court, i.e., not produced the mortgaged pro¬ 
perty. Mr. MuVerjee asked the Court to take 
necessary action under S. 225 (b), I. P. C., let 
this be done.” 

A copy of this order was sent to the 
Eastern Sub-divisional Magistrate who 
recorded the following order: 

"Caso received from District Judge's Court. 
A6 the case is under S. 225 (b), I. P. C., S. 476, 
Caimiual P. C., does not apply. Complainant 
will have to be examined. Summon complain¬ 
ant. I think a clerk of the District Judge's Court 
who knows the facts of the case can be a com- 
plainaut.” 

The District Judge’s Bench Clerk was 
then examined as complainant, and the 
Magistrate passed the following order: 

“The case falls under S. 174, I. P. C., and 
sanction is required. Proceedings submilted to 
the District Judge for orders.** 

Upon this the District Judge passed 
the following order: 

“UndorS. 195, Criminal P. C„ I sanction 
the prosecution under S. 176. I. P. C., of Maun™ 
San Chein, judgment-debtor in Case No, 161 ol 
1913 of the Court of tho District Judge, Mandalay 
in that he refused to obey the lawful order of a 
public servant, to wit, the District Judge, p a c S .d 
in civil Exeution No. 13 of 1915 that he pro 
duced (sic) beforo Court certain property.** 

Upon the receipt of this order, the 
Magistrate directed the issue of summons 
to the accused and witnesses. The ac 
cused has now come to this Court to 
revise this order. The application was 
brat filed as an application in revision 
upon the criminal side, but it has been 
amended and treated as a civil miscella 
neous application. No act or section is 
quoted in the application, but it appears 
to be intended that it should be treated 
as an application under S. 195 (ti) Crimi 
nal P. 0„ this Court being the High 
Court to which appeals from the Dis 
tnct Court, Mandalay, lie within the 
rneamug of 8. ! 9 5 (7), Criminal P. 0 

? ba . fi . r!8 f£ b . ,e !w IOn taken by fcho res Pon' 
dent is that the order of the District 

s 8 it: r° 

* h « District j udge IOMVd : r ‘° “ b ™ 
1 of "hioh i8 n “ P ““- 
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clear, but in which it would appear that 
be considered that the complaint by his 
clerk was not a complaint of a public 
servant within the meaning ol S. 195; 
it was a complaint which required sanc¬ 
tion. As was pointed cut in Nga Pnvi U 
jv. Emperor (i) a sanction implies that 
some one wishes to prosecute. The Code 
[does not contemplate a Court or public 
servant giving sanction where no appli¬ 
cation for sanction has been made. There 
appears to have been a confusion of 
ideas. If the clerk was complaining as 
a private individual, before his complaint 
Jwas received or entertained by the Magis¬ 
trate, ho should have applied to the 
District Judge for and obtained sanction. 
It appears probable that the Judge in¬ 
tended to take action under S. 47G, 
Criminal P. C. If this is the case it is 
argued for the respondent that the appli¬ 
cation should be on the criminal side for 
revision under S. 439, Criminal P. C. 

There ha3 been a considerable diversity 
of opinion as to the power of a Criminal 
Court to interfere in revision with the 
proceedings of a civil Court which takes 
action under S. 476, Criminal P. C. It 
was held in Sou Gaing v. Emperor (2) 
that a High Court could not interfere 
under S. 439, Criminal P. C., in revision 
with the proceedings of a civil Court 
taken under S. 476, Criminal P, C., on 
the ground that S. 439 must be read with 
S. 435, Criminal P. C., and that the 
power of revision is expreeslv confined to 
the records of inferior criminal Courts. 
The matter has been examined at length 
in the recent Full Bench case of Har 
Prasad Das v. Emperor (3), in which 
the same view was taken by the Calcutta 
High Court after an examination of all 
the Indian authorities. It appears to me 
that the view there taken is correot, and 
if the order of the District Judge was an 
order passed under the provisions of 
S. 476, Criminal P. C., it can only be 
interfered with by the High Court in 
the exercise of its civil jurisdiction under 
the provisions of S. 115, Civil P. C. 
Whether therefore the District Judge 
was acting under S. 195, or S. 476, Crimi¬ 
nal P. C., this Court has power to inter¬ 
fere upon the civil side, though if the 
District Judge was acting under the 
provisions of S. 476, Criminal P. C., the 

1 (1907) UliECr Pro Code 1=G Cr L J 25. 

2 (1907-08) iLbR 809=9 Gr L J 24. 

3'. (1913) 40 Cal 477=19 I C 197. 
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power cl interference is limited by the 
terms of S. 115, Civil P, C. 

I think it is clear in the present case 
that both under S 115, Civil P. C., and 
under S. 195, Criminal P. C., (his Court 
would be justified in interfering to set 
aside the order of the District Judge. It 
is clear that in directing action to be 
taken under S. 225 (b), I. P. C., the Dis¬ 
trict Judge acted without duo considera¬ 
tion since the terms of that section 
could not possibly be applied to any¬ 
thing which it is alleged or suggested 
that the judgment-debtor did. Similarly 
in ordering or sanctioning the prosecution 
of the judgment-debtor under S. 176, 
I. P. C., I think the District Judge has 
acted in the exercise of its jurisdiction 
with material irregularity inasmuch as 
the provisions of S. 176 also obviously 
do net apply to the offence, if any which 
was committed by the judgment-debtor. 
It is possible that S. 174, I. P. C., ap¬ 
plies. and it is also true as has been 
urged by tho respondent, that S. 195(5) 
Criminal P. C., authorizes a Court which 
takes cognizance of a case to frame a 
charge of any offence referred to in that 
section when sanction i3 given in res¬ 
pect of any offence referred to in that 
section. Tais authority however does 
not relieve the sanctioning Court of the 
necessity to exercise due care and consi¬ 
deration before it orders a criminal prose¬ 
cution. It does not appear that it was 
the failure of the judgment-debtor tol 
appear in Court in person which the 
District Judge considered should be 
punished, but his failure to produce tho 
property that ho was ordered to produce 
and neither S. 174 nor S. 176 would ap¬ 
ply to such failure. It is necessary that 
the District Judge should have a clear 
idea in his own mind as'to what it is for 
which he considers the judgment-debtor 
should be prosecuted, and that he should 
express that idea in a comprehensible 
manner. No notice was issued to the 
judgment-debtor to show cause why he 
should not be prosecuted. It is true that 
sanction to prosecute may be granted 
without the issue of a notice and is not 
vitiated by the absence of such notice. 
But notice should ordinarily bo issued, 
and in a case of non-attendance where a 
person may be prevented from attending 
by illness or any other sufficient cause, 
it appears to be clearly desirable that 
notice should issue. 


Nga San Ciieix v. So Okaram 
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The order of the District Judge sanc¬ 
tioning or directing the prosecution of 
the judgment-debtor is therefore set 
aside. 

K.N./fi.K. Application allowed. 

A. I. R 1916 Upper Burma 15 


that there was no valid sanction to the 
prosecution. This appears to have been 
the case. The complaint of tbs applicant 
was originally referred to the Sub-Divi¬ 
sional Officer to be enquired into by him. 
and upon hi3 report the Deputy Com¬ 
missioner passed the following order .— 


Saunders, A. J. C. 
Nga Kyaw Zan— Applicant 


v. 


Nga Kyi Dan— Opposite Party. 

Criminal Revo. Petn. No. 503 of 1915, 
Decided on 5th August 1915. 

(a) Criminal P. C. (5 of 1898), S. 195- 
Order lanction iroplie* an application to. 

A sanction to prosecute given under S. 195, 
Criminal P. C. implies an application for sanc¬ 
tion and not a mere general and vague order. 

18 All 213 Foil. [P 15 C 2] 

(b) Criminal P. C. (5 of 1898), S. 195- 
Complaint diimitied laying “ accused was at 
liberty to prosecute"—Thii is no sanction. 

A Deputy Commissioner passed an order dis¬ 
missing a complaint and saying that the accused 
was at liberty to prosecute the complainant if 
he so wished: 

Held ; that this was not a sanction within the 
meaning of S. 195 Criminal P. C. [p 15 C 2] 

(c) Criminal P. C. (5 of 1898), S. 476- 
Scope—It authorises Court to take action 
but not Deputy Commissioner as such. 

S. 476 Criminal P. C., whilo it authorises the 
sending of a case for trial by a Civil, Criminal 
or Rovonuo Court of its own motion, gives no 
authority to a Deputy Commissioner. [P 15 C 2 ] 

(d) Penal Code (45 of 1860), S. 182 -Pub¬ 
lic servant in S. 182 refers to one whom 
information is given and not one against 
whome given—Former has to give Sanction- 
Criminal P. C. (5 of 1898) S. 195. 

The public servant referred to in S. 182 I. P. 
C. is tho public servant to whom the informa¬ 
tion is given and not tho public sorvant whom 
it is sought to injure, and It is the former who=e 
sanetnn is required by S. 195 (1) (a) Criminal P. 

’ [P15 0 2] 

Mitter— for Applicant. 

Banerjee for Opposite party 

udgment. The applicant has been 
convicted under S. 182 of the Indian 
Penal Code on a charge of giving false 
information to a public servant inten¬ 
ding to injure another publio servant. 
Upon the merits there appear to be no 
grounds for interference. The Magistrate 
found and I think was entitled to find, 
that the only object of the applicant was 
to injure the Village Headman against 
whom he made a complaint and that the 
prooomplaint was false. The complaint 
Bhouia of course, have been filedin the 
Z T" J he whoIe Proceedings, how- 

fb ’ be0n referred to aa an exhibit 
though they are not filed as suoh. 

An objection is taken on the ground 


“ The complaint is summarily dismissed. The 
Thugyi is at liberty to prosecute the complainant 
if he so wishes.*' 

This, if it meant anything, was an 
intimation to the Thugyi that if he ap¬ 
plied for sanction it would be granted to 
him. It was certainly not a sanction 
within the meaning of S. 195 Criminal 
P. C. Such a sanction implies an appli¬ 
cation for sanction and not a mere gene¬ 
ral and vague order: In the matter of 
the petition of Baarsi Das { 1). In the 
case of Nga Paw U v. Emperor (2), a 
similar procedure appeals to have been 
followed, and it was there remarked that 
the Deputy Commissioner's so-called 
fauction to the prosecution of Nga Lat 
appears to have been really a complaint. 
The Deputy Commissioner’s sanction 
was not in question in those proceedings, 
but I do not think that it is possible to 
treat it as a complaint, by which presu¬ 
mably is meant an order withinthe mean¬ 
ing of S. 476 Criminal P. C. That sec¬ 
tion, while it authorises the sending of 
a case for trial by a Civil, Criminal 
or Revenue Courts of its own motion, 
gives no authority to a Deputy Commis-' 
sioner. The proceedings of the Sub- 
Divisional Officer in his enquiry were 
not a judicial proceeding, nor did they 
come before the Deputy Commissioner) 
in the course of a judioial proceeding. 
There was, therefore, no valid sanction. 

In an order, dated 22nd January 1915, 
a oopy of which is filed in the diary of 
these oriminal procedings, the Deputy 
Commissioner as District Magistrate has 
referred to the oaae of Nga Paw U v 
Emperor (2) quoted above, and has exac¬ 
ted from it the conclusion that a public 
servant is not obliged to obtain sanotion 
to proseoute. This order was presuma¬ 
bly recorded in haste without due consi¬ 
deration, for it is obvious that the pub¬ 
lic servant referred to in S. 182 I. P. C. 
with whioh alone we are concerned, is 
the publio servant to whom the informa¬ 
tion is given and not the public servant 
whomitjsjoughtJojnjure, and it is the 

1. (1893) 18 All 218. —— 

2. (1907) UBROr Pro Code 1=6 Or L J 25, 
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former whose sanction is required by S. 
195 (l) (a) of the Criminal P. C. 

Apparently the irregularity was noti¬ 
ced early in the proceedings, and it was 
open to the applicant to bring it to 
notice and apply for orders setting the 
sanction aside. 

I am of opinion that no failure of jus¬ 
tice has occurred within the meaning 
of S. 537 Criminal P. C. and it i3 unne¬ 
cessary to interfere. 

The application is, therefore, dismis¬ 
sed. The applicant must now be commit¬ 
ted to prison to undergo the unexpired 
portion of his sentence which, under the 
circumstances, was not severe. 

K.N./k.R. Application dismissed. 


A. I. R. 1916 Upper Burma 16 

Saunders, A. J. C. 

Nga Nyo —Defendant—Appellant. 

v. 

Mi Te—Plaintiff—Respondent. 

Second Appeal No. 25 of 1915, Decided 
on 8th October 1915. 

Tort—Defamation—Damages—Recovery of 

without proof special damage in case imputa¬ 
tion of unchastity, 

A suit to recover damac.es for slanderous words 
imputing unchastity to a woman is maintainable 
without proof of any special damage. The 
Common Law rule on the subject is not conso¬ 
nant with the demands of justice equity, and 
good conscience. IP 17 C1J 

S. Mookerjee —for Appellant. 

C. G.S. Pillay —for Respondent. 


Judgment. — Thore are concurrent 
findings of fact on the two issues that 
the parties had been divorced and that 
the words attributed to the defendant 
were not true. There appears to be no 
reason to interfere with either of those 
findings. It matters little whether the 
parties had been divorced or not, since 
upon the finding that the story repeated 
by the defendant was not truo it wa9 
obviously malicious, and not privileged. 
No husband is entitled to spread an un¬ 
true story that he has seen his wife 
sleeping with another man, and if the 
parties were no longer husband and wife 
hi 3 intention in spreading this story was 
still more cloarly to do her an injury. 
The appellant urges that the plaintiff- 
respondent was not entitled to recover 
damages, except upon proof of special 
damage. This point was referred to in 
Mi Ngwe Hmon v. Mi Ptva Su (1). It 
wa3 there stated that 

liccording to th e Common Law of Eng land 
1.(1915) 27 1 0 979. 


slanderous words imputing unchastity to a 
woman are not actionable without proving 
special damage. This rule, however has not been 
imported into the law in India.” 

This statement does not appear to be 
quite accurate. There is a conflict of 
authority but the view that an action 
for slander will not lie, except in certain 
specified cases without £proof of special 
damage has been taken in number of case 
of which the latest appears to be that of 
B hoon Money Dosscc v. Natobar Biswas 
(2). In that case a very large number of 
decisions were referred to and xamined 
Mi Ngwe Hmon v. Mi Pica Su (l), and 
the view was taken that the English 
Common Law should be followed. The 
material portion of the judgment was as 
follows: 

“Whore it is proposed to depart from the rules 
of Euglish Law which have been introduced into 
this country, it must be shown that thos3 rules, 
if adhered to in this country, will work an in¬ 
justice or a hardship. Here no injustice is 
worked by au adherence to those rules, because 
in cases whore the person aggrieved is unable to 
prove that ho has suffered actual damage, ho can 
call in the Criminal Law to punish tbe wrong¬ 
doer. Prima faoie there is nothing repugnant 
to justice, equity and good conscience in calling 
on a person, who is claiming pecuniary compen¬ 
sation for damage caused by a wrongful act, to 
prove that some damage has been caused to him 
by the act of which he complains.” 

The most important case upon the 
other side seems to be the case of Par - 
vathi v. Mandar (3). It was there held 
that 

“beyond the difficulty of estimating mental 
pain, there is no greater reason for refusing a 
man compensation (or a wrong resulting in such 
pain than refusing compensation for a worng 
resulting in other physical suffering or in pecu¬ 
niary loss and that the true test of the right to 
maintain the suit should bo whether the do- 
famatory expressions were used at a time, and 
under such circumstances, as to induce in the 
person defamed reasonable apprehension that his 
reputation had been injured, and to infljot on 
him the pain consequent on such a belief;” 

and it was laid down there that where no 
pecuniary injury was shown while the 
principle of vindictive damages could not 
be admitted, a distinction should be 
drawn between coses where (the slander¬ 
er acts from mere carelessness or in 
an honest but mistaken belief as to his 
duty, and cases where the slanderer is 
insolent without any provocation or 
influenced by a desire to gratify his 
enmity. The person defamed may be 
content to accept a Bum sufficient to 
establish his i nnocence of the charges 

27(1901) 28 C*1 452. 

3. (1685) S Mad 175. 
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made in the former ca9e, in the latter 
he is entitle! to full compansation for 
the pain inflicted on him. Tie difference 
between to two Courts appears to ba 
attributable to the fact that in the Cal¬ 
cutta cise alrealy quoted it was held 
by Hiriogtoo, J., tha r . the Comm in Law 
of Englanl introduced into Calcutta by 
the Charter of 1726 was applicable un¬ 
less it o>uld be shown to be obviously 
unsuitable and likely to work an in- 
jnstioe or a hardship ; while in the 
Madras case it was held that the Com¬ 
mon Law of England was merely a guide 
that though it was the practice of Judges 
in British India to regard tho decisions 
of the English Courts with the highest 
respect, they were not bound to adoot 
the rules regulating compensation for 
injuries wbioh are recognized by the 
English Courts. There is no suggestion 
that the Common Law of England has 
been introduced into Upper Burma, and 
the iat'.er view would appear to be 
the veiw which has been adopted 
here. 

It appnrs that the English Law 
in tha matter is extremely artificial. It 
has bseu examined in Parvathi v. Man- 
n&r (3) queued above and at greater 
length in a dissenting judgment by 
Ghose, J., in Girish Chunder Mitter v. 
Jatadkari Sain Khan (4). Tha distinc¬ 
tion between written and spoken 
Blanders appears to have had its origin in 
part at least in the praotice of the 
Eoolesiastioal Courts in England, and it 
dates also from a time when the influ¬ 
ence and permanence of the written 
word wore probably greater beyood all 
comparison than in these days of a oheap 
and ephemeral press and widespread 
education. Bab even to the distinction 
between written and spokon slanders, 
there were certain well-recognizei excep¬ 
tions in Which an aotion was maintainable 
without proof of special damage, though 
the slander was not in writing or printed 
These exceptions, which apply to cases 
where the slander imputed that the 

I - f _ A _ M ^ of a crime, or that 

he was sufferiog from certain diseases, or 
was guilty of misconduct or inoompe- 
tenoe in the way of his business, were ap- 
parenfcly supported on the ground that 
m such oasei it was possible to place a 

SSL? 1 ” T° the iD ' ar * oaQ aed by 

theslanderer. Ip other cases it w.«, ui 
*■ UB89) 26 Cal 668 (F fi),-- 

1916 U.B./3 


that the law could not value mental pain 
or aoxiefcy. But it is pointed out in 
Pollock's Law of TortB that the view 
fcak-n by tha Courts in this porti- 
cular was not merely narrow aod cal¬ 
culated to cause injustice, but v%es in¬ 
consistent with the view taken of the 
power of Courts in other circumstances 
The following passage occurs at p. 239 
Edo. 7: 

“The Courts might without violence have pre¬ 
sumed that a man's repotafckn fer courage, 
honour and truihfuln*ss, a woman's for chas¬ 
tity and mode9t conduct, was eome hing of which 
the lose would naturally lead to damage in anv 
lawful walk of life/' 7 

And at p. 210: 

“The law wont wrong from the beginning in 
m«king the damage and not the insult the cause 
of action; and this seem j straogor when we have 
Been that regard to assault a sounder princirle 
is well established." 

It certainly appears difficult to under¬ 
stand why a person should be entitled to 
recover damages against a defendant who 
ha9 thrown water at him even if the 
water did not touch him, or has spat in 
his face causing him no material injury, 
while a woman may not recover damages 
though she is charged with unchoatity. 
unless she can prove actual material 
damage. The Slander of Women’s Act 
1891, appears to have been passed with 
the deliberate intention of rectifying an 
injustice sanctioned by tho Common Law 
and the effect of denying a plaintiff’s 
right to sue for damages where she has 
bean falsely oharged with unohastity 
would appear to be to plaoo her in the 
position which she would have 'oooupied 
in England before the passing of the Act, 
aud to deny her the remedy whioh the 
passage of that Aot would appear toshow 
was demanded .by juatioo, equity and 
good oonsoienoe. I am of opinion there- 
fore that the effect of following the old 
Common Law rule would not bo oonso- 
naot with the demands of justioe, equity 
and good conscience, and that the pre¬ 
sent suit was maintainable. Objection is 
taken to the amount of damages, but of 
this the Judge of faot is the arbiter It 
has not been shown that the amount al¬ 
lowed was improper or unreasonable, and 
!t is dear that the Judge considered the 

the a n ft 0 rH J h0 T 8hnd0r *** the P° 9iti ^ 

1 i h ZL ppeal 18 dJam >8Bed with coats. 

k.n./r.k. Appeal dimmed. 
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Saunders, A. J. C. 

J agju —Applicant. 

v. 

Pala —Respondent. 

Criminal Revn. Petn. No: 78G of 1915, 
Decided on 30th November 1915. 

(a) Criminal P C. (1898). S. 195-Report 
in police followed by independant complaint 
to magistrate—Proceedings before magistrate 
cannot be ignored — Sanction for prosecution 
is necessary —Penal Code (I860), S. 211. 

The applicant made a complaint to the police 
charging the respondent with theft. The police 
investigated the charge and found it to bo false. 
Thereafter the applicant repeated the charge to 
the Magistrate by a complaint. The Magistrate 
held an enquiry aud dismissed the complaint. 
The accused applied for prosecutiou of the com¬ 
plainant on the ba3ia of the police report under 
S. 211, I. P. 0., without obtaining sanction as re¬ 
quired under S. 195, Criminal P. C., from the 
Magistrate: 

Held: that the proceedings before the Magis¬ 
trate could not b? ignored .and that sanction was 
nscossasv for the institution of the complaint 
under S* 211, 1. P. C. 16 IC. 981; 13 C. R. L. J. 
565; 5 Bur. L. T. Ill; 6 L. B. R. 60 Foil. Crimi¬ 
nal Revision No. 573 of 1914, Disapp. 15 IC 
992; 13 Cr. L. /. 576; U. B. R , (1912), I. 134 
Ref. [P 19 0 2] 

lb)Penal Code (1860). Ss. 182 and 211- 
Two separate trials for offences under Ss. 182 
and 211 cannot lie in respect of same subject 
matter. 

A porson cannot be tried saparately under 
S. 182 and under S. 211,1. P. C., when thecharge 
uuder either section is in respect of the same of¬ 
fence, namely, giving false information to or 
lodging a false complaint with the police. 

[P 19 C 1, 2] 

R. G. Aiyangar —for Applicant. 

L. K. Mitter—ior Respondent. 

Judgment. —On 27th of March last 
applicant, Jaggu, made a formal com¬ 
plaint at the Police Station charging the 
respondent, Pala, and another with 
theft. Tiie police came to the conclusion 
after investigation that the charge was 
false. On 7th of April the complainant 
applied to the Senior Magistrate stating 
the faots and asking that the police 
should be directed to send the case for 
trial. This application was transferred 
to the Eastern Sub-Divisional Magistrate 
for disposal, and in that Magistrate s 
Regular Case No. 127 of 1915, the Magis¬ 
trate, after examining theapplicant, sent 
for the police papers and on 19th April 
recorded an order dismissing the com¬ 
plaint on the ground that the police pa¬ 
pers showed that it was false. On 26th 
April Jaggu again filed another applica¬ 
tion before the Senior Magistrate stating 
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the facts at length and repeating the 
charge. This was again sent to the Eas¬ 
tern Sub-Divisional Magistrate who 
again sent for the police papers and on 
3rd of May recorded the following order 

‘‘I have read through the police papers. It is a 
false case aud no further action is necessary. In¬ 
form petitioner. 

On 16th of April Pala, the present 
respondent and one of the two parsons 
charged with theft, fi’ed a complaint 
before the Senior Magistrate charging 
the applicant, Jaggu, with having com¬ 
mitted an offence under S. 211, I. P. C.. 
in respect of his complaint to the 
police which complaint was found by 
the police to be false. This was trans¬ 
ferred also to the Eastern Sub Divisional 
Magistrate for disposal and on 29th April 
in his Regular case No 141 of 1915 the 
Magistrate examined Pala who filed a 
copy of the first information to the po¬ 
lice, and directed a warrant to issue for 
the arrest of Jaggu. Jaggu surrendered 
in Court and was released on bail. He 
applied that the proceedings might be 
stayed to enable him to apply to the 
Sessions Judge for an order directing the 
Magistrate to enquire into his charge of 
theft. This was done. By order of the 
Sessions Judge the complaint of Jaggu 
was enquired into by the Headquarters 
Magistrate in his Regular Case No. 127 
of 1915, Chetu and Pala were charged 
and on 26thof August were acquitted. On 
27th August the Eastern Sub-Divisional 
Magistrate then took up the respondent 
Pala’s charge under S. 211, I. P. C. For 
Jaggu it was argued that the Magistrate 
h 3 d no jurisdiction to entertain the com¬ 
plaint for want of sanction under S. 195, 
Criminal P. C. The Magistrate, on the 
authority of Mi Ngu e v. Mi Chit (1), held 
that no sanotion was necessary and 
against this view of the matter Jaggu 
comes to this Court in revision. 

I may add here that on 14th of May 
the police brought a charge under S. 182, 
I. P. C., against the applicant, Jaggu, in 
respect of the same information. Sum¬ 
mons was issued to the accused but pro¬ 
ceedings have been stayed, first to await 
the result of the trial of the oharge of 
theft, and now to await the orders of 
this Court. There proceedings are Cri¬ 
minal Regular No. 143 of 1915 of the 
Eastern Sub-Divisional Magistrate. The 
last mentioned case may be dealt with 
first. It is clear that the charge under 
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8. 182 and that under S. 211, I. P. C., 
are in respect of the same offence, name¬ 
ly, the false information or the false 
complaint to the police. The applicant 
cannot be tried twice for the same offence 
and, as was pointed out in il li Ngwe's 
case (l) referred to above the ordinary 
rule must be followed, and the charge 
under S. 182 must be abandoned in fa¬ 
vour of the more serious charge under 
S. 211, I. P. C. The learned Advocate 
for the applicant urges that the com¬ 
plaint to the police which forms the sub¬ 
ject of the present proceedings was re¬ 
peated before the Magistrate, that this 
was done before any application to prose¬ 
cute the applicant was made and that on 
the anthority of Po Elaing v. Ba E (2) 
where magisterial proceedings have fol¬ 
lowed police proceedings in the same 
matter, and the complaint under S. 211, 

1. P. C., is not made until after magis¬ 
terial proceedings have begun, such com¬ 
plaint must be sanctioned as required by 
S. 195, Criminal P. C., before a Court 
can take cognizance of it. On tbe other- 
hand the respondent nrges, on the autho¬ 
rity of Mi Ngwe v. Mi Chit (l), that a 
man may make a false charge on more 
than one occasion and if he does so he is 
responsible for what he did on each occa¬ 
sion. 

In this Court’s Criminal Revision No. 
573 of 1914, Khoda Bux v. Bahai Singh, 
my learned predecessor held that when 
the oomplaint under S. 211, I. P. C , in 
respect of a charge brought to the police 
was presented before the charge was re¬ 
peated in Court the Magistrate was 
bound to enquire into it and could not 
allow it to be withdrawn and that in 
suoh circumstances no sanction was ne¬ 
cessary. If this view is correct it would 
appear possible that the somewhat ano¬ 
malous position might be arrived at of A 
oeing convicted under S. 211, I. P. C 

h/fr,r h£ 7i! Dg °i. Mged B falsel y with ^eft 

before the police, while B is also convic 

chL 1 V h i \ h * ffc °P°a A repeating his 
charge to the Magistrate. There appears 

who de D Mh rea !°r’ ifc i8 trUfl ’ Wh * a P°«°n 
Should « b t r K 0 y ™P 0afc safalse charge 

ion h °L bfl P uni8 hed for each repetl 
tion, hut it appears to me that a person 

i n vest igate 

(mi) 1 u B R 134=15 I C 992=13~Or~Lj 

2. a912 )6 LB R 60=15 I 0 981=18 Cr L J 
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himself a charge which the police have 
found to be false, ought not to be exposed 
to a double prosecution on that account. 
In the present case, however, it is not 
necessary to decide that point. There 
can, I think, be no doubt that in asking 
the Magistrate on 6th April to order the 
police to send the case up for trial, the 
applicant, Jaggu, was making a com¬ 
plaint to tbe Magistrate, and in examin¬ 
ing him upon oath the Magistrate was 
treating.the application as a complaint: 
see also Queen Empress v. Sham Lall 
(3). The first complaint under S. 211 
was made on 16th April, and lam of opi¬ 
nion that the view expressed in Pc 
Elaing v. Ba E (2) is correct that in 
such a case the provisions cf S. 195, Cri¬ 
minal P. C., would to p- large extent bo 
rendered nugatory if the person com¬ 
plaining of a false prosecution were per. 
mitted entirely to ignore the proceedings 
before the Magistrate. 

Where a charge has been made to the 
polios and on investigation found to be 
false, if the same charge is repeated to a 
Magistrate by a complaint upon which 
he takes action, I am of opinion that a 
person aggrieved cannot then ignore the 
Magistrate’s proceedings and institute a 
prosecution in resjectofthe charge made 
to tbe police. In this view of the case 
the application is allowed, and as the 
Magistrate has taken cognizance of the 
complaint without jurisdiction his pro¬ 
ceedings must be set aside. 

_K i N J /R 1 K._^_ Application allowed. 

3. (1887) 14 Cal 707. 
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McColl, A. J. C. 

Mi Chan Mya and another— Defon- 
dants—Appellants. 

v. 

Mi Ngwe Yon— Plaintiff- Respondent. 

19H ' Decided 

on 27th April 1915. 

D«d ~ Adoption- 

of P -'° P d,a ? n “P-Other evidence 

(1872), P S SI." n °‘ barred ~ Evidence Act 

' lhist Law ^PHon, like mat- 
con,ract > nor is it a grant or 
?eo h nlrSd K° Q ?"*«**. is an adoption 
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adoptive parents with heirs—Conditions ne¬ 
cessary. 

The object of the keitima adoption is general!} 
to provide the adoptive parents with an heir. In 
the case of such an adoption there must b* a 
distinct • ccasion on which it takes plac*; it must 
be pnblic and th*re is very often, though not 
always, a ceremony. [P 21 C l] 

(c) Buddhist Law—Burmese—Succession— 
Children of first marriage—Keitima child 
adopted before second marriage—Right of. 

According to the Buddhist law of inberitan r e, 
the cbildr- n of a first marriage are, on the death 
of their father, who has married Again after 
the death of their mother, entitled to three- 
fourths of the property taken to th- second 
marriag-, and one-eighth of the lettetpwaof that 
marriage. The same rule applies tn a keitima 
child adopted by a man aod h-s first wife. 

(P 23 C 21 

(d) Buddhist Law -Burmese—Succession— 
Keitima child living apart from adoptive 
parents—Question for determination is whe¬ 
ther there is intentional severance of family 
tie. 

Id the case of a keitima child living apart from 
hi6 adoptive parents the real question for deter¬ 
mination is whether the surrounding circum¬ 
stances pr ived to exist establish an intent onal 
severance of tho family ti° or not. The requir - 
ment of joint residence can besafelv ielax d in 
the case of an adoptive child who is also a blood 
relation. [P 21 0 2] 

(e) Buddhist Law—-Burmese—Succession— 
Keitima child—Residence apart from adop¬ 
tive parents — Requirements of Dbamma- 
thats held sufficiently complied with at far 
•s j >i r t living was concerned — Undutiful 
conduct -Burden of proof. 

Where t e keitima child was tho niece of the 
adoptive father and a year after her marriage 
lived in a granary in his compound, except for 
one year when tho livod in her father-in-law's 
house, and for certain mo* tbs in every y*ar 
during which she lived in a field hut for the pur¬ 
pose of cultivating her adoptive father’s field: 

Held: that so far as joint living was con¬ 
cerned, the requirements of tho Dhammathats 
were sufficiently complied with and consequently 
the burden of proving that sho was by undutiful 
conduct d barred fiom inheriting was on tho 
adverse party. [P 22 C I] 

C. G. S. Pillay —for Appellants. 

11. K. Banerjec —for Respondent. 

Judgment. — Tne 1st defendant-ap¬ 
pellant is the widow of Maung Po, de¬ 
ceased, and the 2nd defondant-appellant 
is their infant son. The plaintiff-res¬ 
pondent sued them for a three-fourths 
share of Maung Po’s estates alleging that 
she had been adopted by Maung Po and 
his first wife, Ma HU Dun, as their 
keitima child, and that tho whole of the 
estate had been acquired by Maung Po 
before he married the 1st defendant- 
appellant and had been takon by him to 
that marriage. The defence was that 
the plaintiff-respondent was not Maung 
Po’e keitima daughter, that even if she 


wore, 9he had not maintained filial rela¬ 
tions with him and that in any case she 
was not entitled to get thiee-fourths of 
the estate. The Courts below found the 
adoption proved and awarded plaintiff- 
respondeno three-fourths of the property 
taken to the 2nd marriage ani one-e’'ghth 
of tho lettetpwa of that marriage. The 
defendant-appellants have now appealed 
under S. 100, Civil P. C., on various 
grounds. The first ground is that the 
findings of the lower appellate Court as 
to adoption aro contrary to the provi¬ 
sions of Buddhist law, inasmuch as (1) 
there wa9 little or no evidence of publi¬ 
city and notoriety, and (2) there was no 
evidence as to whether the adoption was 
keitima or apa Idittha. Reliance is placed 
on Ma Pwa v. Ma The The (i) as to 
adoption being a mixed quesMou of fact 
and law. I have no doubt as to the 
correctness of this contention, hut of 
course this Court cannot go into the cre¬ 
dibility of witnesses in an appeal under 
S. 100, Civil P. C., unless the lower ap¬ 
pellate Court has committed some error 
of law or procedure in believing or dis¬ 
believing the witnesses; and that is not 
urged in the present ease. 

Now apart from evidence of repute 
there is the direct evidence .of Maung 
Shwe Lun (plaintiff-respondent’s natural 
father), Maung Tun U, Maung Pi (Maung 
Po’s brother) and Maung Kyi Mtung 
that the plaintiff-respondent was adop¬ 
ted and that a ceremony to which monks 
were invited was held. Maung Shwe 
Lun on cross-examination gave evidence 
which contradicted the plaintiff-respon¬ 
dent and went to show that there had 
been a rupture of the filial bond, but on 
re-examination he contradicted his pre¬ 
vious statements. Tho Courts below 
discarded the whole of his evidence on 
the ground that he wa9 a paralytic. I 
do not think their action can be called 
in question in an appeal under S. 100, 
Civil P. C. The other witnesses, if 
believed—and their credibility cannot 
bo questioned now—conclusively prove 
the adoption and prove that it was a 
public one. Moreover, there is evidence 
of later repute, e. g , that given by the 
witnesses Mauug Kyaw Za Maung Shan 
Gyi and the important documentary evi¬ 
dence that the plaintiff-respondent wa9 
entered in thathameda assessment rolls 
as Maung Po’s daug hter. I w ould add that 

1. (1900-02) 1 L BR 273. 
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circumstantial evidence corroborates the 
direot evidence of the adoption, but it is 
unnecessary to refer to it becauae the 
direct evidence which cannot now be 
challenged proves the adoption. 

As to there being no evidence as to 
whether the adoption was a keitima or 
an apaddittha one, I would say in the 
first place that the point, if taken at all, 
should have been taken in the Court of 
first instance. To allow the evidence to 
be recorded without asking a question 
on the point and then to urge on appeal 
for the first time that there was no evi¬ 
dence as to the kind of adoption was'not 
fair to the plaintiff-respondent. I 
thoroughly agree with the learned Divi¬ 
sional Judge that it must be taken that 
when the witnesses spoke of an adoption 
they meant a keitima adoption. More¬ 
over the evidence points to a keitima 
adoption and not to an apaddittha one. 
An apaddittha son is described in S. 16 
of U Gaung’s Digest as, “a foundling 
brought up in the family" (Mnnu), “a 
foundling adopted casually and brought 
up in the family” (Waru), 

"a child casually adopted and brought up in the 
lamily of the adoptive parents, being abandoned 
by his natural parents (Kain«a)'\ 

A child casually adopted whether 
its parents or relatives are known 
or unknown” (Dhamma and Mannkye), 
soa casually adopted through compas- 
8 ‘°“” (Kandaw), "son casually adop. 
ted’ (Vinioohiya), “a foundling brought 
ap in the family” (Pakisam), “found¬ 
ling or destitute child casually adop- 
ted. (Manu). Foundling casually adop- 
ted (Panam and Kungyalinga and 
Amwebon). Ifc ia dear that there is a 
very great distinction between suoh an 
adoption, and a keitima adoption. In the 
latter kind of adoption there must be a 
distinct oooasion on which the adoption 
takes place; it must be publio and there 
is very often, though not always, a oare- 
mony. The objeot of the adoption is 
generally to provide the adoptive parents 

j 01 !’ T1 ? e rea80D for an a PP ai - 
dittha adoption is pity for the onild, 

who is destitute, an orphan or aban- 

td by £ 18 parents * The tt,Jo Pfcion. 
though perhaps not necessarily so is 

thaH U8Qa n y ? gradual P roC6 es. so 

that it is generally impossible to say at 
. ¥j 01 ? 0 moment a child taken into 

All Sm!A f beoama an apaddittha obild. 

All idea of a ceremony in suoh an adop¬ 


tion is excluded by the language of the 
definitions. In the present case Maung 
Po and his first wife, Ma Hla Dun, were 
childless and no donbt wished for an 
heir to inherit their wealth. The plain¬ 
tiff-respondent was Ma Hla Dan’s own 
niece; there was a ceremony and after 
she was taken into the family she was 
treated as a keitima daughter would have 
been. The next gronnd of appeal is that 
the lower appellate Court contravened 
the provisions of the Evidence Act in 
that 

"whilst discarding all evidence of the docu¬ 
ment, it admitted oral evidence of Maung PI 
and Mauog Kyi Mauog, who epoke to the execu¬ 
tion of a deedof adoption.” 

But the learned Divisional Judge did 
not rely on the contents of the deed de¬ 
posed to, he relied on the evidence given 
by these witnesses that there was a 
public ceremony at wbioh the plain¬ 
tiff- respondent was adopted. An adop¬ 
tion, like a marriage, is not a mere con¬ 
tract, nor is it a grant or other disposi¬ 
tion of property, nor does the law re -1 
quire an adoption to be in writing and 
therefore the fact that a deed of adoption] 
was drawn up, does not preoluda other 
evideDoe of the aloption. The next two] 
grounds of appeal are that the lower ap-1 
pellate Court should have found that the 
filial tie, if one had ever existed, had 
been ruptured and that a9 separate liv¬ 
ing was proved it should have placed the 
burden of proof on the plaintiff-respon¬ 
dent. To take the la9t point first, it 
was held in Maung Shwe Thtoe v. Ma 
oatng (2; that in the ease of a keitima 
Bon living apart from his adoptive 
parents, the burden of proving that he 
had maintained filial relations and that 
there had not been a severance of the 
adoptive tie was on him. But in that 
case the rulings Maung Aing v. Ma Kin 

w and Ma °uan v. Maung Kywin (4) 
were approved. 

,, f? S""' ° s ? a kh0 Ut0 Mt - Bnr 6 »s s 

held that the requirement of joint resi¬ 
dence oould be safely relaxed in thel 
case of an adopted child who was also a 
blood relation, and in the latter oase he 

is whether Iw f ° r do ^ r “^atlon iu suoh oases! 

- 

4. (1892-96) H U B R 176. 
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This passage wa3 quoted with approval by 
Mr. Justice (now Sir Herbet.) Thirkell- 
Wbite. In Maung ShiveThwe v. Ma Saing 
(2), there i3 nothing to show whether the 
plaintiff was a blood relation of his adop¬ 
tive mother or not, but he bad been 
living apart from her for 11 years and 
during that time she had only visited 
him once and he had only paid her one 
visit and that was immediately before 
her death. It was held that the circum¬ 
stances of the case indicated clearly an 
intentional severance of the adoptive tie. 
In Maung Aing v. Ma Kin (3) the ad¬ 
opted child after marriage lived in a 
house in the same compound as the ad¬ 
optive parents and it was held that the 
requirements of the Dhammathats in res¬ 
pect of the joint living were practically 
fulfilled. In Ma Gyan v. Mauny Kywin 
(4) also, the adoptive daughter lived 
after the marriage not in her adoptive 
parents house but in a house close 
by, and it was held that she was entitled 
to inherit. In the preeent case, a year 
after her marriage the plaintiff-respon¬ 
dent lived in a granary in her adoptive 
father's compound, except for one year 
when ehe lived in her father-in-law’s 
house, and for certain months in every 
year during which she lived in a field but 
for the purpose of cultivating Maung 
Po’s fields. Following Mauny Aing v, 
Ma Kin (3) and Ma Gyan v. Maung 
Kywin (4), I hold that so far as joint 
living is concerned the requirements of 
the Dhammathat9 were sufficiently com¬ 
plied with, and consequently the burden 
of proving that the plaintiff-respondent 
was by undutiful conduct debarred from 
inheriting, was on the defendants-appel- 
lants. 

Now it appears from the evidence that 
the plaintiff-respondent on one occasion 
unearthed some money which Maung Po 
had buried and apparently misappropri¬ 
ated some of it and was turned out of 
the house in consequence, and it is alleg¬ 
ed that the adoptive tie was then 
ruptured. But when turned out, plain¬ 
tiff-respondent went and lived not with 
her natural parents but in her father-in- 
law’s house and she subsequently re¬ 
turned and again lived in Maung Po’s 
compound. It is clear from the evi¬ 
dence that they were reconciled before 
Maung Po married the first defendant- 
appellaut, and I agree with the learned 
Divisional Judge that the circumstances 


do not point to a severance of the ad¬ 
optive tie or disentitle plaintiff-respon¬ 
dent from inheriting. The next ground 
of appeal is that the lower appellate 
Court erred in relying upon the thath- 
ameda roll for 1906-07, in which plain¬ 
tiff-respondent is shown as Maung Po’s 
daughter, whereas in the roll for 1908-09 
she is 9bown ss living separately and 
assessed accordingly. 1908-09 was 
apparently the year during which plain¬ 
tiff-respondent lived with her father- 
in-law. Three extracts from thafcha- 
meda rolls were filed, viz , for 1906-07, 
1907-08 and 1908-10, in each of which 
the plaintiff-respcndent is shown as 
Maung Po’s daughter and is assessed with 
him as one household. The extract from 
the roll for 1909-10 is in accordance 
with the evidence that plaintiff-respond¬ 
ent after being driven out of the house by 
Maung Po went and lived a year in her 
father-in-law's house and then returned 
and lived with Maung Po again, i.e., in 
his compound. The next ground of 
appeal is that the lower appellate Court 
did not consider all the evidence for the 
defence. The witnesses for the defence 
tried to make out that the plaintiff-res¬ 
pondent went to live in Maung Po’s 
house as servant and that at the end she 
was his tenant and worked on his land. 
But it is quite certain that if plaintiff- 
respondent had merely gone to live in 
Maung Po’s house as a servant, the occa¬ 
sion would not have been celebrated by 
a ceremony to which pongyis were invit¬ 
ed and defendants-appellants’ own wit¬ 
ness, Maung So, admitted that there was 
such a ceremony. A tenancy might ex¬ 
plain plaintiff-respondent’s living in 
Maung Po’s field-hut, but it would not 
be a sufficient explanation of her living 
in his compound. The last ground of 
appeal is that the share awarded to the 
plaintiff-respondent, viz., three-fourths 
of the property taken to the second 
marriage and one-eighth of the lettetpwa 
of that marriage, is contrary to Buddhist 
Law as there is a son of the second 
marriage. It has not, however, been 
stated what the correct share is. 

Texts from many Dhammathats deal¬ 
ing directly with this question are 
collected in S. 229 of U GauDg’s Digest, 
Volume 1. These texts, however, are by 
no means unanimous and it is very 
noticeable that no text from the Manu- 
kye is included amongst them, and I 
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have not been able to find any text in 
that Dhammathat bearing on this ques¬ 
tion. The text from the Yazathat quoted 
in S. 229 gives the children of the first 
marriage one-half of the property taken 
to the second marriage and the widow 
and the children of the second marriage 
a quarter each, but the great majority of 
the Dhammathats are divided into two 
schools, of which one gives the children 
of the first marriage three-fourths of the 
property taken to the second marriage 
and the widow one-fourth and the other 
gives the children of the first marriage 
the larger share, the widow a share and 
the children of the second marriage a 
share, and the more numerous texts give 
these shares as five-eighths, two-eighths 
aad one-eighth respectively. Apparently 
the latest ruling on the point is Ala Leik 
v. Mating Nwa (5). In that case a Bench 
of the Chief Court of Lower Burma held 
that as the majority of the texts oited in 

5. 229 of U Gaung’s Digest were in 
favour of the children of the first marri¬ 
es 0 getting three-fourths of the property 
taken to the second marriage, that rule 
should be adopted; it was, however, 
apparently not noticed that most of the 
texts that give this rule do not specifi¬ 
cally state that this rule applies where 
there are children of the second marriage. 
The rule generally stated is that the 
children of the first marriage get three- 
fourths and the widow one-fourth and 
no reference whatever is made to the 
children of the second marriage. S. 220 

of the Attasankhepa Dhammathat runs 
aa follows: 

JS- £ e ,, p ”P® rt ? fought by the father or 
S nt0 four shares and let the 

°f tb 0 former marriage take three shares 

Thu * i 8t6p ; athe ! ot step-mother one share. 

5 ul ® “PP 1 * 93 when there is no issue by the 
second marriage. If, howover, children are^orn 
.‘ h ® “®°nd marriage, let the property 
^ougbt by the father or mother be divided into 
eight,shares, and let the ohildren of the former 
“‘f? 1 * 8 ? ‘“be five shares, the step-father or step- 

rs;‘::ir' lho ohiid “- -«- -fi 

lrt Th ® Attasankhepa Dhammathat was 
compiled by the late Kinwun Mingyi, U 
Gaung, the compiler of the Digest. He 
was learned in Buddhist law and had 
experience of its application and his opi¬ 
nion is entitled to very great weight 

S n dn r „ tUn ?- fc6ly { T hi8 P arfciou lar work of his 
is dogmatio. No authorities are cited- 
throughout the work there is evident nf 

6. (1907-08) 4 I, fi RUoi ----- 


attempt to reconcile contradictory texts 
of the older Dhammathats without any 
hint of the method of reconciliation, and 
the tendency is to elaborate intricate 
rules of division of property, which are 
never followed in practice, e.g., the rule 
given in S. 161. Now it is obvious 
enough that the rules given in the older 
Dhammathats for partition of property 
brought to a second marriage between 
the children of the first marriage, the 
widow and the children of the second 
marriage are contradictory, and putting 
aside a few of the texts, it looks at first 
, sight as if the rule given in S. 220 of the 
Attasankhepa successfully reconciled the 
majority of them, beoause the majority 
do not mention children of the second 
marriage when giving the rule regarding 
the partition of property taken to that 
marriage, aDd consequently it might be 
assumed that the rule of three-fourths 
and one-fourth only applies where there 
are no children of the second marriage, 
and that when there are Buoh children,' 
the rule of five-eighths, two-eighth and 
one-eighth given by the other Dhamma¬ 
thats applies. But in the first place, it 
seems to me impossible that the com¬ 
pilers of the former Dhammathats can 
have overlooked the point that there 
might be children of the second marriage, 
seeing that they proceed immediately to 
refer to such children when considering 
the partition of the letbetpwa of the 
second marriage, and in the eeoond plaoe 
the text from the Manuyin after giving 
the rule of three-fourths of the atet pro¬ 
perty to the children of the first marriage 
and one-fourth to the widow, continues 
such property shall not be given to the 
offspring of the second union,” and the 
text from fche Dayajja says: 

aoai ““‘b® 1 having died, lho father marries 
again and dies leaving issuo by the second 

Zn T; J h ° ° hildren of th0 former marrTage 

shall get throe out of four shares of their own 
parents' property and the remaining shareshS 

be given to their step-mother.*’ snau 

It is further to be noted that the 
Dhammathats that give the five-eighths, 

o7d O B ??h hfch fK aa ?f° ne '. 0i8hthrule are 
S a n tha ?u the ^ Qnym and fch e Dayajja, 
fhinl y ' ° f threa -fourths to tho 

tofceuSh! th8 firSb marriage « Perfectly 
W a8 - wa9 pointed 0l »fc by Mr 

(5) The 00 n hin * a V ‘ 

and th ay g* Soite" sh 0 :™ 
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in all three-fourths. The children of the 
second marriageget nothing because their 
mother is still living, but on her death 
they get her 6hare. As regards the 
lettetpwa of the second marriage the 
texts are almost unanimous that the 


childron of the first marriage get one- 
eighth and this rule has not been disput¬ 
ed. I thus agree with the lower Appel¬ 
late Court on all points and dimiss the 
appeal with costs. 

k.N./r.K. Appeal dismissed. 
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SUBJECT INDEX 

Absence of Star denotes Gases of Provincial or Small Importance 
rf' Indicates Cases of Great Importance. 

* * Indicate Cases of Very Great Importance. 


Adverse Po«gc«*ion 

- - Waste land—User—What amounts 

to adverse, stated 90 *. 

Berar Courts Law (1905) 

Subordinate Judge vested with 
P ~ ,4 dd *^ onal District Judge acts 

as two distinct Courts 
Berar Inam Rules (1879) 

- 'Inam—Originally restricted tenure 
can be converted into freehold-It is 

l t,0D n° f ! aofc Burden of proof is on 
parson allegiog 55 ( 2 ) a 

. gOV0rD da ' , °l°tion of Inam 
when not converted into freeholds 

—m A / c \ (2of 1904 > 55 (2)<Z 

for ° * Time requisite 

anca f iI ng . 00pieS “ Default in a PP 0ar - 
of u ke 0PS t0 80our0 copies -Day 

C P La n ii° R aDDofcb90 ^ded 36 

- t"? R^enue Act ( ,8 of 1881) 

prietarv 'Assignee of pro- 

S 69— 8ht Va Bhogra iB proprietor— 
mentTi !°°? 8 °J S ’ 69 -Entries in settle- 
conclusive ab ° Qfc propne6or9hi P are not 

iT S ' 65 - A • ^ Protected fehekadar 
oef not acquire right to fell timber 42a 


C. P. Land Revenue Act 

S. 65-/4 (4)—Only ohange intro¬ 
duced by S. 65-A (4) as to rights to 
forest trees is that such rights as theka- 
dar may already be possessed of must be 
held subject to 8 . 124-A 426 

P* Settlement Code 

Art. 223 Sewaijama does not con¬ 
template cutting of timber by thekadar 
_ 0 42 c 

C. P. Tenancy Act (11 of 1898) 

S. 41 ( 6 )—Malguzar purchasing pro¬ 
perty from subsequent mortgagee in 
possession Prior mortgagee suing subse¬ 
quent mortgagee for recovery of mort¬ 
gage debt claiming charge on purchase- 
money Suit is governed by Limitation 
Act (9 of 1908), Art. 132 84a 

S. 41 ( 8 ) Transfer by occupanoy 
tenant without landlord's consent — 
Landlord can evict transferee 4 

S. 46 ( 6 ) Scope—It does not imply 
that Registrar was free to register docu¬ 
ment prohibited if it was executed be¬ 
fore the Act 22a 

—-S. 46 ( 6 )—Soope—Effect is to con¬ 
trol Registration Act 226 
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C. P. Tenancy Act. 

- S. 46 (5)—Registration of document 

contravening provisions of Cl. 5 is 
wholly void and inoperative in respect 
of any property included 22c 

- Ss. 70 and 71—Suit for refund of 

payment owing to failure of considera¬ 
tion in sale by tenant of occupancy 
holding—Nazarana paid to landloid— 
Refund of, cannot be claimed 71 

- S. 70 (5)—Ordinary tenant in un¬ 
partitioned village executing for consi¬ 
deration surrender in favour of plaintiff, 
one of three lambardars — Registration 
prohibited—Registration whether effec¬ 
ted through fraud or ignorance—Effect 
of, stated 112 

Civil Procedure Code (5 of 1908) 

- S. 10—Suit—Stay of — Concurrent 

jurisdiction of both Courts is necessary. 

70a 

- S. 11—Matter not put directly in 

issue unless judicially decided cannot be 
ros judicata 36a 

- S. 11—Defence on merits reserved— 

Suit decided on merits—Defence is not 
barred in subsequent suit 386 

- S 11 —Mortgage suit — Claim for 

personal decree refused—Matter cannot 
bo re agitated la 

- Ss. 22, 23 and 24—Scope of—Trans¬ 
fer of case to Court not subordinate to 
same High Court is not competent 31a 
-& 22—Transfer of case is quite dif¬ 
ferent from return of plaint for presen¬ 
tation to another Court 316 

- S. 24—Notice is only necessary in 

oase of application by party but not 
when Court aots suo motu 123a 

- S. 24—Action on application of per¬ 
son erroneously believed to bo party is 
one suo motu 1236 

- S. 91—Public injury—Private ac¬ 
tion is barred—Obstruction to public 
throughfare is publio nuisance—When 
obstruction is private injury stated—In 
private suio no special injury is required 
to be shown—Offending sentiments of a 
class is no public nuisance-Obstruction 
to right to use public thoroughfare gives 
cause of action—Obstruction by one sect 
to another on ground that form of user 
by one is nuisance to other in case of 
private injury—Injunction can be grant¬ 
ed 81 

- S. 99—Scopd—S. 115 should not be 

used in narrow and technical way l23t£ 

- S. 103— Suit for recovery of grazing 

dues—Second appeal lies 216 


S. 115—Mere error 


Civil P. C. 

- S. 115—Scope—S. 115 should not 

be used in narrow and technical way 

123d 
in law is no 
ground for interference 866 

- O. 1, R. 10—Mortgage suit—Preli¬ 
minary decree — Defendant cannot be 
added after passing of 1206 

- O. 3, R. 4—Provisions are impera¬ 
tive 10a 

- O. 3, R. 4—Power of attorney— 

Name of pleader emitted irom—Pleader 
is not duly appointed and appeal present¬ 
ed by him is not properly presented 106 
- O. 3, R. 4—Pleader not duly ap¬ 
pointed—Objection not taken till late 
6 tage—Proceeding is not validated 10c 

-O. 3, R. 4—Pleader—Delegation of 

duty by, must be strictly in accordance 
with law 10d 

- O. 5, Rr 10, 16 and 17—Procedure 

to serve summons when defendant is con¬ 
cealing, stated 29 

- O. 7, R. 1 (c)—Ejectment—Contents 

of plaint—What should be 34a 

-0. 7, R. 10—Transfer of case is 

quite different from return of plaint for 
presentation to another Court 316 

-O. 22, R. 5—Legal representative of 

deceased—Decision about, is not decree 
and no appeal lies 89 

- O. 34, R. 6—Decree under—Court 

cannot pass without application Id 

- O. 34, R. 9—Application under is 

governed by Art. 181,—Limitation Act 

16 

- O. 41, R. 23—Remand in appeal can 

only be made under R. 23—On such re¬ 
mand Court fee can be refunded 17a 

-O. 41, R. 23-Remand wheD to be 

made stated—Remand after decision on 
merits should be made in exceptional 
cases—Power is to be sparingly used only 
when decision on merits in impossible 
in appeal 1'6 

Contract Act (9 of 1872) 

-Scope—Act where it does treat with 

a subject in a way at variance with law of 
England, it should be regarded as exhaus¬ 
tive and binding on Courts in India 101a 

- Ss. 25 and 65—Suit for refund of 

payment owing to failure of considera¬ 
tion in sale by tenant of occupancy hold¬ 
ing— Nazarana paid to landlord Refund 

of, cannot be claimed ^ 

- Ss. 39 and 64—Party putting end 

to oontract under S. 39 is party rescind, 
ing under S. 64 
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Contract Act 

- S. 74—Deposit by purchaser—lor- 

feiture on default—Section applies lOic 

- S. 74—Earnest money—What is to 

come within the principles applicable to 
earnest-money, deposit must be something 
paid over at time of entering upon bar¬ 
gain, and those principles^cannot rightly 
be applied to any fufcurelpayment to be 
made under contract 104<i 

Co-shareri 

-Lambardar — Power — Lease of 

banjar Land—When co-sharer can not 
avoid it, stated 113 

-Co-sharer suing to recover village 

profits—Act applies 40a 

-Suit for village profits —Onus is on 

plaintiff to show defendant's negligence 

for short collections 40£ 

Court-fees Act (7 of 1870) 

- S. 13—Remand in appeal can only 

be made under E. 23, Civil P. C., 0. 41 
— On such remand Court-fee can be 
refunded 17a 

Criminal Procedure Code (5 of 1898) 

- S. 4 (6) —Complaint —Meaning of 

petition addressed to Magistrate which 
describes offence, names offender, and 
asks for his trial and punishment under 
specific provision of law amounts to 
complaint 117a 

- S. 4 (6) — Petition amounting to 

complaint is sufficient to give jurisdic¬ 
tion to Magistrate 1176 

-- S. 190 (l) —Petition amounting to 

complaint is sufficient to'give jurisdiction 
to Magistrate 1176 

- Ss. 223, 239 and 537—Joint trial 

of several aooused for giving false evi¬ 
dence is illegal and consent of accused 
does not condone it. 78 a 

~S. 233 Several of offenders—Case 
against Section oannot ibe disregarded 
to accelerate trial 736 

239 - Different offences, by 

different persons in • pursuance of cons¬ 
piracy Joint trial of—Seotion does not 
permit 7 g 0 

Ss. 346 and 350- On receiving case 
under S, 846, District Magistrate is 
competent to commit aooused on evi¬ 
dence already recorded 1156 

“ S - 350—Magistrate need not have 
heard all evidence for commitment — 
Scope of aub.S. (1) pointed out 115 a 

Ss. 436 antZ 437 Order of discharge 
by 1st Class Magistrate with powers 
under S. 30 in oase triable exclusively 
by session—Revision to District Magis- 


Criminal P. C. 

trate is competent—District Magistrates 
coming to different conclusion in evi¬ 
dence—Proper course is to order com¬ 
mitment 97 

Ejectment 

-Ejectment — Contents of plaint 

What should be 34a 

Estoppel 

-Statement by a person not proper 

party to litigation—Doctrine does not 
apply 1200 

Evidence Act (1 of 1872) 

- Ss . 14 and 15—S. 15 must be read 

as subjeot to S. 14 73d 

- Ss. 14 and 16—Documents written 

and attested by accused doubted in 
other cases—Evidence is inadmissible 

730 

- Ss. 15 and 14—S. 15 must be read 

as subject to S. 14 73d 

- Ss. 68 to 71—Scope of Ss. 68 to 78, 

Evidenoe Act — They do not concern 
with legality of attestation—It has to 
be proved like any other ifaat where 
denied—Execution admitted if document 
shows requisite number of attesting wifc- 
nessess—Attestation need not be proved 
—If legality of attestation is denied 
evidence led on it must be considered 

5 

-S. 107—Death—Time of —No pre¬ 
sumption Party concerned must prove 
time of death 34 fc 

—S. 115 Estoppel —Admission on 
point of law cannot operate as estoppel 

Grant 61 “ 

-Construction —Whether limited or 

absolute estate was granted depends on 
circumstances and intention 55 (2)6 

Guardian and Ward 

Debt by guardian — Minor is not 
personally liable U a 

Guardian cannot bind ward’s estate 

Hindu Law 

Ancestral trade Management by 
guardian — Minor is liable for acta of 
guardian for his benefit Ho 

-Joint family -Sale of, by oo-par- 

cener without necessity is valid only to 
extent of vendor's share 25a 

Joint family —Sale of, by co. parce¬ 
ner without necessity — Purohaser — 
Rights ot, stated 266 

—Joint family-Holding belonging to 
family Go.parcener though not taking 
part in cultivation etc., has rights in it, 
till separation 
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Hindu Law t • 

_t . . t ^ , Limitation Act 

Joint family—Presumption is as to appellant cannol 

continuance of joint ness 19c foreseen circuma 

Partition One co-widow can alie- appeal within ti 

nate her share 616 - 5 12 — g e 

-Reversioner-Reversioner's suit for copies of judgme 
declaration is in his representative capa- gate period can 1 

C,fcy c • .. , . 100c — S. 12(2)—a 

—Succession - Rights of widow and in g copies-Defa 

daughter in estate of deceased stated steps to secure c 

_o . „ S 6 a cannot be excluc 

Succession remale heirs — Females -joq_q 

are considered heirs in Western India- village pr „'o t8 _ 

rather s sister is preferred to maternal - Art i«o_y 

grandfather ^35 perty Mom enta 

— Su t-Reversioner - Though rever- session — Prio . 

s.oner has no transferable interest he quent mortgagee 

can sue for declaration against waste or debt claiming cb 

alienation—Remote reversioner also can —Suit is -overm 

sue where immediate reversioner oollude 3 - Art 181_\ 

tj • , , . t , ... verned by Art. 1 

-Uights of tenant can be joint family Mortgage 

property 19a -Suit on—Ps 

y Code" l^T )*"' cAD,str ' cV ,LandReve n ue missed from, o: 

- Chap. 7, S. 79-Scope - It applies cannotredi 

to all agricultural tenants even of alie- Quit on r r 
nated lands 67a f c . e 9 (llD g s subsequ 

- Chap. 7, S. 79— Heading: Superior tl0D but * Q 8U1 

and Inferior Holders—Meaning stated same parties 

C7i -Possession— 

-5. 79—Annual teuact can transfer wbe ° a . ccroes ^ s j 

rights and landlord cannot eject him or n • j 

his transferee without notice 15 ( 2 )c ^ on3I88 rations f 

Impartible Estate Penal^Code (45 of 

-Jagir—Exclusive right is not lost by 97 —Mist 

allowing some members to enjoy usufruct Extent of rigb 
in lieu of maintenance—It is lost by cus- property stated 

tom 55(2)c-S. 277—Spil 

Interpretation of Statutes Under S. 277 is C 


Limitation Act 

appellant cannot claim extension if un¬ 
foreseen circumstances prevent his filing 
appeal within time gg 

7 S • 12 ~ Separate applications for 
copies of judgment and decree — Aggre¬ 
gate period^ can J)e excluded H6o. 

' S - , 12 (^) Time requisite for obtain¬ 
ing copies—Default in appearance to take 
steps to secure copies — Day of default 
cannot be excluded 36 

~77T Arl ■ !20—Co-sharer suing to recover 
village profits Act applies 40a 

Art. 132—Malguzar purchasing pro¬ 
perty from subsequent mortgagee in pos¬ 
session Prior mortgagee suing subse¬ 
quent mortgagee for recovery of mortgage 
debt claiming charge on purchase.money 
Suit is governed by Art. 132 84a 

Art. 181 Application under is go¬ 
verned by Art. 181 15 

Mortgage 

" Suit on Party claiming to be dis¬ 
missed from, on ground of paramount 
title, cannot redeem subsequently 120a 
Suit on Preliminary decree — Pro¬ 
ceedings subsequent to, are not in execu¬ 
tion but in suit and must be between 
same parties 120c 

Possession— Mortgagee’s right to, 
when accrues, stated 120(d) 

Suit on— Supplementary decree— 
Considerations for Court stated 1(c) 
Penal Code (45 of 1860) 

- S. 97—Mischief—Wbafc constitutes 

—Extent of right of private defence to 
property stated 14 

- S. 277—Spitting into well— Offence 

uoder S. 277 is committed 15(1)6 


-Headings—Use of—They cannot be 

looked to where section is clear 67c 

-Retrospective—Act is not generally 

retrospective if affecting vested rights— 
That wishes of some owners would be de¬ 
feated is no ground against application of 
act restricting a class of owners 22 d 

Landlord and Tenant 

-Agricultural cattle—Tenant keeping 


- S. 425—Mischief—What constitutes 

—Extent of right of private defence to 

property, stated 14 

Pleadings 

-It is not the practice to construe 

moffusil pleadings strictly 846 

Possession 

-Waste land — Possession follows 

title 90(a) 

Practice 


animals for commercial purposes and 
grazing them on village pasturages — 
Landlord is entitled to grazing dues 21a 

-Claim to hold as ante izara tenant 

does not amount to denial of landlord's 
title 15 (2)a 

-Forfeiture — Denial of landlord’s 

title must be nnrquivocal 15 (2)6 

Limitation Act‘(9 of 1908) 

- S. 5—Presentation cf appeal left to 

last day of limitation is negligence and 


-Appeal—Plea - Objection to Court- 

fees not raised in memo of appeal oannot 
be urged—If allowad, no remand should 
be made 17(c) 

Precedents 

-Judgment—Value of—Every judg¬ 
ment is authority on points deoided on 
facts found 116(6) 

Principal and Agent 
■-Agent cannot sue (or accounts 

706 
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Public Place 

-Place is public if people are allowed 

access without legal right—Use of water 
allowed—Well is public 15(l)(a) 

Railways Act (9 of 1890) 

- S. 101—Endangering—Meaning of— 

Train shunted to wrong line— Facts 
should be considered 26 

Registration Act f IS of 1908) 

-S. 17 (t)— Pent note embodying 

tenancy terminable at will is not com¬ 
pulsorily registrable 111 

- S. 49—Scope—S. 54, T. V. Act, re¬ 
quires registered document in certain 
transfers—It does not exclude unregis¬ 
tered document from evidence bnt 

makes transfer ineffectual 93(a) 

Specific Relief Act(l of 1877) 

- S. 42—Declaratory suit by remote 

reversioner—He does not acquire status 
of immediate reversionary heir thereby 

lOOd 

- S. 42—Scope — Hindu reversioner 

when has canse of action for suit, stated 

100(e) 

- S. 42—Suit for mere declaration of 

Btatus oi being reversioner is cot tenable 

100 / 

Transfer of Property Act (4 of 1882) 

- S. 6— Hindu presumptive rever¬ 
sioner’s interest is not transferable 

100(a) 

- S. 54—Scope—S. 54 reqaireB regis¬ 
tered document in certain transfers—It 
does not exclude unregistered document 
from evidence but makes transfer inef¬ 
fectual 93(a) 

- S. 54—Registered deed is itself a 

transfer—Unregistered deed if not ex¬ 
cluded from evidence under S. 49 of Act 
16 of 1908 or S. 91 of Act (l of 1872) is 
evidence of contract of sale which is 
perfected by either registration or de- 


T. P. Act 

livery of possession when sale is below 
Ra. 100 

- S. 55 (6) {b )~Charge under—Com¬ 
mences from payment of purchase 
money 78(a) 

- S. 55 (6) ( b ) —Person having charge 

is not bound by decision to which he is 
not a party 78(5) 

-'S. 55 (6) (b)—Consent decree De¬ 
cree-holder’s liability, stated 78(c) 

- S. 58 ( e )—Mortgage -by conditional 

sale—Ownership will vest only on fore¬ 
closure 120/ 

- S. 59—Scopeof Ss. 6Sto 71, Evidence 

Act—They do not concern with legality of 
attestation—It has to be proved like any 
other fact where denied—Execution ad¬ 
mitted if document shows requisite 
number of attesting witnesses — Attes 
tation need not be proved—If legality of 
attestation is denied evidence led on it 
must be considered 5 

-S. 90— Mortgage suit — Claim for 

personal decree refused—Matter cannot 
be re-agitated 1(a) 

- Ss. 122 and 127—Minor donee can 

aocept gift 55(1) 

Trusts 

-Trusts which Courts can control 

will be valid 47(c) 

Trusts Act (2 of 1882) 

—-Applicability—Bequest to charity is 

valid and governed by Act—But bequests 

for benevolent or philanthropic but, not 

charitable, purposes is void 47(b) 

Will 

-Construction of—Bequest to charity 

generally—Doctrine of cypres applied 

. 47 («) 

“ Construction of bequest to oharifcy 

lies generally—Uncertainty— Bequest j B 

void 47( rf ) 
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1916. 


Nagpur Judicial Commissioner’s Court. 


A. I. R. 1916 Nagpur 1 

Prideaox and Mittra, Offg. A. J. C.s 
Chunnilal — Defendant—Appellant. 

v. 

Tikamdas and others— Plaintiffs—Res¬ 
pondents. 

First Appeal No. 42-B of 1916, decid¬ 
ed on 16th November. 1916, against the 
Decree of Second Addl. Dist. Judge. 

, s ,* < ?. e f, ar A dth January, 19x6. 

JfiS;.* 1 P . C (5 of 1908), S. lI-Mort 8 «ge 
suit Claim for personal decree refused—Matter 

of 

invftpdThp'rf ^ a - lies mort 8 a 8 e suit have 
mnted the decision of the Court as to whether 

the Us! 0 / * h per3 “ nal decree is «i‘hin time and 
Die issue has been substantially tried, the 

“nd« r s Ca oo 0t ok re asi,a,ed on an application 
under S. 90 of the Transfer of Property Act 

>4 AH. 5 , 3 . dist.; 28 All. 36 s. rel. upon. * 

cation* P ‘ C (9 ° f 1908) ’ °- R P 9-Ap P u! 

Artic,c 

Pr^cedufe Coir ^ °' 34> R ’ 6 of ,he Civil 
the LhnUatlon*Actf SS “ 

3 - a: 

W31S 32 

application itself may be barfed*by VimitaG * h -f 
presented more than ° Dy , lltnltatlon lf 

—E 2 K “ 

£„'*•'>*»>• o 34 , 

A r n „» P,W wlthoot application. 

°* 34. R. 6of the ^CivTrp ro «d * under 

vivm.P rocedure Code f with¬ 


out an application on the part of the plaintiff, 
and on such application being made the Court 
has to decide in the first place whether there is 
a personal covenant to pay, and in the second 
place whether the claim to enforce such a cove¬ 
nant is within time. 42 Cal. 294 , diss. from. 

[R. 3. c. 2.] 

H. S. Gour —for Appellant. 

F.W. Dillon—ior Respondents. 

Judgment. This is an appeal from 
an ex parte decree passed under O. 34, 
R. 6 of the Civil Procedure Code. The 
plaintiffs sued upon a simple mortgage, 
dated the 14th June, 1893, securing the 
principal sum of Rs. io.ooo, payable by 
annual instalments of thousand rupees 
each. The mortgage contains a clear 
personal covenant to pay in case the sale- 
proceeds are insufficient to satisfy the 
mortgage-money There is also a provi¬ 
sion that in default of three instalments 
the whole amount will be payable. No 
repayments were made, and the cause of 
action, therefore, acc-ued on the 14th 
June, 1896. The suit was filed on the 
30th January, 1905. The plaintiffs asked 
for a sale decree and also for a decree 
that if there is a deficit from the sale of 
the mortgaged property, the sum may be 
recovered from the person or othei 
property of the defendant. 

In the course of the trial the defendant 
Pleaded that the claim for a personal 
decree was barred by limitation. In 
answer to this the plaintiffs relied upon a 
letter of 1902, said to have been written 
by the defendant, requesting the plaintiffs 
not to sue him, but it was stated by the 
plaintiffs that the letter cannot be found 
The plaintiffs tendered oral evidence 
the lower Court held that in view oV.Se 
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provisions of S. 19 of the Indian Limita¬ 
tion Act no oral evidence of the contents 
of the letter was admissible. 

Eventually a sale decree was passed 
without, however, liberty to apply for an 
order under S. 90 of the Transfer of Pro¬ 
perty Act. The conditional decree for sale 
was passed on the 30th September, 1908, 
and a final decree for sale on the 22nd 
July, 1909. The mortgaged property was 
sold on the 28th March, ign.andthe 
sale was confirmed on the 24th May, 1911. 
The fact that there was a deficit was 
perfectly clear as soon as the sale took 
place. The present application was filed 
on the 3rd October, 1915. 

The Additional District Judge merely 
records in the order sheet dated the 8th 
January, 1916, that “ a personal decree 
will be passed as desired by the decree, 
holder.’’ A formal decree, however, was 
drawn uy by the lower Court. The defen¬ 
dant has filed this appeal. 

There are two questions for decision 
the first is whether the lower Court’s 
refusal to give liberty, as prayed for in 
the plaint, to apply under S. 90 of the 
Transfer of Property Act operates as res 
judicata ; the second is whether the 
application on which the decree under 
appeal was passed was barred by limita¬ 
tion. 

We now proceed to decide the question 
whether the proceedings before the condi¬ 
tional decree operated by way of res 
judicata. The learned Counsel for the 
respondents urges that a claim for a 
personal decree is premature until it has 
been ascertained whether the sale-pro¬ 
ceeds are sufficient to pay of] the mort¬ 
gage-money. We entirely agree with 
this contention, but it does not follow 
that, where the parties have invited the 
decision of the Court as to whether such 
a claim is within time and the issue has 
been substantially tried, the matte! can 
be re-agitated upon an application under 
S. 90 of the Transfer of Property Act. 
The case relied on by him, Musaheb 
Zaman Khan v. Inayat-ul-lah (1), does 
not go so far as to lay down that it is 
not competent to the Court to decide 
such a question before the actual sale 
of the mortgaged property. Form 109 
of Schedule IV of the Code of 1882 
clearly contemplates such a claim being 
made in the plaint. Form 45 of Appen¬ 


dix E of the present Code shows that 
the plaintiff may claim that liberty 
be reserved to him to apply for a 
personal decree in case the proceeds of 
the sale are found insufficient to pay the 
amount due to the plaintiff. The case of 
Uttam Ishlok Rai v. Ram Narain Rai (2) 
supports the view we have taken. Now 
we have to see whether there was an 
adjudication upon this point at the trial. 

The right to claim a personal decree 
was put in issue. The plaintiffs by their 
pleadings admitted that their claim was 
prima facie barred by limitation ; but they 
relied upon an acknowledgment said to 
have been made in 1902 as saving limi¬ 
tation. This was the only ground urged, 
and it was held that they were not en¬ 
titled to give evidence of this acknow¬ 
ledgment as the letter was said to have 
been lost. The necessary result from 
such a finding was that such a claim 
could not be legally entertained. We 
think the absence of a declaration that 
the plaintiffs would be at liberty to make 
a further application under S. 90 of the 
Transfer of Property Act amounts to a 
refusal of the relief claimed and also 
amounts to a decision that they are not 
so entitled. 

The respondents now plead that they 
should be allowed to prove that there 
was a waiver of the defaults which pre¬ 
vented time from running against them. 
This was not their case at the trial, nor 
is such a case set up in the application 
dated the 3rd October, 1915* We think 
the respondents must be deemed to have 
acquiesced in the contention of the de¬ 
fendant that a personal claim is barred 
by limitation, for in our opinion, it was 
open to them to have appealed from the 
conditional decree in so far as it did not 
declare the right to such a claim. 
Although the findings recorded in the 
suit are not very clear, we think the 
learned District Judge, who held that 
oral evidence was not admissible to 
prove the acknowledgment, meant to 
decide that the plaintiffs’ claim fora 
personal decree was barred by limitation. 

We think the appellant’s contention that 
the application, dated the 3rd October, 
1915, is barred by limitation is sound. 
As already mentioned, the sale was con¬ 
firmed on the 24th May, 1911. I he views 
entertained by the High Courts hitherto 


(1) (1892) 14 All. s' 3 - 


(2) (1906) 28 All. 365- 



1916 


CHUNNILAL v. TlKAMDAS 


Nagpur i 


have been conflicting as to the limitation 
applicable to applications under the 
Transfer of Property Act for an order 
absolute for sale. It is. however, unneces¬ 
sary to refer to them, as certain recent 
decisions of their Lordships of the Privy 
Council have settled the question. In 
Abdul Majid v. Jawa/iir Lai (3) the Judi¬ 
cial Committee decided that an applica¬ 
tion for an order absolute to sell the mort¬ 
gaged properties, in other words, for an 
order directing enforcement of an order 
nisi is governed by Art. 179 of the 
Limitation Act of 1877. We may note 
that the trend of the recent decisions of 
the highest tribunal is to accept the 
Allahabad view. (See Ashjaq Husain v. 
Gauri Sahai (4), Batuk Naih v. Munni 
Dei (5), Manna Lai v. Sarat Chunder (6).] 
The respondents' learned Counsel relies 
on Nathuram v. Raja Seth (7), but this 
case must be regarded as absolute under 
the new Code. The present application 
was made in 1913, and is, therefore, 
governed by the Civil Procedure Code of 
1908. It is no longer an application 
under 8. 90 of the Transfer of Property 
'Act, but an application under O. 34 

! a ii 6 k the - Civil Procedur e Code. The 
jAllahabad view was that the limitation 

.governing an application for a decree 

under S. 90 of the Transfer of Property 

Act is that prescribed by Art. 178 of the 

L.m.tat.on Act of x 8 77 . We think 

the present application is governed by 

Ar m. 181 of the imitation Act of 190S. * 
here remains for us to notice a recent 

unnn T .u * Ca,cutta High Court relied 
upon for the respondents : Bishwambhar 

„ , v ■ ^ am Sundar Eaibarta Das ( 8 ). 
Holm wood and Chapman. JJ., held that 

Snder P 0 C f 0n p f0r , a . personal decree 

. . 6 , is not governed 

by Art l8l of the Limitation Act any 
more than an application for an order 
absolute under 0. 3 a R , tu a ■ 

TMc P , babIy published then 

This weakens the authority of the „ ' 

^b°g »tself is based upon 
AIL ) 3 5 MP R c.).' 9M) P - C ' 66 


2 3 I. C. 649 = 36 

c =u. c . , A 

( 7 ) (* 898 ) ii c p r d , 

(*) <‘^5) 4^ 7 ,„ 


Moni Dasi v. Pamela Lambert (g) and 
Rahmat Karim v. Abdul Karim ( 10 ). The 
case of Madhab Mom Dasi v. Lambert (9) 
must now be deemed to have been over¬ 
ruled by their Lordships of the Privy 
Council, for, in our opinion, an applica¬ 
tion for an order absolute for foreclosure 
cannot be distinguished from one for an 
order absolute for sale. We agree with 
the view laid down and cited with 
approval in Rahmat Karim v. Abdui 
Karim ( 10 ), that in making a supple¬ 
mentary decree the Court has to consider,! 
if any question of limitation arises/ 
whether the personal remedy was barred 1 
at the date of the institution of the suit 
and not whether it would be barred at 
the date of the application under S. 90 
of the Transfer of Property Act. But, 
in our opinion, it does not follow from 
this that the application itself may not 
be barred by limitation if presented 
more than three years after the confir- 
mation of the sale. 

The learned Counsel for the respond- 

hla/Vr ° n th * authorit y of Bishwam- 

Das l&) h t R u m J undar Kaibarta 
Das tt) that as the Court has no dis¬ 
cretion on an application under O. 34 
6 , it is bound to pass a decree \\V 

respectfully differ fro m this vSw The 

Court has to decide in the first place 
whether there ,s a personal covenanUo 
Pay and , n the second place whether 
the claim to enforce such a covenant is 

is legally an entiUed "to^it ** 

r er rig°hts 34 ’of R - t 6 h e Can ^ 
adjudicated upon Th™ Co!!?* been 

suo mo tu pass a decree un(J C Q rt ca ™ot, 

!h h °i Ut a -« ap P licat 'on on the ^part of 
the plaintiff. There is no u part of 

difference in the wording of O*'* V R baI 

and s, which lay down that the’ ] 

shall pass a final decree tor f . C ° Urt 

and sale on an application n f ? re . ciosure 

b=ha„ by [he pi^r”" - -ha, 

K. 6 , does not contain 34* 

think, no personal decree We 

without such an anniir. f- a be P as sed 

1 he result is that thi* } lln mation. 

The^de cjee of the lower Co u P r r! s S “™ ed! 
(«°) ( 1907 ) 34 Cal. 672. ' C ' S37 ' 
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and the application, dated the 3rd 
October, 1915, is dismissed with costs in 
both Courts. 

P.N./R.K. 

Appeal alloivcd. 
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BATTEN, A. J. C. 

Nakulsao —Defendant—Appellant. 

v. 

Ramadhinsao — Plaintiff—Respondent. 

Appeal No. 265 of 1914, decided on 
30th November, 1915, against the Appel¬ 
late Decree of Dist. Judge, Raipur, dated 
6th January, 1914. 

C P. Tenancy Act (11 of 1898), S. 41 (8) — 
Transfer by occupancy tenant without landlord's 
consent—’Landlord can evict transferee. 

S. 41 (8) pre supposes the right of a landlord 
to bring a suit for ejectment against the trans¬ 
feree and makes a special provision for the pro¬ 
tection of a tenant against both the landlord and 
the transferee. (P. 5, C. 2.J 

Where, therefore, an occupancy tenant of 
certain fields mortgaged them to the defendant; 
and the proprietor of the path in which the fields 
lay, sued to recover possession on the ground 
that the mortgage was without the landlord’s 
consent. 

HelA 9 that the question of abandonment by the 
tenant did not arise, whether or not he was 
joined as a party, and that the landlord was 
entitled to evict the transferee in possession. 
15 C. P. L. R. 17, dist. |P. 5, C. 2.] 

M. Chuckerbutty - for Appellant. 

J. Mittra— for Respondent. 

Judgment. —The first defendant ap¬ 
peals against the judgment and decree of 
the District Judge, in which he reversed 
the decree of the Munsif who dismissed 
the plaintiff’s suit. Sobharam was the 
absolute occupancy tenant of the five 
fields in suit. He mortgaged the fields 
in 1902, and the mortgagees foreclosed 
and took possession of the fields in May 
1909 ; the first defendant-appellant is 
the sole representative of the mortgagees, 
and the 2nd and 3rd defendants are the 
sons of the deceased mortgagor Sobha¬ 
ram. The plaintiff is the landlord, being 
the proprietor of the palti in which the 
fields lie. He sues for possession of the 
fields on the ground that the mortgage 
was without the landlord’s consent. Two 
of the fields were given by the mortgagees 
for cultivation to the 2nd and 3rd defend¬ 
ants f or the year 1910 - 11 , and they were 
still in possession of these two fields 


when the suit was instituted. There is a 
concurrent finding by both Courts that 
the mortgage was in contravention of the 
provisions of S. 41 of the Central Provin¬ 
ces Tenancy Act, and was, therefore, 
voidable at the instance of the landlord. 
The learned Munsif, however, dismissed 
the suit on the ground that the plaintiff 
had failed to show that the tenants had 
abandoned their holding. The 2nd and 
3rd defendants are described in the 
plaint as sub-tenants of two of the fields 
and are described in the jamabandis as 
occupancy tenants of the same two fields. 
The grounds on which the Munsif 
dismissed the suit and the District Judge 
reversed the Munsif’s decree appear in 
the following portion of the judgment 
of the learned District Judge :— 

“ The Court has dismissed the plaintiff's 
claim on the ground that because Sobharam's 
sons are in possession of two of the fields in 
suit (area 2'97 acres) there has been no such 
abandonment of Sobharam's fields (area 8*58 
acres) in suit as to justify the plaintiff-appellant 
to claim possession of these fields. The ruling 
[Bhola v. Falhu (1) quoted in support of the 
view has, I think, no application to this case. 
In paragraph 6 of the plaint the plaintiff has 
stated that in 1910-11 (t. ^.,) a year after the 
mortgagees took possession of the fields in suit 
in 1909) the defendant No. 1 Nakulsao let two 
of the fields (area 2 97 acres) to Sobharam’s 
sons, the defendants Nos. 2 and 3, that he 
(Nakulsao) retained 4*49 acres out of the fields 
under his cultivation and let the remaining area 
to defendant No. 4 Bhola. All these allega¬ 
tions in the 6th paragraph of the plaint have 
been admitted by the defendant No. 1 Nakulsao 
(paragraph 4 of his written statement). The 
allegations in the 6th paragraph of the plaint 
are not tantamount to an admission of the 
plaintiff that there has been no complete aban¬ 
donment by Sobharam or his son of the fields 
in suit. The contending parties are agreed that 
the mortgagees took possession of the fields in 
suit in 1909 and they are also agreed that only 
two fields (area 2*97 acres) out of the five mort¬ 
gaged fields (area 8 58 acres) were let to Sobha¬ 
ram’s sons, the 2nd and 3rd defendants, in 
1910-n. It is clear that the letting of only two 
fields constituted splitting or disruption of the 
mortgaged holding of Sobharam. It cannot be 
any evidence of the non-abandonment of the 
holding. Indeed the defendant 

No. 1 did not raise the plea of non-abandonment 
of the holding as a bar to the plaintiff's suit. 
Sobharam’s sons did not raise this plea. Nor 
have they made statements that there has been 

no complete abandonment of the holding. I find 

that there has been a complete abandonment of 
the fields in suit by their tenant or tenants in 
1909. and that the fact that two of the fields 
were let to Sobharam's sons, the defendants 
Nos. 2 and 3, in 1910.11, could not constitute 
non-abandonment of the fields in suit. The 
lower Court's decree is set aside and the plain¬ 
tiff's claim is decreed.” . K / 
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It would appear that the learned 
District Judge has applied the princi¬ 
ples of Bhola v. Fathu (i) to the 
case, but has held as a fact that the 
sub-tenants have abandoned the hold¬ 
ing, and that their continued entry 
as occupancy tenants in the jamabandis 
in respect of two fields is an error. The 
learned Counsel for the appellant, the 
ist defendant, the mortgagee, relies on 
the above cited case, and on Aladad 
Khan v. Daula Rajput (2), and argues 
that the mere fact that the original 
tenants, who are parties to the suit, are 
in possession of part of the holding, 
indicate that they have not abandoned 
the holding. The learned Counsel for 
the respondent plaintiff points out that 
the above cited rulings related to occu¬ 
pancy holdings, and that the law as to 
absolute occupancy holdings is now 
contained in sub*S. (8) of S. 41 of the 
Central Provinces Tenancy Act, XI of 
1898, which runs as follows :— 

“ If a person to whom an absolute occupancy 
tenant has transferred possession of his holding 
in contravention of the provisions of this 
section be ejected by the landlord, the tenant 
may apply to a Revenue Officer within one year 
of the ejectment of such person to be reinstated 
in possession of the holding, and the Revenue 
Officer may order him to be reinstated in 
possession on bis depositing within a stated 
period, for payment to the landlord, the costs 
incurred by the landlord in procuring the eject¬ 
ment, If the tenant fails to make such applica¬ 
tion within one year of the ejectment, or if he 
fails to deposit such costs within the period 
stated, his tenancy shall be deemed to have 
lapsed.’' 

The Central Provinces Tenancy Act, 
XI of 1898, came into force on the 21st 
October, 1888, while Bhola v. Fathu (1) 
was a ruling of igoi, but it referred to a 
case governed by the previous tenancy 
law, for it was based on a suit in a Civil 
Court in which a landlord sought to 
obtain possession of an occupancy field 
by avoiding a mortgage which had been 
foreclosed. No such suit in respect of 
occupancy land lies under the present 
law. 


It appears to me that the princip 
embodied in Bhola v. Fathu (1) and t 
cases cited therein, none of which w< 
cases of absolute occupancy holdin; 
relate to a condition of affairs which 
now obsolete, and do not apply to t 
conditions existing under the present h 

r) (JQW) is C. P. L. R: 17 . 

( 2 ) { 1896 ) 9 C. P. L. R. i 0I . 


Under the previous tenancy law there 
was no statutory protection for a tenant, 
whether absolute occupancy, occupancy 
or ordinary, when his transferee was 
evicted by the landlord through the Civil 
Courts ; and protection was extended to 
them by the Courts in the manner laid 
down in Bhola v. Fathu (1), though such 
action would seem really to have protect¬ 
ed the transferees rather than the tenants. 
Under the present law the Civil Courts 
have nothing to do with the avoidance by 
the landlord of transfers by occupancy 
and ordinary tenants, while the rights of 
an absolute occupancy tenant whose 
transferee is ousted by the landlord are 
expressly protected, by sub-S. (8) of 
S. 41 quoted above, in a manner which 
protects him against both the landlord 
and the transferee. The sub-section pre¬ 
supposes the right of a landlord to bring 
a suit for ejectment against the transferee, 
and makes a special provision for the 
protection of the tenant whose interests, 
therefore, need not be considered by the 
Court. If the view of the first Court 
were correct in this case, then the object 
of the legislation would have failed, for 
the tenant, being only a sub-tenant as 
against the mortgagee who has foreclosed, 
would be liable to eviction. The legis¬ 
lation was clearly intended to protect 
both landlord and tenant, for the result 
of the transferee's ejectment is the possi¬ 
bility of the tenant’s reinstatement. If 
the landlord’s suit could not be maintain¬ 
ed, the tenant could not be reinstated as 
such. 

For these reasons I consider that the 
question of abandonment by the tenant 
does not arise, and the appeal is dismiss¬ 
ed with costs. 

P.N./R.K. 

Appeal dismissed. 
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Batten, A. j. c. 
Biikishan —Plaintiff—Appellant. 


v. 


Narainsha Defendant—Respondent. 

First Appeal No. 95 of 1914, decided 
on 12th May, 1916, against the Decree of 
Dist. Judge, Hoshangabad, dated 30th 
June, 1914. 


Scope of Sa 63 to 71 of Evidence Act—They 
i»ot concern with legality of attention—It baa 
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be proved like any other fact where denied— 
Execution admitted if document show* requisite 
number of attesting witnesses—Attestation need 
not be proved—If legality of attestation is denied 
or evidence led on it must be considered—Evi¬ 
dence Act (1 of 1872), Ss. 68 to 71. 

Ss. 68 to 71 of the Evidence Act deal with the 
manner in which the fact of execution may be 
proved by witnesses or by admission, and have 
no direct bearing on the question as to whether 
the attestation was according to law. The 
sections proceed on the assumption that the 
attesting witnesses referred to are attesting 
witnesses within the meaning of the law requir¬ 
ing the document to be attested. If the fact 
that there are any valid attesting witnesses is 
denied, it has to be proved like any other 
disputed fact. If execution is admitted, no 
other proof of mere execution is required and if 
the document on its face purports to have been 
attested by the required number of attesting 
witnesses, and if it is not denied that they were 
attesting witnesses then the question of valid 
attestation does not arise, or if it be considered 
that it arises, then the maxim “ omnia prasu- 
muntur rite esse acta " comes in. If, however, 
it is denied that the attestation was according 
to law, the person relying on the deed as an 
attested deed must prove this like any other fact 
which is not admitted. Even if due attestation 
is not denied but evidence on the subject is 
given, the Court cannot ignore that evidence. 

[P. 9. C. 1 .) 

M. Chuckerbutty and B. Basu —for Ap¬ 
pellant. 

F. W. Dillon —for Respondent. 
Judgment. —The appellant-plaintiff 
sued for a foreclosure decree on a mort¬ 
gage-deed, dated the 10th November, 
1895, for Rs. 8,000 without interest. 
The defendant admitted execution of the 
deed but, among other pleas, denied that 
the deed was validly attested. The 
learned District Judge held that the deed 
was not attested in the manner required 
by S. 59 of the Transfer of Property Act 
and could not operate as a mortgage- 
deed, but gave the plaintiff a personal 
decree for Rs. 8,000. The plaintiff 
appeals. 

On the plea of the defendant an issue 
was framed as to whether the deed was 
properly attested. 

The deed purports to have been attest¬ 
ed by four witnesses. Maharajshah, 4th 
witness for the defendant, Tribhuvanlal, 
1st witness for plaintiff, one Ramlal who 
is dead, and Nandlal, 2nd witness for 
the plaintiff. The scribe of the deed is 
dead. Other witnesses as to attestation 
are the plaintiff himself as his own 4th 
witness, the 5th plaintiff's witness Kushi- 
lal and the defendant himself as his own 
first witness. The Judge who decided 
the case heard the witnesses for the 


defendant but his predecessor had re¬ 
corded the evidence for the plaintiff. 
The 3rd witness for the plaintiff’s agent 
Munnalal deposes that the two attesting 
witnesses Nandlal and Tribhuvanlal 
admitted to him that the defendant had 
signed the deed in their presence. I 
agree with the District Judge that no 
weight can be attached to this man’s 
evidence. The attesting witness whose 
signature comes first is Maharajshah who 
signed as Dewan Maharajshah and in his 
evidence describes himself as zemindar . 
He is a person of good social position. 
He says that he did not see the defen¬ 
dant execute the deed and the deed was 
brought to him by Seth Ramlal (not the 
deceased witness), the defendant’s agent, 
and he attested it on Seth Randal's 
admission that it was all signed. He 
does not remember whether the defendant 
certainly did not sign in his presence. 
The plaintiff as witness admits that 
Maharajshah was not present when the 
defendant executed the deed. His 
story is that a servant may have been 
sent to call Tribhuvanlal, Ramlal 
and Nandlal (the other three attesting 
witnesses), at any rate they were there 
when the defendant signed ; that the 
defendant signed the deed in their pre¬ 
sence, took it away to get it attested 
by Maharajshah and brought it back 
and then the other three witnesses 
attested it. The witnesses according to 
his version took very little active interest 
in the proceedings. He left the details 
to his munim and father-in-law Kriparam, 
the father of the Seth Ramlal mentioned 
by Maharajshah. The 5 th witness 
Khushilal tells much the same story. He 
does not remember how three attesting 
witnesses happened to be there. The 
defendant deposes that when he signed 
no attesting witnesses were present and 
the 5th man Khushilal was not present. 
He would seem to imply, left the 
deed with the plaintiff after signing it. 
He did not see the attesting witnesses at 
all. He professes not to have known the 
contents of the deed and is not a satis¬ 
factory' witness any more than the plain¬ 
tiff himself is. There is no real guarantee 
that the 5th witness Khushilal was 
present. He says he and his master had 
gone to the shop of Balkrishna Seth 
when the deed was signed and that 
Tribuvanlal and Ramlal were there 
already before the arrival of the defendant 
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and the scribe. This story does not 
square with the story of any of the other 
witnesses. The first witness Tribhuvanlal 
said in examination in-chief that he and 
the other two signed after seeing the 
defendant sign. In cross-examination he 
at first said that he had arrived after the 
defendant had signed and then that he 
saw the defendant Narayanshah sign. 
Finally when examined by the Court he 
said what really happened was this. He 
was called from the neighbouring shop of 
his master after the deed had been exe¬ 
cuted and signature of Maharajshah 
affixed and he then attested the deed. 
Nandlal P. W. No. z says that he arrived 
after the signature of Maharajshah and 
the other two attesting witnesses and 
attested because he was asked to. The 


defendant was pointed out to him as the 
person who had executed the deed, 
Ramlal was present when he attested but 
not Tribhuvanlal. The witness is quite 
positive and unshaken in his evidence. 
There is also some evidence that Tribhu¬ 
vanlal and Nandlal have been won over 
by the plaintiff, but this evidence carries 
no weight. The witnesses do support the 
plaintiff to this extent, that they saw the 
defendant at the place, which is not the 
defendant’s case. 

On the above evidence I am asked by 
the learned Counsel for the appellant to 
hold that at least two of the attesting 
witnesses, Tribhuvanlal and Ramlal, were 
present when the defendant executed the 
deed, even if Nandlal, who cannot know 


what happened before he arrived, wen 
not. But I cannot possibly draw thi: 
conclusion from the evidence. Th< 
maxim ‘ omnia pmsumxmtur rite ess 
acta ’ can have no possible application ii 
this case, because of the manner in whicl 
it is admitted, that Maharaj Singh’ 
signature was obtained. The presumptioi 
to be drawn from the document itsel 
would be that the three last attestin; 
witnesses signed in similar circumstance 
to Maharaj Singh, and this view i 
supported by the attesting witnesse 
themselves. The plaintiff’s story t 
account for the three last attestin 
witnesses having seen the defendant sigr 
aUhough the fi rst did not> is a mo£ 

improbable one. If the burden of provin 
due attestation lies on the plaintiff, the 
I agree with the District Judge that h 
has failed to prove it, indeed the evident 
leads to the conclusion that the deed wa 


not attested according to law. At the 
time of the execution it was not known 
that attesting witnesses were required to 
witness the actual signature of defendant; 
it was quite usual to attest on an acknow¬ 
ledgment of execution. 

It is argued, however, for the appellant 
that the defendant having admitted in 
his pleadings in the suit that he had 
executed the deed, it was not necessary 
for the plaintiff to prove due attestation, 
or at any rate it lies on the defendant to 
prove that the decument was not duly 
attested, by reason of the provisions of 
S. 70 of the Evidence Act, which runs as 
follows :— 

44 The admission of a party to an attested 
document of its execution by himself shall be 
sufficient proof of its execution as against him, 
though it be a document required by law to be 
attested.'* 

S. 70 must be read with S. 68, which 
runs :— 

“ If a document is required by law to be 
attested, it shall not be used as evidence until 
one attesting witness at least has been called for 
the purpose of proving its execution, if there be 
an attesting witness alive, and subject to the 
process of the Court and capable of giving 
evidence/’ 

Ss. 69 and 71 provide for contingen¬ 
cies which do not exist in this case. 

In Abdul Karim v. Salimun (1) it was 
ruled that the word “ admission ” in 
S. 70 of the Evidence Act relates only to 
the admission of a party in the course of 
the trial, and not to the attestation of a 
document on the admission ot the party 
executing it, or to an admission otherwise 
than at the trial, views affirmed by this 
Court in Panduratig v. Balaji (2) and 
Bvdha v. Sarxvan (3). With reference to 
this case Messrs. Woodroffe and Ameer 
Ali in their notes to S. 70 of the Evidence 
Act observe: 

“ It seems to have been assumed ..that provid¬ 
ed the admission (of execution) was made during 
the course of the trial it would have the effect 
here submitted/’ 

namely, that the admission of a party 
during the course of the trial will dis¬ 
pense with the necessity of calling attest¬ 
ing witnesses. The defendant, however, 
m that case denied execution, he did not 
admit execution and deny that the deed 
was attested according to law. The 
observation of the commentators is not 
based even on an obiter dict um and the 

(0 (1900) 27 Cal. i fl o. 

(*) (1901) 14 C. P. L. R. 42 . 

( 3 ) (1911) 7 N. L. R. 8 S «u I. C.689. 
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judgment does not really conflict with 
the following observations in Jogendra 
Nath Mukhopadhya v. Nitai Chum 
Bundopadhya (4):— 

“ N’ow, although, no doubt, as the learned 
Vakil for the appellant contends, S. 70 of the 
Evidence Act is not sufficient to dispense with 
the necessity of proof of attestation by two 
witnesses to make the mortgage-bond valid 
under S. 59 of the Transfer of Property Act, 
the only effect of S. 70 being to make the 
admission of the executant sufficient proof of 
execution, yet the facts found, namely, that the 
mortgage-deed, on the face of it, shows that it 
was duly signed by two witnesses able to read 
and write and that it is a valid document, 
although the writer of it has falsely denied 
execution of it in his presence, are sufficient, in 
our opinion, to warrant the conclusion that the 
requirements of S. 59 of the Transfer of 
Property Act ..have been satisfied.*’ 

In the absence of good evidence that 
the attesting witnesses had not seen the 
executant sign, the learned Judges held 
there was a presumption of valid attesta¬ 
tion. The ruling in Jogendra Nath 
Alukhopadhya v. Nitai Churn Bundo- 
padhya (4) is in fact to the same effect as 
those in Must. Jhama v. Deobux (5) and 
Seth Mulchand v. Must. Janki (6). I do 
not think the learned Judges intended to 
lay down the rule that when the defend¬ 
ant admits execution and does not plead 
that the attestation was not according to 
law, it is necessary to call attesting wit¬ 
nesses as provided in S. 68, irrespective 
of S. 70. The case before them was one 
where witnesses to attestation had been 
called and attestation according to law 
had been denied. In Nund Kishore Lai 
v. Kanee Ram Tewary (7) the execution 
of the deed had not been challenged. In 
Must. Jhama v. Deobux (5)—in which 
some of the mortgagors admitted and 
some denied execution and evidence was 
given on the subject of attestation— 
Drake-Brockman, A. J. C., in holding 
that the burden of proving the attestation 
lay on the mortgagees, observed : — 

“ It is contended on behalf of the mortgagees 
that S. 70 of the Indian Evidence Act is inconsis¬ 
tent with their being required to do more than 
prove execution by the mortgagor of a deed 
which purports on its face to have been attested 
I see no such inconsistency. Execution of a 
deed to whose validity attestation is essential 
designates the whole operation, including both 
the signature of the party and the attestation of 
the subscribing witnesses: per Lord Brougham 


( 4 ) ( 1903 ) 7 C. W. N. 384 . 

(5) (1906) 2 N. L. K. 10. 

(6) (1906) 2 N. L. k. 65. 

(7) (1202) 29 Cal. 355. 


in Casement v. Pulton (8). In S. 70 the expres¬ 
sion 4 5 6 7 execution by himself’ is evidently distin¬ 
guished from that execution by witnesses, which 
is known as ‘attestation.* The section lays 
down no rule as to the burden of procf, but in a 
particular class of cases makes proof of partial 
execution adequate as proof of complete execu¬ 
tion.” 

The learned Additional Judicial Com¬ 
missioner was dealing with the question 
of burden of proof in a case in which 
execution had been denied by some of the 
mortgagors, and the question raised in this 
appeal was not directly before him. I do 
not understand the last sentence quoted 
to mean that in a case in which execution 
was admitted but due attestation denied, 
admission of execution made it unneces¬ 
sary for due attestation to be proved. I 
may remark that the provisions of S. 70 
find no place in the English Law, accord¬ 
ing to which the attesting witness must 
be called even though the deed be on the 
execution of which is admitted by the 
party to it. The appellant relies on the 
following observatians of Woodroffe and 

Ameer Ali under S. 70 :— 

•'Attestation is only a form of solemn proof 
required in certain contested cases by special 
Legislative Enactment, and it is difficult to under¬ 
stand why witnesses should be called to prove a 
document against a party who formally admits 
that it is a valid document ss against him.” 

If a party admits execution but denies 
lawful attestation, he cannot be said to 
admit that it is a valid document, and I 
do not see how the above observations 
help the appellant. 

A careful study of the provisions of the 
Evidence Act, read with S. 59 of the 
Transfer of Property Act, leads me to the 
following conclusions, it being understood 
that attestation means attestation by a 
person who has seen the executant sign. 
S. 58 of the Evidence Act provides that 
no fact need be proved which is admitted 
at the hearing, but this rule is controlled 
by S. 68, which enacts that if a document 
is required by law to be attested, it shall 
not be used as evidence unless one 
attesting witness at least is called to 
prove its execution. Thus a mortgage- 
deed could not be sued upon, even if its 
execution is admitted, unless it is proved 
in the manner provided by S. 68, were 
it not for S. 70, which re-establishes 
the effect of S. 58 which would other¬ 
wise be overriden by S. 68. Ss. 68 
to 71 deal with the manner in which 
the fact of execution may be ; proved 


( 8 ) ( 1845 ) 70 R. R. 19 - 
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by witnesses or by admission, and have 
;no direct bearing on the question as 
to whether the attestation was according 
|to law. The sections proceed on the 
'assumption that the attesting witnesses 
referred to are attesting witnesses within 
jthe meaning of the law requiring the 
document to be attested. If the fact that 
there are any valid attesting witnesses is 
denied, it has to be proved like any other 
disputed fact. If execution is admitted 
no other proof of mere execution is 
required, and if the document on its face 
^purports to have been attested by the 
'required number of attested witnesses, 
land if it is not denied that they were 
[attesting witnesses, then the question of 
ivalid attestation does not arise, or if it 
be considered that it arises, then the 
maxim "omnia prasumuntur rite esse acta" 
[comes in. If, however, it is denied that 
the attestation was according to law, the 
person relying on the deed as an attested 
deed must prove this like any other fact 
which is not admitted. Even if due 
attestation is not denied, but evidence on 
u the subject is given, the Court cannot 
ignore that evidence. In Pandurang v. 
Balaji (2), Ismay, J. C., observed : 

“ The argument that the admission of the 
defendants did away with the necessity for proof 
is not to the point. It may have been unneces¬ 
sary in the present case to call the attesting 
witnesses, but when they were called, and when 
they disclosed the fact that their attestations 
were not such as are required by law, the Court 
was, I think, bound to take judicial notice of the 
statutory provisions contained in the Transfer 
of Property Act.” 

In the present case the fact that the 
document was attested according to law 
was denied, and was put in issue, and 
some of the so-called attesting witnesses 
were called. In such a case due attesta¬ 
tion is either proved or not proved, which 
necessarily involves evidence by the 
attesting witnesses regarding execution, 
and in either event there is no scope for 
the application of S. 70. There can be 
no due attestation without execution and 
if due attestation is not proved or dis¬ 
proved, the fact of execution is of no 
avail, so far as the validity of the deed 
as a mortgage-deed is concerned. As I 
have held that attestation according to 
law has not been proved the admission 
of execution does not help the appellant 
and the appeal must be dismissed. 

The defendant-respondent has filed a 
cross-objection against the personal 
decree for Rs. 8,000. All that the Dis¬ 


trict Judge says in this judgment is that 
the deed contains a clear personal 
covenant to pay. The relevant passages 
in the deed have been translated as 
follows:— 

“ in lieu of ihe said sum of Ks. 8*000 I have 
mortgaged to you without possession the sixteen 
annas of the inferior proprietary right of Afauza 
Pandi—in short the whole area within the 
boundaries of the sixteen annas of Mauza 
Pandi, Tahsil Sohagpur, District Hoshangabad, 
laying down the stipulation that the same shall 
continue under ^mortgage till the liquidation 
of the amount specified above. The condition 
of the deed is that I will pay the sum of 
Rs. S,ooo without interest in a lump sum 
on mill Baiihakh Sudi 15 % Sambai I970, and in 
default of payment in a lump of the said sum at 
the stipulated time, the entire sixteen annas 
of Mauza Pandi including all the rights and 
privileges referred to above shall stand foreclos¬ 
ed in favour of the said Seth. Thereafter I 
shall have no right whatever to the mortgaged 
mauza , which will then stand foreclosed. As 
you are in possession till the end of Samba! 1971 
by virtue of the theka , you may, after foreclosure, 
hold possession for ever as inferior proprietor 
in my place.” 

In the very recent case of Govind v. 
Jagannath (9) it was held by Drake- 
Brockman, Judicial Commissioner, that, 
when in a mortgage suit the remedy of 
the mortgagee is expressed to be fore¬ 
closure, the mere fixation of a date by 
which the mortgagor undertakes to pay 
the mortgage-money does not amount to 
a stipulation binding him to repay the 
same within the meaning of Clause (a), 
S. 68, Transfer of Property Act. I can 
find nothing in the stipulations in the 
present mortgage-deed to distinguish it 
from the mortgage in that case, in which 
the mortgagees relinquished their mort¬ 
gage right. In that case as in this the 
mortgagors undertook to pay on a given 
date and in this case as in that one remedy 
only, foreclosure, is expressly named, 
and foreclosure is the sole remedy for 
default. There is nothing in the deed 
to show that any other remedy was in¬ 
tended to be available. 

The result is that the plaintiff’s appeal 
is dismissed with costs. As a result of 
the cross-objection the plaintiff’s suit is 
dismissed with costs of the lower Court 
and with costs of the cross-objection in 
this Court. 

P.N./r.k. 

Appeal dismissed ; Cross-o bjection allowed. 
M (1916) 12 N. L. R. ,9-33 1. C . 7S3 . 



10 Nagpur 


1916 


Dhaxoolal v. Mt. Baji (Stanyon, A. J. C.) 


A. 1. R. 1916 Nagpur 10 

Stan vox, A. J. C. 

Dhanoolal —Defendant—Appellant. 

v. 

Mt. Baji — Plaintiff—Respondent. 

Appeal Xo. ioS-B of 1915, decided on 
7th July, 1916, against the Appellate 
Decree of Addl. Dist. Judge, Akola. 
dated 26th November, 1914. 

(a) Civil P. C (5 of 1908), O. 3, R. 4-Provi 
worn are imperative. 

The provisions of O. 3, R. 4 of the Civil Pro¬ 
cedure Code, 190S, are clear and imperative, and 
the Courts have no power to relax them. 

[P. 11, C. IJ 

(b) Civil P. C. (5 of 1908), O. 3, R. 4-Power 
of attorney—Name of pleader omitted from— 
Pleader is not duly appointed and appeal present¬ 
ed by him is not properly presented. 

A Pleader whose name is omitted from the 
body of a vakalatnamah is not a duly appointed 
Pleader, and an appeal presented by him is not 
properly presented, even though the omission 
might be only due to an oversight. P. 11, C. I.) 

(c) Civil P. C. (5 of 1908), O. 3, R. 4—Pleader 
not duly appointed—Objection not taken till late 
stage—Proceeding is not validated. 

The fact that no objection is taken till a very 
late stage, does not validate the appointment of 
a pleader which was not duly made. I9 I. C. 
674 ; A.I.R. (1914) Mad. 369 and 6 A.L.J. no. 
Notes foil. [P. 10. C. 2.] 

(d) Civil P. C. (5 of 1908), O. 3, R. 4-Pleader 
—Delegation of doty by, must be strictly in 
accordance with law. 

An act or appearance by any Pleader, not 
duly appointed by the person for whom he is to 
act, is no act or appearance in law. [P. 11, C. 1.] 

Where a Pleader, expressly empowered to 
employ a colleague to act for or with him, makes 
such appointment, he must strictly comply with 
the provisions of O. 3, R. 4(1), Civil Procedure 
Code, unless exempted by Clause (3) of the 
same rule. 20 Bom. 293, ref. to. 

M. B. Dixit —for Appellant. 

Lai Mohan and V. Bose —for Res¬ 
pondent. 

Judgment. —In this case the appel¬ 
lant has been the victim of his friends. 
A decree was passed against him by the 
Munsif of Khamgaonon the 4th October, 

1911. An application for copies of the 
judgment and decree was made on the 
30th October, 1911, and the copies were 
prepared and delivered on the 19th 
December, 1911. Mr. G. V. Karaik, a 
Pleader of Berar, was retained by the 
appellant, and he prepared the memoran¬ 
dum of appeal and signed it on the 25th 
January, 1912. On the same date a power- 
of-attorney was executed in his favour 
and accepted and signed by him. There¬ 


after instead of doing his work and 
presenting the appeal, he appears to 
have delegated that duty to another 
Pleader, Mr. R. M. Gupte, who irregu¬ 
larly added his signature to Mr. Kamik’s 
power-of-attomey, and, on the same day, 
persuade, an ill-informed or careless clerk 
to accept the appeal. The clerk’s endorse¬ 
ment reads :— 

“ Presented by Mr. R. M. Gupte, Pleader, 
beyond time and duly stamped.” 

The appeal was then 32 days beyond 
time, and was rejected by the lower 
Appellate Court on the 31 st January’, 

1912. On the 7th June, 1912 the appel¬ 
lant appealed to this Court (Second Appeal 
Xo. 144-B of 1912), and, on the 18th 
January, 1913, Hallifax, A. J. C. ( direct¬ 
ed the lower Appellate Court to consider 
whether there was sufficient cause for 
the delay in presenting the appeal to 
justify an extension of time. After due 
inquiry* the lower Appellate Court 
extended time, and, on the 14th August, 

1913, admitted the appeal for hearing. 
The hearing was fixed for the 27th 
January, 1914, but the appeal was 
adjourned unheard by two consecutive 
Judges until it came before a third on 
the 16th November, 1914, when objection 
was taken that the appeal had not been 
duly presented. This objection prevailed, 
and, on the 26th November, 1914, the 
learned Additional District Judge, follow¬ 
ing the decision in Muhammad Ali Khan v. 
Sukhu (1) [which was confirmed in appeal 
Mohammad Ali Khan v. Jasram (2)], 
dismissed the appeal. The learned 
Judges of the Allahabad High Court 
[following an earlier decision of the 
same tribunal cited as Pokhpal Singh v. 
Damher Singh (3), which I have been 
unable to find] held that a Pleader 
whose name is omitted from the body of 
the vakalatnamah is not a duly appointed 
Pleader, and an appeal presented by him 
is not properly presented, even though 
the omission might be only due to an» 
oversight. It was also held that the fact 
that no objection was taken till a very 
late stage would not validate the 
appointment of a Pleader which was not 
made properly. 

From the above decree the present 
appeal was made 125 days later, and it 


(1) (19*3) 19 I- C. 674. 

(2) A. I. R. (1914) Mad. 369 = 23 !• C. 464 = 
All. 46. 

(3) ( 1909 ) 6 A. L. J. no .Votes. 
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is only brought just within time by allow¬ 
ing 36 days as requisite for obtaining 
copies. 

It is obvious that the appellant has no 
locus standi. From such experience as I 
have had of Berar, a practice appears to 
me to be growing up among Pleaders of 
orally delegating their duties to one 
another. This is a form of laxity which 
cannot be recognized because it is dis¬ 
tinctly illegal, as was pointed out in Shiv- 
dayal Bamcharan v. Khetu Gangu (4). 
It is also obviously irregular; and when 
it goes, as it did in this case, to the 
extent of delegating the important duty 
of presenting a memorandum of appeal 
to a Pleader not appointed by the appel¬ 
lant, who signs a power not given to 
him, the procedure borders upon profes¬ 
sional misconduct. We do not find here, 
as was the case before the Allahabad 
Judges, a belated objection to a mere 
inadvertent omission from the body of 
the vakalatnamah of the name of a 
'Pleader whom the appellant desired to 
appoint. Here there was no power at all 
in favour of the Pleader who presented 
the appeal, but his unauthorized and 
improper signature on a power given to 
another Pleader ; and objection was taken 
at the first hearing, inter partes. I concur 
in the views of the learned Judges in the 
Allahabad and Bombay cases above 
cited. It makes no difference that 
Mr. Gupte professedly appeared for the 
appellant on the 31st January, 1912 by 
himself, and on the 27th January, 1914 
and 23rd June, 1914 with Mr. Karnik. It 
is obvious that these appearances were 
equally without authority. But even if 
they had been duly authorized by a 
power-of-attorney subsequently obtained 
from the appellant, that could not have 
validated the presentation of the appeal. 
The provisions of O. 3, R. + of the Civil 
Procedure Code, 1908, are clear and 
imperative, and the Courts have no power 
to relax them. An act or appearance by 
any Pleader, not duly appointed by the 
person for whom he is to act, is no act or 
appearance in law. I do not say that 
where a Pleader is expressly empowered 
to employ a colleague to act for or with 

S ** ™ ay r101 mak * the appointment. 
But if he does so, he must obey O. 3 , 

R. 4 U), of the Civil Procedure Code. 
The only exception is that provided by 

(4) (*896) 20 Bom. 293. 


Clause (3) of the same rule. Where a 
Pleader, duly authorized by a power-of' 
attorney to act in this behalf , appoints a 
legal practitioner of the classes described 
in Clause (3) to act for him. the latter is 
of course not under any obligation to 
produce written authority. But if the 
Pleader appointing him has no express 
written authority to appoint a Barrister 
or Advocate, the latter cannot legally 
appear for him. It will be well if the Bar 
will give special attention to these provi¬ 
sions of the law, and regulate their 
practice accordingly, so as to avoid such 
failures of duty and loss to parties as the 
unauthorized delegation of work must 
involve. 

The appeal fails and is dismissed with 
costs. 

P.N./R.K. 

Appeal dismissed. 
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Stanyon, A. J, C. 
Jhitibai — Defendant—Appellant* 


TejTnal —Plaintiff—Respondent. 

Appeal No. 211 of 1915, decided on 
21st July, 1916, against the Appellate 
Decree of theDivnl. Judge, Chhattisgarh, 
dated 17th December, 1914. 

(•) Guardian and Ward—Debt by guardian— 
Minor is not personally liable. 

The guardian of a minor cannoi bind his ward 
personally by a simple contract debt. 2 N, L. R. 
25 and 34 Cal. 892, foil. [P. l2% C. I.] 

(b) Guardian and ward-Guardian cannot 
bind ward s estate. 


b uai u*aii Itinnoi 


w —- -- ..to naiu t.>Iillc 

except by a document purporting to bind it. 
20 Bom. 61 and 35 Cal. 320. foil. [P. i 3> c. 2.] 

(c) Hindu Uw-Ancctral trade-Manage- 
menl by guardiao-M.nor is liable fur acts of 
guardian for his benefit. 

Under Hindu Law where an ancestral trade 
descends upon a minor as the sole member of 

“Vk* *" d * he » c Mtral trade is carried on 
“J", the superintendence of the minor’s 

?hU« 8Ua,? . , .*u f °v r lhe benefit ofthe minor, 
‘ h *T'° r ml11 be .. bo ! ,nd by all the acts of the 
guardian necessarily incidental to or flowing out 
of the carrying on of the trade. [P. l2 . C 2 ] 

Lai Mohan and Vivian Bose- f or 
Appellant. 


B S. Gour and Gulam Mohi-ud-din - 
for Respondent. 

****»**'— In my °P inion the Courts 
below have gone completely wrong in this 
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case. In the very teeth of the rulings of 
this and other Courts laying down the 
law for their guidance they have given a 
personal decree against a minor for a 
debt contracted by her guardian. The 
decree of the first Court is “ that the 
defendant do pay plaintiff Rs. 1,898-5-0,” 
and the decree of the lower Appellate 
Court dismisses the appeal made by the 
defendant from that decree. The decree 
does not purport to bind any estate. Yet 
it was pointed out clearly enough over ten 
years ago in Tukaram Manaji Dhangar 
v. Ramchandra Hari Peshiar (1), on the 
authority of several rulings coming from 
the Privy Council and the High Courts 
of Calcutta, Madras and Bombay, that a 
minor cannot be bound personally by 
contracts entered into by a guardian 
which do not purport to bind the estate. 
A later ruling to the same effect will be 
found in Surendra Nath Sarkar v. Atul 
Chandra /coy (2). 

It is, however, necessary to see whether 
the plaintiff is entitled in this suit to any 
decree against any estate belonging to 
the minor. In Rampartab Satnrathrai v. 
Foolibai (3) it was held that under Hindu 
Law, where an ancestral trade descends 
upon a minor as the sole member of the 
family, and the ancestral trade is carried 
on under the superintendence of the 
minor’s natural guardian for the benefit 
of the minor, the minor will be bound by 
all the acts of the guardian necessarily 
incidental to or flowing out of the carry¬ 
ing on of the trade. The principle 
governing this decision was applied by 
analogy in Sakrabhai v. Maqanlal (4), in 
which a Pull Bench ruled that trade debts 
properly incurred by a Hindu widow on 
the credit of the assets of the business 
which she had inherited as the heiress, 
of her deceased husband, are recoverable 
after her death out of the assets of the 
business as against the reversioners who 
have succeeded thereto. In Raghu- 
nathji Tarachand v. Bank of Bombay (5) 
it was held that where a joint Hindu 
family carries on a business or profession, 
and maintains itself by it, the share of a 
minor co-parcener is responsible for the 
debts of such business or profession, 


(1) (1906) 2 N. L. R. 25. 

(2) (1907) 34 Cal. 892. 

(3) (1896) 20 Bom. 767. 

(4V (1902) 26 Bom. 206. 

< 5 ) (19*0) 34 bom. 72 = 2 L C. 173. 


irrespective of any necessity or benefit 
other than the carrying on of the family 
business or profession. All usual acts 
done by the manager in the normal course 
of carry ing it on will be considered as 
necessary and within his authority. In 
the ruling last cited Chandavarkar, J., 
regarded the above case as an exception to 
the rule of Hindu Law that debts contract¬ 
ed by a managing member of the joint 
family are binding on the other members 
only when they are for a family purpose. 
With due respect it seems to me that 
the case is not any exception to, but an 
illustration of, that rule. To carry on 
the trade of a trading family is as much 
a family purpose as anything can be, 
and I am unable to appreciate the 
difference drawn by the learned Judge 
between " family purpose ” and “ trading 
purpose or purpose incidental to it ” in a 
case where the trade is itself a family pur¬ 
pose. We may take it as sound law 
that where a Hindu family maintains 
itself by trade, and a minor becomes by- 
inheritance the sole owner of such busi¬ 
ness, if the trade is thereafter carried on 
by the guardian, the assets of such busi¬ 
ness will be liable for debts contracted 
by the guardian necessarily incidental to 
or flowing out of the carrying on of the 
trade along its normal course. 

It is now necessary to see how far if 
at all, the present case can be brought 
within this rule. The suit is laid against 
the defendant as the proprietor of a firm 
styled ‘ Hanmantramji Pemraj.’ said to 
carry on business in shopkeeping and 
money-lending. The plaint asserts that 
the defendant through her husband and 
guardian began dealings with the plain¬ 
tiff’s shop at Raipur on the 22nd 
November 1910 and making up accounts 
on the 9th November, 1912, acknowledg¬ 
ed Rs. 75-4-0 as the balance due, that 
thereafter dealings were continued up to 
the 3rd May 1913 when a balance of 
Rs. 1,898-5-0, including interest at the 
rate of 9 per cent, per annum customary 
among money-lenders, was payable by 
the defendant, and payment was promis¬ 
ed within one month ; but nothing was 
paid. Upon these allegations the plain¬ 
tiff claimed a decree against the defend¬ 
ant for Rs. 1,898 with interest thereon 
at 9 per cent, per annum from the date 
of the suit to the date of payment, and 
the costs of the suit. 
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Undercross-exarainationasP. W. No. 2 

the plaintiff admitted that two or three 
months before the death of the defend¬ 
ant’s father Pemraj—who had carried 
on business as ' Hanmaniram Pemraj 
accounts between the plaintiff and that 
‘ firm ’ were closed, nothing being due 
by Pemraj to the plaintiff; and that, some¬ 
time after the death of Pemraj, Udechand, 
the husband of the defendant, opened a 
fresh account under the name of Han- 
mantram Pemraj ’ with the plaintiff. 

The evidence does not show that there 
was any ancestral family business. 1 here 
is no allegation in the plaint to that 
effect. Pemraj was a Surana by caste and 
shopkeeping seems to have been his busi¬ 
ness. It is a common practice among 
Marwadis and other trading castes to call 
themselves owners of firms, the firm 
generally being purely nominal, created 
by prefixing to the name of the living 
sole proprietor the name of a deceased 
ancestor - usually the father. Asa private 
individual Pemraj, the son of Hanmanl 
Ram, would sign himself “ Pemraj Han¬ 
maniram ; ” but his shop, whether for 
petty grain dealing and money-lending or 
for a large banking would be styled 
“ Hanmaniram Pemraj” and he dignified 
by the further appellation of “ firm." It 
is proved that Pemraj carried on dealings 
in money and goods with the plaintiff 
under the style of Hanmantram Pemraj ; 
but there is nothing to show that he 
carried this on as an ancestral business. 
The evidence goes to show that Ude¬ 
chand, the husband of the defendant, 
was appointed l?y the District Judge as 
her guardian, and that under the name 
and style of Hanmantram Pemraj he has 
launched out into dealings in money, 
cloth and other commodities with several 
firms and shops, including that of the 
plaintiff, and has rendered the business 
insolvent, so that it has had to dis¬ 
continue business. Whether the District 
Court has maintained any control, by 
calling for accounts, of this squandering 
of the minor's property, does not appear. 
But it is clear that the management of 
the business has not been for the benefit 
of the minor and that there is neither 
allegation nor evidence to show that 
there are any assets of “ Hanmantram 
Pemraj ” in the hands of the defendant. 

It is manifest that here the plaintiff 
sought a personal decree against the 
minor defendant for a balance due upon 


dealings begun, continued and ended 
ostensibly on her behalf by her guardian, 
and that there is neither allegation nor 
proof that the dealings were necessary 
for carrying on an ancestral family 
business upon normal lines so as to bring 
the case within the rule laid down 
by the Bombay decisions above cited. 
The proposition that a guardian of a 
minor cannot bind his ward personally 
by a simple contract debt is beyond dis¬ 
pute : and it is also established law that 
a guardian cannot bind his ward's estate 
except by a document purporting to bind 
it: Maharana Shri Ranmalsmgji v. 
Vadilal Vnkhatchand((>) ; and B/iawal 
Sahu v. Baijnat/i Pertab Narain Singh (7). 
When the plaintiff began fresh dealings 
with Udechand, as guardian of the minor 
defendant, it was his business to see that 
the dealings were of a kind binding on 
the minor. The mere fact that the 
money and goods were supplied to carry- 
on a shop for the defendant is not 
enough. If the shop was the ordinary 
business of the family and the guardian 
confined himself to carrying it on in the 
usual course without undue speculation, 
as a means of maintaining and advancing 
the minor, those facts should have been 
alleged and a decree claimed against the 
assets of the shops. But that was not 
the case laid. The suit was brought 
against the defendant as personally liable 
for the debts of her shop, and a personal 
decree was claimed against her. This 
was not a ' slight imperfection in the 
pleadings of the plaintiff ” as the lower 
Appellate Court has described it, but a 
fatal defect in the whole suit. It might 
have been cured by a proper amendment 
before the trial began, but it is too late 
now. The defendant pleaded (1) that 
she knew nothing about the transactions, 
(2) that the shop Hanmantram l’emraj 
was closed three years before the suit, 
and (3) that she could not be made per¬ 
sonally liable. In face of these pleadings 
the plaintiff chose to press his claim for 
personal liability, and he must take the 
consequences. The decrees of the Courts 
below, on the case laid before them, 
cannot be sustained in any form. 

The appeal is allowed ; the decrees of 
the lower Appellate Court and of the 
original Court are set aside, and it is 


6) (1896) ao Bom. 61. 

7 ) (> 9 °S) 35 Cal, 320. 
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the plaintiff’s suit with costs on him in 
all three Courts. 

P. N./R. K. 

Appeal allowed. 

A. I. R. 1916 Nagpur 14 

Drake-Brockman, J. C. 

Mahadeo — Petitioner. 

v. 

Emperor— Respondent. 

Criminal Revn. No. 134 of 1916, decid¬ 
ed on 15th July, 1916, against the Order 
of Dist. Magte., Mandla, dated 3rd May, 
1916. 

Indian Penal Code (45 of I860), Ss. 97 and 425 
—Mischief—What constitutes —Extent of right 
of private defence to property, stated. 

To constitute the offence of mischief it 
suffices if the person who caused the injury 
knew that he was likely by his act to cause 
damage to any person. [P. 14, C. i.| 

Accused drove out a cow which had entered 
his master’s field, and after it had reached the 
boundary threw two stones at it, one of which 
fractured its leg : 

Held, (1) that the accused was guilty of 
mischief, within the meaning of S. 425, Indian 
Penal Code ; and [P. 14, C. 2.) 

(2) that any right of private defence of 
property which the accused had under S. 97 of 
the Indian Penal Code ceased when the cow 
left the field. 1 N. L. R. 134, ref. to; 1 Weir 
497 and 1 Weir 502, dist. [P. 14, C. 2.) 

Judgment. — I am unable to accept the 
learned District Magistrate’s view that 
the offence of mischief was not commit¬ 
ted by the accused in this case. The 
accused, an agricultural labourer, was 
cutting arhar in a field which contained 
wheat also. A cow belonging to a pass¬ 
ing herd in charge of a grazier (P. W. 
No. 2) entered the field and the accused 
drove her out. The evidence shows that 
when the animal had reached the bound¬ 
ary of the field and joined the rest of the 
herd, the accused threw two stones each 
weighing about 4 ser at it, with the result 
that one of its hind legs was fractured. 
The fracture is shown by the medical 
evidence to have been the result of a 
blow from a stone. It may be that the 
accused did not intend to break the cow’s 
leg, but to constitute the offence of mis¬ 
chief, which is defined in S. 425, Indian 
Penal Code, it suffices if the person who 
caused the injury knew that he was likely 
by his act to cause damage to any person. 
The stones must have been thrown with 
great force, and violence was not neces¬ 


sary if the only object was to frighten 
the animal. The accused having hit his 
mark cannot be heard to say that he did 
not know his act might result in fracture 
of a leg, that result being obviously a 
natural and probable consequence of 
his act. Indeed in such circumstances 
an intention to cause the injury might 
be presumed: see J/iagru Gond v. 
Emperor ( 1 ). 

There seems to be no reason for 
supposing that the grazier caused the 
cow to enter the wheat field. Such an 
act might amount to mischief, as shown 
by illustration (//) to S. 425, Indian Penal 
Code, and against it the accused would 
have had the right of defence given by 
S. 97 ibid, but subject to the fourth 
restriction laid down in S. 99 ibid, 
namely, that no more harm should be 
indicted than is necessary for the purpose 
of defence. Once the cow had left the 
field, the accused being still at hand, no 
need for violence remained. The accused 
cannot be regarded as occupying in law a 
stronger position than if he had been 
defending his employer’s property against 
an act of mischief. 

It may be that impounding cattle 
which trespass upon crops affords no 
adequate satisfaction to the injured 
agriculturist, but that is no sound reason 
for refusing to treat as mischief injury 
deliberately and unnecessarily indicted on 
the offending animal. In the circums¬ 
tances of the present case, which are in 
my opinion clearly distinguishable from 
those in Madras High Court Proceedings , 
nth April , 1881, No. 751 (2) and 
Obammal (3), I must maintain the convic¬ 
tion. 

I am not. however, satisfied that the 
cow is shown to have been 0 maimed ” or 
“ rendered useless/* The owner's deposi¬ 
tion and the medical evidence contain 
nothing to support such a finding. The 
conviction is altered to one under S. 426, 
Indian Penal Code, and the fine is 
reduced to Rs. 5. Rupees 10 have already 
been realised, so that Rs. 5 must be 
refunded, the balance going as compen¬ 
sation to the cow’s owner as already 
ordered by the Trying Magistrate. 
P.N./R.K. 

Conviction confirmed : Sentence reduced. 

0 ) (iQ° 5 ) * N. L. R. 134 = 2 Cr. L. J. 746. 

(2) 1 Weir 497. 

(3) 1 Weir 502. 


14 Nagpur Mahadeo v. Emperor (Drake Brockman, J. C.) 
ordered that a decree do issue dismissing 


1916 


Bhiwaji Tukaram 


Nagpur 15 


A. I. R. 1916 Nagpur 15 (1) 

MlTKA, OFFG. A. J. C. 
Ramkaranlal— Accused—Applicant. 


Emperor —Prosecutor—Respondent. 

Criminal Revn. No. 155 of 1916, decid¬ 
ed on 4th September, 1916, against the 
Order of Dist. Magte., Chhindvara, dated 
15th May, 1916. 

(a) Public place—Public well, what it stated. 

A place is a public place if people are allow¬ 
ed access to it, though there may be no legal 
right to it. So, a well its a public well if people 
are allowed to use its water. Reg. v. Wallard, 
(1884) 14 Q. B. D. 63, rel. upon. [P. 15, C. I.J 

(b) Indiao Penal Code (45 of i860), S. 277- 
Spitting into Well—Offence under S. 277 is 
committed. 

Accused voluntarily spitted into a well, the 
water of which was used for drinking purposes : 

Held, that he was guilty of an offence under 
S. 277 of the Indian Penal Code, although the 
degree to which his act rendered the water less 
fit for drinking might be small. 3 C. P. I.. R. 
92 and 1 Weir 231, rel. upon. (P. 15, C. 2.] 

M. R. Dixit —for Applicant. 

G. P. Dick —for the Crown. 

Judgment. —The applicant has been 
convicted of an offence under S. 277, 
Indian Penal Cede, for spitting into a 
well. 1 here was a complaint made by 
one Punaram against the applicant’s son 
of spitting into the well. This annoyed 

the applicant and he himself spat into 
the well. 


It has been proved that the well 
belongs to Pahlad Patel who allows the 
public to use the water for drinking 
purposes. As held in Reg v. Wellard {1), 
a place is a public place if people are 
allowed access to it, though there may be 
no legal right to it. So, a well is a public 
well, if people are allowed to use its 
water. It has been found that the well 
is the source of drinking water in the 
Plague camp. This disposes of the 
first contention raised on behalf of the 
applicant. 


It is urged that a stray act of expec 
ation, however, objectionable, is not 
offence under S. 277, Indian Penal Cc 
fhe case of Empress v. Pandia Mahar 

w a he b d r n , f0rthe a PP lica nt. Th 
U was held that the expression “corr 

or foul is used in a literal sense in 



sense of physical defilement. A person 
of low caste who draws water from a 
public well, was accordingly held not to 
have committed an offence under S. 277. 
This case does not help the applicant in 
the least. Nobody will deny that a 
tumbler of water is fouled by a stray act 
of expectoration and is rendered less fit 
for drinking. It may not be possible toj 
prove by chemical or bacteriological' 
examination that the water is containi-i 
nated in the well by such an act, but I| 
think the water is rendered less fit for 
drinking purposes, though the degree toi 
which it is rendered less fit might bej 
small. The case of Punni Besoyi, In re (3), 
appears to support the view taken by the 
lower Courts. There the accused fished 
with basket nets in a tank, the water of 
which, was used for drinking. 

" Tbe use of the baskets caused a slight 
disturbance of the mud anil so made the water 
rather less fit for drinking. But the damage 
done was very slight.” 

The conviction was upheld by the Madras 
High Court. 

There is no doubt the accused “ volun¬ 
tarily” fouled the water. The conviction 
seems to me to be correct. The appli¬ 
cation is, therefore, dismissed. 

P.N'./R.K. 

__ Application disjnissed. 

(a) (1889) 1 Weir. 231. 
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MriTRA, Offg. a. J. C. 

Bhiwaji and another— Defendants— 
Appellants. 

v. 

Tukaram Plaintiff—Respondent. 

Appeai No. 206-B of 1915, decided on 
18th August, 19x6, against the Appellate 
Decree of Addl. Dist. Judge, East Berar, 
dated 9th March, 1915. 

(a) Undlord and Tenant-Claim to hold as 

fiSKisr no ‘ * n °“ D ' ,d 

The claim to hold as an hnte-raara tenant 

it does*™* the,andlord canno * enhance the rent, 
iHe , , rT°T l °. a denial of ‘he landlord’s 
8 3 ,S aL . 248 ? nd *7 Mad - ref. to- 

8 22 . 8 * dlss * from * [P x6 c 3 i 

in ^de^to wo°/k h a ‘fo Ut,e by a ,enant - 

1 
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A denial of the landlord's title in the course 
of the pleadings in a suit for ejectment cannot 
furnish a cause of action for that suit. 20 Bom. 
759; ret. to. [P. 16. C. 2.) 

(c) Hyderabad Assigned Districts Land Revenue 
Code (1896), S. 79—Annual tenant can 
transfer rights and landlord cannot eject him or 
his transferee without notice. 

There is no law in Berar which prevents 
an annual tenant from transferring his rights, 
and a landlord cannot eject such a tenant or 
his transferee without giving notice under S. 79 
of the Hyderabad Assigned Districts Land 
Revenue Code, 1896. 

|P. 16. C. 2 &P. 17. C. 1.] 

B. K. Bose and M. R. Bobde —fo r 
Appellants. 

M. Chnckerbutty —for Respondent. 

Judgment. —The plaintiff’s suit is for 
the ejectment of the defendants on the 
allegation that the defendant No. 1, who 
was a tenant from year to year, has sold 
his rights to the defendant No. 2. It 
is admitted that no notice to quit 
was given as required by S. 79 of 
the Hyderabad Assigned Districts Land 
Revenue Code, 1896. Various pleas were 
raised by the defendants which need not 
be noticed. Upon the defendants point¬ 
ing out that no notice to quit has been 
given, the plaintiff in paragraph 9 of his 
written statement, dated 1st May, 1914, 
said : 

“No notice is required in this case, as defend¬ 
ant No. 1 being a tenant denies the title of the 
landlord and sets up his own title. He has, 
therefore, forfeited his rights of tenancy and the 
plainiff is entitled to possession without giving 
any notice.” 

No specific issue was framed on this 
point regarding the denial of title, which 
appears to me to refer to a denial of title 
not antecedent to the suit but to a denial 
in the course of the pleadings. The 
second issue in the case, however, ran as 
follows:—Is the defendant entitled to 
any notice before ejectment ? The defen¬ 
dant succeeded in the first Court but has 
failed in the lower Appellate Court. The 
reason given by the learned Additional 
District Judge is contained in the follow¬ 
ing quotation from the judgment: — 

“He (defendant No. 1) has thrown over his 
tenancy and asserted adverse title or ownership 
by selling the property to the defendant No. 2 ; 
by that act he declared himself a trespasser 
and as such can be ejected as any other encroacher 
upon the rights of the holder might " 

I have read the sale-deed. I think it 
purports to be a sale of the rights of an 
ant eizara tenant. The word maliki ’ 
used in the document did not mean to 
convey anything more than the rights 


of such tenant. The document recites 
that the holding in question is included 
in the izara. In other words, the pro¬ 
prietary rights of the plaintiff are by 
implication recognised. The sale-deed 
proceeds to convey whatever rights the 
seller had in the property. The rent 
payable in respect of the holding is 
mentioned in the document. Under these 
circumstances the lower Appellate Court, 
in my opinion, has attached undue weight 
to the loose use of the word ‘ maliki.' My 
finding is that the sale purported to be 
one of the interest of an ante-izara 
tenant. 

The respondent’s Counsel relies upon 
the case ot Baba v. Visvanath Joshi (1). 
This case no doubt supports him but 
it has been dissented from in Kali 
Krishna Tagore v. Golam Ally (2). The 
claim to hold as ant e-izara tenant means 
that the landlord has no right to enhance 
the rent. That was exactly the case 
which had to be considered by the 
learned Judges in the Calcutta High 
Court, and they held that it did not 
amount to a repudiation of the title 
of the landlord. In Brag Narain v. 
Kadir Baksh (3) it was laid down that 
the denial of his landlord’s title by a 
tenant, in order to work a forfeiture, 
must be an unequivocal and unambiguous 
denial : mere non-payment of rent or 
even the mortgaging of the premises as 
belonging to the tenant does not neces¬ 
sarily constitute such a denial. The 
view taken by the Calcutta High Court 
has been also followed in Madras: 
Unhamma Devi v. Vaikunta Hegde (4). 

I am not called upon to express any 
opinion as to whether in the course of 
the pleading in this suit the defendants 
denied the title of the plaintiff, for it is 
obvious such denial cannot furnish a 
cause of action. This appears to me to 
be settled law and I need only refer to 
the case of Ambabhai v. Baku ( 5 ). 

There is no law in Berar which prevents 
even an annual tenant from transferring 
his rights. So the transfer did not give 
rise to a cause of action for ejectment. 
I hold that upon the plaintiff’s own 
allegation that the defendant No. 1 was 
an annual tenant the plaintiff, cannot 

(1) (1884) 8 Bom. 228. 

(2) (1886) 13 Cal. 248. 

( 3 ) (IQI 3 ) 35 All. 145=181. C. 728. 

(4) (1894) 17 Mad. 218. 

(5) (1896) 20 Bom. 759 
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eject him or his transferee without giving 
notice under S. 79 of the Berar Land 
Revenue Code. 

The appeal succeeds and the decree 
of the lower Appellate Court is set aside 
and that of the iirst Court restored. The 
plaintiff's suit is, therefore, dismissed 
with costs throughout. 

P.N./R.K. 

Appeal allowed. 

A. I. R. 1916 Nagpur 17 

Stan yon, a. J. c. 

Jagannath and others — Plaintiffs — 
Appellants. 

V. 

A/aruti — Defendant—Respondent. 

Wise. Appeal No. 16-B of 1915, decid¬ 
ed on r61 h March, 1916, against the 
Order of Addl. Divl. Dist. Judge, Akola, 
dated 25th March, 1913. 

(a) Civil P C. (5 of 1908), O. 41, R. 23 - 
Remand in appeal can only be made under R, 23 
—-On such remand Court fee can be refunded. 
Court Fees Act (7 of 1870), S. 13. 

R. 23 of O. 41 of the Civil Procedure Code is 
the only rule which allows a Court of First Appeal 
to remand a case for a second decision by the 
original Court; and it is only when a remand is 
made under this rule that S. 13 of the Court Fees 
Act permits and directs the refund of the Court- 
tee paid on the memorandum of appeal. 

(b) Civil p. C (S of 190b), ofWai 
Kemand when to be made .tated-Remand after 
deemon ° n merit, .hould be made in exceptional 

^.;!;r PoWer “ *°- b * , P arin * , y a ted only when 
decision on merits is impossible in appeal. 

only where, owing to a failure to implead a 

^ . arypar * y 0rlhe,iketa ,rialis radically bad 

\n th^ A Cor ^ ct, °n of ' ls omissions or defects 

abfe that C r ate H°r“ rt " not reas °nably practic¬ 
able, that remand for a re-trial is permissible 

undiroTi""* 1 " aC , aS t e ' ried out isnot one made 

followed Si a powers^iverTby^R 0 23' 

irsrssr sxzs 

CoortT 2 . C, not 7 .?,!S* ?I ~ PIe “ 7Action to 

u r?- u ■“ ttd&'ss 

ssSk kSSt 

memorandum of appeal forth ,n ‘ he 

decide the point. original Court to 

t LF. C. 2.] 

J. MUtra—for Appellants. 
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Judgment.—This is an appeal from 
an order of remand, and the sole ground 
urged on behalf of the appellants is that 
the remand is contrary to law. In my 
opinion this contention is well-founded. 
The plaintiffs, who are jagirdars in Berar, 
sued to evict the defendant, whom they 
describe as an annual tenant of land in 
the jagir. The defendant pleaded, inter- 
alia, 

(1) that he is an anti-/'agir tenant, not 
liable to eviction ; or. at least, and 

(2) that his holding is of such antiquity 
as to be entitled to be protected under 
S* 78 (2), Berar Land Revenue Code 
1896. 

The first Court put in issue all the 
points raised by the pleadings, and, after 
due trial found that the defendant’s 
tenancy is neither anti jagir, nor of such 
antiquity as to be covered by S. 78 
aforesaid; but that it is an annual tenancy, 
liable to be determined by notice under 
o. 79 of the same Code, and that such 
notice had been given. The Iirst Court 
gave the plaintiffs a decree in accordance 
with its findings. Thereupon the defend¬ 
ant appealed, and the lower Appellate 
Lourt, after stating the above facts, wrote 
a short essay on tenants of jogirs, and 
discussed S. 78 of the Berar Code in its 
relation to the present case in a way 
which I am not able to understand. The 
learned Judge then wrote, 

In fact, the facts to be ascertained to 
allow the law on the subject to be applied 

.K 0t b r etn s . atisfaclo »ly ascertained, 
nd, therefore, it is necessary to remand 
tne case. 

I may here state that in argument it 

ha a s S no 0 t‘b ,ed ° Ut l l lat the claimed 
“fy® 1 ^ een properly valued. It is con- 
tended that the valuation should be made 
under S. 7 of the Indian Court Fees Act 

I express no opinion on the subject as the 
case goes back. J as the 

I reverse the decree of 1. 
Court and rentand the suit for a resh uut 
and a fresh judgment. I direc that thi 
suit should be restored ,0 its ori^ na ! 
number , n the register of suits and that 
the question whether the relief claimed 

S 3 
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1 his disposal of the appeal presents a 
close resemblance to orders of remand 
occasionally made by this Court on 
second appeals ; but the learned Judge 
has apparently overlooked the difference 
between a Court of First Appeal and a 
Court of Second Appeal with regard to 
the ordering of remands, and, as I have 
had several cases of remands of the kind 
now in question, it seems expedient to 
consider the law bearing on the subject. 

To begin with, there is a wide differ¬ 
ence between the position of a Court of 
First Appeal and a Court of Second 
Appeal. The former is the final Court of 
fact; while, except to the limited extent 
now allowed by S. 103 of the Civil Pro¬ 
cedure Code, 1908, the latter has no 
power to determine any question of fact. 
Therefore, where questions of fact have 
not been properly tried and decided, and 
a proper trial and decision thereof are 
essential to a just adjudication, the second 
Appellate Court, ordinarily, has no course 
open to it except to remand under R. 23 
or R. 33 (as the case may be) of O. 41, Civil 
Procedure Code. But the ordinary duty 
and proper course of a first Appellate 
Court, under similar circumstances, is to 
remedy the defect itself, without remand. 

The Code of Civil Procedure, 1908. 
contains only a single rule expressly 
allowing a Court of First Appeal to 
remand a case for a second decision by 
the original Court, namely, O. 41, R. 23, 
which is an amended version of S. 562 of 
the Code of iS82 ; and it is only when a 
remand is made under this rule that 
S. 13 of the Indian Court Fees Act 
permits and directs the refund of the 
Court-fee paid on the memorandum of 
'appeal. S. 564 of the earlier Code, which 
expressly forbade a remand for a second 
decision, except under S. 562 thereof, 
has not been reproduced in the present 
Code, because it was found to be unduly 
restrictive and experience had proved 
that exceptional cases sometimes occur 
in which defects of trial are so radical 
as to be incurable otherwise than by a 
re trial de nozo; and the discretion of 
the Appellate Court was left unbound 
to provide for such cases. But the 
policy of the law, and, therefore, the 
intention and rule of the law, remains 
that, except under O. 41, R. 23, no case 
shall be remanded for a second decision 
by the Trial Court which can finally be 
disposed of by the First Appellate Court: 


and, for this purpose, plenary powers 
have been given to the latter tribunal 
under several rules of O. 41 of the Civil 
Procedure Code, 1908. For example, 
R. 24 gives a power to re-settle issues; 
R. 23 provides for issues being referred 
down for trial and finding ; R. 26 allows 
the making and consideration of objec¬ 
tions to such finding, and Rr. 27, 28 and 
29 embody provisions for the taking of 
additional evidence by the Appellate 
Court. All these enactments become 
superiluous if a Court of First Appeal can 
send back a case for re-trial and a new 
decision by a Court which has already 
fully tried it and decided it, upon the 
ground that the trial was not carried out 
in some particular way which commends 
itself as more correct or appropriate to 
the Court of Appeal. In my opinion it is 
only where, owing to a failure to implead 
a necessary party or the like, a trial is 
radically bad, so that correction of its 
omissions or defects in the Appellate 
Court is not reasonably practicable, that 
remand for a re-trial is permissible. Such 
a remand, in a case tried out, is not one 
made underO. 41, R. 23, but is an excep¬ 
tional course followed under the powers 
given by O. 41, R. 33. It is a power to 
be most sparingly used by Courts of First 
Appeal, only in cases where it is clearly 
apparent that the Appellate Court cannot 
itself dispose of the suit on the merits. 

In the present case there was no 
justification for the remand order, and, if 
not illegal, it was highly irregular and 
cannot be sustained. The order directing 
a refund of Court-fees was certainly 
illegal. The provisions of O. 41, R- 2, 
seem to have been ignored in allowing a 
Court-fee objection to be taken in argu¬ 
ment, and the lower Appellate Court 
apparently overlooked that, under S. 12(2), 
Indian Court Fees Act, and for other 
obvious reasons, it should itself have 
adjudicated upon the objection. Finally, 
the remanding judgment contains no 
intelligible instructions as to the lines 
upon which the new trial is to be con¬ 
ducted. 

The remand order of the lower Appel¬ 
late Court is set aside, and that Court is 
directed, after recovery of the illegally 
refunded Court-fee, to re-admit the 
appeal before it under'its original number 
on the register, and to decide the same 
according to law, without any remand for 
a second decree by the first Court. The 
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costs of this appeal will be costs in the 
cause. I allow Rs. 25 as Pleader's fees 
in this Court. 

P.X./R.K. 

Remand order set aside. 
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Hallifax, A. J. C. 
Suka —Plaintiff—Appellant. 


Rakhi and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 30 of 1913, decided 
on 4th July, 1914, against the Decree of 
Dist. Judge, Betul, in Civil Appeal 
No. 102 of 1912, dated 4th September, 
1912. 

(a) C, P. Tenancy Act—Rights of tenant can 
be joint family property. 

There is no warrant for the proposition that 
the rights 0/ a tenant under the Central 
Provinces Tenancy Act cannot be joint family 
p r °p erl y- [p. 19. c. 2.j 

(b) Hindu Law—Joint family—Holding belong¬ 
ing to family—Co-parcener though not taking 
part in cultivation etc., has rights in it, till 
separation. 

Where a holding is joint family property, the 
interest in it of a member of the family will 
continue to exist unless it is extinguished by his 
ceasing to be a co parcener in the joint family. 
The mere fact of his taking no part in the 
cultivation or payment of rent or receipt of 
profits of the holding for more than twelve years 
will not terminate it. [p. q , j 

(c) Evidence Act (1 of 1872), S. 114, U| ui . (d)_ 
Preeumpbon is a. to continuance of joiotne.. 

Hindu Law, joint family. 

If a person is shown atone time to be a 

hl e M bei H° f <f j ° int . H ' ndu fami, y- must be 

r „ S ' i'i' 4, , ,llus ' ralion (<0. that he never 
separated at all unless the contrary is proved. 

A n , [P - 2 °' c - '-] 

■d. Hoy for Appellant. 

B. S. Gour- for Respondents. 

Judgment— It i s not necessary to 

thru* n ? ,s J takes in the judgment of 

cfaim' f TlC ft JudgC Which affect on| y the 
whirh the . seco " d Plaintiff, Sitaram, 
which was decreed, as the defendants 

have neuherappea^d nor filed any cross¬ 
objection against that decree. We are 

Pkimiff Snk y W L th J he Ckim of the ^st 

Plaintiff, s uk a , who has appealed against 
the dismissal of his part of the daTm 


and that 

" the most they can be, when equal interests in 
the property of the father de>Cend to his sons, 
is joint tenancy, using the word joint in the 
sense in which it occurs in English not in Hindu 
Law.” 


Authority for this is stated to be found 
in the unpublished decision of Stanyon, 
A. J. C., in Saoiji v. Bhintji, Second 
Appeal No. 315 of 1910. which is wrongly- 
called Saoji v. Saluddin. I have; 
examined the judgment and found, as was 
only to be expected, that my learned 
brother never attempted to lay down so 
ridiculous a proposition or anything 
like it. 

It has been held that the appellant, 
Suka, lost his interest in an absolute 
occupancy holding, which was the joint: 
family property of himself and his two 
brothers, by taking no part in the culti¬ 
vation or payment of rent or receipt of 
profits of the holding for a period of 
more than 12 years. This obviously 
cannot be upheld and the respondents do 
not attempt to support it. Suka’s 
interest could be extinguished only by his 
ceasing to be a co-parcener in the joint 
family to which the tenancy belonged as 
a part of the family property, and the 
only issue in the suit was whether he had 
separated from the joint family, which 
consisted originally of his father, Yado, 
and his brothers, Sonba and Kishan, 
before the execution of the sale deed in 
suit. This was covered by the fifth of 
the issues framed in the Munsif’s Court 
which was as follows : — 


Have Yado and his sons and grandsone 

Stiff?"* ,he suit fields as alle fi ed b >- th * 


- — ouu iue uistrict 

Judge were under the delusion that Suka’s 
being out of possession and actual enjoy¬ 
ment of his share for 12 years would have 
the same effect on his interest as if he 

were the mere tenant-in common and not 

a co-parcener in the joint family property 
we have naturally no proper finding on 
this point in either Court. But the fssue 

lltd ?i* ar y T tGd and the evidence was 
decidL regard u° il - 11 wiU > therefore, be 
of the r m | l o h,S Judgn,em und er S. ,03 

srSS r * 
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further explained in illustration (c?) ap¬ 
pended to that section, that he never 
separated from them unless the contrary 
is proved. The only documentary evi¬ 
dence put forward is copies of the Jama- 
bandi entries for 1900-01 and 1901-02, 
the two years immediately following 
the settlement. In these Sonba is 
shown as sole tenant, not only of the 
absolute occupancy holding of 21 ’41 acres, 
but also of the occupancy holding of 
28*74 acres and the ordinary holding 
of 4117 acres. The three holdings, with 
a total acreage of 91*32 and total rental 
of Rs. 87*8-0, were originally the property 
of the joint family . It is admitted that 
Suka left Katol and went to live per¬ 
manently at Rattan some years before the 
institution of this suit. His age has 
nowhere been definitely stated, but as the 
statement of several of the witnesses 
that he was married 30 or 40 years ago 
does not seem to have been challenged 
in any way, it may safely be assumed 
that he is not under 50 years of age. 
Each party called three witnesses, and 
the only point on which they do not 
agree is the length of time since Suka 
left his native village of Katol. '1 hey are 
all agreed that since he did so he has 
supported himself as a casual labourer, 
getting some assistance at the begin¬ 
ning from an uncle at the village of 
Amraoti, but never getting or claiming any 
help of any sort from his brothers, who 
were in possession of the family estate of 
over 90 acres. How far Pattan or Amraoti 
may be from Katol is not stated; all 
three villages are in the same Tahsil. 

All the six witnesses belong to Suka's 
caste. His first witness says that he 
went to Pattan about 1901-02. The 
second makes in about 1903-04. These 
are both residence of Pattan. The third, 
a Katol man, first said Suka left Katol 
for Pattan about 1901-02. Later he 
admitted that before going to Pattan he 
lived for 5 or 7 years with his uncle at 
Amraoti, where he was married. Later he 
admits that after leaving Katol he re¬ 
turned for a short time s or 7 years before 
the famine of 1900 ; that is to say in 1893 
or 1895. Finally he states that Suka 
separated from Sonba before Kishen did 
so in 1900, so that in that year Sonba 
was left sole owner of tenancy. 

The defendants’ first witness is a Katol 
man and the other two live at Pattan. 
The first says Suka separated from his 


two brothers and went to live at Amraoti 
and Pattan when he was 16 or 17 years 
old. That would be in 1878 or 1879, and 
agrees practically with the defendants' 
pleading that it was in 1880. The other 
two witnesses declared that Sukha has 
been living at Pattan for the last 30 years, 
and lived at Amraoti for about 10 years 
before that. On all this evidence I have 
no hesitation in finding that Suka left 
Katol ‘ for good*' not later than 1882 
and that he left his brothers in possession 
of the family property, but the exact 
number of the years of his absence is im¬ 
material, as it is admitted to be not less 
than 10 and that during that time he was 
living in poverty as a casual labourer and 
never made any request for assistance 
from his brothers who were in possession 
of the latge family estate. It was asserted 
in argument on behalf of Suka that this 
means nothing as the estate was in the 
hands of mortgagees. That, however, is 
true only of the part of the time and of 
the absolute occupancy holding. The 
69*91 acres occupancy and ordinary lands 
were still held and cultivated by the 
family. 

These facts seems to me to be good 
and complete proof that Suka separated 
from the family and ceased to have any 
interest in the tenancies held by it 
not later than 1900. The transfer which 
he is attacking was made in 1907, 
so that his suit must be dismissed, 
though for reasons other than those 
stated by the two Courts below. The 
appeal must, therefore, be dismissed. 
There is, however, a very obvious acci¬ 
dental omission in the decree which I 
consider it necessary to correct under 
S. 152 of the Civil Procedure Code. 
Suka and Sitaram sued together for a 
declaration that the deed of transfer did 
not affect their joint 12 anna share in the 
property. It was held in the Court of 
the District Judge that Suka had no share 
and that Sitaram had an 8 anna share, 
though even this was not expressly stated. 
The decree, however, ordered that the 
decree of the Munsif’s Court, by which 
the suit was dismissed, should be 

“modified by dismissing Suka, appellant 
No. i*s suit and decreeing that of Sitaram, 
appellant No. 2, only." 

This may mean anything or nothing. 
It may mean the transfer is void in res¬ 
pect of a 12 anna share, as that is what 
Sitaram claimed jointly with Suka. It 
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is, therefore, to the advantage of the 
defendants that the decree should be 
amended and made clear and in unifor¬ 
mity with the judgment, no less than to 
that of the plaintiff Sitaram, who sued as 
the owner of a 4 anna interest only. It 
is, therefore, ordered that in the decree 

of the lower Appellate Court the words 

“that of Sitaram plaintiff appellant No. 2 
only” 

shall be deleted and the following 
words substituted : 

“ that the sale-deed in suit does not affect 
Sitarara’s interest in the property which is an 
undivided half share.'* 

The appellant Suka will pay all the 
costs of this appeal. 

P.N./R.K. 

Appeal dismissed . 
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Stanyon, A. J. C. 

Nanhu —Defendant—Appellant. 


Narbada Prasad — Plaintiff — Respon- 
dent. 

Appeal No. 328 of 1915, decided on 
14th February, 1916, against the Appel¬ 
late Decree of Dist. Judge, Seoni, dated 
23rd February, 1915. 

(tt) Landlord and Tenant—Agricultural cattle 
tenant keeping animals for commercial pur< 
poses and grazing them on village pasturages— 
Landlord is entitled to grazing does. 

The right of a cultivator to graze cattle free 
on the village waste is limited to a reasonable 
number of animals kept by the cultivator for the 
purposes of his holding in the village, and not 
exceeding the number which would ordinarily be 
Kept for the purposes of good husbandary for. 
»nd in connection with, a similar holding. , 
L. f\ L. K. 158, foil. |p. 2|j c 2 j 

The term ‘agricultural cattle’ means and 

ouroos 5at l lD ? emp, ° yed in ^'‘culture and in 

The domes,' rV ‘ ent ,0 agriculture, including 
the domestic requirements of the tenant but 

asX‘ «lt Xt r ded l° 3S ,0 cover animals kep! 

salXo ° * ‘ radln , 8 dairy farm - or bred for 
of cans ^ S ° r kickers or for the plying 
of carts or other conveyances for hire. ^ * 8 

[ 1 *. 22, C. I.] 

tn Z h *'r lh “ c £ f °re, a tenant who kept animals 
to supply milk for commercial purposes crazed 

cfa'ime^HrMincd 8 ' P aStarage and th * landlord 
claimed grazing dues in respect of such animals: 

ca?re rf f re t e at an d e th ena . n, ^. OQl , d n0t graze »uch 
Zr,.* A . ^ landlord was entitled to 

grazing dues in respect of them. fP. 22 C 2 1 


property, and a suit for recovery of grazing dues 
is not of a Small Cause nature and admits of a 
second appeal. [P. 2i t C. 2.J 

Atmaram Bhagwant —for Appellant. 

P. S. Kotwal — for Respondent. 


Judgment.—The plaintiff is the land¬ 
lord of a village in the Seoni District of 
which the defendant is a resident. The 
defendant owns 20 cows (including calves) 
and 13 she-buffaloes (including calves) and 
carries on the business of a dairyman, 
chiefly as a seller of ghee (clarified butter). 
The plaintiff has claimed grazing dues 
from the defendant in respect of 13 cows 
and 8 she-buffaloes, and the Courts below 
have concurred in giving a decree against 
him for Rs. 65-4-0. The defendant has 
appealed on the ground that under the 
village wajib-ul-arz he is entitled to graze 
all his cattle free upon the pasture lands 
of the village. The lower Appellate 
Court has defined the extent of that right, 
and has held that it has been satisfied 
by the exclusion of 7 cows and 5 
buffaloes. It was urged as a preliminary 
objection that no second appeal lies in 
this case, but I am of opinion that a 
claim to grazing rights under a village 
custom is a claim to an interest in immov¬ 
able property, and that the case is not 
one of a Small Cause Court nature. I 
have therefore overruled the objection. 

Under the village wajib-ul-arz a right 
is recognized in every tenant to graze on 
the village waste his agricultural cattle, 
and this is defined as including cattle 
required for domestic use. The language 
employed in the wajib-uhars is vague 
and general, and it is not easy to apply 
it m cases where such questions arise as 
the following:— 


(a) What is the village waste ? Does it 
include the malguzari forest of all kinds? 

W Is the right of free grazing limited 
to tenants who carry on cultivation in the 
village or will it also apply to the milch 
cattle of a village servant, e. g., a kotwar, 
who has no cultivation, or an agricultural 
labourer; or to the cart bullocks of any 
resident of the village ? 

(c) What is the number per acre of 
bullocks required for cultivation? 

deHrll7 bVi0U f that ? ach case must be 

deeded according to us own facts, subject 

n U t C K general rules as can be baled 
upon the wajtb ul-arz. In that paper the 
word waste is used in some places in a 
way which suggests that it is something 
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different from ‘forest/ But the defen¬ 
dant s cattle appear to have been grazed 
in the plaintiff’s forest lands generally. 
If any part of such lands are outside 
the category of the village waste, then 
the luajib-ul-arz affords no defence to the 
grazing dues. This did not attract atten¬ 
tion in the Courts below, and I must 
presume in this case that the areas in 
which the defendant grazed his cattle 
are such as are covered by the clause in 
the wajib-ul - arz. 

1 hen as regards the cattle which may 
be grazed free on such iands, I have 
received much assistance from a well-con¬ 
sidered judgment of the learned District 
Judge in another case from the same 
village. I agree with him that the term 
.agricultural’ cattle in the wajib~ul-arz 
means and includes animals employed in 
agricultural and in purposes subservient 
to agriculture, including the domestic 
requirements of the tenant. This will 
cover bullocks and buffaloes used for 
ploughing or threshing, for the cartage of 
produce, for the private dairy purposes 
of the tenant, and for the conveyance of 
himself and his household. It will also 
include a reasonable number of animals 
for breeding for the purpose of keeping 
his agricultural stock constant, so that 
animals which die or become too old or 
ill to work can be replaced from his 
reserve without having recourse to fresh 
purchases. But the wajib-ul-arz cannot 
be extended to allow free grazing of 
animals kept as the stock of a trading 
dairy farm, or bred for sale to cultivators 
or to butchers, or for the plying of carts 
or other conveyances for hire. I agree 
with the following passage in the judg¬ 
ment or Mr. Bourne in the connected 
case :— 

“ The only cattle which would not be classed 
as agricultural cattle within the meaning of the 
zrajibuiarz would be such cattle as are bred for 
sale, or hire, or are used for breeding calves for 
sale or for producing milk, ghec % etc., for 
sale. In fact if the tenant engages in any trade 
besides that of agriculture and uses cattle for that 

trade.the cattle so used would be 

non*agricultural cattle and would be liable for 
grazing fees.” 

In Ramakrishna Seetaram v. Bala - 
sahib (i) it was laid down, in a case from 
Nagpur, that the provision in the wajib-ul- 
arz regarding the right to graze cattle free 
on the village waste must be construed as 
limited to a reasonable number of animals 


kept by the cultivator for the purposes of 
his holding in the village, and not ex¬ 
ceeding the number which would ordinarily 
be kept for the purposes of good 
husbandry for, and in connection with, a 
similar holding. I concur in the view 
thus expressed as sound and just. 

It follows that the appellant, whose 
animals are kept to supply milk for 
commercial purposes, chiefly to make ghee 
for sale to the public, cannot claim the 
protection of the wajib-ul-arz beyond 
that which has accidentally left him with 
free grazing for seven cows and five 
buffaloes. The appeal is, therefore, 
dismissed with costs. 

P.N./R.K. 

Appeal dismissed. 
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Drake-Brockman, J. C. 

Nilakant zndothers— Plaintiffs — Appel¬ 
lants. 

v. 

Ohulya —Defendant— Respondent. 

Appeal No. 143 of 1912, decided on 
9th October, 1912, against the Appellate 
Decree of Dist. Judge, Nagpur, dated 
3rd January, 1912. 

(a) C. P. Tenancy Act (11 of 1898), S. 46 (5)— 
Scope—It does not imply that Registrar was free 
to register document prohibited if it was executed 
before the act. 

There is nothing in S. 46 (5) of the C. P. 
Tenancy Act to justify the view that a Regis¬ 
tering Officer was left free to admit to registration, 
after the coming into force of the Act, an 
instrument executed before that date and falling 
within the prohibition contained in the section. 

[P. 23, C. 1 & 2.) 

(b) C. P. Tenancy Act (11 of 1898), S. 46 (5)— 
Scope—Effect is to control Registration Act. 

The effect of such a prohibition as that 
contained in S. 46 (5) of the C. P. Tenancy Act 
is to control the provisions of the Registration 
Act, show that it is on the same footing as a 
prohibition contained in the latter Act. 

CP. 24. C 2.] 

(c) C. P. Tenancy Act (11 of 18981, S. 46 (5)— 
Registration of Document contravening provi¬ 
sions of CL 5 is wholly void and inoperative in 
respect of any property included. 

A registration, which has been effected in 
direct contravention of any provisions of law, 
must be ignored in toto , so that a document 
which is registered in the face of the prohibition 
enacted in S. 46 (5) of the C. P. Tenancy Act is 
wholly invalid and cannot operate in respect of 
any property ostensibly transferred by it. 

[P. 25, C. 1.) 

(d) Interpretation of Statute—Retrospective— 
Act is not generally retrospective if affecting 
vested rights—That wishes of some owners 


(1) (1888) 1 C. P. L. R. 158. 
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would be defeated Is no ground against applica¬ 
tion of act restricting a class of owners. 

An Act is not ordinarily taken to be retros¬ 
pective in its operation, but this rule applies 
chiefly when the enactment in question would 
prejudicially affect vested rights of the legal 
character of past transactions. 

When the very purpose of an Act is to impose 
restrictions on a particular class of owners, it is 
no aigument against the application of it that 
such a restriction will in a particular case be 
effectual and defeat the wishes of some of the 
owners. [P. 23, C. 2.] 

G. L. Subhedar —for Appellants. 

M. B. KinkhecU —for Respondent. 

Judgment.—The facts necessary for 
the decision of this second appeal are 
undisputed. 


The appellants here are the plaintiffs 
in the litigation. They sued to en¬ 
force a mortgage executed in their 
favour on the 1st September, 1898 
and registered on the 10th December, 
1898. The mortgaged property in¬ 
cludes two malik.makbuza plots, an oc¬ 
cupancy holding and a house with its 
site. The officer who registered the 
document did so apparently in ignorance 
of the prohibition contained in S. 46 (5), 
c. P. Tenancy Act, 1898. That Act had 
come into force on the 21st October, 1898. 

It is conceded that the mortgage is 
invalid as against the occupancy holding. 
Both the Courts below have held, on the 
authority of Daji Vithal Dhok v. Moresh- 
war Venkatesh Gharpurey (1), that the 
document must be treated as altogether 
inoperative, because the Sub-Registrar, 
if he had acted within his powers, would 
have refused registration altogether. 


In second appeal the learned Coui 
who represents the mortgagees has 
deavoured to distinguish Daji Vit 
Dhok v Aforeshwar Venkatesh Gl 
Vurey (1) (above cited) on the ground t 
there the transfer pronounced invalid 1 
both executed and registered after 
21st October, 1898. In this connect 

-° f 5 *®, Indian Registration A 
* 877 . is relied on. The effect of tl 

section is doubtless to make the mortg; 

it P fs r v t a e |id° m R the r ISt September ’ ^98 
nf th i d * But 1 cannot find in S. 46 
of the Tenancy Act anything to just 

leftfiTt tha i a - Registerin g 0fi icer v 
Vk adimt to re £‘ strat ion after 1 
lst October, 1898 an instrument e; 

(0 (*905) 1 N.L.R. 1I2 . 


cuted before that date. The adoption of 
such a view would entail recognition of 
admission to registration in respect of 
documents executed but not registered 
within four months at least of the last 
mentioned date : See Part 4 of the 
Registration Act, 1877. It is true that 
according to a general presumption an 
Act is not ordinarily taken to be retros¬ 
pective in its operation. But as explained 
by Maxwell on the Interpretation of 
Statutes (page 350, 5th Edition), this 
rule applies chiefly when the enactment in 
question would prejudicially affect vested 
rights or the legal character of past 
transactions. In a case like the one 
under consideration the mortgagee took 
no interest by reason of the mere exe¬ 
cution of the mortgage-deed, though the 
mortgagor doubtless placed himself under 
an obligation. Moreover, the Legislature 
in enacting sub-S. (5) of S. 46, 
Tenancy Act, subjected occupancy tenants 
to a certain incapacity which was 
considered to be for their good, so that 
the following remark by West, J., in 
Qulab Narotam v. Secretary of State (2) 
is distinctly apposite 


...ic.i me very purpose of an Act is to 
impose restrictions on a particular class of 
owners, it is no argument against the appli¬ 
cation of it that such a restriction will in a 
particular case, be effectual, and defeat the 
wishes of some of the owners/* 

In Sham la/ v. Hircuhand (3), which was 
followed in Papaya Somshetti v. Ba/i 
Baoaji ( 4 ), Sargent, C. J., held that 
although at the institution of the suit 
the ^defendant had been an “ agricultur- 

IS y .y e h inasm uch as at the time 
of adjudication he had by reason of 
a change in the definition of that 
term ceased to be one, the provisions 
of the Dekkhan Agriculturists’ Relief 
Act, 1879, could not be invoked by him 
to defeat the claims of his creditor. This 
decision was based on a consideration of 
the very special nature of the legislation 
mentioned, which was intended for the 
benefit of a particular and very limited 
class and should, therefore, take effect in 
derogation of the general rule that when 
the aw is altered pending an action, the 

inf to°th l PartiCS - rS dedded accord - 
he law as 11 «*«ted when the 

action w as commenced. The provision 

<*) (1884)8 Bom. Sg 6. ~ 

(3) (1886) 10 Bom. 367. 

(4) (1887) xi Bom. 469. 
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of law now under consideration was 
likewise enacted for the beneht of a very 
special class, and there is thus good 
ground for interpreting its very generally 
worded terms in their literal sense. Had 
the Legislature contemplated the reser¬ 
vation for which the appellants contend, 
the purpose might easily have been made 
clear by the inclusion in sub-S. (5) of 
words similar to those with which sub- 
S. (2) opens. 

It is further urged on behalf of the 
appellants that the authority of Daji 
Vithal Dhok v. Moreshwar Venlcatesh 
Gharpurey (1) has been weakened by 
the decision in Ganeshdas v. Shankar (5). 
In the latter case, however, the plaintiffs 
were the landlords of the mortgaged 
occupancy holdings and as such entitled 
to resort to the remedy provided by S. 47 
of the Tenancy Act. The plaintiffs in 
the present case have not that remedy 
open to them. If the later decision is to 
be construed as laying down that the 
prohibition in S. 46 of the Act cannot be 
relied on in a Civil Court by a person to 
whom the remedy under S. 47 is not 
open, then I must with all respect decline 
to follow it. I agree with the view 
taken by Ismay, J. C., in Bala Saheb v. 
Tatya, Second Appeal No. 62 of 1901," 

(5) (1908)8 X. L. R. 22 =* 13 I. C. 9°9- 


* The judgment in Second Appeal No. 62 of 
1901 is as follows :— 

Ismay, J. C .—(April /$th % 1901 )—The facts 
of this case are admitted. On the 21st October, 
1898 the plaintiffs executed a sale-deed in 
favour of the defendants conveying a six-annas 
share in the village of Tirori together with the 
two sir fields and all rights of cultivation in 
respect of such fields. Owing apparently to 
ignorance on the part of the Registering Officer 
of the prohibition contained in S. 45, sub-S. (3), 
of the Tenancy Act the sale-deed was registered 
on the 22nd October. 

The case set up by the plaintiffs in the Courts 
below was that, notwithstanding the conditions 
embodied in the sale-deed, they had by opera¬ 
tion of law become occupancy tenants of the sir 
land included in the deed and that as occupancy 
tenants they should be restored to possession. 
The claim was resisted by the defendants on the 
ground that they had been peaceably put in 
possession of the land in dispute and that their 
title had been perfected by registration. Ihe 
object of bringing the suit in the form in which 
it has been brought is sufficiently obvious. Had 
the plaintiffs impeached the validity of the sale 
and asked to be restored to proprietary posses¬ 
sion, the question of refunding the purchase- 
money would certainly ha^e teen raised. They 
have therefore elected to treat the sale as valid 
and at the same time to demand a relief which if 


that the effect of such prohibitions 
as those contained in S. 45 (3), C. P. 
Tenancy Act, 1898 and in S. 85 (2), 
Bengal Tenancy Act, 1885, is to control 
the provisions of the Registration 
Act. The learned Judicial Commis¬ 
sioner referred to Javanmal Jitmal v. 
Muktabai (6), in which it was held that a 
sale-deed registered under the Registra¬ 
tion Act but not executed according to the 
provisions of S. 56, Dekkhan Agricultu¬ 
rists* Relief Act, 1879, was inadmissible 
and inoperative. Starting then with the 
position that a prohibition in the Tenancy 
Act is on the same footing as one in the 
Registration Act, I hold that the regis¬ 
tration of the mortgage sued on in the 
present case is invalid, the position being 

(6) (1890) 14 Bom. 516. 


granted would very seriously depreciate the 
value of the property conveyed. 

The suit was dismissed in the Courts below 
upon the grounds that the registration made in 
the face of an express prohibition could have no 
legal effect and that there had. therefore, been no 
such transfer of proprietary right as would confer 
the status of occupancy tenant on the plaintiffs. 

The plaintiffs have now preferred a second 
appeal and it is contended on their behalf that 
the word ' transfer ’ as used in S. 45, sub-S. (l) 
of the Tenancy Act, should be construed as 
including any transfer by delivery of possession. 
It is also urged that the effect of the prohibition 
contained in sub-S. (3) is not to invalidate a 
registration made in the face of such prohibi¬ 
tion, except in so far as the terms of the instru¬ 
ment complied with the reservation of the right 
of occupancy provided for in sub-S. (1). Iam 
unable to see that there is any force in either of 
these arguments. I have no doubt that the 
* transfer* referred to in sub-S. (1) means and 
includes a legal and valid transfer. I am further 
of opinion that a registration which has been 
effected in direct contravention of any provi¬ 
sions of law must be ignored in toto. The effect 
of such prohibitions as are contained in S. 45. 
sub S. (3) of the C. P. Tenancy Act, 1898, and 
in S. S5, sub-S. (2) of the Bengal Tenancy Act, 
1885, is to control the provisions of the Regis* 
nation Act. The term * registered ’ does not 
necessarily mean registered under the Registra¬ 
tion Act but registered under the law for the 
time being in force for the registration of docu¬ 
ments, and where that law prohibits the regis¬ 
tration of certain documents a registration made 
in spite of such prohibition is ineffectual. In 
Javanmal Jitmal r. Mukta Bai (6) it was held 
that a sale-deed which had been registered under 
the Registration Act but which had not been 
executed according to the provisions ot S. 56 of 
the Dekkhan Agriculturists’ Relief Act, 1S79, 
was inadmissible and inoperative. 

On the whole then I see no reason to dissent 
from the views taken in the Courts below. The 
appeal is, therefore, dismissed with costs in all 
Courts on the appellants. 
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similar to that in Bazi-un-nissa v. Sabir 
Husain (7), where the prohibition of 
registration in S. 35 of the Registration 
Act, 1877. was ignored, and much more 
unfavourable to the appellants than that 
in Mujibun-nissa v. Abdur Rahim (8), 
where the less mandatory provision of 
S. 32 ibid was relied on by their Lord- 
ships of the Privy Council. 

The last contention to be noticed is 
that the mortgage may equitably be 
regarded as split up between the occu¬ 
pancy holding on the one hand and 
the rest of the property on the other. 
This course is said to be justified 
by the decision in Beni Parshad 
v. Dharamdas Kalar (9). In that case 
two absolute occupancy holdings in 
different villages and held apparently of 
different landlords were mortgaged 
together. One landlord only sued to evict 
the mortgagee after foreclosure, and the 
mortgage was split up by this Court for 
the purpose of ascertaining whether 
notice of intention to mortgage ought 
to have been given to the plaintiff or not. 
In Gangadhar Rao v. Baja Laxman 
Rao (10), Skinner, A. J. C., refused to 
adopt a similar course where both abso 


lute occupancy holdings mortgaged were 
in the same village and the mortgage 
covered a house and some movables 
also. I am unable to regard the earlier 
decision as any authority for treating the 
mortgage now in suit as partly valid. 
S. 35 of the Registration Act expressly 
provides for registering a document as 
against some of its executants only, but I 
find in the Act no corresponding provi¬ 
sion for registration in repect of part only 
of the property affected. In Bala Saheb 
v. Tatya, Second Appeal No. 62 of 1901. 
the unpublished decision already referred 
to, Israay, J. C., laid down that a regist¬ 
ration which has been effected in direct 
contravention of any provisions of law 
must be ignored in toto: he. therefore, 
refused to recognise as transferring even 
proprietary right in sir land a document 
which was registered in the face of the 
prohibition enacted in S. 45 (3), c. P. 
Tenancy Act, 1898. No authority to a 
contrary effect being traceable, I hold 
that the mortgage in the present case 
| is wholly invalid and cannot oper ate in 

(7) (1904) 26 All. S7 . 

0 °) (191O7N. L R. 20a (o I. c. 698. 


respect of any property ostensibly trans¬ 
ferred by it. 

The appeal accordingly fails and is 
dismissed with costs. In the Courts 
below costs will be borne as already 
ordered. 

P..V./R.K. 

Appeal dismissed. 
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Mittra, Offg. a. J. C. 

Bhojraj —Defendant—Appellant. 

v. 

Na/huram —Plaintiff—Respondent. 

Appeal No. 126011915, decided on 
3rd July, 1916, against the Appellate 
Decree of Divl. Judge, Hoshangabad, 
dated 23rd November, 1914. 

(a) Hindu Law—Joint family—Sale of, by co¬ 
parcener without necetsity ia valid only to extent 
of vendor’s share. 

A sale of joint property by a co parcener, 
though made without legal necessity, is valid to 
the extent of the vendor's share. [P. 26, C. 2.] 

(b) Hindu Law—Joint family—Sale of, by co¬ 
parcener without necessity—Purchaser—Rights 
of, stated. 

If a vendee wishes to stand by a sale which is 
valid only partially, he must be content with the 
vendor’s share, but if he wishes to repudiate the 
transaction altogether, his remedy is only against 
the vendor in a suit for the return of the price 
paid, on the ground that the consideration for 
the payment tailed. 31 All. 176; 9 N. L. R. 74 ; 
I I. C. 670; 22 Mad. 312 and 16 Mad. 76, dist. 
23 Mad. 89, foil. [P. 26, C. 2.J 

M. B. Dadabhoy and Chuckerbutty —for 
Appellant. 

H. S. Qour and S. Ramdas —for Res¬ 
pondent. 

Judgment. —This second appeal arises 
out of & suit for a declaration that the 
plaintiff s half-share in certain joint 
ancestral property sold by his father, is 
unaffected by the sale. Plaintiff's case 
was that the sale was a nominal trans¬ 
action. I he first Court found in favour 
of the plaintiff and decreed the claim. 
The lower Appellate Court has held that 
there was consideration for the sale, and 
that Rs. 500 out of Rs. 2,000 represented 
an antecedent debt of the father. But as 
no legal necessity was alleged or proved, 
the Divisional Judge has confirmed the 
decree of the first Court. The only point 
argued m this second appeal is that there 
should not have heen an unconditional 
decree, but that the plaintiff should have 
been ordered to refund Rs. soo found to 
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have been an antecedent debt of the 
father. 

I his Court has held, following the 
Pull Bench of the Allahabad High Court 
in Chandradeo Singh v. Mata Prasad (i), 
that a Hindu father governed by Mitak- 
shara Law cannot alienate ancestral 
family property, so as to bind his 
sons, except to pay off an antecedent 
debt or for legal necessity [ Hira Ram 
v. Udhe Ram (2)]. If the case had 
been one of mortgage, it would have 
presented no difficulty. But here we are 
concerned with a sale, which, being for 
valuable consideration, is binding on the 
alienor’s share, as on this point this Court 
follows the Bombay and Madras view, as 
opposed to the view taken by the High 
Courts at Calcutta and Allahabad. The 
plaintiff does not contest that his father’s 
share is bound by the sale, but only asks 
for relief in respect of his own half-share. 

I he question for decision is whether there 
is an equity in favour of the purchaser 
in respect of the amount of the antece¬ 
dent debt, for which the father could, no 
doubt, have sold joint family property of 
that value, and for which a proper charge 
could have been created on the family 
estate. 1 he appellant’s learned Counsel 
merely relies upon authorities which show 
that it is the pious duty of a Hindu son 
to pay his father s debts not tainted with 
immorality. 1'his is not disputed by the 
learned Counsel for the respondents whose 
contention is that, as no charge has been 
created, no effect can be given in this suit 
to any such obligation. This is perfectly 
correct, but it does not touch the question 
whether there is an equity in favour of 
the purchaser in the present case. The 
Bengal case cited for the respondents, 
Banwari Lai v. Sheo Sankar Misser (3), 
is not of much help for the right of a co¬ 
parcener to sell his share is not recog¬ 
nized there. As laid down by Mookerjee, 
J., at page 822 of 13 C. W. N. 

When...an alienation made by a co-parcener 
is set aside at the instance of another member 
of the family, the Court orders that the property 
should be possessed in defined shares and the 
shares of the transferor should be subject to 
the lien of the transferee for the return of the 
purchase* money.” 

The next case cited for the respondents 
is Virabhadra Gowdu v. Guruvenkata 


(1) (iQOq) 31 All. 176= 1 I. C. 479. 

(2) (1913) 9 N. L. R. 74 = 19 I. C. 861. 

( 3 ) ('909) *3 C.W.N. 815= 1 I.C. 670. 


Charlu (4), which must be read with the 
case of Sabapathi v. Somasundaram( 5), on 
which it is based. In neither of the'cases 
was there legal necessity, nor an antece¬ 
dent debt justifying the sale. The only 
case which I have been able to find out, 
which is really in point, is the case 
of Marappa Goundan v. Rangasami Goun - 
dan (6). I entirely concur with the 
following observations of Subramania 
Ayyar, J.: 

One must hesitate to countenance the intro¬ 
duction of a new rule such as that suggested, 
having regard to the practical inconvenience 
which is likely to arise in giving effect to it. 
Now a sale of joint property by a co-parcener, 
though made without legal necessity, is in this 
Presidency valid to the extent of 'the vendor’s 
share. Suppose that that share is really worth 
the whole of the amount paid by the vendee as 
the price, why should he get anything more ? 
Next, suppose that the share is worth less than 
the price paid. The vendee cannot, in such a 
case, reasonably ask for a charge for more than 
the difference between the real value of the 
share which he gets and the price which he 
has actually paid. It is scarcely necessary to 
‘•ay that questions as to such valuation 
are often not capable of easy or satisfactory 
settlement. The simpler and the better view un¬ 
doubtedly is that if the vendee wishes to stand 
by a sale which is valid only partially, such as 
the present, he must be content with the vendor's 
share but that if the wishes to repudiate the 
transaction altogether, his remedy is only against 
the vendor in a suit for the return of the price 
paid, on the ground that the consideration fori 
the payment failed. This view will, on the one 
hand, avoid all necessity for enquiry into matters 
alluded to before and, on the other, tend to act 
as a check on a disposition on the part of specu¬ 
lative persons to enter with some co parceners 
into transactions calculated to affect the rights 
of other co parceners who are not parties 
thereto M 

The cases in which an equity has been 
recognized are cases in which the sale as 
a whole has been set aside, but I have 
not been able to find one in which the 
sale is upheld in part. In the absence 
of any authority to the contrary I follow 
the view taken by the Madras High Court 
and dismiss the appeal with costs. 
P.N./R.K. 

Appeal dismissed . 


(4) (1899) 22 Mad. 312. 

( 5 ) (1893) *6 Mad. 76. 

(6) (1900) 23 Mad. 89. 
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Stanyon, A. J. C. 

Local Government— Appellant. 

v. 

Har Pershad —Respondent. 
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Criminal Appeal No. 69 of i 9 I 4 » 
decided on 15th June, 1914* against the 
Order of the Magistrate, 1st Class, 
Damoh, dated 26th December, 1913. 

Railways Act (9 of 1890), S. 101—Endangering 
—Meaning of—Train shunted to wrong line— 
Facts should be considered. 

In every case where a travelling railway train 
is unexpectedly shunted on to a wrong line by an 
erroneous laying of the points in a station yard, 
the safety of persons in the train or about the 
yard is endangered within the meaning of that 
term in S. 101 of the Railways Act, and if the 
error in the points is due to such disobedience 
as is referred to in the enactment, an offence 
punishable thereunder is committed. 

[P. 28, C. 2.) 

No safe analogy can be drawn from the facts 
of one case to decide whether in another case 
danger has arisen. Every case most be judged 
according to its own facts. 

G. P . Dick —for the Crown. 


side, and, on the Katni side, terminating 
in a dead end after its points of connection 
with the main line are passed. There 
are connections from No. Ill, on both 
sides, with lines running to the engine 
shed with which we are not concerned 
and which, therefore, are not shown in 
the sketch. 

The numbers set at the various crossings 
are those given to the points worked by 
pointsmen, and it is necessary to under¬ 
stand that, when a vehicle is passed from 
one line to another, it is necessary to 
“ lock'* all operative points, and to cpen 
others called “ facing points,” the latter 
operation being necessary, not to shunt 
the vehicle, but to prevent damage to all 
points approached from the reverse side. 
In the present case we aie concerned 


M. R . Dixit .—for Respondent. 

Judgment. —The respondent, Har Per¬ 
shad, is an Assistant Station Master in 
the Great Indian Peninsular Railway, 
and was stationed at Damoh when the 
facts giving rise to this case occurred. 
He was prosecuted for an offence punish¬ 
able under S. xoi of the Indian Railways 
Act, 1890 and acquitted by the Magis¬ 
trate who tried him. The Local Govern¬ 
ment has preferred the present appeal 
from that order of acquittal. 

The following rough sketch of the 
Damoh station yard, so far as it affects 
this case, will facilitate the relation and 
comprehension of the facts :— 

W - 






This sketch is adapted from exhibit 
■r*2. It is neither accurate nor drawn to 
scale. The railway lines have, however, 
been placed in pairs to make the points 
more intelligible to the untrained intellect 
than they are in exhibit P-2. It will be 
seen that, excluding the two sidings for 
goods which abut on one end of the 
platform, there are three lines shown in 

“ Ch * N °- 1 is the Platform line 
whtch presumably runs into the main line 
on the Saugor side at some point beyond 
the sketch, and, on the Katni side, is 
divided between the main line and the 
nearer goods siding. No. II is the only 
mam line, and No. Ill is a side lin * 
running into the main line on the Saugor 


witn points 14 and 15. tor a train com¬ 
ing in from the Katni side, both these 
e . r points have to be locked in order to 
In keep the train on the main line No. II. 
^ To shunt it from No. II to No. I, point 
15 would be open to protect it and point 
•h- I4, and movement would be com¬ 

pleted by operating points 11 and 10, 11 
/ being open (to protect the point) and 10 
rn- ^eing locked so as not to catch the wheel 
■al rtan ^ es > and s l ,unt the train on to the 
goods siding. For a train leaving the 
h e platform and proceeding towards Katni, 
'ts po ‘ nt V having been operated to shunt 
nd tra ' n t0 the main line, point 14 would 
be opened for protection of the point, 
but point 15 would require to be locked 
r-Vr-— 1° prevent the train from passing from 
= 5 §=No. II on to No.III. 

On the night between the 10th and 
nth of September, 1913, Assistant Sta¬ 
tion Master Har Pershad, was on duty. 
At 0-45 i.e., 4s minutes past midnight 

t ~ No - SSi Down Passenger train arrived 

to from the Saugor side, and was duly shunt¬ 
ed on to line No. I, halting at the plat* 
ts form. This train was still there at 
3-S A M., when No. 554 U p Mixed train 
>e arnved from Katni. Line No. I being 
or occupied, it was necessary that this later 

n w nV p Sh u OU ! d • Stop on the main line. 

1 Har Pershad, in obedience to a rule re¬ 
quiring that he should personally see to 
te the setting of points for all incoming and 
[d outgoing trains carrying passengers in- 

e went 1 ° g , ba “S® 1 tra5ns conve y>ng labourers, 
l wen * out and saw that points i 4 and x S 
V were both locked against No 5S4 , S o 

r The w C ° U i d T leave the “*in line. 

The tram obeyed the arrangement and 
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pulled upon the main line. It now 
became practicable for No. 551 to con 
tinue its journey towards Kami, and 
it was necessary to make one change 
only, namely, to unlock point 14, 
not in order to shunt the train from 
the platform line to the main line, but 
to protect the point from injury. 
Once more the rule required the 
Assistant Station Master on duty per¬ 
sonally to see that the points were 
correctly set. But Har Pershad fell into 
a very common form of neglect. He had 
a few minutes previously seen points 14 
and 15 locked. It was only necessary to 
unlock No. 14 for the protection of the 
point. Locked or open No. 14 could not 
divert the train going out towards Katni. 
He made over the bunch of keys con¬ 
taining the keys of 14, 15 and other points, 
to the mokaddam : and the mokaddam 
passed them on to a pointsman. The 
result was that instead of unlocking 
No. 14, the pointsman unlocked point 15. 

I he train started, and having got on to 
the main line a less careful driver might 
have assumed that he had a clear course 
and put on speed : the driver in charge 
of the train was, however, on thegtrt vive, 
and he observed that he had been shunt¬ 
ed off the main line on to No. Ill with 
a dead end in front of him, for point 19 
was locked against the train, and if it 
had not been stopped a collision with 
the dead end was inevitable- The driver, 
however, smartly applied his brakes 
and pulled up a few yards before the 
terminus. 

The Magistrate has acquitted the 
accused on the grounds, shortly stated, (1) 
that the accused having seen point 15 
locked for train No. 554 a few minutes 
before No. 551 started, and having other 
duties to perform, was not bound to see 
to the point again, and incurred no res¬ 
ponsibility for the unauthorised unlock 
ing of the point by the pointsman ; and (2) 
that the safety of the passengers was not 
endangered, and an essential of the 
offence punishable under S. 101 of the 
Indian Railways Act, 1890, was wanting, 

I am unable to concur in these views, 
and I have no doubt that the accused 
ought to have been convicted. The 
learned Counsel for the respondent before 
me rightly gives up. as quite untenable, 
the contention that the sending of a 
starting train on to a dead end siding 
does not endanger the safety of any 


person. To my mind it is a preposterous 
argument. The learned Magistrate has 
relied upon a Punjab case, in which a 
distinction is drawn between endangering 
the safety of a person and what is des¬ 
cribed as the likelihood of endangering 
the safety of a person. This is a refinement 
which, with due respect, I am unable to 
appreciate or illustrate to my mind. 
The safety of a person is endangered 
whenever anything designed to protect 
the same is removed or destroyed wil¬ 
fully or by negligence. ‘ Danger ’ is 
itself a likelihood ’ of injury, and I 
cannot follow the phrase ' likelihood of 
danger.’ In any event we cannot draw 
any safe analogy from the facts of one 
case to decide whether in another case 
danger has arisen. Every case must be 
judged according to its own facts. It 
does not make the section abovemention- 
ed less applicable that by the intelligent 
action of others danger may have been 
averted. It is the possible consequences 
of an act of disobedience which S. 101 
has in view, and it is intended to guard 
the travelling public and the railway 
staff against such consequences. If the 
engine driver in this case had taken for 
granted that the points were correct, as 
he was entitled to do ; if the brakes had 
failed to act or given way under the 
sudden strain ; if a railway servant or a 
truck had wrongly been on line No. Ill 
and been run over or into, the accused 
could not have pleaded any of those 
circumstances in extenuation of his 
negligence. There can be no question 
that in every case, where a travelling 
train is unexpectedly shunted on to a 
wrong line by an erroneous laying of the 
points in a station yard, the safety of 
persons on the train or about the yard is 
endangered within the meaning of that 
term in S. 101 aforesaid: and if the 
error in the points is due to such dis¬ 
obedience as is referred to in the enact¬ 
ment, an offence punishable thereunder is 
committed. 

Then as regards the other question, 
viz., whether there was a punishable dis¬ 
obedience in this case, I have no doubt 
that the Magistrate is wrong. The rule 
which governed the accused is perfectly 
clear and runs thus :— 

" When an outgoing train conveying passen- 
gers (including ballast trains) is about to start, 
the Station Master on duty must warn the staff, 
lock the necessary facing points and see that all 
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lines over which the train has to pass are clear, 
and that all shunting has been stopped on all 
lines which will be fouled by the outgoing train. 
Having done this he may allow the train to 
start.’' 

An earlier clause of the same rule 
reads :— 

•• The Station Master is personally responsible 
for the setting and locking of facing points for 
the reception and despatch of passenger and 
ballast trains. ’’ 

These provisions clearly call for the 
independent treatment of each passen¬ 
ger and ballast train as regards the set¬ 
ting and locking of points. No. 15 was 
a facing point for the outgoing No. 551 
passenger train : and the rule required 
the Station Master to examine that and 
all other facing points over which that 
particular train had to pass. He had no 
right to assume that such points were 
correctly set because they had been simi¬ 
larly set for a train coming in from the op¬ 
posite direction a few minutes previously. 
Malice, neglect, stupidity, or mechanical 
breakdown might have made a difference 
even in those few minutes. Even if the 
accused had given no orders to unlock 
point 14 or any other point after No. 554 
came in, it was still his duty under the 
rule to go and see that all was right for 
No. $51. He disobeyed that rule: facing 
point No. 15 was unlocked as a result of 
that disobedience, and the sudden and 
unexpected diversion of the train created 
danger to the safety of all on the train— 
a danger averted by the capability of the 
engine driver and the efficiency of the 
brakes. 

For the above reasons I allow the 
appeal, and, reversing the order of 
acquittal, I convict the accused under 
S. ioi of the Indian Railways Act, 1890. 
The accused is a well-conducted young 
man. and to a certain extent his offence 
is venial. I expect it has been his habit 
—and no doubt he is far from being alone 
m that habit—where a point does not 
require to be changed for consecutive 
trains, of making only one inspection 
thereof, for the first train, and assuming 
that all must be right for the subsequent 
train. This is just the sort of routine 
negligence which makes for danger 
m railway travelling. Here he had 
seen point 15 locked at about 3 A. m., and 
it was natural, though culpable, for him 

5 T wu" W u S Sti11 80 at 3-« S . I do 

not think the the case should affect his 

appointment or prospects in the railway. 


He has had a sharp lesson, and will prob¬ 
ably be very careful hereafter. I fine 
him Rs. 50, or, in default, order simple 
imprisonment for one month, 

P.N./R.K. 

Appeal allowed. 

A. 1. R. 1916 Nagpur 29 

Drake-Brockman, J. C. 

Imdad Husain — Defendant — Appel¬ 
lant. 

v. 

Pareshwar —Plaintiff — Respondent. 

Misc. Appeal No. 9 of 1916, decided 
on 24th August, 19x6, against the Order 
of Addl. Dist. Judge, Nagpur, dated 14th 
October, 1915. 

Civil P. C. (5 of 1908), O. 5, Rr. 10, 16 and 17 
—Procedure to serve summons when defendant 
is concealing, stated. 

Defendant was tendered a copy of a summons 
by a process-server, but instead of accepting it 
he went and shut himself up in his house. A 
copy of the summons was affixed to the door of 
the house: 

Held , that the defendant’s conduct amounted 
in effect not only to a refusal to accept the copy 
but also to a refusal to acknowledge that the 
tender had been made, and that, therefore, the 
summons was duly served by being affixed to the 
door of the defendant’s house. 16 bom. 117, 
ref - [P. JI,C. i.] 

Almaram Bhagwant —for Appellant. 

M. K. Pcuihyc —for Respondent. 

Judgment.— This is an appeal from 
an rder of the Additional District Judge, 
Nagpur, refusing to set aside an ex parte 
decree passed against the appellant in a 
suit brought for sale of mortgaged pro¬ 
perty. There were two other defendants 
in the case of whom only one appeared, 
but we are not here concerned with 
either of them. 

A preliminary decree for sale was 
passed against all three defendants on 
the roth May, 1915, and on the 16th 
June following the appellant applied to 
have it set aside on the ground that he 
was not served with summons and had no 
idea any suit had been brought. The 
pleadings of the parties upon the appli¬ 
cation are unsatisfactory, inasmuch as 
they make no reference to the report of 
the process-server on which the Addi¬ 
tional District Judge decided that the 
applicant had been duly served ; had the 

Pa j UeS r. 0r theil Plead «s been questioned 
under R. 2 , O. io, First Schedule to the 
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Civil Procedure Code, upon the allega¬ 
tions in that report, a more appropriate 
issue than the too general one whether 
the applicant had not been served with 
summons would doubtless have been 
framed. 

To begin with 2 summonses issued to 
the appellant were returned unserved. 
The third bears date the 4th September 
1914 and on it the process-server Rodba 
made a return to the following effect:— 

“As ordered I, accompanied by the plaintiffs’ 
man, went to serve summons on the defendant, 
whom I found near the mosque at the corner of 
a woodstack. The plaintiffs’ man identified 
him as Imdad Husain. I told him I had a 
summons for him from plaintiff Nilkanth Rao. 
As soon as I said this he went away to his 
house without uttering a word and shut the 
door: We went to the outer door of his house 
and called him, but no one answered or opened 
the door. We sat there for one hour but he 
neither cameout nor said anything. Accordingly 
ne ictuses to accept summons though he met 
me personally, I, therefore served the summons 
by affixing a copy to the outer door of his 
house.” 

This return was attested by Wali 
Muhammad and Abdulla the day it was 
written, i.e. t the 12th September, and 
four days later was verified by the 
server’s affidavit before the junior Munsif. 
On the 24th October, 1914 the Additional 
District Judge declared the summons 
duly served. 

The appellant’s application under R.i 3, 
O. 9, First Schedule to the Civil Proce¬ 
dure Code, suggests without explicitly- 
stating that he was not in Nagpur when 
efforts to serve him were made. A 
written statement put in by the plaintiffs 
opposing the application contains nothing 
to the point, except a bald plea that the 
summons was duly served. The follow¬ 
ing issue was then framed after some 
further statements, which need not be 
reproduced here, had been made and 
recorded : — 

Was defendant No. 3 not served with sum¬ 
mons as alleged by him?” 

On this the appellant examined three 
and the plaintiffs two witnesses. The 
first two for the appellant tried to make 
out that he had been away from Nagpur 
for several years while the third, Rodba 
the server, deposed very much as in his 
return of the 12th September, 1914- The 
persons examined by the plaintiffs are 
those who attested the return. The 
appellant did not enter the witness-box 
to state where he was on the 12th Sep¬ 
tember, 1914. 


The lower Court found that the appel- 
lant was living at Nagpur on the last 
mentioned date, that he was then offered 
a copy of ihe summons but entered his 
house and did not come out though call¬ 
ed, and that the service effected by the 
server was good. 

In appeal it is contended, though some¬ 
what half heartedly, that the plaintiffs’ 
evidence does not suffice to establish the 
identity of Imdad Husain (appellant) 
with the person to whom the summons 
was tendered or the house to which the 
summons was affixed as Imdad Husain’s 
house. As to the first point the plaintiffs' 
evidence is in my opinion convincing. It 
is plain that they sent Wali Muhammad, 
their servant, with the server to ensure 
service after their previous unsuccessful 
efforts to that end and they would 
naturally select some one who knew 
Imdad Husain. Wali Muhammad admits 
that he was dismissed from the Police 
department io years ago, but that is not 
a sufficient reason for disbelieving his 
statement that he knew Imdad Husain 
while still in the department. Nor do I 
see my way to discrediting Abdulla mere¬ 
ly because he igives the name of Imdad 
Husain as Ahmad Ali (defendant No i 
in the suit), whereas the appellant’s 
father is dead and his name was Abdul 
Ali. That Abdulla can identify Imdad 
Husain with certainty appears from the 
fact that he picked him out in the lower 
Court from among a group containing 
five other Bohris. Moreover, we have 
Rodba’s statement in the witness-box that 
in offering the summons to the person at 
the woodstack he acted on the indication 
of both Wali Muhammad and Abdulla. 
That Imdad Hussain’s house in Nagpur 
is near a mosque appears from the evi¬ 
dence of his own witness Kikabhai, who 
also speaks of him as having kept a 
timber stall in Nagpur for the last four 
years. Abdulla had business with the 
appellant and lives only half a mile from 
him : there seems to be no sort of reason 
for supposing that he did not know where 
the appellant lived. 

I hold on the evidence that the sum¬ 
mons was offered to the appellant with an 
intimation of its purport and that he 
thereupon entered his house as reported 
by the server. There remains, however, 
the main question raised by this appeal, 
namely, whether assuming all the facts to 
be as stated in the report, the summons 
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was rightly held by the Additional Dis¬ 
trict Judge to have been duly served. 
The provisions of law which bear on the 
point are Rr. io, 16 and 17, O. 5, First 
Schedule, to the Civil Procedure Code, 
which run as follows : — 

Rule 10. 

" Service of the summons shall be made by 
delivering or tendering a copy thereof signed by 
the Judge or such officer as he appoints tn this 
behalf, and sealed with the seal of the Court.” 

Rule. (6. 

“ Where the serving officer delivers or tenders 
a copy of the summons to the defendant 
personally, or to an agent or other person on 
his behalf, he shall require the signature of the 
person to whom the copy is so delivered or 
tendered to an acknowledgment of service 
endorsed on the original summons.” 

Rule 17. 

" Where the defendant or his agent or such 
other person as aforesaid refuses to sign the 
acknowledgment, or where the serving officer, 
after using all due and reasonable diligence, 
cannot find the defendant, and there is no agent 
empowered to accept service of the summons on 
his behalf, nor any other person on whom service 
can be made, the serving officer shall affix a copy 
of the summons on the outer door or some other 
conspicuous part of the house in which the 
defendant ordinarily resides or carries on busi¬ 
ness or personally works for gain, and shall 
then return the original to the Court from which 
it was issued, with a report endorsed thereon or 
annexed thereto stating that he has so affixed 
the copy, the circumstances under which he did 
so and the name and address of the person (if 
any) by whom the house was identified and in 
whose presence the copy was affixed." 

In the present case it is urged that, as 
no acknowledgment was ever endorsed on 
the appellant’s summons, he cannot have 
been asked to sign one as required by 
R. 16 and that consequently the first of 
the two conditions mentioned in R. 17 as 
justifying fixation of a copy to his house 
was not satisfied. As to the other condi¬ 
tion it is said that further efforts should 
have been made to obtain access to the 
appellant and obtain his acknowledgment, 
inasmuch as more than a month remained 
before the hearing. In my opinion there 
was a tender of a copy of the summons 
under R. 10 and the appellant’s conduct 
amounted in effect not only to a refusal 
to accept the copy but also to a refusal 
to acknowledge that the tender had been 
made. By the custom in this part of the 
country no acknowledgment is ever 
endorsed on the original summons until 
the copy has been delivered or tendered. 

I he appellant evidently led the server to 


believe that he would take the copy at 
his house but on arriving there concealed 
himself or slipped away, thereby delibera¬ 
tely preventing the server from complying 
with R. 16. I do not think he can be 
allowed to rely here on an omission which 
is the outcome of his own successful 
design to evade the server. Common 
sense demands that such a defendant 
should not occupy a more favourable 
position than one who takes the copy 
and then expressly refuses to acknow¬ 
ledge receipt, which is what happened in 
Afaruti v. Vithu (i). R. 13, O. 9, First 
Schedule, to the Civil Procedure Code, 
requires the defendant to satisfy the 
Court that he was not duly served and he 
failed to establish the only plea he took 
in the lower Court. He knew when he 
entered his house that the plaintiffs had 
sued him and he could at any time have 
ascertained all the summons conveyed 
by reading the copy on his door. His 
appeal is dismissed with costs and costs 
in the lower Court will be paid as already 
ordered I allow Rs. 30 as Pleader’s fee. 
P.N./R.K, 

___ ______ Appeal dismissed . 

(1) (1892) 16 Bom. 117. 
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Stanyon, a. J. C. 

Abu Bakar Abdul Rahiman £ Co — 
Defendants—Appellants. 

v. 

Rambux Plaintiff—Respondent. 

Misc. Judicial Case No. 17-B of 1916, 
decided on 29th November, 1916. 

(a) Civil P. C. (5 of 1908), Ss. 22, 23 and 24- 
ocope of Trantfor of cate to Court not inbor- 
dmate to same High Court it not competent 

tiv! ^ 4 ;K CiVi| / r ^ edure Code ’ 19081 is exhaus¬ 
tive of the judicial power to transfer suits, and 

no Court has jurisdiction to transfer any suit 
from one Court to another unless both Courts 
are subordinate to it. rp r p -> 

rli^ en K W . h », ere 1 H ' Sh C ° Urt haS P° Wer ,0 d ^ 
cla re wheihcr ° r n° t a SQ it sbaU proceed in a 

Del its'in,°^‘1 a ‘ e 10 U ’ U has no P° wer to com- 

Sur ■" Cou vTc. if 

f.J 5 of 1908). S. 22—Transfer 
? f “ dlffercnt from return of plaint 

[l908 r | O°f 1 R° Jo. Court Ci.il F. C . 

annthor ^ransfor of a suit from one Court to 

Ur ltd r“f S e,Uirel , y different in charac- 

return of fil? . L fr ° m ^ akmg an order *or the 
S heVinr?by one Court with a view to 
its being presented in another. (p. 33> c. a.) 
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M. V. Joshi and V. Y. Chit ale — for 
Appellants. 

Judgment—The plaintirT Rambux 
carries on business at Khamgaon in West 
Berar. The defendants are a firm carry¬ 
ing on business in Bombay, where the 
defendants constituting the firm per¬ 
sonally reside. The defendants have 
acted as commission agents of the plain¬ 
tiff, and it is said that the business was 
this that the plaintiff was to buy cotton, 
have it ginned and pressed into bales at 
Khamgaon, and then consign it to the 
defendants who were to sell it for him in 
Bombay. According to the defendants, 
who are the applicants before me, this 
business, carried on partly in Khamgaon 
and partly in Bombay, resulted in 
Rs. 4 »i- 3 ' 4’3 being due to them by 
Rambux in Sambai 1970 (1913-14 A. D.) 
and to a balance of Rs. 41-2-9 against 
him in Sambat 1971 (1914-15 a. d ). 

On the 13th July, 1916, Rambux riled 
a suit against the defendants in the 
Court of the Subordinate Judge of Kham¬ 
gaon, claiming Rs. 5000 as due to him. 
I'he defendants have raised a plea that 
the Subordinate Judge has no jurisdiction 
and the plea has been disallowed. Before 
me it is conceded that the Khamgaon 
Court has jurisdiction over the plain¬ 
tiff's suit, but an application is now 
made with the object of obtaining 
transfer of the suit to the Bombay High 
Court on its original side. 'I'he appli¬ 
cation purports to be made under S. 23 (3) 
of the Civil Procedure Code, 1908, as 
applied to Berar. 

Having heard the applicants, I am of 
opinion — 

(1) that I have no power to direct any 
transfer of a suit to any Court not subor¬ 
dinate to this Court : 

(2) that even though I may have power 
to declare whether or not the suit in this 
case shall proceed in the Court of the 
Subordinate Judge of Khamgaon, I have 
no power to compel its institution in any 
Court beyond my jurisdiction : and 

(3) that no sufficient ground is made 
out for a declaration that the suit shall 
not proceed in the Khamgaon Court. 

Ss. 22 and 23 of the above Code lay 
down the procedure to be followed where 
a suit may be instituted in more than one 
Court, and the power of the Court to 
which application is made is limited to 
a power to “ determine in which of the 
several Courts having jurisdiction the 


suit shall proceed. ’’ S. 24 of the 
same Code is exhaustive of the judicial 
power to transfer suits, and no Court 
is given jurisdiction to transfer any 
suit from one Court to another, 
unless both such Courts are subordinate 
to it. Ss. 25 deals with a special case of 
transfer by the Governor-General in 
Council with which we have no concern 
here, since this is not the case of a suit 
“ pending in a High Court presided over 
by a single Judge.’* Thus it is clear 
that no order could be made by this 
Court directing the transfer of the suit 
from the Court of the Subordinate Judge 
of Khamgaon to any Court in the Presi¬ 
dency of Bombay, and least of all to the 
Bombay High Court itself. 

Then, as regards the power under Ss. 22 
and 23 (3), the law seems to be singularly 
inapt and inconclusive. 'I'he marginal 
heading to S. 22 describes it as giving a 
power to transfer suits which may be in¬ 
stituted in more than one Court, but this 
is clearly misleading in respect of cases 
where the several Courts are not subordi¬ 
nate to the same jurisdiction. It seems ex¬ 
pedient, therefore, to reproduce S. 22, and 
to consider it in the light of the connected 
S. 23. S. 22 is in these terms :— 

“ Where a suit may be instituted in any one 
of two or more Courts and is instituted in one of 
such Courts, any defendant, after notice to the 
other parties, may at the earliest possible oppor¬ 
tunity and in all cases where issues are settled at 
or before such settlement, apply to have the suit 
transferred to another Court, and the Court to 
which such application is made, after considering 
the objections of the other parties (if any), shall 
determine in which of the several Courts having 
jurisdiction the suit shall proceed.” 

It will be seen that no express power is 
given in this section to make the transfer. 
The Court in which application is made is 
required to select one of the several 
Courts having jurisdiction. But when, as 
a result of that selection falling on a 
Court other than that in which the suit 
has been instituted, a transfer becomes 
necessary, then the Court must proceed 
under S. 24. 

S. 23 indicates under three heads the 
Court to which an application under S. 22 
is to be made. (1) Where the several Courts 
are Subordinate to the same Appellate 
Court, the application goes before the 
latter ; (2) where the several Courts are 
subordinate to different Appellate Courts 
but to the same High Court, the appli¬ 
cation must go to the High Court; and 
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{3) where the several Courts having 
jurisdiction over the suit are subordinate 
to different High Courts, the applica¬ 
tion must be made to the High 
Court having authority over the Court 
in which the suit has been institut¬ 
ed. In the first two of these cases 
the Court empowered to decide under 
S. 22 also has jurisdiction to transfer 
under S. 24. But in the third case there 
is no power of transfer, and the question 
is whether S. 22, under which the appli¬ 
cation to be made is one for transfer, can 
be interpreted to mean that, in a case like 
the present, the Court to which the 
application is made, being powerless to 
transfer, may nevertheless direct that 
the plaint be returned to the plaintiff for 
presentation to some Court under another 
provincial jurisdiction. No doubt that was 
a course considered possible under S. 22 
of the 1882 Code (between which and the 
present S. 22 the difference is purely 
syntactical) by Siraightand Mahmood. J J 
in Tula Ram v. Harjiwan Das (1). I do 
not think that the law is made any clearer 
by the fact that what was once a separate 
(S. 24 in the 1882 Code) has now been 
made a part of S. 23 of the present Code, 
Indeed, it has only added to the con¬ 
fusion : for S. 23 deals with applications 
for transfer under S. 22, and, in connec¬ 
tion with sub-S. (3), such an application 
becomes an absurdity, since no High Court 
can order a transfer into the jurisdiction 
of another High Court. The device, 
under Act VIII of 1859, by which such 
transfers were made subject to an agree¬ 
ment among the High Courts concerned, 
was not reproduced in the Codes of 1877 
and 1882. Apparently there are reasons 
why a power of transfer, similar to that 
given to the Governor-General in Council 
under S. 527 of the Criminal Procedure 
Code, 1898, should not be incorporated 
in the Code of Civil Procedure, except to 
the very limited extent enacted by 
S. 24, which applies only to cases pend¬ 
ing in a High Court presided over by 

a single Judge, 0. g., the Court of the 
Judicial Commissioner of the N.-W. F. 
Province, or of Chota Nagpur. The result 
is that, in dealing with transfers of suits, 
the Legislature has reached an impasse or 
cul de-sac, and it has added sub-8. (3) 
for whatever it may be worth. To my 
(«) 0983) 5 All. 60 . 
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mind, its value for the purposes of pro¬ 
cedure is nil. 

To transfer a suit from one Court to 
another is something entirely different in 
character and legal effect from making an 
order for the return of a plaint by one 
Court with a view to its being presented! 
in another. A transfer can never raise a 
question of limitation; but a suit is only 
duly instituted so as to stop the running 
of time when the plaint is presented to 
the proper Court. Suppose a suit is in¬ 
stituted in a Central Provinces or Berar 
Court on the last day allowed by the 
Limitation Act, and, on an application 
made by the defendant, a decision is 
made by this Court that such suit should 
proceed in a Court in Bombay which 
also has jurisdiction over it. In the 
absence of a power of transfer this. 
Court then orders that the plaint should 
be returned for presentation to the Bombay 
Court. When the plaint is presented to 
that Court the suit will be time-barred, and 
it dees not seem right that the plaintiff 
should be left to the chance of saving time 
under S. 14 of the Limitation Act. 

Moreover, the deoision provided for by 
S. 22 ie a decision for the immediate 
purpose of a transfer for which the defend¬ 
ant applies under that section. Whore the 
Court has no power to transfer it seems 
logical to argue that it has no power to 
decide, notwithstanding that sub-S. ( 3 ) of 
S. 23 permits the making of a useless 
application. A decision by me that the suit 
now in question is a suit within the Original 
Civil Jurisdiction of the Bombay High 
Court and shall proceed in that Court 
would not bind that tribunal in any way. 
It may be that by implication I have power 
also to decide that the suit shall not proceed 
in the Khamgaon Court. But, while such 
a decision would be intelligible where by 
transfer, I could find a substitute Court for 
the plaintiff, it becomes arbitrary and, 
unjust where I merely refuse him access to| 
a jurisdiction to which he is legally entitled 
to resort and give him nothing in return 
for it. I, therefore, hold that I am not 
empowered under S. 22 of the Code of Civil 
Procedure to order that the suit shall pro - 
ceed m the Bombay High Court: and I 
seriously doubt whether I am competent 
to aoo.de that the suit shall not prooeS j n 
the Khamgaon Court whioh has jurisdiction 
over it, unless I can send the suit for trial 

to Sc2Jr comp,tent *** Bub ° rdicat « 
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Finally, supposing that I am competent 
to close the doors of the Khamgaon Court 
to the plaintiff after evicting him therefrom 
without opening the doors of another Court 
for him, 1 have to see whether the defend¬ 
ants have made out a case to justify me in 
doing so. The grounds advanced are 
these: — 

(L) that the plaintiff has sued on the deal¬ 
ings of Sambat 1971 without bringing into 
account a cross-claim for over Rs. 4,000 
which the defendants have against him in 
respect of the dealings of Sambat 19)0 ; 

(2) that the dispute between the parties 
arises mainly out of that part of the business 
which was transacted in Bombay ; 

( 3 ) that a settlement of accounts once 
took place in Bombay ; 

( 4 ) that the defendants' books of account 
and witnesses are in Bombay ; 

( 5 ) that the trial can be held more con¬ 
veniently in Bombay. 

I can find no reason here for taking the 
very exceptional course asked for, even 
though, had transfer been permissible, I 
might, subject to the contentions of the 
plaintiff, have been disposed to order a 
transfer. Books can be brought to Kham¬ 
gaon, witnesses can be examined on com¬ 
mission, and there is no reason for prefer¬ 
ring the convenience of the defendants to 
that of the plaintiff. 

For the above reasons the application is 
dismissed without notice to the other side. 
The suit will proceed in the Khamgaon 
Court. 

P.N./R.K. 

Application dismissed. 
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Parsoo and others —Plaintiffs—Appel¬ 
lants. 

v. 

Munnalal and others —Defendants— 
Respondents. 

Appeal No. 317 of 1915 , decided on 
23 rd August, 1916 , against the Appellant 
Decree of Diet. Judge, Bhandara, dated 
3 rd March, 1915 . 

(a) Civil P.C (5of 1908), O. 7. R.l (0— 
Ejectment—Content* of plaint—What should be 
—Limitation Act (1908), Sch. I, Art. 141. 

. A plaint must state when the cause of action 
: arose, and ia an action of ejectment it is for the 
plaintiff to prove a title subsisting at the date 
1 of his suit. 14 Cal. 801 (P.C.); 35 All. 273 
(P.C.) and 6 N. L. R. 160, ref. to. [P. 35. C. i.J 


(b) Evidence Act fl of 1872), S, 107—Death- 
Time of—No presumption — Party concerned 
must prove time of death. 

In a suit in which the question is not merely 
of the death of a person but of his death at a 
particular time, there is no presumption as to the 
time, and the party concerned, to make out 
death at a specified date, must prove it by 
evidence. 14 M. L. J. 464; A.I.R. (1916) Bom. 
300 Xepeau v. Doe d Knight (1S37) 2 M. & W. 
S94. ref. to. |P. 35, C. 1.] 

G. P. Dick— for Appellants. 

21 . V. Abhyankar —for Respondents. 

Judgment.—The appellants sued on 
the 4 th October, 1913 , to recover posses¬ 
sion of a share in Mauza Dorli from the 
delendanta, whose fathers (since deceased) 
bought the share at an auction-sale held in 
execution of a money-decree obtained against 
one Must. Juga. The appellants claim as 
reversioners entitled to the property on 
Juga's death and they allege that she died 
on the 4 th October, 1901 . The defendants 
pleaded inter alia that Juga died two or 
three days before the full moon in Bhadon 
( 30 th August to 28 th September, 1901 ), 
and that the suit is consequently barred by 
time : in a later statement they gave the 
date as the 27 th September. 

It is common ground that the case is 
governed by Article 141 of the Limitation 
Schedule and that Juga died either on the 
4 th October, 1901 or within the previous 
week. The Kotwar reported at the Lanji 
station-house, eight miles away, on the 
4 th October, 1901 that she was dead. The 
Trial Judge laid on the plaintiffs the 
burden of proving the date of death and 
finding the witnesses on both sides to be 
unreliable, held the onus not to have been 
discharged. In appeal from the decree 
dismissing the suit the District Judge found 
Friday, the 27 th September, 1901 , to be 
the date of Juga’s death. 

The plaintiffs’ learned Counsel conteuds 
here on their behalf that since Juga’s death 
was not reported till the 4 th October, she 
should be presumed to have lived till that 
day. It is said that there is a presumption 
in favour of continuance of life and that the 
onus of proving death is on the person who 
asserts it; also that the evidence of the 
defendants does not satisfactorily establish 
the 27 th September to have been the day 
of death. 

In my opinion there is no presumption 
in favour of the plaintiffs. It is certain 
that Juga died between the 26 th September 
and the 4 th October, 1901 , so that the 
rule in S. 107 , Indian Evidenoe Act, has 
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no application, there boing no question 
whether Juga was alive or dead at the 
date of the suit. R. 1 (e)> O. 7 , 1 st 
Schedule to the Civil Procedure Code, 
requires the plaint to state when the cause 
of action arose, and in an action of eject¬ 
ment it is for the plaintiff to prove a title 
subsisting at the date of his suit: on this 
point the law is clear, as appears from the 
judgmeots of the Judicial Committee of the 
Privy Council in My la pore Iyasawmy 
Vynpoory Mood-liar v. Yeo Kay ( 1 ) and 
Basant Singh v. Mahabir Pers/iad ( 2 ). 
This position was recognised as settled in 
Baliram v. Sitia ( 3 ). There is also express 
authority for the view that when the 
question is Dot merely ODe of death but of 
death at a particular time, there is no 
presumption as to the time but the party 
concerned, to make out death on a specified 
date, must prove it by evidence : see Venkata 
Hanumunulu Gam v. Lachchamma ( 4 ) 
and Jayuwant Jivanrao Deshpande v. 
Ramchandra Narayan Joshi ( 5 ). In the 
case last cited it is shown that the rule is 
the same in English Law, the leading 
authority on the point being Nepean v. 
Doe d. Knight (6). 

In the present case we know that the 
Kotwar of Juga’s village reported births 
and deaths weekly on Friday at the Lanji 
Police Station. What he reported on 
the 4 th October, 1901 would include 
occurrences of the period which had elapsed 
since his last previous report, i.e., seven 
days. Assuming that he would not omit a 
death which to his knowledge took place on 
the very day of his report before his 
departure from home, it is still manifest 
that of all the possible eight days which 
may have been covered by his report, the 
last is prima facie one more likely than any 
of the other seven to be the true one: the 
odds in fact are seven to one against the 
appellants’ date being correct, if the matter 
is looked at merely from the point of view 
of probability. Moreover, before the District 
Judge the parties appear to have agreed that 
the death occurred either on Friday the 27 th 
September or on Friday the 4 th October, 
and there is evidence proper for consider- 


0 ) (1887) 14 Cal. 801 = 14 I. a. 168 (P 
(2) L913) 35 All. 273 = 16 O. C. 136 = 
340 = 40 1 . A. 86 (P. C.). 

P (» 9 >o) 6 N. L. R. 160 = 8 I. C. r t2 

(4) (1904) 14 M. L. J. 464. 

(5) A. I. R. (1916) Bom. 300 = 33 I r 
40 Bom, 239. 
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ation which the lower Appellate Court 
believed that the earlier is the right date. 
The evidence on both sides having been 
weighed by the lower Appellate Court, the 
question of burden possesses little real 
importance, nor has auy ground been shown 
on which this Court could properly decline 
to accept the finding on what is a question 
of fact. 

The appeal fails and is dismissed with 
costs. In the Courts below co9ts will be 
paid as already ordered. 

P.N./R.K. 

Appeal dismissed - 
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Mittra, Offg. A. J. C. 

Madho —Defendant—Appellant. 


Janki— Plaintiff—Respondent. 

Appeal No. 2 S 5 -B of 1915 , decided on 
8 th July, 1916 , against the Appellate 
Decree of Addl. Dist. Judge, Akola, dated 
10 th April, 1915 . 

^ Hindu Law—Succesiion — Female heirs— 
Females are considered heirs in western India— 
Father's sister is preferred to maternal grand 
father. 

The doctrine of the Mitakshara that a female 
heir cannot succeed unless supported by special 
texts is ignored in practice in Western India, 
when, in obedience to custom, a female is de¬ 
clared an heir. |l\ 36, C. 1.] 

According to the Hindu Law, as interpreted 
and followed in Western India, the father’s 
sister is an heir, and being connected through 
the father is preferred to those connected 
through the mother, including the maternal 
grandfather. 26 Bom. 710, foil. 4 N. L. R. 
3 * ; 6 N. L. R. 39 ; A. I. R. (1914J Nag. C2 ; 
8 B. H. C. R. O. C. J. 244 and 27 Bom. 610, ref. 
t°- I 7 N. L. R. 116, dist. [P. 36, C. 2.] 

H. S. Gour and D. T. Mangalmoorti — 
for Appellant. 

M. Bhowani Shavker Niyogi - for Res¬ 
pondent. 

Judgment.— -The questions for decision 
in this second appeal are, whether the 
father's sister is an heir, and whether she 
or the maternal grandfather is the 
preferential heir under the Hindu Law, in 
Berar. The lower Appellate Court, 
following Saguna v. Sadashiv Pandu (1) 
has decreed the claim of the plaintiffs, who 
are the father’s si store of the last male 
holder, and this appeal has been preferred 
by the maternal grandfather. 

(i) (1902) 26 Bom. 710. 


• 1. 


i 
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The law applicable is the Mitakshara, as 
interpreted and followed in Western India: 
Ram prasad v. Must. Subu Rai ( 2 ), 
and Dayana v. Dinkar ( 3 ). 

It is admitted that, if the Bombay ruling 
is followed, the decision of the lower 
Appellate Court is correct. In the Bombay 
case, the competition was between the 
father’s half-sister and the maternal uncle, 
but the reasoning of the learned Chief 
Justice will equally apply to the case of a 
maternal grandfather. 

I have been asked to dissent from that 
ruling on the ground that the father's sister 
has been assumed to be an heir without any 
discussion of the law on the point. I do 
not agree with this. It is true that the 
learned Chief Justice has thought it un¬ 
necessary to say whether the father’s sister 
is a gotraja sapinda or a bandhu. 

In my judgment in Baadia v. Must . 
Bhagi ( 4 ) I have expressed the opinion 
that the sister’s claim was founded upon a 
custom mainly influenced by the Mavukha, 
even in places where Nilkantha’s authority 
•is not supreme. The same observation 
applies to the case of other female heirs 
recognized in Western India. It is true 
that even the Mayukha does not expressly 
refer to the father’s sister. As Mr. Mayne 
says:— 

" It certainly seems to me that this is one cf 
those cases in which usages which sprung up 
without any reference to the Sanskrit Law »-ooks 
are now supported by torturing those books, so 
as to draw from them conclusions of which the 
author had no idea : " Mayne on Hindu Law 
and Usage, Sth edition, paragraph 529. 

The appellant’s learned Pleader argues 
that, under the Mitakshara, a female cannot 
succeed, unless supported by special texts. 
This doctrine, in practice, is ignored in 
Western India, when, in obedience to 
custom, a female is declared an heir. 

No authority has been cited, which 
expressly decides that a paternal aunt is 
not an heir in the Bombay Presidency. 
On the other hand, in Vijiarangam and 
Damodhar v. Lakshuman ami Lakshmi ( 5 ), 
West, J., regards the father’s sister as a 
gotraja sapinda. In West and Buhlar’s 
Hindu Law, 3 rd edition, at page 131 , an 
unreported ruling of the Bombay High 
Court is cited, in which it was held, that 

(2) (1908) 4 N. L. R. 3 <* 

(3) (1910) 6 N. L. R. 39 = 5 *• C. 74 $. 

(4) A. I. R. (i 9 M) Nag. 52 = 10 N. L. R. 24 

23 I. C. 229. 

(5) (1866-67) 3 B- II. C. K. O. C. J. 244. 


the paternal aunt could not, even in 
Gujarat, be recognized as a gotraja savinda, 
though she was entitled to a place as a 
bandhu, and the same position is assigoed 
to her by the learned commentators at 
page 489 . This unreported case has been 
followed recently in Bombay, and it has 
been held that she does not exclude distant 
male gotraja sapindas [Ganesh Yaman 
Kulkarm v. Waghu valed Rajaram (6)]. In 
the last mentioned case, Jenkins, C. J., did 
not express any opinion as to whether the 
paternal aunt is a bandhu or a gotraja 
sapinda, just as he thought it unnecessary 
to decide the point in the previous case of 
Saguna v. Sadasiv Pandu ( 1 ). She is 
certainly treated as an heir in the judgment. 
I think there is no doubt that she is an heir 
in Western India, but her exact place in 
the order of succession has not yet been 
dehnitely settled. 

I have already noted that in the unreport¬ 
ed Bombay case of 1870 , she is called a 
bandhu, but whether she is a bandhu or 
not, she comes before a maternal grand-' 
father in Bombay, as she is connected 
through the father and is, therefore, 1 
preferred to those connected through the 
mother. I 

The Madras ruling cited before me and 
dissented from in the Bombay case, cannot 
be properly followed in Bombay or Berar. 

The lawyers in Berar would naturally be 
advising their clients upon the authority of 
the decisions and opinions expressed by the 
learned Judges of the Bombay High Court, 
and unless there were clear, cogent reasons 
for dissenting from them, it would be my 
duty to follow them. The case of Ramji 
v. Nursha ( 7 ) is easily distinguishable, and 
in the present case I am not, to use the 
words of Stanyon, A. J. C., 

"Anticipating the High Court of Bombay in 
any evolution of the usage in favour of female 
heirs which may hereafter take place." 

The appeal, therefore, fails aud is 
dismissed with costs. 

P.N./R.K. 

Appeal dismissed. 

(6) (1903) 27 bom. 610. 

( 7 ) (1911) 7 N- L. R. 116 = 11 I. C. 907. 

A. I R. 1916 Nagpur 36 

Batten, A. J. C. 

Lachman and another —Defendants—Ap¬ 
pellants. 

v. 

Kalya —Plaintiff — Respondent. 
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Second Appeal No 606 of 1914, decided 
on 27th January, 1916, against the Decree 
of.Disb. Judge, Nimar, dated 12th May, 
1914. 

Limitation Act (9 of 1908), S. 12 (2)—Time requi¬ 
site for obtaining copies—Default in appearance 
to take steps to secure copies —Day of default 
cannot be excluded—C P. Courts Act (1904), 
S. b (1) R. 26. 

The‘time requisite for obtaining a copy of the 
decree' in S. 12(2) of the Limitation Act does 
not include the day or days on which, under the 
rules regulating the grant of copies, the appli¬ 
cant is required to appear but fails to appear to 
take steps to secure the copy, and such days 
cannot be excluded in computing the period of 
limitation for an appeal. [1\ 37. (\ 2 .) 


S. jP. Pandit - for Appellants. 

S. Y . Deshmukh —for Respondent. 

Judgment. —The preliminary question 
for consideration in this appeal, which was 
admitted provisionally, is whether the 
appeal is in time. The judgment and 
decree of the lower Appellate Court were 
dated the 12th May, 1914. The appeal 
was filed on the 4th September. The 3rd 
September was a holiday, so the appellant 
is in as good a position as if the appeal 
had been tiled on the 3rd September, and 
in the calculations the 3rd September will 
be taken as the date of the presentation 
of the appeal. The appeal was thus 
presented on the 114th day, and to bring 
it within time the appellant seeks to 
deduct 24 days as “time requisite for 
obtaining a copy of the decree/* within 
the meaning of eub S. (2) of S. 12 of the 
Limitation Act, 1908. The relevant dates 
are set out in the following table :— 


Copy applied for on 
Applicant told to appear on 


Applicant appeared on 

Copy stopped for want of funds on 
subsequent advance paid on 
Copy ready on 
Copy delivered on 


... 176 
f 24-6 
...< 1-7 
l 10*7 
f 246 

— 1 27 

U0-7 
... 27*6 
... 2-7 

... 7-7 

... 10-7 

The appellant wants the whole period 
24 days from 17th June, 19 U to 10th Ju 
14 inclusive to be counted as the tii 
requisite for obtaining the copy of t 
decree. That is to say, he wants to 
given credit for both the 1st July ou w hj 
he was told to appear, but did not appe 
and the 2nd July on which he did appeal 
day lata, and paid tha money necessary 
completing the copy. 

I B. 26 of the rules regulating the ‘grs 
|of copies, made under S. 8 (1) ( c ) 0 f t 


Central Provinces Courts Act, 1904, runs 
as follows : — 

“ On receiving an application presented by 
hand, the Head Copyist shall forthwith fix and 
intimate to the applicant a date, within seven 
days of the presentation, on which he should 
attend to ascertain whether the copy is ready or 
whether any further advance is required. Should 
the copy not be complete on the date so fixed, 
the applicant shall be directed to attend on 
another date, within seven days of the first : and 
so on. The successive dates on which the 
applicant is told to attend and on which he 
attends shall be entered in both foils of the 
Duplicate Receipt Hook and the Register of 
Applications.*' 


It is to be noted that in this case the 
applicant was told to appear on the 10th 
July instead of the 9th, as the 9th was a 
holiday. 

The learned Counsel for the appellant 
argues that as he was in effect informed by 
the Head Copyist that the 1st July would 
be counted as one of the days taken in 
obtaining the copy, he is entitled to exclude 
it from the period of limitation. This 
argument appears to me to be fallacious. 
The copying staff have nothing to do with 
questions of limitation, their duty is to 
carry out the copying rules. The applicant 
for copy is similarly bound by the rules, 
and must use proper diligence in obtaining 
his copy in the manner prescribed in the 
rules. For the days from the 25th June to 
30th June inclusive he was instructed that 
he need do nothing. His instructions as 
regards the 1st July were that on that day 
he should attend to ascertain whether the 
copy was ready or whether any further 
advance was required. He did not so 
attend, he did not on that day take any 
steps towards obtaining the copy, though 
he had received distinct instructions as to 
what steps he should take on that day. He 
had a duty to perform on that day, and he 
did nothing. In these circumstances it 
cannot, in my opinion, be said that on that 
day he was taking any steps to obtain a 
copy, or that the day can be deduoted from 
the limitation period as time requisite for 
obtaining the copy. 

The learned Counsel for the appellant 
suggests that copying work may have been 
going on until the evening of the let July 
and his appearance on the morning of the 

2nd (supposing that he did attend in the 

morning) was as good as an appearance on 

2* ° £ the i8fc - ^ is sufficient to 

say that the law of limitation does not take 

mto account portions of days; and the fact 

remains that he was instructed under the 
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rules to take on the 1st July a definite step 
towards obtaining his copy and he did not 
take it. 

I am thus of opinion that the appellant 
cannot deduct the 1st July as time requisite 
for obtaining the copy of the decree ; he is 
entitled to deduct 23 days at the most. 
The appeal is dismissed with costs as time- 
barred. 

P.N./R.K. 

Appeal dismissed. 
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Prideaux, A. J. C. 

Dattatraya Krishna— Plaintiff—Appel¬ 
lant. 

v. 

Kawadaji Wani — Defendant—Respond¬ 
ent. 

Second Appeal No. 172-15 of 1914, decid¬ 
ed on 23rd September, 1915, against the 
Order of Addl. Dist. Judge, Amraoti in 
Civil Suit No. 239 of 1912, and Civil Appeal 
No. 301 of 1913. 

(a) Civil P. C. (5 of 1938), S. 11—Matter not 
put directly in issue unless judicially decided 
cannot be res judicata. 

Upon a proper construction of S. n of the 
Civil Procedure Code a question not put directly 
in issue ought not and cannot be treated as res 
judicata uuless there has been a judicial determi¬ 
nation express or implied on the matter. 28 
Cal. 17 and 24 Cal. 711, rel. upon. [P. 38, C. 2.] 

(b) Civil P. C. (5 of 1908), S. 11—Defence 
on merits reserved—Suit decided on merits— 
Defence is not barred in subsequent suit 

In a former suit between the parties the defen¬ 
dant did not disclose his defence on the merits 
and the suit was dismissed on a preliminary 
point of notice only. In a subsequent suit 
between the same parties it was contended by 
the plaintiff that the defence raised by the 
defendant was barred by res judicata as that 
matter might and ought to have been made a 
ground of defence in the former suit: 

Held , that as the defendant had in the previous 
suit distinctly reserved his defence it was open 
to him to raise it in the subsequent suit. 

IP. 33. C. 2.) 

F. IV. Dillon and M. V. Joshi— for 
Appellant. 

R. N. Aludhoekar—tor Respondent. 
Judgment —It is argued here that the 
learned Additional District Judge should 
have held that the Suit No. 125 of 1903 
made res judicata the defence now set up 
by Kawadaji that he is an anti-alienation 
tenant, for that matter might and ought 
to have been made a ground of defence in 
the former 6uit and, therefore, in the words 


of the 4th explanation to S. 11 of the' 
Civil Procedure Code must be deemed to 
have been a matter directly and substantial¬ 
ly in issue in such suit for that suit how¬ 
ever, as found by the lower Appellate 
Court, was decided on a question of notice,' 
and the nature of the tenure was not', 
adjudicated upon. The defendant there 
distinctly reserved his defence until the 
plaintifl has disclosed the nature of the 
tenancy aDd it has been held that upon a 
proper construction of the section the ques- 1 
tion ought not and cannot be treated as res 
judicata unless there is a judicial determi^ 
nation express or implied on the matter 
not put directly in issue, Womesh Chandra 
Alaitra v. Barada Das Maitra (1) and Kai • 
lash Mondal v. Baroda Sundari Dasi (2). 
There is no force in the second ground of 
appeal. Following the Bench judgment 
in a very similar case in Second Appeal No. 
170-B of 1913, I have in Dattatraya v. 
Baltram Second Appeal No. 202-Bof 1914, 
held that the date of alienation of Parsodi 
and two other villages to the plaintiff’s 
ancestors must bo held to be 1693 the date 
of the Jirman issued by Aurangzeb giving 
the lands in i>ermanent mukta aod not 
1866-67 when after enquiry the British 
Government issued its sanad . The decision 
governs the present case and the defendants 
pleading an anti-alienation tenant must 
carry its commencement over 200 year6 
back. The matter must be viewed from 
their standpoint and 1 must remand the 
case to enable this to be done by the lower 
Api>ellate Court. 


Should the plea of an anti-alienation 
tenancy fail, the question of a protected 
tenancy under S. 78 (2) of the Berar Land 
Revenue Code has to he considered and 
again should this bo determined in the 
defendant’s favour, the fairness and reason¬ 
ableness of the enhanced rent demanded 
must receive attention. I set aside the 
decree appealed against and remand the 
case for re-trial with advertance to the 
above remarks. 


No refund certificate will issue and costs 
will abide the result. 

P.N./R.K. 

Case remanded. 


(1) (1901) 28 Cal. 17. 

(2) (1897) 24 Cal. 711. 
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Stanton, A. J. C. 

Kedarnath and another — Appellant. 

v. 

Zumberlal —Respondent. 

Misc. Judicial Case No. 12-B of 1916, 
decided on 31st July, 1916, from the 
Decree of Dist. Judge, West Berar, dated 
28th March, 1916. 

Limitation Act (9 of 1908), S. 5—Presentation 
of appeal left to last day of limitation is negli¬ 
gence and appellant cannot claim extension if 
unforeseen circumstances prevent his filing 
appeal within time. 

An appellant, who wilfully leaves the prepa¬ 
ration and presentation of his appeal to the last 
day of the period of limitation prescribed therefor 
is guilty of negligence, and is not entitled to an 
extension of time, if some unexpected or unfore¬ 
seen contingency prevents him from filing the 
appeal within time. 5 N. L. R. 25; (1880) 
Digest of Civil Rulings of the Court of the J. C., 
C. P.. Part IV, Ruling No. 9, ref. to. 

(P. 40, C. 1 & 2.] 

N. V. Joshi —for Appellants. 

Judgment. —This is an appeal from the 
appellate decree of the District Judge of 
West Berar. It has been filed one day 
beyond time, and I am asked to extend tioM 
under S. 5, Indian Limitation Act, 1908, 
as applied to Berar. 1 am of opinion that 
no sufficient cause has been made out for not 
preferring the appeal within the period of 
limitation prescribed therefor. 

The decree appealed from was made on 
the 28th March, 1916. Copies of the 
judgment and decree were not applied for 
till the 2nd May, 1916, and they were 
delivered on the 9th June, 1916. The last 
day of the prescribed period expired on the 
26th July, 1916, The appeal was presented 
on the 27th July, 1916. The explanation 
of the delay is given in an affidavit made 
by the second appellant Mofcilai. He affirms 
that owing to the river Purna being in 
flood he was delayed in his journey from 
his village to Akola, which place he 
reached on the 26th July—too late, 
according to the learned Advocate for the 
appellants, to catch the mail train to 
Nagpur that day. Consequently he 
arrived at Nagpur on the 27th July—a day 
late. I accept this statement as perfectly 
true for the purposes of this order, and I say 
that, by itself, far from showing any 
sufficient cause for the failure to file the 
appeal within time, it exhibits nothing but 
negligence of a kind which the Courts ought 
not to condobe and encourage. . 


I have examined the district map, and 
questioned the appellant Motilal, and I find 
that his village (spelt Pathuldee in the 
map) is 12 or 13 miles from Wagholee, 
where the Purna river is crossed, and 
that Akola is another 12 miles from Wag¬ 
holee. Thus this appellant had 25 miles 
to travel across country, in the middle of 
the monsoon, before he reached the railway. 
He also knew that the only train by which 
he could reach Nagpur on the 2Gth July, 
in time to get the appeal filed, was timed 
to leave Akola at 1-40 A. M. on that date. 
He admits before me that he left his home 
on the 25th July. He must be assumed 
to know that a flooded and temporarily 
impassable river is a common incident 
daring the monsoon. It will thus be seen 
that he deferred his journey, and the filing 
of the appeal, to the last available moment, 
and that, owiDg to an obstruction which he 
ought to have foreseen, he missed the la9b 
train which he hoped to catch. But this 
is not all. The endorsement on the Court- 
fee stamp of the memorandum of appeal 
shows that it was purchased by the Hon’ble 
Mr. M. V. Joshi in Nagpur on the 27th 
July, 1916. Thus, apparently, not merely 
the presentation of the appeal, but the 
retaining of a legal adviser to draw it up, 
and the purchase of a stamp on which to 
engross it, were all left to be done on the 
last day of the prescribed period. 

In following the above course, the 
appellants in this case acted in accordance 
with an almost universal habit, among 
litigants in the Central Provinces and 
Berar, of tiling plaints, memoranda of 
appeals, and all applications subject to a 
time limit, on the last day, and almost the 
last hour, of the period prescribed by law. 
In the case of appeals this custom entails 
much additional labour on the ministerial 
staff of the Courts, in making careful and 
exact computations of time, with reference 
to the time requisite for obtaining copies, 
which would be avoided if appeals were 
filed obviously within time. Controversial 
questions as to the correctness of the 
computation are frequently raised when 
cases are filed on the boundary line between 
within time M and “ beyond time. M 
Frequently, -as in this case, some con¬ 
tingency defeats the effort of the litigant by 
a few days or hours, and then the Appellate 
Oourt has the trouble of considering whether 
relief can be given under S. 5, Limitation 
Act: and, in many cases, a very lenient 
view seems to have been taken of suoh 
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failures, and an easy interpretation of the 
words sufficient cause ” may have encoura¬ 
ged the habit of leaving things to the last 
moment. 

This habit has its origin in laxity and 
negligence, and, in my opinion, having re¬ 
gard to the increasing pressure of business 
in the law Courts and the many facilities 
now available for the punctual filing of 
suits, appeals and applications therein, it 
is high time that litigants and their legal 
advisers were made to realize the dangers 
of the procrastination which defers the 
presentation of a suit, appeal or application 
to the last day of the limitation prescribed 
therefor. In the case of an apj>eal efforts 
should be made to file it as soon as possible, 
and not a9 late as possible, after the date of 
the decree to be apj>ealed from. A legal 
adviser should be given time to study the 
record and consider his case thoroughly 
before he draws up a memorandum. The 
present practice, of receiving cases on the 
last available day, and putting in an ill- 
considered memorandum based on a perusal 
of the judgment, is anything but satisfac¬ 
tory. It wastes the time of the Courts and 
the money of the appellants. If the Bar 
were to make an universal practice of 
refusing to receive appellate briefs, unless 
time were given by clients to send for and 
see records, and otherwise consider those 
briefs, litigants would speedily realize the 
unwisdom of procrastination. But this is 
not to be expected under existing circum¬ 
stances ; and I think it is necessary that 
the Courts should apply the law so as not 
to encourage eleventh hour procedure of the 
kind followed in this case. I concur with 
the judgment of Drake-Brockman, J. C., 
in Vithia v. Sakl/ya (1). The law is clear, 
and S. 5, Indian Limitation Act, 1908, 
was not provided to encourage negligence, 
procrastination and laxity. I enunciate 
nothing new. As far back as in 1880, in 
Hukum Chand v. J. Bailey (2), this Court 
laid down that inability to get stamps, on 
the last day allowed by law for instituting 
a suit, is not one of the conditions under 
which the time allowed by the Limitation 
Law can be extended. I follow the same 
principle when I rule that an appellant, 
who wilfully leaves the preparation and 
presentation of his appeal to the last day of 
the period of limitation prescribed therefor, 

(1) (1909) 5 N. L. R. 25 = 1 I. C. 904. 

(2) (iSSo) Digest of Civil Rulings of the 
' jcrt of the J. C. f C. P., Part IV, Ruling 
rio. 9. 


is guilty of negligence, and is not entitled 
to an extension of time, if some unexpected 
or unforeseen contingency prevents him 
from filing the appeal within time. 

For the above reasons I reject the above 
appeal as time-barred. 

P.N./R.K. 

Appeal rejected. 
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Prideaux, Offg. A. J. C. 

Balwant— Plaintiff—Appellant. 

v. 

Deorao —Defendant—Respondent. 

Appeal No. 66-B of 1915, decided on 22nd 
October, 1916, against the Appellate Decree 
of Dist. Judge, East Berar, dated 29th 
September, 1914. 

(a) Limitation Act (9 of 1908), Sch. 1, Art. 120 
—Co sharer suing to recover village profits— 
Act applies. 

A suit by a co-sharer to recover his share of 
the village profits from the managing co-sharer 
is governed by Article i20ofthe Limitation Act. 

[P. 41, C. I & 2.] 

(b) Co-sharer—Suit for village profits—Onus 
is on plaintiff to show defendant's negligence for 
short collections. 

In a suit for the recovery of village profits the 
plaintiff must not only plead but adduce evidence 
that the defendant's negligence was responsible 
for short collections. [P. 41, C. 2.] 

S. K . Barlingay and F. V. Chitale —for 
Appellant. 

D % N. Khare —for Respondent. 

Judgment.—This appeal arises from a 
a suit filed by the appellant, a two-annas 
sharer in the jaqir village of Mouza Wanoj, 
to recover his share of the village profits for 
the six years ending 1911-12 from the 
defendant Deorao, an eight-annas sharer in 
and the manager of the said villages 
Rs- 2,168-1-3 with interest are claimed. 

The appellant's right to claim profits of 
a two-annas share was admitted but it was 
pleaded, inter alia , that the claim as regards 
the profits of the first three years in suit 
\va9 time-barred. The 6uit resulted in a 
decree for Rs. 2,162-5-0 being passed in 
plaintiff's favour. 

On appeal the District Judge, East 
Berar, has held that Article 62 and not 121 
of the Limitation Act applies and has, 
therefore, confined the suit to the last three 
years. He has for this and for other 
reasons reduced the amount due to the 
plaintiff to Rs. 857-15-9. 

Against that decision the present appeal 
has been filed. The 2nd and the 9th grounds 
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of appeal have not been pressed and need 
not, therefore, be considered. Of the 
remaining grounds the main ground is that 
which questions the period of limitation 
found by the lower Appellate Court to be 
applicable. In cases for village profits 
arising in the Central Provinces, the six 
gears’ rule is invariably applied on the 
authority of Mohammad Farruk/i v. 
Birdhichand Oswal (1). The learned 
District Judge avoids following this case 
principally on the ground that it has been 
customary in the past in Berar to hold that 
Article 62 of the Limitation Act governs 
these cases. There is authority for this 
view, for Elliot, J. C., in Regular Appeal 
No. 160 of 1899, reported at page 109 of 5 
Berar Law Journal, dealing with the 
case of a half sharer in an Izara village 
claiming profits from a managing co-sharer, 
holds that Article 62 is the one to be 
applied. 

No reasons are given for this decision, 
and with all respect to the learned Judicial 
Commissioner who decided that case, 1 find 
myself unable to agree with him. For the 
respondent it is contended that neither 
Article 62 nor yet Article 120 governs 
the case but that it falls under Art. 89 of 
the Limitation Act. It seems to me that 
there is no force in this contention. It is 
clear that the defendant manages the 
village, that he collects rents from the 
tenants, pays quit rent to Government for 
the village, and pays also the pate !, pat- 
wari and jaglia. He defrays the customary 
expenses of various festivals in the year and 
after allowing for the rent of land in the pos¬ 
session of each co-sharer, makes up accounts 
and finds what share of the net profits is due 
co each. 

It cannot be said that the moneys receiv- 
■ed by bim were for the plaintiffs use 
within the meaning of Art. 62. Neither 
is Art. 89, which applies to suits by a 
pnncipal against his agent applicable. The 
agency wanted for this Article is missing. 
The present case, to quote Mohammad 
Farrukh v. Birdhichand Oswel (1), is not 
a question of merely suing for money 
received. It cannot be 6aid that immedi¬ 
ately each tenant pays his rent, the plain¬ 
tiff can claim his share thereof. The defend¬ 
ant is entrusted with the general manage¬ 
ment of the village and has to spend as 

Arf ion t0 , • money - 1 hold thafc 

Art. 120 of the Limitation Act applies and 

<*) (« 897 ) io C. P. L. R. 98. 


have less hesitation in holding this to be 
the case, as my decision brings law in force 
in Berar in conformity with that obtaining 
in the rest of the Province and increases the 
period of limitation hitherto held to have 
governed such cases in the first mentioned 
part of the Province. The case must, there¬ 
fore, go back to the lower Appellate Court 
to determine the amount due to the plain¬ 
tiff as his share of village profits for the 
first three years in suit. 

1 still hold to the view expressed in 
Balknshna v. Deorao (2), decided on 10th 
July, 1914, that the plaintiff in these cases 
has not only to plead but to adduce evidence 
that the defendant's negligence was respon¬ 
sible for short collections. I did not, 
however, intend to convey the impression 
formed by the lower Appellate Court that 
village officers’ emoluments in these suits 
should invariably be calculated according 
to rates prevailing in Khalsa villages. 
S. 6 of the Berar Patel and Patwari 
Law deals with the Deputy Commissioner’s 
power with regard to the payment of these 
village officials in a jagir and it can be 
gathered from the section that their emolu¬ 
ments can be settled by mutual agreement 
between them and the jagirdar. In default 
of payment, where the rate is so sottled, 
the Deputy Commissioner is empowered to 
enforce payment at that rate ; but where it 
has not been so agreed to, be fixes a fair 
rate, but a rate not higher than that payable 
in a Khalsa village. 

The same principle can with advantage 
be followed in these suits. Where the 
managing co-6harer has fixed the rate and 
this is proved, it should be allowed. Where 
it has not been fixed, the Court is justified 
in allowing emoluments to the extent 
allowed in Government villages. The 
defendant in the present case has charged 
Rs. 200 per annum for the patel and 
patwari. This seems less than tho amount 
that would be paid yearly under the scale 
la'd down in Appendix B cf V. 1 of the 
2nd Volume of the Berar Revenue Manual. 
If this is so, it must be held to represent 
the amount paid to this village officials for 
the work done by them and the defendant 
cannot claim more than that sum per annum. 

i can find nothing to warrant the lower 
Appellate Court’s assumption that the 

X r y !u UrS0m0nt 0fRs - 200 a dewanji 
refers to the pet wart's remuneration. As 

pettoan’s em oluments are included in 
<2) Second Appeal. No. li8-Bofiq, 3 . ~~ 
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the sum of Rs. 200 charged yearly for the 
patel and patwari , it seems to me clear 
that the amount claimed as paid to the 
dewanji or clerk is a separate item. Whether 
the defendant is entitled to the sum claimed 
under this head is matter yet to be decided 
by the lower Appellate Court. 

The Rs. 35 claimed annually on account 
of paper is clearly the amount for the patel 
and patwari's chillar. The rate for chillar 
in Khalsa villages in settled by the Appen¬ 
dix to the Berar Revenue Manual already 
referred to. If it works out to more than 
Rs. 35 for the two village officers, the excess 
cannot be allowed, for the defendant’s 
statement is that only Rs. 35 a year were 
so spent. Should the rate in the Khalsa 
village work out to less than Rs. 35 per 
annum, then I do not think that the 
defendant should be given more than would 
be allowed for this purpose in an ordinary 
village. 

With these remarks I remand the case to 
the lower Appellate Court for a fresh deci¬ 
sion. A refund certificate will issue and 
other costs will abide the result. 

P.N./R.K. 

Cast remanded . 
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Batten, A. J. C. 

Jaswant Singh and another —Plaintiff's 
— Appellants. 

v. 

Mt. Jasoda — Defendant—Respondent. 

Appeal No. 256 of 1914, decided on 15th 
May, 1916, against the Appellate Decree of 
Divl. Judge. Nerbudda I)ivn., dated 19th 
January, 1914. 

(a) C. P. Land Revenue Act (18 of 1881), 
S. 65 A (4)—Protected thekadar does not acquire 
right to fell timber. 

A tkekadar of a village has ordinarily no right 
to cut down and appropriate timber trees. 

A thekadar who has no right to fell timber 
under the terms of his lease, does not acquire 
that right by the mere grant of a protected status 
under S. 65-A (4) of the C.P. Land Revenue Act, 
1881. Case-law discussed. (I*. 46, C. 1.] 

(b) C. P. Land Revenue Act (18 of 1881), 
S. 65 -A (4) —Change introduced by, stated. 

The only change introduced by S. 65-A (4) as 
to the rights to forest trees is that such rights 
as a thekadar may already be possessed of must 
be held subject to S. 124 A. [P. 46, C. 1 & 2.] 

(c) C. P. Settlement Code, Art. 223—Sewat* 
jama, does not contemplate cutting of timber by 

thekadar. 


Sezuai-jama , as understood in Article 223 of 
the Central Provinces Settlement Code, is based 
on the assumption of the enjoyment by the 
thekadar of the normal produce of the forests, 
but it does not contemplate the wholesale cutting 
down of timber trees. [P. 4 6, C. 2.] 

B. K. Bose and /. Mittra— for Appel¬ 
lants. 


3. S. Gour —for Respondent. 

Judgment. —This appeal arises out of 
a suit for damages brought by the malgu- 
zars of Mouza Unwa in the Harda 
Tahsil against the protected thekadar of 
the village. The village contains forest, 
and the Rs. 1.500 claimed as damages 
represent the value of timber trees cut 


down and removed by the thekadar from 
November 1907 to June 1911. The defen¬ 
dant’s case is that she has the right to 
cut and appropriate timber. The original 

lease was granted by the malguzar on 
Bhadon Badi 2 Sambat 1026 t , . 

24th Au gu .t ,869 Admittedly there 
is no mention in the deed of lease of the 
rights of the lessee to deal with the 
malguzari forest. Exhibit P-I is the judg¬ 
ment of the Judicial Commissioners inter 
partes , dated 3rd July, 1385, deciding that 
the thekadar had no right to cut timber for 
sale, that it was admitted that she could 
take a reasonable quantity of wood for 
agricultural purposes, but that beyond that 
she had no right to cut timber without 
permission. 


The thekadar was granted protected status 
on the 22nd August, 1896. S. 65-A of 
the Land Revenue Act, introduced into the 
Act by Act XVI of 1889, contained only 
the first clause and the fiist proviso 'of 
S. 65-A as modified by Act XII of 1898, 
but the wajib-ul-arz of the village under 
the Settlement of 1893-94 (Exhibit D*6) 
contained the same provisions as to the 
incidents of a protected thekadar as are 
contained in sub*S. 4 of the amended 
S. 65-A. 


The learned Subordinate Judge held on 
the second issue framed that neither under 
the original theka nor because the thekadar 
had been declared to be protected had the 
defendant the right to cut the timber in 
suit. The learned Subordinate Judge held 
that the proceeds of the cutting of timber 
did not come under the head of scwaijama 
within the meaning of paragraph 223 of the 
Central Provinces Revenue Code. He also 
held that the bestowal of protected status 
does not confer new rights nor derogate 
from old rights, and that the provision in 


1916 


Jaswant Singh v. Mt. Jasoda (Batten, A. J. C.) Nagpur 43 


aub-seetion (4) ( g ) of S. 65-A, that a 
protected thekadar must comply with the 
rules for the management of mnlguzari 
forests, cannot be taken to confer any new 
right not given by the original lease, though 
if under the lease the thekader has a right 
to manage the forest the provision regulates 
his exercise of the right. On the 6th issue, 
as to whether the defendant could cut 
timber for the purposes of bringing the 
land under cultivation and building a 
payaga and a bouse, it was held that the 
defendant could cut timber for the 
purpose of bringing the waste land under 
cultivation, but could not appropriate the 
cut timber to herself, and she could not cut 
timber for building her house and payaga, 
as these were not agricultural purposes 
within the meaning of the Judicial 
Commissioner’s judgment of 1885 ; more¬ 
over the timber cut for house purposes was 
cut in 1902 or 1903 and not within the 
period covered by the suit. Ultimately the 
plaintiffs were given damages to the amount 
of Us. 1,085. The defendant appealed and 
the learned Divisional Judge held that 
the plaintiffs had no cause of action 
and dismissed the suit. The learned 
Divisional Judge considered only the 
second issue, the scope of which is 
indicated above. It would appear from his 
judgment that tbe defendant did not rely 
on her rights under the original lease, but 
contended that her rights in the village and 
to the timber in the jungle commenced 
with the grant of protected status. In 
supporting tbe deoree in this Court the 
learned Counsel for the respondent 
defendant urges that even apart from the 
grant of protected status the defendant had 
a right to cut timber. The Divisional 
Judge s judgment proceeds as follows:— 
Admittedly, there is no mention in this 
document Oease) of the rights of the lessee 
Jasoda to deal with the malguzari forest. 

n : ; ff h ! r l ef 4 0re I ar6ued on behalf of the 
plaintiffs that the lease did not extend to 

the forest, and that, m effect, there has 

wlT th0 fc6rm8 on w hich 

Jasoda holds the theka of the village. It i e 

argued on the authority of Daryaosmgh v 

£'fnjn ? (1) if fche laase “tended 
to forest land, even then, in the absence of 

any express contract, the lessee has no pro¬ 
perty m the timber and has no right to ^ut 
it or to commit waste. 

‘ The defendant purposes to ignore this 


that her rights in the village and the village 
juDgle commenced with fche grant of the 
protected status to her. 

“ Even then fche plaintiffs argue that fche 
Settlement Officer in granting the status 
could not vary the original terms on which 
fche theka was granted. In support of this 
contention Nilkanth Rao Udhoji v. 
Sambhoo Mali (2) has been cited, and it is 
argued that fche conferring of a Settlement 
award has not fche effect of derogating from 
old rights or of conferring new rights. 

“ The last cited proposition, however, 
will apply only where no express legislative 
provieions to the contrary have been made. 
Where Legislature has conferred on the 
Settlement Officer express powers to vary or 
even introduce new terms in the original 
agreement between the parties, the aforesaid 
proposition can, in my opinion, have no 
application. 

“ For example, in S. Go-A. Land Revenue 
Act. In Clause (1) it is provided that under 
certain circumstances a ' protected ’ status, 
carrying with it very valuable privileges, 
could be conferred on a farmer or a thekedar , 
notwithstanding any contract to the con¬ 
trary . The underlined (italicised) words 
are to be specially noted. Then, again, 
under the same section, variations, confer¬ 
ring new privileges, could be introduced in 
the original terms which ordinarily perhaps 
the proprietor would never have dreamt of 
granting, if left to himself, e g. y the tenure 
would become heritable. Not only this, but 
the Settlement Officer would have the right 
of altering even the theka-jama under 
o. 65 (4) (rf), and would even give fche pro¬ 
tected thekedar the right of demanding 
that his lease should be renewed on rea¬ 
sonable terms. 

“ When a Settlement Officer has the 
right given to him by law to do all these 
things it is not correct, I think, to argue, as 
the learned Pleaders for the appellants 
have dooe, that this officer cannot fasten 
new terms on the original theka agreement 
In my opinion, we must decide the 
rights and liabilities between the parties 
not by the terms of the original deed of 
lease, but by the terms settled when Jasoda 
was given the protected status. Unless 
this was recognised, the plaintiffs would 
presumably have the right to deoline to 
receive as rent anything less than what 

S L ttled> if this happened to be 
more than thef/i^a-jama determined by the 

; but tbi„ Ibev uanj flu 
(2) 11906) 2 N.L.R, !. -- - 
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* The only question which then remains 
to be determined is this: Has Jasoda 
acquired the right to deal with the 
malguzari jungle under the new arrange¬ 
ment? Her right to do this is no doubt 
nowhere expressly recognised ; but I have 
to note that the item of income known as 
sewai has been included in the assets of 
the village, from which the theka-jama 
which Jasoda has to pay has been calculat¬ 
ed. The inference is irresistible that she 
has been, after contributing towards the 
sewai income, expected to deal with the 
malguzari forest on the same terms as any 
other malguzar would do. i. e. 9 so as not 
to contravene the terms of S. 124-A, Land 
.Revenue Act 

‘ It is argued that 'sewai' income does 
not include the profit from timber. I 
know of no authority for this proposition. 
A reference to Article 223 of the Settle¬ 
ment Code shows that sewai includes the 

produce of forest.included in the 

mahal ; and I should think that timber is 
one kind of produce of a forest. 

“ It is not disputed that Jasoda has so 
far been paying her quota towards 'sewai': 
and what the plaintiffs are proposing to do 
is to take from her a rent, so to say, for 
the produce of the forest, and yet refuse 
her the lawful use of that forest, 

“The decision of the Local High Court, 
dated 3rd July, 1885, has, in my opinion, 
no bearing on the present dispute, as that 
decision was given at a time when the 
protected status had not been conferred on 
Jasoda, and the rights and liabilities of the 
parties were to be ascertained from the 
terms of the original agreement between 
them. The position of the parties now is 
entirely different, and their rights and 
liabilities have also altered. 

“ Finally, the position of Jasoda is by no 
means a oovel one. In course of his judg¬ 
ment in Hiria v. Mahomed Sirajuddin 
Khan (3) Stanyon, A. J. C. f has remarked 
at page 111 4 A permanent lessee of pro¬ 
prietary rights in a village in the Central 
Provinces would, no doubt, obtain, under the 
general law, a considerable degree of the 
owner’s rights in timber and forest standing 
on the village area.* I think that the posi¬ 
tion of an agricultural tenant may be 
different; but there is no reason why a 
protected thekedar , who is practically the 
malguzar\ should not have all the latter's 
rights, including the right to deal with 

th e malguzari forest/ 1 _ 

(.3) (1908) 4 N. L. R. 104. 


The learned Divisional Judge’s opinion 
that a protected thekedar is ‘practically the 
malguzar is at the root of the view that he 
takes, but he has forgotten that the thekedar 
is liable to ejectment [vide sub-S. (7) of 
S. 65-A] for failure to pay rent and for 
other reasons, and that the malguzar in 
such a case is entitled to get his land back 
without it having been wasted. The remark 
quoted from Hiria v. Mahomed Sirajudditi 
Khan (3) is an obiter dictum in a judgment 
dealing with lac deposited on trees standing 
on tenancy land. 

Two subjects have to be decided in this 
appeal, whether apart from her protected 
status, the defendant thekedar has the right 
to cut down and appropriate to her own use 
timber trees, and whether her protected 
status confers such right on her. On the 
first [joint, of the cases cited by learned 
Counsel tor the respondent Sukhanandan v. 
Aianakchatid (4) has no possible application 
to the circumstances of this kind. Hiria v. 
Mohamad Sirajuddin Khan (3) has already 
been discussed. In Kakarla Abbayya v. 
Raja Venkata Papayya Rao (5) the enjoy¬ 
ment of trees seems to refer to the enjoyment 
of the annual produce of the trees. The 
case of Narayana Ayyangarv . R . G. Orr{ 6) 
was one of kudtvaram tenure, a tenure not 
derived from the landlord. The question 
in Rangayya Appa Ran v. Kadiyala 
Ratnam (7) was one as to whether there 
was an established custom as to raiyaVs 
rights to fell fruit trees and certain other 
trees. In iSadam v. Ganga Dei (8) it was 
held that in the absence of a special agree¬ 
ment the landlord has not during the 
continuance of the tenancy the right to cut 
down trees on a tenant’s holding. In 
Sharoda Soondari Debia v. Gonee 
Sheik (9), it was decided in a remarkably 
brief judgment that a perpetual lessee under 
a lease which did not reserve a reversionary 
interest in the land or in the trees but did 
stipulate that the tenant's right was res¬ 
tricted only in the matter of digging tanks, 
the lessee was entitled to the “ownership 
of the trees-" The facts were that the 
tenant had cut and appropriated a few 
branches of a mango tree that had been 
blown down. In Shaikh Mahomed Ali v. 
Bolakee Bhuggut (10) it was held that a 

(4) (>911) 7 N. L. R. 63 = 10 I. C. 473. 

IS) (1906) 29 Mad. 24. 

( 6 ) (1903) 2 6 Mad. 252. 

(7) (1890) 13 Mad. 249. 

(8) (1907) 29 All. 4S4. 

(9) (1868) 10 W. R. 419. 

(10) (1875) 24 W. R. 330 - 
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tenant had the right to possession of, that 
is to take the produce, of a fruit tree on his 
holding. The case of Faqueer Soanar v. 
Must. Khuderun (11; is not to the 
point. It affirms the indisputable proposi¬ 
tion that when land is sold, trees on the 
land if not severed or cut must be taken as 
passing with the land. The case of Bodda 
Goddeppa v. Maharaja of Vizianaga- 
(12) certainly does not help the 


ram 

' “ ' - - -A 

respondent. It was held that in the case 
of occupancy lands in which the ryots have 
a heritable and alienable interest, the 
landlord is entitled to restrain a ryot from 
cuttiug down fruit-beariDg trees. 

The learned Advocate for the appellants 
contends that the ruling of the Judicial 
Commissioner in 1885 renders the case res 
judicata as far as it goes, and that apart 
from the special terms of the grant of pro¬ 
tected status the rights of the parties re¬ 
main, as they were under the original con¬ 
tract, but ho prefers to rely on the law 
apart from the question of res judicata. 
His case is that an ordinary thekadar, of 
a village, apart from the ruling, has no 
right to cut timber for commercial pur¬ 
poses. He cites certain cases. In Ramnat/i 
V. Than Singh and buti Sao (15) it was 
held that the proper inference to be drawn 
from the absence in a lease of an express 
authority to the lessee to cut and remove 
timber from the lessor's village jnngle is 
that the lease does not allow such cutting 
and that the lessor did not contemplate it. 
The case of Darijaosingh v. Sitru Mokasi(l) 
was similar to that of Dadam v. Gang a 
Vet (8) already cited, and does not- help 
either side; the plaintiff was the 
thekadar and it was held that as a 
general rule when land is leased with 
timber on it, the lessor has no right 
during the continuance of the lease to 
enter and cut timber, but in the case of 
a long lease of jungle land the landlord 
may have the right to out such timber as he 
can cut without injuring the lessee’s enjoy. 

Semm„ H ? K P foresb * b6cau8e 

“ bfJ 90 “ e timber which should be 

out and removed if the forest is managed 

W also the plaintiff was the lessee. 

LtalJr t th ® » b86Q «>of an express 

oontract a lessee of forest land has no 

propertym the timber and has no rf.ht E 
(*«) (1870) 2 N. w. p h r r 77. - 

F*« VII, 


cut it or cause waste, he may only take 
such forest produce as cao betaken without 
damaging the forest; on the other hand, the 
lessor would have no right to cut the timber 
during the currency of ihe lease, but would 
be bound to leave the property in the condi¬ 
tion in which he leased it. The case on 
which the appellants place ihe greatest 
reliance is that of Rutlonji Edulji Shet v. 
Collector of Tanna (14). The lessee from 
Government claimed the right to sell to 
a timber merchant the whole of the trees, 
large and small, upon the land, to be cut 
down and carried away by him for his own 
purposes. The lessee mainly relied upon a 
clause in the lease which ran, 

*’ y°u are prohibited from cutting down or 
destroying any drub, date, or other trees, liable 
to taxation, without the permission of the 
Collector.** 

He argued that by implication this gave 
him the right to cut other timber. Their 
Lordships held that by the terms of the 
lease, in the course of clearing and cultivat¬ 
ing the waste land which the lessee was 
obliged to clear and cultivate, it naturally 
would be requisite to cut down and remove 
the timber growing upon waste land, and 
their Lordships read that permission as 
simply declaring that if, with reference to 
that timber which it would thus be neces¬ 
sary to cut down and remove, any of it was 
brab, date, or other trees liable to taxa 
tion,” eveD as to such timber, none should 
be removed without the express permission 
of the Collector. Apart from the necessity 
of clearing land, their Lordships held that 
bovernment had the right to restrain the 

lessee from cutting timber for the purpose 

of sale or other disposition as property of 
the lessee. 


~ o. OI Una Transfei 

ot property Act the lessee may use th< 
property and its products (if any) as r 
person of ordinary prudence would use then 
as >f they were his own; but he mu a l 
not fell timber, in the absence of anv 

ThlTJ ° r l00al USag0 fco the contrary 

The Act may not apply, but its principles 
ar0 m° genera * application. 

The law on the subject is summed up as 

Vni° WS Tq Halsbury ’ s Laws of England 
Volume 18, page 429 : — ’ 

4)( aob 6 7) ii M.I.a. 295“io\V.R. I3 lP c i 
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>uch benefit—such a> fruit or >hade—as may be 
derived from them while so annexed. lie is also 
entitled to fell timber for the purpose of repair¬ 
ing buildings and fences so as to keep them as 
he found them, and to mend implements, and 
also for fuel it there is not sufficient dead wood 
available ..hut when timber trees arc dead—that 
is, are dotards—the tenant is entitled to cut 
them down and take them, and such trees also 
belong to him it they are blown down. I! the 
tenant cuts down timber under any other circum¬ 
stances or lops it, or does any act by which it 
may decay, this is was'e. The general property in 
timber trees is in the landlord, and if the tenant 
or any other person severs them from the land or 
if they are blown down the special property of 
the tenant is determined, and the landlord may 

take them as parcel of his inheritance. 

“ Where trees have not attained the age neces¬ 
sary to make them timber trees, their prospec. 
five value as timber trees prevents the tenant 
from cutting them dow n, save in a proper course 
of thinning, and if he does so he commits waste 

.The genera > property in trees which are not 

timber and in underwood is in the tenant pro¬ 
vided they are not planted for ornament or for 
the protection of the house or of banks, or for 
*hade to animals at pasture, and provided further 
that the cutting does not change the nature of 
the property demised. Thus the tenant may not 

cut down apple trees in a garden or orchard. 

Hut the tenant can only cut down the trees...in 
a reasonable manner, and so as not to prevent 
them from growing again ; he cannot take up a 
growing tree, or stub up to the stools from which 
the young shoots will spring; and if he exceeds 
his right he is liable to an action for waste. " 


Thus there is a strong weight of authority 
in favour of the view taken by the lower 
Courts that apart from the grant of protect¬ 
ed status the defendant thekadar has 


no 


‘right to cut down and appropriate timber 
trees. 


Beyond a general reliance on the argu¬ 
ments of the Divisional Judge, the learned 
Counsel for the respondent has made no 
serious attempt to support the view that 
the grant of protected status has confer¬ 
red on the thekadar the right to cut 
down trees and appropriate them to his 
own use. The arguments of the learned 
Advocate for the appellants may be 
summed up as follows. S. 65-A (4) (g) of 
the Land Revenue Act read with S. 124-A 
gives the Deputy Commissioner the right to 
control the management of a "forest, if it 
otherwise vested in the thekadar. It con¬ 
trols the thekadar s rights, but it does not 
confer any rights. S. 65-A was enacted to 
prevent arbitrary ejectment and enhance¬ 
ment of rent, and not to widen the rights 
under the lease. In these two respects only 
is the contract, if any, overborne. Certain 
disabilities are at the same time placed on 
the protected thekadar and the ordinary 
rights of a lessee are restricted by 6ub- 


S. (4) (a) and (6). It cannot, therefore, be 
argued that the thekadar becomes equivalent 
to the landlord. These arguments have my 
entire concurrence, and the reasoning of the 
late Divisional Judge to the contrary seems 
to me to be clearly fallacious. The confer¬ 
ring of protected status is a species of 
Settlement, and it has been held by 
Ismay, J. C., in Nilkanth Rao Udhoji v. 
Sambhoo Mali (2) that the effect of a 
Settlement award of proprietary rights has 
not the effect of derogating from old rights 
or of conferring new rights. The case is 
not exactly to the point but the principle 
underlying it distinctly favours the 
appellants. In Fagwa v. Budhram (15), 
the effect of bestowal of protected status 
was considered. It was held that the fact 
of the certificate of protected status being in 
the name of P. did not derogate from the 
rights of P.’s nephew’, who had been till 
then in enjoyment of the village together 
with P. It was laid down that the right 
mode of dealing with the question, as to 
the effect of the grant of protected status, is 
to start with an examination of the rights 
of the parties as they stood before the Act 
of 1898 (in this case the wajxb-ul-arz w’hich 
anticipated the provisions of the Act), and 
then to consider what changes, if any, 
relevant to the case have been introduced 
by the present Statute Law on the subject. 
Using this test, I find that no change has 
been introduced as to the right to forest 
trees, except that such rights as the thekadar 
may have had are to be held subject to 
S. 124-A. 

The arguments of the learned Divisional 
Judge based on the fact that sewai-jama is 
taken into account in assessing the theka- 
jama are based on an erroneous view of the 
nature of sewai-jama. Sewai-jama , as 
understood in Article 223 of the Settlement 
Code, no doubt, • includes the produce of 
forest lands. But such produce means the 
normal annual produce. A malguzar s 
sewai-jama is not based on the wholesale 
cutting down of timber trees, nor is such 
a thing contemplated. When it is the 
thekadar and not the malguzar who receives 
the sewai-jama the method of its calculation 
is not altered. It is absurd to say that 
when the sewai-jama in this village was 
calculated for the purpose of fixing the 
theka-jama % it was taken into consideration 
that the thekadar would not enjoy the 


(15) A. I. R. (1914) Nag. 48 = 24 I. C. 8 SS** 
10 N. L. R. 64. 
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normal produce of the forests, but would 
cut down the trees. 

The view taken by the Subordinate Judge 
was, in my opinion, correct, and the learned 
Divisional Judge was wrong in holding that 
the plaintiffs have no cause of action. 

The appeal is, therefore, remanded to the 
Court of the Divisional Judge for further 
trial according to law in the light of the 
above remarks. Eefund certificate will issue 
for the Court-fee on the memorandum of 
appeal, other costs will be costs in the 
suit. 

Appeal allowed ; Case remanded. 


A. I. r. 1916 Nagpur 47 

Batten and Stan von, A. J. Cs. 
Elkins and another— Appellants. 

v. 

Cullen —Respondent. 


First Appeal No. 29 of 1915, decided on 
31st August, 1915, against the Decree 
of Dist. Judge, Jubbulpore, dated 23rd 
December, 1914. 


(a) Will—Congtrue lion of—Bequest to charity 
generally—Doctrine of cy*pres applies. 


Where a disposition in a will indicates an 

intention to benefit charities, or a class of chari- 

ohLf.T/ treating the particular named 

on c k f 8l£ a , S mere 1D8lrum ents for carrying 
out such general intention, the general purpose 


of chanty will be executed according to the 
doctrine of cy pres . [P. 51, C. 1., 

(b) Trust Act (2 of 1882)— Applicability., 

If a devise in a will can be construed as a 
bequest to “charity,” in the sense in which that 
word is understood in English Law, then the 
disposition is valid, and is governed by the 
Indian Trusts Act. If, however, it is a devise 
in the alternative for purposes which are not 
charitable, though benevolent or philanthropic, 
then the bequest is void. M or ice v. Bishop oj 
Durham , (1S04) 9 Yes. Jun, 399, rel. upon. 

. [P- 53 , C.2.J 

(c) Trusts—Trusts which Courts can control 
will bo valid. 

In India the Courts will only recognise the 
validity of trusts which they can either themselves 
execute or can control when in process of being 
executed by trustees. Case-law discussed and 
reviewed. |P-53*C. *.] 

(dj Will—Construction of—Bequest to charity 
lies generally—Uncertainty—Bequest is void. 

A testatrix devised her estate to a trustee 
that “ he of his own judgment (may) give as a 
donation or apply or invest the balance to 
or for any person or persons, for his. her or 
their use or benefit, or to or for any charitable 
or religious institution or object, as he may 
think proper*’: 

Held, that the bequest was void for un- 

certaint y- ll’-SS.C. I.J 

/. C. Ghose —for Appellants. 

M. B . Dadabhoy —for Respondent. 
Judgment. - The facts of this case are 
few and simple, but the application of the 
law thereto presents some difficulty. The 
following genealogical tree, evolved from 
the record, will assist comprehension of the 
case:— 


JOHN SEDDON 
married Anna 


Sarah, 

Mrs, Elkins,; 
plaintiff No. 1. 


, k : os . Mrs - /• V. D’Senha, * 

nT,. >■ Harris 

—:— 1 f“ - 1 — 

(2) Ambrt<tfc = Rebecca = (1) Harris 

ist wife=( 2 ) j. J. Smith = LeoLa = (,) B la*e, 

I"-1---— _ I (died 31-12-11.) _ 

Testie. Albert. Reginald. M Jud. Olive. Ha^MaL. 


Daughter 
married 
Henry Davies 


Edmond Davies 
married 
Miss Revitt 

— I 

„ 1 r 


George Davies, 
dead. 


0 - 7 . defend- defend- defend- 


* nt ant I ant 

The above tree gives . N °. S. No. 9. No. 10. 

Nw - 21010 “ —' -S 5 
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J. J. Smith follow the order in which they 
appear in the will of bis widow Leonora 
Smith {nee Harris). In the course of this 
litigation the defendants Nos. 2 to 10 dis¬ 
puted the legitimacy of the plaintiff No. 1, 
but this plaintiff has proved the following 
facts to our satisfaction by the production 
of duly certified copies of extracts from 
Registers of Marriages and Baptisms main¬ 
tained in the Diocese of Madras:— 

1. John Seddon, a Trumpeter in the 
2nd Regiment, N. L. Cavalry, a bachelor, 
was married to Anna, a native spinster, at 
Tripassore, Poonamallee, in the Madras 
Presidency, on the 18th November, 1829, 
the marriage by banns being celebrated by 
the Reverend F. Spring, Chaplain. 

2. Sarah , the plaintiff No. 1, apparent¬ 
ly the first issue of the above marriage, was 
born at Arcot on the 27th July, 1832, and 
baptized at Tripassore by the said Reverend 
F. Spring (Junior Presidency (Chaplain) 
on the 15th September, 1833. 

3. Rebecca , the next issue of the above 
marriage, was born at Arcot on the 21st 
October. 1834, and was baptized at St. 
George’s Church, Madras, by the Reverend 
H. Harper, Senior Chaplain, on the 3rd 
March, 1835. 

The legitimacy of the plaintiff No. 1 
and her relationship to her sister's daughter, 
Leonora, whose will is in dispute in this 
case, is thus well established : and we are 
surprised to see that the District Judge 
recorded no finding on this point, and left 
her under the stigma of. a doubtful pater¬ 
nity which a body of rival claimants to the 
estate of her niece cast upon her. All the 
other parts of the above genealogical tree 
are admitted, and the tree may be takeu as 
correct for the purposes of this appeal. 

Leonora Smith died at Jubbulpore on the 
31st December, 1911, being at the time a 
widow, for the second time, without any 
issue of her own. She had a power of 
appointment over certain property under the 
will of her second husband, and certain 
other property was her own and at her 
absolute disposal. On the llth September, 
1911 she executed a will in the following 
words:— 

“ This is the last will and Testament of 
me, Leonora Smith, widow of Joseph John 
Smith, who was a Guard on the Great 
Indian Peninsula Railway. I give and 
bequeath all my moneys, Rs. (2,000) two 
thousand being lent on interest to the 
Mv^hodist Mission at Jubbulpore (of which 
the Reverend Dr. Felt is Minister), or else¬ 


where lodged or invested, together with my 
house No. 58, situated in the Sadar Bazaar, 
Cantonment of Jubbulpore, with all my 
furniture therein or elsewhere located, and 
such jewellery as I may have, and all my 
livestock of whatever kind, to the Reverend 
Dr. P. Cullen, Lieutenant-Colonel, Indian 
Medical Service, retired, as Trustee, and 
appoint him my sole executor of this my 
will; that he, knowing my wishes, and 
those of my mother the late Mi's. Ambridge, 
he after my death let on rent or sell the 
house No. 58 above mentioned and furniture 
and other items of property and realize the 
money ; and after all my just debts and 
funeral expenses have been paid, he of his 
own judgment give as a donation or apply 
or invest the balance to or for any person or 
persons, for his, her or their use or benefit, 
or to or for any charitable or religious 
institution or object, as he may think proper. 

“ Of the money left by my husband, 
viz Rs. (4 000) four thousand for my life¬ 
time aod after ray death be divided equally 
among his children. Of this I have spent 
Rs. (1.500) one thousand five hundred in 
paying his debts, in obtaining Probate of 
his will, in erecting a tombstone to his 
memory, and in other petty expenses and 
have yet to spend more on these. The 
balance that may remain my executor will 
divide equally between his eight children 
Testie Smith, Albert Smith, Reginald 
Smith. Mrs. Maud Smith, William Smith, 
Mrs. Olive Martin, Harry Smith, Miss 
Muriel Smith, and if any of these die before 
I do, his or her share shall be added to the 
total sum and divided equally among the 
living. 

44 And in case Dr. Cullen decease before 
me, I reserve my right to appoint another 
executor to carry out the provisions of this 
my will with such instructions as any 
altered circumstances of time may have 
rendered necessary. 

“In witness whereof I have hereto set my 
hand this eleventh day of September in the year 
of our Lord nineteen hundred and eleven." 

This will was duly signed by the te9ta- 
trix and attested according to law by 
Mr. W. J. Bagley, an Extra Assistant 
Commissioner, and Mr. A. Smith, a Guard 
on the G. I. P. Railway. 

The Reverend Dr. Cullen, who appears 
as the first defendant in this litigation, was 
formerly a Lieutenant-Colonel in the Indian 
Medical Service and a Civil Surgeon of 
Jubbulpore. He has since retired, and is 
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dow a Minister in Holy Orders of the 
Church of Eogland. He wa9 admittedly 
the medical adviser, and presumably also 
the spiritual preceptor, of the testatrix: 
but the language of the will makes it mani¬ 
fest that he had no hand in drawing it up, 
and it i9 not alleged, or at any rate there is 
no proof, that he actively influenced the 
testatrix in making it He applied to the 
District Court for Probate of the will in 
due course, but Probate was refused, on a 
caveat filed by the plaintiff No. 1, the 
learned District Judge holding that the will, 
so far as it purported to dispose of the 
estate of the testatrix for charitable pur¬ 
poses, was void for uncertainty. Caveats 
were also filed by the children of Edmond 
Davios who claimed to be the heirs of the 


deceased, repudiating the claim of the 
plaintiff No. 1, on groundsalreidy referred 
to and deoided. Dr. Cullen appealed tc 
this Court [Cullen v. Mrs Elkins (l)J, and 
a Judge of this Court, following Gopaldni 
v. Must. Bandnn (2), decided that a 
District Court, in its capacity as a Court ol 
Probate, has no jurisdiction to deteimine 
any question of title regarding the property 
of which the will purports to dispose, or tc 
decide whether any of the bequests in the 
will are void or valid, beciuseof the nature 
of such bequests. The order of the District 
Court refusing Probate was, therefore, set 
&9ide and the case remanded for disposal 
on the merits. Subsequently an order for 
the grant of Probate was made by the 
District Court, but Dr. Cullen has wisely 
abstained from paying the necessary fees 
and takiog out Probate pending tbe dis¬ 
posal of this litigation. Two suits result¬ 
ed from the order granting Probate. One 
was brought by the plaintiffs Sarah Elkin? 
and Mrs 1. V. D Senha against Dr. Culler 
and ohildren of Edmond Davies : the othei 
was brought by the children of Edmonc 
Davies against Dr. Cullen and Sarah Elkins 
rbefcwo suits were consolidated, and the 
children of Edmond Davies admitted that i' 
Sarah Elkins established thy fact that the 
testatrix was her sistePs daughter she woulc 
be tbe heir of the deceased in preference tc 

them. They made common cause with hei 

m opposing the will The learned District 
Judge upheld the will and on that soh 
ground ehsmissed both suits. Sarah Elkim 

thlJflhA T? J haV0 a PP eal ®d» and 

th ough the District Judge failed to record 

}*{ J'9'3) 9~N. L. R. 152-21 j c- 

( 2 ) (Igoz) 15 C. P. L. R. 5 "- 
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a findrng as fco Mrs. Elkins’ relationship 
with the deceased, her rival claimants are 
apparently satisfied by the evidence she was 
able to produce as to her paternity and 
legitimacy. They have neither appealed 
against the dismissal of their suit nor enter¬ 
ed appearance as respondents in this appeal 
by Mrs. Elkins and Mrs. D’Seoha in their 
suit. The Davies family may be left out of 
further consideration as they were given up 
by tbe learned Advocate for the appellant at 
that hearing. The grounds taken in appeal 
are as follow •— 

(1) That the Court below has erred in 
law in holding that the bequest is not vague 
and that it is not void for uncertainty. 

(2) That the Court below has erred in 
law in applying S. 125 of Succession Act 
to the terms of the bequest in the present 
case. 


It was made clear in the course of the 
arguments that the plaintitfs-appellanfcs 
only dispute so much of the will of their 
niece as purports to dispose of her absolute 
esrate, and that they do not contest the 
bequest made of the estate of J. J. Smith 
in which the testatrix had only a life 
interest. The main ground upon which 
this appeal is founded is that the property 
in dispute is not left to any ascertained 
beneficiary, but is practically at the absolute 
disposal of the trustee, and the bequest 
is, therefore, void for uncertainty. The 
particular words which we have to consider 
ore these:— 


He of his own judgment (may) give as a 
donation or apply or invest the balance to or 
for any person or persons, for his, her or iheir use 

or benefit, or to or for any charitable or reli- 
proper , , , ' S " ,u,lon or ob ject, as he may think 


uu oenan ot tbe respondent 
that these words are controlled by the 
words he knowing my wishes and those 
of my mother the late Mrs. Ambridge." 
We are unable, however, to oonstrue those 
words as evidence of any concealed com- 
mun.oat 10 D9 as to the disposal of tbe estate. 
Neither in the pleadmgs nor in the witness, 
box has any statement been made by or on 

0 .? r * Cullen fco effeot that the 
S the di T y r\ erbal direclione with him 

for the disposal °f her estate. It may be 

d 0 u! W V hat bofcb Mr8 - Ambridge and 
her daughter the testatrix did not wish che 

STh * t0 th ° Plai0tiffe 88 and 
that he was therefore, entrusted to dispose 

of it many other way that he deemed fit 

mo hIr 0DCe mad9 to the w ^es of h£ 
mother m conjunction with her own leads 
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us to the conclusion that the testatrix did 
not mean to convey that she had given any 
oral directions to the respondent for the 
disposal of her estate. He was declired to 
know what she and her mother felt on the 
subject generally, and was. therefore, a fit 
person to carry out the trusts which the 
testatrix sought to create by her will. We 
think th it if any private instructions had 
been given to Dr. Cullen, amounting to a 
testamentary disposition of the property 
supplementary of the written will, he would 
have said so in the pleadings. • We, there¬ 
fore, hold that the words—' he knowing 
my wishes and those of my mother 
Mrs. Ambndge ’—do not control the words 
of disposal disputed by the appellant, even 
if we admitted, which we do not, that S 68 
of the Indian Succession Act, 1865, offers 
no barrier to the admission of evidence, had 
it been given, to prove what the testatrix 
orally confided to Dr. Cullen. 

It is claimed for the respondent that the 
bequest is one made to charity generally, 
and, as such, is valid ; while the interpreta¬ 
tion put ou the language on behalf of the 
appellauts is this, that the bequest is not 
limited to charitable purposes only, 
but is one to any person or persons to 
whom the trustee may be pleased to 
give the money realized by the sale of 
the estato. The general doctrine governing 
the construction of wills has been well laid 
down in a leading work on the subject in 
these words: — 

“In the construction of wills the most 
unbounded indulgence has been shown to 
the ignorance, unskilfulness, and negligence 
of testators : no degree of technical infor¬ 
mality, or of grammatical or orthographical 
error, nor the most perplexing confusion in 
the collocation of words or sentences, will 
deter the judicial expositor from diligently 
entering upon the task of eliciting from the 
contents of the instrument the intention of 
its author, the faintest traces of which will 
be sought out from every part of the will, 
and the whole carelully weighed together ; 
but if, after every endeavour, he finds 
himself unable, in regard to any material 
fact, to penetrate through the obscurity in 
which the testator has involved his intention, 
the failure of the intended disposition is the 
inevitable consequence. Conjecture i6 not 
permitted to supply what the testator has 
failed to indicate; for as tho law has 
provided a definite successor in the absence 
of disposition, it would be unjust to allow 
the right of this ascertained object to be 


superseded by the claim of any one not 
pointed out by the testator .with equal 
distinctness. * * * 

“ To the validity of every disposition, as well 
of personal as of real estate, it is rt-quisite tha; 
there be a definite subject and object; and 
uncertainty in either of these particulars is 
fatal ” ISee Jarman on Wills, 5th Edition, 
Volume I, pages 326 and 327.) 

In the case before us there is no uncer¬ 
tainty in the subject of the devise. The 
subject is the whole estate of the testatrix, 
excepting a balance of Rs. 4,000 left for 
disposal under the will of her second 
husband, J. J. Smith. This estate is to be 
converted into money so far as it is not 
already in that form, and is thereafter to 
be held and disposed of by the trustee 
according to the directions contained in the 
will by which he is appointed trustee. 

It is contended that there is uncertainty 
as to the obj ct, and that is the question 
upon which our decision isiuvited. 

It cannot be disputed that the language 
used favours the contention of the appel¬ 
lauts. The bequest is made 

“ to or for any person or persons, for his, her or 
their use or benefit, o' to or for any charitable 
or religious institution or object.” 

and it is urged that charity and religion 
are given as an alternative to some¬ 
thing which is not under the category of 
either. On the other hand it is argued 
for the respondent that the alternative 
given is between charity to individuals 
and charity to institutions. The trustee 
may, at his discretion, apply the money 
to help a poor man or a poverty-stricken 
family, or he may subscribe to an orpha¬ 
nage or a church. But it is further 
contended on behalf of the appellants 
that even if this construction be admitted 
the bequest is void for uncertainty. It 
seems expedient to consider this alter¬ 
native argument before deciding whether 
the devise was intended to cover objects 
outside the category of charity. 

The English case-law on the subject is 
voluminous, and we can only deal with 
the general trend of it in this judgment* 
Dispositions made to charitable purposes 
are strongly favoured, in point of con¬ 
struction, and have been upheld even 
where the bequest would, upon the ordi¬ 
nary principles which govern the con¬ 
struction of testamentary dispositions, be 
void for uncertainty. The purpose being 
charity, the Crown as parens patria , or 
the Court of Chancery, will execute it 
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cy-pres: Thus bequests (a) to the poor 
in general ; (6) to charitable uses gene¬ 
rally ; (c) for the advancement of religion 
expressed in the most vague and indefi¬ 
nite terms, (</) to such charitable uses as 
the testator’s executor shall appoint; 
(e) in favour of a charitable object which 
has no existence, or which is void in law, 
or has become impossible, have been 
maintained and executed in accordance 
with the doctrine of cy-pres : (a) Attorney- 
General v. Mathews ( 3 ), Attorney-General 
v. Peicock ( 4 ). (/>) Clifford v. Francis ( 5 ), 
Attorney-General v. Herrick ( 6 ). (c)Power$- 
court v, Powerscourt ( 71 , (■/) White v. 
White ( 8 /, (e) Attorney-General v. City 
of London ( 9 ), Attorney-General v. 
Whorwood (10 and Attorney General v. 
Guise (1 r). Indeed in In re White ; 
White v. White ( 12 ) it was laid down 
that "a charitable bequest never fails 
for uncertainty.” This means that 
if a general intention can be found to 
give to charity, the gift does not fail 
because the testator has not indicated 
the particular charity he wishes to benefit, 
or because the means he indicates for 
ascertaining the particular charity are 
inadequate. The general test at the 
present day in England seems to be 
whether the scope and. terms of the will, 
or that part of it which relates to charit¬ 
able dispositions, indicates an intention 
to benefit charities, or a class of chari¬ 
ties generally treating particular named 
objects of gift as mere instruments for 
carrying out such general intention. In 
all such cases the general purpose of 
charity will be executed according to the 
doctrine of cy-pres. 

So far the case-law of England is plain 
and consistent: but difficulties arise as 


soon as we come to examine the ca: 
w . h,c . h L d , efine what is and what is no 
charitable purpose. ‘Charity’has be 
defined to be a general public use. 
order to ascertain what are charital 
purposes recourse; is usually had to l 
preamble of the Statute 43 Eliz. c. 

( 3 ) (1677) 2 Lev. 167. 

(4) (1675! Rep. Tern. Finch 2 4S . 
if* ( ,fi 79) 1 Freeman 330. 

(6) (1772) Amb. 712. 

til ‘ 82 2 { * Beat. 572. 

(8) (177S) 1 Bro. C. C. 12. 

(9) O790) 3 Bro. C, C. 171. .. 

( ,0 J (1750I 1 V es . Sen. 534 .i 

(11) (1692) 2 Vern 266. 

w.si; 8,3, s cb - t. , 8; . 
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which preamble has been reproduced 
in the Mortmain and Charitable Uses 
Act, 18 S 8 (51 and 52 Viet c. 42 ), though 
the latter enactment otherwise repeals 
the former. The preamble of 43 Eliz. c. 4 
enumerated as charities the relief of the 
aged, impotent, and poor people; main¬ 
tenance of sick and maimed soldiers and 
mariners, schools of learning, f-ee schools 
and scholars in universities ; repair of 
bridges, ports, havens, causeways, chur¬ 
ches sea banks and highways ; education 
and preferment of orphans ; relief, stock 
or maintenance for houses of correction ; 
marriages of poor maids: supportation 
and help of young tradesmen, handi¬ 
craftsmen, and persons decayed ; relief or 
redemption of prisoners-or captives ; aid 
or ease of any poor inhabitants, concern¬ 
ing payment of fifteens, setting out of 
soldiers, and other taxes. But it has 
been held that the word ‘charity’ is by no 
means limited to the exact forms of it 
enumerated in the Statute of Elizabeth : 
Income Tax Commissioners v. Pemsel ( 13 ). 
Numerous instances will be found in Jarman 
on Wills, sth Edition, Volume I, page 167 , 
and in the cases there cited. In the case 
last above cited ‘charity' in the legal 
sense (wherein it has a far wider meaning 
than the word conveys in its popular use) 
was said to comprise four principal 
divisions, namely:— 

( 1 ) trusts for the relief of poverty ; 

( 2 ) trusts for the advancement of 
education ; 

( 3 ) trusts for the advancement of reli¬ 
gion ; and 


... -...v. pw.puocs uenenciai 

to the community not falling under any 
of the preceding heads. 

Nevertheless it is impossible to recon- 
cile all the case-law in respect of 
bequests to charitable uses or to evolve 
therefrom any satisfactory definition of 
charity . On the one hand a gift for 
pnvate charity has been held to be too 
confined to be a charity in the legal 

therefore, void: Ommanney 
v. Butcher (, 4 ), on the other ha ^j 

bequests for purposes of benevolence, or 

nhiTan ^ general or Public utility, or 

philanthrophy, or for public purposes in 
cases to which the preamble to 43 ,El ” 
c. 4 would not expressly have applied a rl 

declared to be too wide to be char itable ; 

13 
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James v. Allen ( 15 ), In re Jarman, 
Leavers v. Clayton ( 16 ), Morice v. Bishop 
of Durham ( 17 ), Kendall v. Granger ( 18 ), 
Langham v. Peterson ( 19 ), In re Mecduff, 
Macduff v. Macduff ( 20 ), Yezey v. Jamson 
( 21 ) and Blair v. Duncan ( 22 ). We need 
not pursue the subject any further. It 
will be found fully discussed in Jarman 
on Wills, already referred to, and in the 
Law of Wills by Theobald, 7 th ( 1908 ) 
Edition. 1 he decisions of the English 
Courts appear to have been mainly 
controlled by the statutoiy provisions 
governing charitable bequests, and cannot, 
therefore, be a complete or accurate 
guide in this country where those Statutes 
have no force, except so far as their 
provisions have been incorporated in 
British Indian enactments or, in the 
absence of enactment, been followed by 
the Indian Courts. In the Indian Suc¬ 
cession Act, 1865 , by which this case is 
governed, a great deal of English Law is 
incorporated, and in S 105 thereof we 
have a provision controlling bequests 
“ to religious or charitable uses but 
neither in that Act, nor in the General 
Clauses Act, 1897 , nor in any special 
enactment, are we able to find any detini- 
tion of a charitable use or of a religious 
use. The Indian case-Law is meagre, 
but, as far as it goes, it is largely based 
on analogies drawn frem the English 
case-law. In Gangabai v. Thavar 
Mulla ( 23 ) it was held that in the will of 
a Khoja Muhammadan, written in the 
English language and form, a gift of a 
fund *' to be disposed in charity as my 
executor shall think right,’’ is a valid 
charitable bequest, and it will be referred 
to the proper officer of the Court to settle 
a scheme for the application of the fund 
to charitable objects by analogy to 43 
Eliz. c. 4 . But where the will is in 
the native language, and the word 
‘dharm' is used, the word was declared 
to be too vague and uncertain for the gift 
to be carried into effect by the Court, 


(13) (1817) 3 Mer. 17. 

(16) (1878) 8 Ch. I). 584 = 39 
W. R. 907. 

(17) (1804) 9 Ves. Jun. 399. 

(18) (1842) 5 Beav. 300. 

(iq) ( 1903 ) 87 L. T. 744 - 

(20) (1896) 2 Ch. 451 =74 L. T. 


L. T. 89 = 26 


706 = 45 W.R. 


* 54 . 

(21) (1822) 1 Sim. & St. 69. 

(22) (1902) A. C. 37 = SO W. k. 369 = 86 
L. T. 1 58. 

(23) (1862 65) 1 B. H. C. K. 71. 


including as it does many objects not 
comprehended in the word ‘charity ’as 
understood in English Law. In a note 
which appears at page 76 of this ruling, 
reference is made to a decision of the 
same Court in 1859 in which the word 
dharm was interpreted as including a 
great number of objects which come with¬ 
in the meaning of the English word 
benevolent,' as contradistinguished from 
charitable ’ in the sense in which the 
letter has been construed by English 
Courts since 43 Eliz. c. 4 . The well- 
known case of Morice v. Bishop of 
Durham ( 17 ) was referred to as an authori¬ 
ty for the proposition that a bequest to 
charitable and benevolent purposes ” is 
too vague an indication of the testator’s 
intention for a valid gift to charity, and 
must be held void. In Jamnabai v. Khimji 
Vullubdass ( 24 ) bequests (a) for the conti¬ 
nuance of an existing sadavarat, ( b ) for 
the establishment and maintenance of a 
second sadavarat, and (c) for the building 
of a well and cistern for public use were 
all held valid as charitable trusts. In 
Morarji Cullianji v. Nenbai ( 25 ) 

Starling, J., felt bound, by the modern 
tendency towards upholding as much as 
possible where charity is concerned 

(following Hoare v. Osborne ( 26 )], to hold 
that a bequest in favour of dharm and 
sadavarat was valid as to sadavarat (the 
distribution of alms) but invalid as to 
dharm : and. upon an entirely arbitrary 
conclusion, he sustained the bequest to 
the extent of one-half. This decision 
seems to be irreconcileable with the ratio 
decidendi in Morice v. Bishop of 
Durham ( 17 ) above quoted. In Dtvshan- 
kar Naranbhai v. Motiram Jageshwar ( 27 ), 
where most of the earlier Bombay 
decisions were reviewed, it was held that 
a bequest in favour of dharmada is void 
for uncertainty. In Runchordas Vandra- 
vandas v. Parvalibai ( 28 ) the English 
ruling last above cited was approved by 
their Lordships of the Privy Council,who 
ruled that a devise to dharm is void 
because the objects which can be con¬ 
sidered to be meant by that word are too 
vague and uncertain for the administra¬ 
tion of them to be under any control. In 


(24) (1890) 14 Bom. 1. 

(25) (1893) >7 Bom. 351. 

(26) (<866) 1 Eq. 585 = 14 L. T. 9 = 14 W. R- 
383 . 

(27) (1S94) 18 Bom. 136. 

(28) (1899) 23 Bom. 725= 26 I.A. 71 (P.C.). 
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Trikumdas Damodhar v. Haridas ( 29 ) a 
bequest by a testatrix of the residue of 

her estate for use by six named executors 
“ in such nunner as they may unanimously think 
proper for purposes of public usefulness or for 
purposes of ‘charity* '* 

was held to be bad for uncertainty. In 
Dwarkanath Bysack v. Burroda Persaud 
Bysack ( 30 ) devises ( 1 ) to feed the poor 
and needy, ( 2 ) to make contributions 
towards the worship of the testa¬ 
tor’s ancestral goddess, ( 3 ) for annual 
shrads of the testator, his father, mother, 
and grandfather, and ( 4 ) for the perform¬ 
ance of ceremonies and the feeding of 
Brahmins, were found to be valid testa¬ 
mentary bequest; and it was doubted, 
and not decided, whether bequests to 
learned men for holding tolls for learning 
at the time of the Doorgah Poojah, and 
for reading the Mahabharat and Pooran 
and for prayer to God, were valid. In 
Parbati Bibee v. Ram Barun Upadhya ( 31 ) 
a bequest of a residuary estate 

“ to my executor in trust to spend and give away 
the whole thereof in charity in such manner and 
to such religious and charitable purposes as he 
may in his discretion think proper M 


was held valid by Henderson, J. f w 
construed the devise as one made who 
to charity and, therefore, outside t 
purview of the^tm in Morice v. Bish 
Of Durham ( 17 ). In Rajendra Lai Ag- 

In % C T ariDsbi (32) ' Hari ' 

held a Erection to spend incoi 
m feeding poor indigent Hindus to b< 
jalid charitable bequest under Hin 
Law. In Administrator-General of Bent 
- ^ “ (33) the English Law * 

certa n, Wed ’ but no question ol x 
certainty was raised. The repair 

certain graves was held not to be 

charity l n Xn the mat/er of Hormu 
Pram,, Wari m ( 34 ) lhe c J n 

In<W,r? ri T 0 b | “PP'iMble in I„d 

decTded "" K Sh " S l" eh <«> i' " 
eciaed that a bequest for distributi 

cenJmy. “ ^ was void 1 

authorities & * «“ 

construe the devise in this^case tTh* 

^ue 5t to ■■ Parity.- T SSt Zri 


(29) (1907) 31 Bom. 583. 

<30 1879) 4 Cal. 443, 3 

/ ,9 ° 4) 31 CaI - 8 95- 
!« 34 Ca! - S- 

In \ J l 9 I 3)4°Cal. 192 = 21 I. C iHt 
34 O908) 33 Bom. 2,4. ,83 - 

( 35 ) (.9.2) 7 8 P. R. , 0I2al4l . c- ^ 


understood in English Law, then the 
disposition will be valid, and be governed 
by the Indian Trusts Act, 1882 . But 
if it is a devise in the alternative for,' 
purposes which are not charitable, 
though benevolent or philanthropic, 
then the bequest is void under the princi¬ 
ples laid down in Slorice v. Bishop of Dur¬ 
ham ( 17 ) and the Indian cases relating 
to dharm.We have seen that in law charity 
has been defined to be a general public 
use, and that a devise for private charity 
has been held to be void, or at any rate 
not to be a charitable bequest in law. We 
have also seen that both in England and 
in India the Court will only recognize the 
validity of trusts which it can either 
itself execute or can control when in 
process of being executed by trustees: 
Morice v. Bishop of Durham ( 17 ), Aun- 
chordas Vandravandoss v. Parvatibai { 28 ). 
That principle is now regarded as well 
established in England: Nash v. 
Morley ( 36 ). In a case already cited. 
Ommanney v. Butcher ( 14 ), the testatrix 
declared as to certain money that she 
wished it to be given in private charity. 
Sir T. Plumer, M. R., held that the words 
did not create a trust which could be 
carried into effect. Assisting individuals 
in distress was private charity, but such 
a purpose could not be executed by the 
Court or the Crown. 9o a gift to found 
a private museum, Thomson v. Shakes - 
P 6ar ( 37 ). or in aid of a subscription 
library, Game v. Long ( 38 ), or of a 
mechanics institute, In re Dutton, Ex parte 
Peak ( 39 ), or for the benefit of an orphan 
school kept by an individual substantially 
at his own expense, Clark v. Taylor ( 40 ). 
has been held not to be charitable. In 
Vezey v. Jamson ( 21 ) a testator gave the 
residue of his estate to his executors 
upon trust to apply and dispose of the 
same in or towards such chat itable uses 
or purposes, person or persons, or other¬ 
wise, as he might by any codicil, or by 
memorandum in his own handwriting 
appoint and as the laws of the land 
voudadmu of: and, in default, upon 
rust to pay and apply the same in or 
towards such charitable or public 
purposes as the laws of the land would 

I 36 ) ( ,8 4*)5 Beav. i 77 , 

(37) (1859) Johns. 612. 

(38) (i860) a 9 L. J. Ch. 503. 

( 39 ) (1878)4 Ex. D. S4 . 

T ( k!'S. ,D "- 6, '-' W ' «• I.. 
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admit of ; or to any person or persons , 
and in such shares , manner , and form as 
his 'the testator's) executors or the survivor 
of them 9 or the executors or adminis¬ 
trators of such survivor, should in their 
or Jus discretion , u/// and pleasure think 
fit, or as they should think would have 
been agreeable to him, if living, and as 
the laws of the land did not prohibit. 
Sir J. Leach, V. C., observed that the 
testator had not fixed upon any part of 
the property a trust for a charitable use, 
and the Court could not, therefore, 
devote any part of it to charity ; he had 
given it to the trustees expressly on trust, 
and they could not, therefore, hold it for 
their own benefit ; the purposes of the 
trust being so general and undefined, they 
must fail altogether and the next-of-kin 
become entitled. We have underlined 
(italicised) certain passages in our state¬ 
ment of the above case which seem to us 
to offer a close resemblance to the first 
part of the disputed devise in this case. 
In Kandall v. Granger ( 18 ), where the 
trustees were directed to dispose of the 
residue for the relief of domestic distress, 
assisting indigent but deserving individu¬ 
als, or encouraging undertakings of gene¬ 
ral utility, in such mode and proportions 
as their own discretion might suggest, ir¬ 
responsible to any person or persons 
whatsoever, Lord Langdale, M. R., decid¬ 
ed that the gift was void for uncertainty. 
He said that to make the bequest valid it 
must be obligatory on the trustees to 
apply the whole of it in charity. In Ellis 
v. Sellby ( 41 ) a bequest for “charitable 
or other purposes ” and in Williams v. 
Kershaw ( 42 ) a devise for “ benevolent, 
charitable, and religious purposes ” were 
held invalid. Generally, where a discre¬ 
tion is left to trustees, which would 
empower them to apply the whole of the 
gift either to charitable or other indefinite 
purposes, the whole gift is void, as it 
does not appear that the chief object was 
charity; and, on the other hand, the 
other object is void for uncertainty: 
Theobald’s Law of Wills, 7 th Edition, 
page 369 , and cases there cited. 

In the present case a distinction is 
left to the trustee in the first instance, 
as he may think proper, to give the 
whole of the property forthwith to any 
individual he may select. There are 

(41) (1835) 7 Sim. 352. 

(42) (1885) 5 Cl. and Fin. ill. 


absolutely no words of control over 
this power. It is not required that 
the person shall be indigent or 
deserving of the gift, or that the donation 
should be an act of charity in either the 
legal or the popular sense of that word, 
and we are not justified in reading into 
the will words that are not there. In 
Dolan v. Macdermot ( 43 ), where the trust 
was to lay out “ in such charities and 
other public purposes/’ it was held that 
the words, “ other public purposes/' 
meant purposes ejusdem generis , i. e, t 
charitable, and that they were used to 
include purposes which, though charit¬ 
able, under 43 Eliz. c. 4 might not be 
considered so in popular parlance. We 
think that the rule of ejusdem generis 
cannot be applied here, because the 
primary bequest is to a person or persons, 
and only as an alternative succeeding 
such beneficiaries are charitable purposes 
mentioned. Hut suppose we took the 
unusual course of applying that rule 
backwards, so as to construe the dona¬ 
tion or investment in favour of a person 
or persons to be a form of the charitable 
purposes subsequently denoted in general 
terms, it would carry the devise no 
higher than one to private charity or 
public charity, and such a combination 
would make the bequest void for uncer- 
-tainty. In Pocock v. Attorney-General ( 44 ) 
the bequest was to charitable institu¬ 
tions, and was, therefore, of a general 
public use and rightly held to be valid. 
The case is not in point here. In In re 
Sutton ; Stone v. Attorney-General ( 45 ). 
where the bequest was for “ charitable 
and deserving objects,” in Wilkinson v. 
Lindgren ( 46 ), where it was to certain 
specified charitable institutions “ or to 
any other religious institution or purpose 
as the trustees might think proper, and 
in In re Douglus ; Obert v. Barrow ( 47)1 
where the gift was for ‘‘charities, socie¬ 
ties, and institutions to be selected by 
A,” the rule of ejusdem generis and was 
applied, and the words “ charitable" and 
“ charities ’ were held to govern the whole 
sentence. But we are unable by any 

(43) (1867) 5 Eq. 60. 

(44) (1876)3 ch. D. 342 = 25 w. R. 277 = 35 
L. T. 575. 

(45) (1885) 28 Ch. D. 464 = 33 W. R. 579 - • 

(46) (1870) 5 Ch. 570 = 23 L. T. 375 = 18 W. R. 

° 6 ( 47 ) (1887) 35 Ch. D. 472 = 56 L. T. 786 = 35 
W. R. 740. 
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straining of language to bring the present 
:case into the category of a bequest made 
wholly for charity in the legal sense of 
that term. It will further be observed 
that the words used are not “ charitable 
and religious,” but “charitable or 
religious.” It is a nice question at the 
present day, chieHy owing to the decision 
of the House of Lords in Grimond v. 
Grimond ( 48 ), whether gifts for religious 
instilulions or religious purposes generally 
are good charitable gifts : See Theobald’s 
Law of Wills, 7 th Edition, page 356 
et seq., where the subject will be found 
fully discussed. 

For all these reasons we are of opinion 
that the contention on behalf of the 
appellants is sound, and that this appeal 
must prevail. It is accordingly affirmed 
and, the decree of the lower Court being 
reversed, the plaintiffs will be given a 
decree declaring that the provisions of 
the will empowering the trustee to dispose 
of the estate of the testatrix to any person 
or persons or to any charitable or 
religious institution or object are void for 
uncertainty and of no effect. But the rest 
of the will holds good, and the estate is 
liable for the payment of all funeral and 
testamentary expenses and the legacy to 
the eight children of J. J. Smith, the 
second husband of the testatrix. We are 
also of opinion that the estate of the 
testatrix should bear the whole costs of 
this litigation in both Courts, and the 
decree will direct accordingly. W e allow 
Pleader s fees in both Courts taxed 
fj?"* of the property in dispute. 

_ Appeal allowed ; 

(48) (1905) A.C. 124 = 92 L.T. 477. 


G. V. Deshmukh —for Appellant. 

Judgmen'.—The only question of law 
raised in this case is that since the 
plaintiff was a minor when the registered 
deed of gift in his favour was executed, 
such gift "was void for want of accept¬ 
ance, the plaintiff himself being incom¬ 
petent to accept, and there being no 
acceptance by any one on his behalf. 
The judgment of the Court of Appeal 
below makes it evident that this plea as 
to acceptance was raised for the first 
time in that Court. So far as it is a 
question of fact the plea cannot be allow¬ 
ed. If it had been pleaded at the proper 
time and place, the plaintiff might have 
proved acceptance on his hehalf by his 
mother and guardian. The plaintiff has 
produced the deed of gift, and the lower 
Appellate Court has found that he was in 
possession in pursuance of the gift during 
the life-time of the donor. That, at 
least, sufficiently proves acceptance by 
the plaintiff himself ; and I have no 
doubt that an acceptance of a gift may 
be made personally by a minor donee 
under S. 122 , Transfer of Property Act, 
1882 , without the intervention of a guar¬ 
dian. The language of S. 217 ot the 1 
same enactment makes that clear. This! 
was the view taken in Navakoti Narayana 
Chetty v. Loyalinga Chetty ( 1 ). The 
objection taken in appeal is thus unsus¬ 
tainable, and the appeal is summarily 
dismissed, the other grounds being 
futile. 

P.N./R.K. 

_ Appeal dismissed. 

(if (< 9 «°) 33 Mad. 312 = 4 I. C. 383. 
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Stanyon, A. J. c. 

Ganeshdas Bhixuaraj— Appellant. 

v- 

Suryabhan —Respondent. 

,r?h P n eal N ? 45 °‘ B of 19151 de cided on 
15 th December, r 9 r S , against the Appel¬ 
late Decree of Dist. Judge. Akola, dated 
9 th August, iq 15 . 

?i_! r s per * Act - (4 of 1882), Si, 122 
and 127—Minor donee con accept gift. 

lv bv S 2 T 7 ° £ “ gU ‘ may be ma de personal- 
. y by a minor donee under S; 122. Transfer of 

Property Act, 1882 , without the inte ven ion o 

.MP»rd,an. 33 Mad. 3.2, ref. to. [P.^. C a?] 


A. I. R 1916 Nagpur 55 (2) 

STANYON, A. J. C. 

Kris/ntaji —Defendant—Appellant. 

v. 

Nilkanth - Plaintiff-Respondent. 

,tlfp P k al N °‘ l83 ‘ Bof X 9«S. decided on 
7 th February, iqi 6 , against the Appel- 

late Decree °f Dist. Judge, Akola, dated 
loth January, 1915 . 

RuIc f’ < l873 '-k«n-Origin.lIj 

-1 5 oiS« Ure ? U c b ® co “ v * rlod ftw hold 
peSonlS feet— B urden of proof U or 
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in certain cases, into an estate of free hold 
governed by the personal law of the grantee. 
Whether a particular estate has been so convert¬ 
ed or enfranchised is a question of fact in each 
particular case, the burden of proving which 
rests on the party who asserts it. [P. 57, C. 2.] 

(b) Grant—Construction—Whether limited or 
absolute estate was granted depends on circum¬ 
stances and intention. 

A jagir or other inam estate may be anything, 
from a mere grant for life in the royal share of 
the revenue to an obsolute estate in the soil ; 
and the only correct method, for the judicial 
decision of claims made upon it, is to ascertain 
the meaning and effect of the grant in each case 
from the circumstances and objects with which, 
and the rules under which, the sailed was grant¬ 
ed. 3 liom. 186 (P. C.) and 5 IJom. L. K. 983, 
ref. to. L P. 60, C. 1.) 

(c) Impartible Estate— Jagir —Exclusive right 
is not lost by allowing some members to enjoy 
usufruct in lieu of maintenance it is lost by 
custom. 

A jagirdar , entitled to sole management of an 
impartible esiate, cannot in law or equity be 
deprived of his status and legal right, because 
he has allowed various members of his family to 
enjoy shares in the income by way of mainte¬ 
nance : nor can the number of legal sharers be 
increased by an erroneous recognition in the 
family, as sharers, of persons who have no right 
to shares, unless the error or variation of the 
law has grown into a valid family custom. 

[P. 60. C. 2.] 

(d) Berar loam Rules (1373)—They govern 
devolution of Inam when not converted into free 
holds 

The devolution of an inam estate which has 
not been converted into a free hold is governed 
by the Inam Rules, supplemented, as far as 
necessary and permissible, by the personal law 
of the jagirdar. 5 M. I. A. 169 (P. C.) and 21 
Horn. 458, ref. to. 6 M. I. A. 426 (P. C.), 
dist. Inam R. 1879, expl. [p. 39, C. 1.] 

M. V. Joshi —for Appellant. 

M. R. Dixit and N. K. P/iadke —for 
Respondent. 

Judgment. —In the case out of which 
this appeal has arisen, the Courts below 
have concurred in giving the seven plain¬ 
tiffs a decree for a partition, by metes 
and bounds, of a 1 / 18 th share in what is 
described as “the jagir estate of Bori 
Adgaon.” The first Court gave this 
decree against one defendant only, 
namely, Krishnaji Dinkar Deshpande, 
who is the certificated holder of the 
estate. The lower Appellate Court, in its 
judgment ordered the modification of 
this decree by adding the names of 43 
more defendants, but the decree drawn 
up to give effect to this judgment merely 
orders the dismissal of the appeal and, 
therefore, in law, confirms the decree of the 


first Court as it stands. It would be difficult 
to find a more perfunctory disposal of an 
important case than is here illustrated: 
and the result is that a case, which is 
already eight years old, must go back for 
a proper trial, almost de novo . The liti¬ 
gation refers to an mam estate, and 
neither the parlies, their Pleaders, nor 
the Courts below appear to know the 
legal incidents of such an estate. Yet 
Government endeavoured, so far back as 
1879 A D., to make clear by the enact¬ 
ment of Inam Rules—known as the Berar 
Inam Rules, 1879 —the rights apper¬ 
taining to the different forms of inam 
estates existing in Berar. If those Rules 
had been carefully studied and properly 
appreciated by the Courts below, they 
would have perceived that it was of the 
first importance to ascertain— 

( 1 ) the nature of the grant as re¬ 
cognized when the Rules were first ap¬ 
plied to it; and ; 

( 2 ) the history of the estate, and the 
mode of its devolution in the past. 

But the record is absolutely blank as 
to these matters. Even the certificates 
issued from time to time under the Rules 
of 1879 are not on the record. The first 
Court contended itself by examining the 
first defendant, who is the certificated 
holder. This examination was made at 
the end of the case on the same day 
the 30 th August 1913 —on which the 
judgment was written, and the whole of the 
statement elicited was thus: — 

“ The jagir was granted to our ancestors for 
personal maintenance. It is not a service grant. 
The custom is that the income should be distri¬ 
buted amongst the co-sharers, but that the 
management should remain in the hands of one 
member of the family. There is no oral evidence 
of the alleged custom.” 

This was verily a case of “ the blind 
leading the blind.” Neither the Subordi¬ 
nate Judge nor the jagirdar seem to have 
been aware of the bearing of the Inam 
Rules on the case. The genealogical tree 
of the family has not even been stated, 
and it is difficult to understand upon what 
basis 44 persons were made defendants in 
this suit. The suit, as originally insti¬ 
tuted, was for a 1 / 18 th share of the in¬ 
come : then it was developed into claim 
for i / 18 th share in the management of the 
jagir. Finally, the plaintiffs’ Pleader 
declared it to be a suit for partition and 
possession of a i/t 8 th share of the jaQVr, 
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-and for the arrears of income for a certain 
period before the suit. So far as arrears 
were concerned, the matter was referred 
to arbitration and settled, and the only 
claim remaining to be decided by the 
Court was that for partition. This was 
resisted by the certificated holder on the 
grounds— 

(1) that by its nature the estate is 
impartible ; and 

( 2 ) that partition would be contrary to 
the custom of the family. 

It is manifest that for any proper 
decision of these points it was necessary 
to ascertain— 

( 1 ) the nature and incidents of the 
.grant; 

( 2 ) the history of the devolution of 
the grant; and 

( 3 ) the legal share-holders. 

On all these points the Court below 
have materially failed, and the case 
must go back. Those Courts appear to 
have laid down, as a general rule, that 
service inams are impartible, and that 
inams of other kinds are partible. The 
first Court indiscriminately held Inam 
Rr. 9 and 14 to govern the case, it 
regarded the decision in Badhrao 
Hunmont v. Nursing Rao ( 1 ) to bean 
authority in favour of a decree for 
partition in this case, and it misrepre¬ 
sented my judgment in Rajs Uderam 
Gopal Rao v. Devidas ( 2 ) as deciding 
that a Berar inam jagir is partible. The 
lower Appellate Court, in a still more 
artificial judgment, decided that the 
estate in dispute in this case is partible 
because there is nothing to show that it 
is not. The learned District Judge 
wrote— 


1 he village is admittedly a jagir village, but 

‘L,“ 1Bot * ser . vice grant. It is a maintenance 

ihl i' condition in the grant that 

W Sha " ,m P ar, 'bIe. No rule of law or 

d ‘ ng ° r<Jer has been cited to show that 

.wnl'rlT cana0 * be P ar,iti °ned. If the co- 

d • a * ree 10 bold ,heir Property 

mJllL°,h eVen f ' n COm . mon there is nothing to 
prevent them from coming to a partition. That 

nlil.cnecessary incident of co-ownership, and 

tenure law** S ° me ! hin J in ,he condition of the 

partition ft °. r , bl ? d,n§ order prohibiting 
11 must be decreed when sued for by 
one of the co-owners. ” y 


These reraaks would be correct if the 

w ^ re dealin R With an estate of free¬ 
hold. But as the case stands, the judg- 

}?! < i 8 5** S7) 6 M. I. A. 426 (P.C.)1 

nihiSS, ?/■£“' No ' *° 01 ">*■ da " d «" 


ment rests on air, since the material 
facts, as to the nature of the grant, and 
the conditions to which it is subject, 
were never ascertained. An inam estate 
in Berar is governed by the inam Rules ( 
of 1879 . It is primarily a restricted^ 
tenure, but the Rules provide for its. 
conversion, in certain cases, into an! 
estate of free-hold governed by the 
personal law of the grantee. Whether 
a particular estate has been so converted 
or enfranchised is a question of fact in 
each particular case, the burden of prov-i 
ing which rests on the party who asserts ; 
it. 


It seems expedient to examine and 
explain the Berar Inam Rules, so far as 
they bear on the present case, in order 
that the questions which arise between 
the parties may be correctly understood 
when the case goes back. Berar is a 
territory which had been under many 
sovereign powers, before it came under 
the management of the present Govern¬ 
ment of India ; such as the Kings of 
Delhi, the Rulers of Satara, Gwalior and 
Nagpur and the Nizam ; and these sove¬ 
reigns, and in some cases their Ministers 
and Revenue Authorities, had made 
grants of land and money at various 
times, for various purposes, and under 
varying conditions of tenure and devolu¬ 
tion. It was natural, under such circum¬ 
stances, that there should have arisen a 
considerable amount of chaos and confu¬ 
sion over the legal rights of grantees, and 
of the descendanls of grantees long 
deceased. It became necessary for the 
Government of India to make rules for 
the settlement of jagir and inam claims 
throughout Berar, both by declaring the 
grants it was prepared to recognize, and 
treating each recognition as a fresh 
starting point to provide conditions for 
its future enjoyment and devolution. 
For this purpose the Berar Inam Rules 
were promulgated in the form of 
Resident’s Book Circular XXXVII 
of 1879 . There are 21 Rules. They 
require careful study by any Court called 
on to adjudicate on the legal rights 
appertaining to any particular inam 
estate in Berar. 


R. 1 shows how the validity 
is to be established, and what 
ordinarily be recognized. 


of grants 
grants will 


R. 2 classifies inams after they have 
obtained recognition as follows 
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Class i.—Personal jagirs. 

Class 2 .- Grants or endowments to 
religious or charitable institutions and 
for service therein. 

Class 3 .—Personal or subsistence 
grants. 

Class 4 . Grants for Government 
service. 

C/ass 5 . Grants for village service. 

R. 3 sets out the conditions on which 
personal jagirs are to be held. 

R 4 deals with grants coming under 
Class 2 . 

R- 5 relates to personal and subsist¬ 
ence grants falling under Class 3 . 

R. 6 specifies the conditions governing 
grants made for services to Government, 
such services being now wholly or parti¬ 
ally discontinued. 

R. 7 provides for village service 
grants. 

R. 8 defines the term “ inam. " 

R. 9 in terms contains further provi¬ 
sions for service grants of all kinds, and 
has been wholly misapplied to the present 
case, if, as found by both the lower 
Courts, the grant is not a service grant. 

R. 10 again deals only with service 
grants and has no application here. 

R. 11 shows how abandoned inatns 
are to be dealt with- 

R. 12 refers to encroachments and 
excess of recorded rights. 

R. 13 provides that inams, once regis¬ 
tered and admitted in accordance with 
the foregoing Rules, will be subject to no 
further interference by Government except 
such as may be necessary for the punctual 
realization of the Government dues, and 
allows an option to the inamdar to 
purchase the fee simple by payment of 
twenty times the amount of the annual 
quit-rent. 

R. 14 refers to private inams, enfran¬ 
chised under R. V 3 or R. 13 , and, in the 
absence of allegation and proof that such 
an enfranchisement has taken place in the 
present case, has been entirely misappli¬ 
ed by the first Court, and apparently not 
considered by the lower Appellate Court. 

R. 15 requires a title-deed to be given 
to the inamdar of each inam established 
and recognized under the above Rules, 
and such a deed must have been given to 
the incumbent found and recognized as 
the first jagirdar or inamdar under the 
Rules. 

R. 16 deals with the question of 
Yeomearihs or pensions in perpetuity. 
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R. 17 has reference to grants and 
endowments for public buildings. 

R. 18 lays down in what cases money 
grams without sanads are to be admitted. 

R. 19 provides exceptions to R. 18 in- 
specified cases. 

R. 20 allots investigations between the 
Inam Commissioner and Deputy Com¬ 
missioners according to the nature of 
claims. 

R. 21 states the scope of authority 
given to the Resident at Hyderabad and 
the Commissioner of Berar, respectively, 
in the disposal of claims, and requires, 
except where the above authorities concur 
in respect of service grants to perganna/t 
and village officers, and the grants are 
within a specified percentage of the gross 
revenue, that every case where land is 
released for more than one generation, or 
money grants are continued for religious 
and charitable purposes, must be re¬ 
ported for the orders of the Government 
of India. 

In the present case, the estate is called 
a jagir. It is admittedly not a service 
grant or a grant for a religious or charit¬ 
able purpose. Therefore it falls either 
under Class r as a personal jagir, or under 
Class 3 as a personal or subsistence inam, 
and is governed either by R. 3 or R. 5 . 
In both cases it is a restricted tenure, 
and one which could not be allowed for 
more than one generation without the 
sanction of the Government of India under 
R. 2 r. As this rule only requires that a 
proposed release of the ordinary Govern¬ 
ment demand on the property for more 
than one generation should be reported 
to the Government of India, the sanction 
of that authority may be assumed to 
have been given when the sanad was 
issued Rr. 3 and 5 both deal with, 
personal grants, but it appears that while 
the former refers to jagirs the latter 
deals with estates which are not personal 
jagirs. It is not possible from the 
Rules to lay down the distinction, 
and the terms of the sanad issued under 
R. 15 will probably be the best guide in 
determining under which category the- 
estate called the Bori Adgaon jagir falls. 

Supposing that it falls under R. 3* 
then its devolution will be governed by 
that Rule, supplemented, as far as neces¬ 
sary and permissible, by the personal law 
of the jagirdar. The legal right to 
shares—which is something different from 
the suppositions which members of the: 
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family may have made, and on which 
they have acted—can then be ascer¬ 
tained. 

If the case falls under R. 5 —and that 
seems to have been assumed in the Courts 
below without any proper basis of evi¬ 
dence—then the devolution of the inam 
will follow that Rule, the personal law 
again being merely supplementary thereto. 
The first point required to be ascertained 
will be whether the “ present incumbent” 
in 1879 —i. e., the first inamdar recognized 
under the above Rules—was a descen¬ 


dant of the original grantee. Assuming 
that he was, the inam must have been 
continued to him “ hereditarily,” which 
is explained to mean “ successions limited 
to direct lineal heirs and undivided 
brothers,” no right of adoption being 
recognized. Whether this limits succes¬ 
sion to the direct lineal consanguine 
heirs and undivided brothers of the first 
inamdar under the Rules, or such heirs 
and brothers of each inamdar in turn, is 


a question which I refrain from deciding 
at this stage. But, in its original form, 
the devolution of the grant is limited as 
stated, and it is expressly provided that 
on failure of such heirs the inam escheats 
to Government. There is no hardship in 
giving a strict interpretation to this part 
of the Rule, because in Clause 3 of the 
same Rule an option was given to the 
first inamdar to convert the restricted 
tenure into a free-hold by consenting to 
the payment of an annual quit-rent. 
Clause 5 of the same Rule deals with the 
case of a present incumbent” who is 
not a descendant of the original grantee, 
and will apply if the first inamdar under 
the Rules was not such a descendant. 

Finally R. 13 allows any inamdar, 
whether the first recognized under the 
Rules or any successors to him, to convert 
the grant into an estate of full ownership, 
and then R. 14 becomes applicable to it. 
Whether any such conversion has been 
made in this case is a question which 
has not yet received any attention. 

f these rules had always been observed 
by the Revenue Authorities and the 
rt ‘es m Berar, there would have been 
no difficulty in adjudicating upon such 
cases as the present. Unfortunately the 
endency among all classes in Berar 
seems to have been to look upon every 
form of estate as an estate of ownership 

nersin M UnC r’ ,? UbjeCt l ° the ordinar y 
personal law of the holders thereof. In 


consequence of this tendency, we rind 
heredity, co-ownership, and claims for 
partition introduced into all kinds of 
possessions in the hands of Hindus, such 
as tenancies, occupancy rights, leases, 
revenue offices, and menial services, 
many of which are by nature inappro¬ 
priate to such treatment. Even Maho- 
medan families, placed among a larger 
community of Hindus, as in Berar, are 
aflected by the all-pervading Hindu Law 
of joint ownership, partition, and female 
exclusion from inheritance, and frequent¬ 
ly allow that law to control their enjoy¬ 
ment and devolution of property out of 
Court. It is, therefore, not surprising 
to find the statutory land laws of Berar 
being overlaid by this Customary Law 
without any discrimination between re¬ 
stricted tenures and free-holds, until a 
wide divergence has grown up between 
the land records maintained by the 
Revenue Authorities, and the actual 
conditions prevailing on the land itself. 
Rules against alienation, provisions in¬ 
compatible with partition, and directions 
as to the mode and extent of devolution 
of restricted tenures have been disregard¬ 
ed, and the Civil Courts have assisted 
the general tendency of the public to 
apply the same law of the enjoyment, 
inheritance, and alienation without dis¬ 
crimination to all forms of land tenure 
and inam tenures haye not escaped this 
flood of error. While the same officers 
discharged revenue and civil functions, 
and were not always careful to distin¬ 
guish between them, their proceedings, 
and orders in many cases threw a further 
veil ■ over the true legal rights of 
land-holders of every degree, creating 
the many problems and difficulties 
which present themselves to the Courts 
and officers now responsible for the 
administration of Berar. But what I have 
described as the statutory land law of 
Berar remains constant, and, so far as the 
Civil Courts are concerned, they are 
bound to give effect to it, irrespective of 
the consequences that may ensue, and the 
surprise and possible hardship which 
even a belated application of it may 
cause, amid conditions which have grown 
up on error. They cannot recognize and 
give effect to habits in regard of that law 
as valid customs, except so far as may 
be consistent with well-established rules 
of^qUity and recognized principles of 
judicial discretion. For some time to 
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come Judges of the Civil Courts in Rerar 
will have a difficult task to perform, in 
gradually but firmly bringing the people 
of that territory into line with the 
legislative enactments and rules of law 
by which they are governed, and by so 
doing to assist in the general restoration 
of order in the revenue administration 
which is now in course of being carried 
out. They will seriously retard that 
administration if they arbitrarily follow 
and sustain popular error, as the Courts 
below have done in this case. Theclaim 
to partition made in this case is 
preferred for the first time in the history 
of the jagir, as far as I can find from the 
record. Having regard to the age of the 
tenure that is a circumstance of great 
importance, as pointed out in Rawut 
Orjun Singh v. Raicut Ghunstam Singh ( 3 ), 
m which a family usage and custom, for 
eight generations, for a zamindari estate 
in Bengal to descend entire to the eldest 
son. to the exclusion of the other sons, 
was sustained, the judgment of the High 
Court being confirmed by their Lordships 
of the Privy Council. The importance 
of the long continued family custom was 
also recognized ir. Gopal Han Joshi 
Rairikar v. Ramxkunt Joshi Rxirikar ( 4 ). 
But the present case is one to be decided 
on its own circumstances, as controlled by 
the Berar Inam Rules, 1879 , and not upon 
analogies drawn from the circumstances 
of other cases, except so far as they lay 
down judicial principles of general 
application. A jagir or other mam 
estate may be anything, from a mere 
grant for life in the royal share of the 
revenue, to an absolute estate in the 
soil ; and the only correct method, for 
the judicial decision of claim made upon 
it, is to ascertain the meaning and effect 
of the grant in each case from the 
circumstances and objects with which, 
and the rules under which, the sanad 
was granted, Gulabdas Jugjivandas v. 
Collector of Surat ( 5 ) and Ramaknshna- 
rao v. Nanarao ( 6 ). In Bodhrao Hunmont 
v. Nursing Rao ( 1 ) the judgment of their 
Lordships states, “ The terms of the 
sanad are absolute.” The ruling will 
apply to even- case in which an absolute 
estate has been granted, either originally 


< 3 ) f i 8 5 i-S 4 > 5 M. I- A. 169 (P.C.). 

(4I (1897) 21 Bom. 458- 

(5) (1878 79) 6 I. A. 54 = 3 Bom. iS6(P.C.). 

(6) (1903) 5 Bom. L. R. 983. 


or by subsequent enfranchisement under 
any law to that end. But it is ridiculous 
to read this decision as laying down a 
general rule for all kinds of inam estates, 
as the first Court seems to have read it 
in this case. It must first be found on 
the facts that the jagir in dispute is the 
absolute estate of the family before the 
ruling can be used as a guide. Here the 
facts have been left unascertained, and 
law has been applied blindly. The 
history and circumstances of this grant, 
and the first application to it of the 
Berar Inam Rules of 1879 , must be 
matters of public record in the district 
from which the case comes, and there 
should be no difficulty in obtaining proof 
of them. It will then be possible to find 
the meaning, effect and nature of the 
original sanad issued under the above 
Rules. If the grant was of a restricted 
tenure, which has not been converted 
into free-hold, the legal rights of the 
parties must be determined upon the 
basis of the Rules, and not upon the 
erroneous notions of them which may, 
have prevailed in the family. A 
jagtrdar , entitled to sole management 
of an impartible estate, cannot in law or 
equity be deprived of his status and 
legal right, because he has allowed 
various members of his family to 
enjoy shares in the income by way of 
maintenance : nor can the number of legal 
sharers be increased by an erroneous 
recognition in the family, as sharers, of ( 
persons who have no right to shares, 
unless the error or variation of the law 
has grown into a valid family custom. 
The case calls for careful inquiry into all 
the material facts. The application of 
the law to it will then be simple. 

The appeal is allowed. The decree of 
the lower Appellate Court is set aside, 
and the case is remanded for a fresh 
decision with advertance to the above 
remarks, so far only as the claim for a 
partition of the jagir is concerned. There 
will be no refund of Court-fees- Costs 
here and hitherto will follow the event. 
P.N /R.K. 

Appeal allowed ; Cast remanded. 
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Drake-Brockman, J. C. and 
Pkideaux, Offg. A. J. C. 

Govind —Defendant—Appellant. 

v. 

Ml. Chandrabhaga — Plaintiff—Respon¬ 
dent. 

First Appeal No. 74 of 1914 . decided 
on 13 th November, 1915 , against the 
Decree of Dist. Judge, Nagpur, dated 16 th 
June, 1914 . 

it) Evidence Act (1 of 1872), S. 115— E»toppel— 
Admission on poiot of law cannot operate a* 
estoppel. 

A representation in order to work an estoppel 
mast generally be a material statement of tact. 
An admission on a point of law cannot operate 
as an estoppel under S. 115 of the Evidence Act. 
7 Cal. 594 ; 21 All. 285 and 28 Bom. 399, foil. 

IP- 63, C. 2 | 

Where, therefore, a Hindu widow adopted the 
defendant, who was an orphan, as a son to her 
deceased husband and subsequently sued for a 
declaration that the adoption was invalid : 

Held, that, in so far as the plaintiff’s conduct 
in adopting the defendant and subsequently 
supporting the adoption could be regarded as 
equivalent to a representation that an orphan 
c.n be validly adopted, it did not give rise to an 
estoppel and did not preclude her from main 
taming the suit. 34 All. 398 (P.C.), dist. 

.. l p - 65. C. I.] 

t0 H . indu Law - two co-widows are 
rherhlh? 5 ar,it, °" th e estate inherited from 

fSr htr l f d k : ° ne co '* idow can alienate 

tor her hf*. her share whether before or after 

btadiaZn !k" Ug u ‘ he aliena ‘ ion "ill only be 

b nd.ng on the other, so as to defeat her rieht 
of survivorship, if that other consented to it 7 

8C W N KczhA'***, 1 ? 01 ' 12 AI, -S«(P-CJ 
vv. N. 658 and 1 Mad. 290 (P.C.), foil. 

. CP- 67, C. i.] 

b billon —for Appellant. 

Re'poS. ““ B ' 

Judgment—This is an appeal from a 
decree of the District Court Na^ur 

bha S ?a d R a S f UU brought b y one Chandra¬ 
bhaga Ba. for a declaration that her 

adoption of the defendant Narain was 
husband^ f ° r possession of her deceased 

fhe s” d d n , aJ ^ S GState in the ha “ds of 

Ganpati d T tl“ dant and tfae defendant 
^anpau There was a third defendant 

hagirathi Bai, the plaintiff's co-widow 

° f the pfidigree of Nanaji as 
bebw - Pdrp0ses »^ven 


r 

Krish 

I 

Gosa 

r 1 


Vishnu, 

I 


“1 

Shankar, 


71 

Sadhu 

1 

Maroti, 

1 

Ganpati 

(defendant No. 3). 


Nanaji. 

Nanaji died in January 1907 , ail tbe 
other persons named in the above table 
except Ganpati having predeceased him. 
On the 22 nd February, 1907 , Chandra¬ 
bhaga Bai adopted the defendant Narain, 
whose name was thereupon changed to 
Govind. In 1908 Govind attained the age 
of 18 years and as a major assumed pos¬ 
session of Nanaji’s estate. 

On the 11 th November, 1907 , the defend¬ 
ant Ganpati filed a suii (No. 114 of 1907 ) 
for a declaration that Govind’s adoption 
was invalid, because Chandrabhaga Bai 
had no authority from Nanaji to adopt 
and also because Govind was an 
orphan when adopted. In that suit 
Chandrabhaga Bai and Bhagirathi Bai 
as well as Govind were defendants. 
In the course of the trial a compromise 
was arranged between Ganpati and 
Govind by virtue of which Ganpati 
obtained possession of Nanaji’s cloth 
shop at Ramtek. Eventually, however 
the compromise fell through, Govind 
fading to do all it required of him 
within the time allowed for the purpose, 

*" d on i he ^ 3th Februai 7’ >9i2 Ganpati 
obtained a decree declaring that 

•• so far as his (Ganpati’s: rights as a reversioner 

af r . < : onc ? rned . Govind is not the 
adopted son of Nanaji and, therefore is not the 

owner of the property left by Nanaji.’’ 

rath ! 1 t b e _ I,th November, 19 , If Bhagi- 

C™ 7 UGd l ° r a decIar *tion that 
Govind s adoption was invalid and for 

possess.on of the property held by him 

as Nanaji s adopted son, joining as 

Arnhl R * S ?° Vind ’ Cha "drabhaga Bai 

? ai ,S - lhe junior widow of Nanaji’s 

of ShamT ' 1 WhUe Saraswat ‘ is widow 
of bham Rao, a grandson of Gosai the 

mother of the grandson’s father ’ Daii 

being Gosai’s senior widow. This liti- 

aTcre'etald" 2 * "*• “«i * 

Bhagirathi Rnl ^/compromise between 

which the form^receiTe’d ^n 1 : ™ tUe ? f 

the equivalent of on- approx,mate| y 
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I he suit (No. i of 1913) out of which 
the present appeal arises was tiled on the 
1 st February, 1913 and was followed up 
16 days later by one (No. 4 of 1913) in 
which Amba Bai, the junior widow of 
Gosai figured as plaintiff, the defendants 
being Govind, Chandrabhaga Bai, Bhagi- 
rathi Bai and Ganpati. On the 17th 
June, 1914, Amba Bai obtained a decree 
declaring Govind’s adoption null and 
void, from which Govind has preferred 
to this Court First Appeal No. 76 of 
1914. 

To both the suits of 1913 Govindset up 
a number of defences : 14 issues common 
to both were framed and nearly all were 
decided adversely to him. The District 
Judge found, however, that Chandrabhaga 
Bai must, on the strength of numerous 
admissions, be taken to have had Nanaji’s 
authority to adopt. The adoption was 
pronounced invalid on the ground that 
Govind was an orphan when it look place. 
The decree in Chandrabhaga Bai’s suit 
directed Govind and Bhagirathi Bai to 
deliver to her joint possession to the 
extent of an 8-annas share of Nanaji’s 
immovable property, and Ganpati to 
give her similar possession over the shop 
at Ramtek besides paying her Rs. 700 in 
cash as representing her share of the 
cloth and outstandings belonging to the 
said shop. Other directions and declara¬ 
tions were given which do not at this stage 
call for specific mention. 

For the appellant the only finding 
impeached in this Court is that on the 
10th issue which runs thus : 

“ Did the plaintiff recognise the defendant, 
Govind as Nanaji’s adopted son both daring 
Nanaji’s life time and after his death and is she 
estopped from challenging the validity of 
Govind’s adoption for the reasons alleged in 
paragraph 10 of his written statement. 99 
* * * * 

[After dealing with the facts, the 
judgment proceeds as follows:—] 

The learned District Judge named three 
things as necessary to bring a case within 
the scope of S. 115, Indian Evidence 
Act, namely, (a) a representation which 
amounts to an intentional causing or 
permitting belief in another, ( b ) belief on 
the part of that other, and (c) action 
arising out of that belief. He then went 
on to hold that the record contains 
nothing to indicate that Govind changed 
his family and status on the faith of any 
representation made to him either before 
or at the time of his adoption, and that 


even if Chandrabhaga can. be supposed 
to have represented to Govind in Febru¬ 
ary 1907 that he was not an orphan, 
Govind could not possibly have been 
misled as to his real position. Adverting 
next to the position that an act or omis¬ 
sion, no less than a statement, may give 
rise to an estoppel, the lower Court dealt 
as follows with an argument that Cnandra- 
bhaga’s offer to take Govind in adoption 
should be regarded as tantamount to a 
representation that an orphan could be 
validly adopted and as accounting for 
Govind’s willingness to leave his natural 
family : - 

“This is not Govind's case. He has denied 
that he was an orphan when adopted. His case, 
on the other hand, is that his mother Muli gave 
him in adoption to Chandrabhaga. In short, 
he does not allege that he was led by Chandra- 
bhaga’s conduct to believe that an orphan could 
be validly adopted and that he, therefore, went 
in adoption. Secondly* Chandrabhaga's alleged 
representation by conduct might at the most be 
regarded as an admission on a point of law, and 
it has been held that an admission on a point of 
law is not an admission of a ‘ thing ’ within the 
meaning of S. 115 of the Evidence Act. ” 

Jhunka Prasad v. Nat/iu (1) was next 
referred to as authority for the proposi¬ 
tion that there can be no estoppel 
against an adoptive mother who im¬ 
peaches her adoption on the ground that 
a married man cannot be legally adop¬ 
ted. And finally , Tek Chand v. Must. 
Gofial Devi (2) and Atyanna Chariar v. 
Lakshmi Ammal (3) were relied on as 
showing that where opposing parties 
have equal means of knowing the law, no 
estoppel can arise from conduct based on 
a mistake of law. „ 

In this Court the appellant’s learned 
Counsel cited the following cases as 
authorities for applying the doctrine of 
estoppel in respect of an adoption of a 
person whose . adoption is strictly 
prohibited :— 

(*) Gopalayyan v. Raghupatiayyan (4), 

(it) Sadashvi Moreshwar G/iate v. Hart 
Moreshwar Ghate (5), 

{Hi) Dharam Kunwar v. Dalxoant 
Singh (6), affirmed by the Judicial Com¬ 
mittee of the Privy Council sub iisdem 


(1) (1913) 35 All. 263 = 18 I. C. 960. 

(2) (1912) 46 P. R. 1912 = 13 I. C. 482. 

(3) (19**) 10 !• C. 194. 

(4) (1871-74) 7 M. H. C. K. 250. 

(5) (1870) 11 B. H. C R. 19°* 

(6) (1908) 30 All. 549. 
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nominibus [Dharam Kunwar v- Balwant 
Singh (7)]. 

In the first of these it was undoubtedly 
held that, though a sister’s son cannot be 
legally adopted, yet a member of the 
adoptive family who sought to impeach 
the adoption of such a person was pre¬ 
cluded by a long course of acquiescence 
coupled with considerable changes in the 
situation of the adoptee. The judgment 
of the Court (Holloway and Innes, JJ.) 
was delivered on the 16th December, 
1872 but contains no reference to S. 115, 
Indian Evidence Act. In the Bombay 
case, decided on the 21st September, 
1874, the question whether the adoptee’s 
adoption was legally invalid because his 
upanayann and marriage ceremonies had 
already been performed in his natural 
family was not determined: here too 
there was no reference to the Indian Evi¬ 
dence Act, nor does the report show 
whether any attempt was made in argu¬ 
ment to distinguish between conduct 
resolvable into a statement of fact on 
one hand and a statement of opinion or 
law on the other. The plaintiff in the 
Allahabad case was the adoptive mother 
who sought to avoid the adoption on the 
ground that the authority given by her 
husband did not extend beyond the adop¬ 
tion of a second boy should the first 
adopted son die: their Lordships of the 
Privy Council, though confirming the 
decision of the lower Courts that the 
plaintiff was estopped, were of opinion 
that the suit must fail because the 
widow’s husband was shown to have 
given the more extended authority neces¬ 
sary to support the adoption. 

Kannammal v. Virasami (8) furnishes 
another instance of estoppel against a 
widow who, after representing to the 
adoptee’s parents that she had authority 
to adopt, sought years later to impeach 

^ J C k Want °/ aulhorit y- This was 
cited by the appellant’s learned Counsel 

?h a D t e t g h at, T g any L necessit y f °r showing 
that the adoptee had lost all his rights 

di£\ Q - tUral famiIy or would have 
difficulty in recovering them. The report, 

however, is a brief one and we are not 

prepared to deduce from it the conclusion 

pressed upon us. On the other hand, the 

following passage in the judgmen t serves 

t ^ 34 All. 39801c t r 

3 . A.i 4 2(P.c.). . . V- 

(8) (1892) 15 Mad. 486. 


rather to indicate that the learned 
Judges (Collins, C. J., and Wilkinson, J.) 
did regard the adoptee as cut off trom 

his natural family : — 

“ Tfie plaintiff then brought up the 2nd 
defendant as her adopted son, and as such 
married him to the girl of her choice, and as 
her adopted son he for years performed funeral 
ceremony of her husband.” 

That the belief induced in the person 
who sets up an estoppel must be one in a 
fact, notin a proposition of law, was held 
by Broughton, J. f in Rajnarain Bose 
v. Universal Life Assurance Company (9). 
This view seems to us to find distinct 
support in Gopee Loll v. Chnndraolee 
Buhoojee (10), where the plaintiff Gir- 
dhareejee claimed as heir of one Luch- 
munjee whose widow was the defendant. 
The original owner of the property in 
dispute was one Damoodurjee who died 
leaving two widows, to whom he gave 
power to adopt sons. One widow adopted 
the plaintiff’s father and the other 
adopted Luchmunjee. If Luchmunjee 
was not adopted, the plaintiff’s claim 
failed, and the defendant in her pleadings 
denied the validity of the adoption. 
Before the Judicial Committee of the Privy 
Council it was argued for Girdhareejee 
that the defendant was estopped from 
pleading the invalidity alleged by her, 
inasmuch as she had represented in 
former suits, by letters and by other 
actions, that Luchmunjee was the adopt¬ 
ed son of Damoodurjee. But their Lord- 
ships said: 






— ■ -rr-- lueie 

nas been no misrepresentailon on the pan of 
Luchmunjee, or the defendant, on any matter 
offact. She is alleged to have represented that 
Lunchmunjee was adopted. The plaintiff's case 
is that Luchmunjee was in fact adopted. So 
far as the fact is concerned, there is no mis- 

^ e ?K ni t l,0n ' ?* Comes to no more “»an this, 
that she has arrived at a conclusion that the 

adoption which is admitted in fact was valid in 

jaw, a conclusion which in their Lordships 1 ' 

ioJSTL •» erroneous; but that creates no es 
loppel whatever between the parties,** 


highest judicial authority i s to 
be found in Surendro Keshub Roy 
v Doorgasoondery D 0S see („), wher e 

the younger of the two widows 
who in obedience to their husband’s will 

had simultaneously adopted a son each 
sought as against the adopted of the’ 
elder widow to plead the invalid ity of 

(9) O 88 O 7 Cal. S94 . ~ -- 

}|® |‘f 7 3) >9 W. R. 13 . . 

(1802) 19 Cal. 513m Uf a, to8 (p. c.). 
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such a double adoption. Their Lordships 
said : — 

They observe that the word ‘estop * is often 
used in Indian cases very loosely to denote 
obligations which do not rest on estoppel at all. 
Such uses of the word are not countenanced by 
the definition of estoppel in S. i 15 of the Indian 
Evidence Act. It would indeed be difficult to 
see how the younger Ranee (widow), who re¬ 
presents the whole inheritance in an adminis¬ 
tration suit, could be prevented from pleading 
anything but the true state of thecase. However 
that may be, it is not the fact that she has 
caused anybody to believe something to be true 
which she now alleges not to be true. She is en¬ 
titled to raise any defence which the facts of the 
case will support.” 

Further authority for the proposition 
that an admission on a point of law 
cannot work an estoppel under S. 115, 
Indian Evidence Act, will be found in 
Jagxcant Singh v. Silan Sing/i (12) and 
Jelhabhai Parbhudas v. Nathabhai 
Bavoji (13). It was doubtless on this 
ground that in Jhunka Prasad v. 
Nathu (7) Gridin and Chamier, JJ., held 
that no question of estoppel could arise 
where the adoption of a married Sudra 
by his paternal uncle was impeached by 
that uncle more than 6 years after the 
adoption : unfortunately the judgment 
contains no reason or reference to autho¬ 
rity in support of this conclusion. 

On the other hand, there are not 
wanting authorities which support the 
appellant's contention though not men¬ 
tioned by his learned Counsel. Thus in 
Sarat Chunder Dey v. Gopal C/iunder 
Laha (14) their Lordships of the Privy 
Council, in the course of considering the 
Full Bench decision in Vishnu v. 
Kris/inan (15), said : — 

“ Their Lordships would also have great diffi¬ 
culty in holding, as the High Court did, 
that a series of acts by which an adoption is 
professedly made and subsequently recog¬ 
nised, constitute a representation in law only 
and not of fact.’* 

The Madras High Court had held that 
the adoptive father’s conduct in making 
and acting upon the adoption had 
created no false impression in the 
adoptee’s mind as to any question of 
fact, but had at most contributed to 
instil in him an error on the question of 
law as to the validity of the adoption. 
In Gurulingaswami v. Ramalaksh - 


(12) (1899) 21 All. 285. 

(13) (1904) 28 Bom. 399. 

(74) (1893) 20 Cal. 296= 19 LA. 203 (P.C.). 

(15) {1884) 7 Mad. *1. 


mamma (16) while Shephard, J., thought 
that no estoppel arose from the mere 
fact that the plaintiff (a reversioner) 
concurred in an adoption supposed by all 
parties concerned to be legal and valid, 
Muttusami Ayyar, J., went further and 
said :— 

‘No estoppel can arise from ignorance of 
law which both parties must be presumed to- 
know. The adopiion took place in 1888, whilst 
this suit was brought in 1892. There are not in 
this case equitable considerations consequent on 
the growth of a new family or rights of property 
under an invalid adoption concurred in for a 
considerable interval of time.” 

Evidently the learned Hindu Judge 
considered that even the power to 
impeach an adoption as invalid on a 
pure point of law might be lost if the 
considerations he mentioned obtained. 
And the same view was apparently taken 
in Vaithtlinga Mudali v. Munigan (17), 
where too an orphan’s adoption was 
impugned. 

The authorities so far examined seem 
to us to leave room for considerable doubt 
as to whether S. 115, Indian Evidence 
Act, does or does not apply to a case 
where conduct relied on as giving rise to 
an estoppel amounts in effect to no more 
than an assurance that an adoption is 
valid. We are, there/ore, inclined to 
attach special weight to the view express¬ 
ed by Johnstone and Rattigan, JJ., in 
Tek Chand v. Must. Gopal Devi (2), one 
of the cases relied on by the lower Court. 
There the observations of the Judicial 
Committee above quoted from Sarat 
Chunder Dey v. Gopal Chunder Laha (14) 
were explained as follows : — 

The matters dealt with in the Madras judg¬ 
ment [Vishnu v. Krishnan (15)] were in reality 
largely, if not entirely, matters of fact, and 
denial of those matters was what S. 115 of the 
Indian Evidence Act, rightly interpreted, prohi¬ 
bited the party from making. The rrivy Council 
did not in anyway hold that S. 115 covered 
estoppel in connection with representation not 
only of 'things’, that is, facts, but also 
representations in law : their Lordships merely 
expressed the opinion that ' a series of acts by 
which an adoption is professedly made and 
subsequently recognised * cannot be taken as 
constituting a representation in law only and not 
of fact.” 

The opinion of Mr. Bigelow in his. 
learned “ Treatise on the Law of 
Estoppel ” (6th edition, pages 634—636) 
is expressly that a representation in 


(16) (1895) 18 Mad. 53. 

(17) A. I. R. (1914) Mad. 460=15 I. C. 299 = 
37 Mad. 529. 
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order to work an estoppel must generally 
be a material statement of fact. He 
says also :— 

“ It can seldom happen that a statement of 
opinion or of a proposition of law will conclude 
the party making it from denying its correct¬ 
ness; except where it is understood to mean 

nothing but a simple statement of fact . 

The rule we apprehend to be this; that where 
the statement or conduct is not resolvable into 
a statement of fact as distinguished from a 
statement of opinion or of law, and does not 
amount to a contract, the party making it is not 
bound, unless he was guilty of clear moral fraud, 
or unless be stood in a relation of confidence 

towards him to whom it was made .The 

rule in regard to statements of opinion and 
statements of law is, it seems, based upon the 
ground that the truth is uncertain, or that the 
person to whom the statement is made knows as 
much about the matter as the other. When 
this is not the case when the person making the 
statement in the form of an opinion, or perhaps 
of a rule of law, knows of facts which make 
the * opinion * a sham, or knows that his rule of 
law is false, he has really made a misrepresenta¬ 
tion of fact in the one case, and of something 
in the nature of fact in the other (in that his 
statement amounts to an assertion that the law 
has been so laid down); and then if the rest of 
the elements required in ordinary cases of 
misrepresentation are present, the estoppel is 
made out." rr 


given her authority to adopt only one 
boy or to take several, one alter the 
other, if deaths rendered that couise 
necessary. There the adoptee was only 
14 and was made over by his natural 
father, so that he had no choice in the 
transaction ; he was evidently married 
while still a minor and to the girl of his 
adoptive mothers choice ; and not a 
few changes of position had taken place 
in consequence of the adoptive mothers- 
behaviour. In the words of their 
Lordships :— 

“ She tplaintiff) could not now be allowed to 
change her story without giave injustice ensuing 
to ihose who have acted in rehance upon her 
deliberate and repeated representations. The 
respondent is now severed from his natural 
family; he has undergone a change of social 
status which may or may not be beneficial to 
him, but which has certainly so altered his mode 
of life as 10 make a relapse into his iormer con¬ 
dition a grievous hardship upon him. He and 
his friends have been driven to expenses in the 
maintenance of the privileges with which the 
Rani (plaintiff) purported to endow him. He 
married on the faith of his adoptive mother’s 
word, and no doubt has creditors who have sold 
him goods or lent him money in like reliance 
on her good faith. " 


On the whole the balance of authority 
in our opinion favours the view adopted 
by the District Judge. We hold then 
that, in so far as the plaintiff Chandra- 
bhaga Bai's conduct in adopting the 
appellant and subsequently supporting 
the adoption can be regarded, as equi¬ 
valent to a representation that an orphan 
can be validly adopted, it does not give 
nse to an estoppel. That Chandrabhaga 
oai ever made to the appellant an ex¬ 
press oral or written representation 
asserting the adoption of an orphan to be 
legal either under the general Hindu law 
or by virtue of a custom in the caste 
InaraiJ, has not been suggested at anv 

stage of this litigation. Y 

.nS, ar ®, furth ? r of opinion that the 
appellant has failed to establish clearly 
the connection of cause and effect 
between Chandrabhaga Bai’s conduct 
and h,s acceptance of the adoption. 
There is no doubt considerable resem- 

?hose Ce of e DA en £ CtS ° f this case 

f\ Dh T m Runvjar v. Balwant 
Smgh ( 7 ). But thfire are importa « t 

tk AM’h? 1 fr ° m the P° in t ‘hat in 

out of whi rl Case \ he representation 

h est ° ppel was said to arise 

whether' T* °*JJ Ure fact ’ namely, 
aether the plaintiff’s husband had 

19 X 6 Nag .-—9 & 10 


..it auup.ee s, position ana that of the 
adoptive mother are widely different in 
the present case. Chandrabhaga Bai is an 
illiterate woman only 4 or 5 years older 
than the appellant and with several elderly 
ladies, including Nanaji’s mother Amba 
Dai, in the household would have little 
re a J authority: her own evidence as 
P. W. No. 12 to this effect is borne out 
by the act that the adoption-deed (exhi- 
b.t D-i) was executed by 4 senior ladies 
besides the two co-widows. The appel¬ 
lant. on the other hand, has had a fairlv 
good education which includes a fair 
knowledge of English. He is still in 
possession of his natural father Balaii’s 
estate. Balaji having left no other 
children or brothers. Balaji’s old friend 
Krishna Rao (D. W. No. s ) could not say 
if any more distant heirs than brothers 
exist, nor does the record contain any 
mdicafton that the appellant’s retention 
°±?A > * Pr ° Perty ’ which has already 
threatened!" S ,ikely * b " 

tnaiTied as . major P , P ^r‘i r , "^ 0,<,r - 

MSU8T 

s-sr* fesujvias 

V W - No - X S, Munsif (D. W. 
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No. 16) and Ciicle Inspector (D. \V. 
No. 17) of Ramtek, to which he has 
attained, is the outcome of his volition 
exercised after reaching majority. The 
Counsel (D. W. No. 3J who drafted the 
joint written statement which was filed 
on behalf of Chandrabhaga Bat and the 
appellant in Ganpati’s suit (No. n+of 
1907) on the 5th February, 1908, depos¬ 
ed that the appellant was already sutfici- 
ently gro.vn up to understand his position 
and to give instructions independently. 
On the 15 th February, 1908, when 
Ganpati’s written reply to the defence was 
put in, the appellant became aware that 
his adoption was impeached on the 
ground that it took place when both his 
parents were dead, and on the 12th 
August following—a month or so after 
he attained majority -he expressly 
endorsed all the defences already advanc¬ 
ed, including a denial that an orphan 
cannot be validly adopted. Lastly he 
did not even offer to enter the witness- 
box and testify to the considerations 
which determined his conduct until the 
4th May, 1914, a week after he had 
closed his case and 3$ months after the 
examination of his own latest witness 
(Buddhu Singh, No. 14). In this state 
of the facts there seems to be good 
reason to doubt whether—to use the 
language of Lord Esher, M. R., in Seton 
v. Lajone (18)—Chandrabhaga Bai’s 
conduct was the “ proximate ” or 
“ real ” cause of the appellant’s assent 
to being adopted in the first instance or 
of his acceptance of the position only 17 
months later onwards. 

The appeal in Chandrabhaga Bai’s 
suit, therefore, fails and is dismissed 
with costs. As against Amba Bai the 
appellant’s case is admittedly no 
stronger : accordingly the appeal (No. 76 
of 1914) to which that lady is respondent 
is, like the present one, dismissed with 
costs. 

It remains to consider two objections 
to the lower Court's decree which have 
been advanced on behalf of Chandra¬ 
bhaga Bai. The first impeaches the view 
expressed in the District Judge’s 59th 
paragraph that Bhagirathi Baj (de¬ 
fendant No. 2) could alienate her life- 
interest in her husband’s estate. The 
contention here is that Chandrabhaga Bai 
is not bound by any alienation effected 

(18) (1S87) 19 Q- B. D. 6$ =57 L. T. 547 = 35 
W. R. 749. 


by her co-widow and that consequently 
she is entitled to a decree for possession 
of the entire estate in the appellant’s 
hands 1 'his is rested on Must. 
Chander v. Murat Singh (19) and Balu Bai 
v. Tar.u Bui (20). In the former one of 
two sisters who had succeeded to their 
father's property sold her share and the 
vendees sued the other for possession. 
Stevens, J. C., held that the estate of two 
sisters is one like that of two widows; 
that neither could alienate without the 
consent of the other: and that the ven¬ 
dees’suit must for want of such consent 
be wholly dismissed. The conclusion 
reached was based on the ruling of 
their Lordships of the Privy Council 
in Bhugwandeen Doobey v. Myna 
Bate (21), the facts and reasoning 
in which were considered in Balu Bai 
v. Tanu Bai (20) where also the rights 
of sisters inter se were in dispute. The 
last mentioned case contains an obiter 
dictum that the ratio decidendi in Must. 
Chander v. Murat Singh (19) is beyond 
dispute, but actually decided that it is 
open to two sisters who have inherited 
their father’s property to make by agree¬ 
ment a partition which will extinguish 
the right of survivorship inter se. In 
several other High Courts recent authority 
favours the view that one of two co¬ 
widows is at liberty to alienate her life- 
interest in her husband’s estate. Of the 
cases cited by the District Judge in this 
connection Janoki Nat/i v. Mothura- 
nath (22) is not really in point, the 
parties being governed by the Dayabhaga. 
Kanni Ammal v. Ammakannu Ammal (23) 
and Vadali Mamidigadu v. Kotipalli 
Ramayya (24) deal respectively with the 
rights of two daughters and two widows 
and in neither did partition between the 
co-heirs precede the disputed alienation. 
In Hari Narayan Jog v. Vitai (25) 
Chandavarkar and Heaton, JJ., laid 
stress on the point, mentioned also by 
the late learned Shastri Golapchandra 
Sarkar at page 430 of his “Treatise on 
Hindu Law ’’ (4th edition), that the 
Mitakshara in a passage acci dentally 

(1 9 ) (1894)7 C. P. L. R. 153. 

(20) A. I. R. (1914) Nag. 21 =24 I. C. 808-10 
N. L. R. si. 

(21) (1868) 9 W. R. 23=11 M. L. A. 487 
(P. C.). 

(22) 41883) 9 Cal. 580. 

(23) (1900) 23 Mad. 504. 

(24) (i 9 <> 3 ) 26 Mad. 334. 

(25) (« 9 <> 7 ) 31 Bom - S60. 
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omitted by Colebrooke expressly lays 
down that two or more co-widows jointly 
inheriting their husband's estate shall 
take the same by dividing it. And in 
Durga Dutt v. Gita (26) Stanley, C. J. 
and Griffin, |., explained in a manner 
which we accept as correct that their 
Lordships of the Privy Council did not 
,in Bhugwandeen v. Myna Bate (21), lay 
down that one co-widow could not 
jalienate her life-interest without the 
other’s consent. We concur, moreover, 
with Shastri Golapchandra Sarkar in 
thinking that a female co-heir should in 
equity be held to have the same rights 
over her share as if she had been the 
sole heir. 

In view of the more recent authorities 
which we have cited, we are unable to 
agree with the decision in Must. Chauder 
v. Murat Singh (19). The right of two 
co-widows to partition the estate 
inherited from their husband is now 
well settled, though the division is 
not to be made with the objects 
properly kept in view where male co¬ 
parceners are concerned: see Sunday 
v. Parbati (27) and Must. Dal Koer v. 
Must. Panbas Koer (28). Partition will 
not affect the right of survivorship 
which results from the position that 
the co-widows are joint tenants holding 
one estate: see Gajapathi Ni/amani v. 
Gajapathi Rad/iamani (29). Similarly, 
one co-widow can alienate for her life her 
share, whether before or after partition, 
though the alienation will only be binding 
on the other, so as to defeat her right 
of survivorship, if that other consented 
to it. 


We do not feel at all pressed by th 
consideration that Bhagirathi Bai too 
no conveyance from the appellant, thoug 
he was in possession of the entire estau 
the registered farkhatnama (Exhibit D-- 

byl ) er begins by setting 01 
that the appellant’s adoption is invali 
-and goes on to relinquish all further clait 
to certain property in consideration c 
being .placed in possession of a quarte 
of the same property. The arrangcmer 
thus evidenced was embodied in th 
***** d efW»B the suit, and we ar 
unable to distinguish the effect of all thi 
from tha t of an alienation by Bhatriratf 

(*6) (1911) 33 All. 443=0 1 c , 0 7 ~ 

(27) (1890) 12 All. 51 = 16 I. A. 186 (P C ) 
$* 8 >' t'2°4) 8 c. W. N. 658. '■ 

(29) (1876-78) 1 Mad. 290=4 I. A . m ( PiC . 


Bai to the appellant of her interest in all 
but one quarter of her husband's estate. 
The appellant had no estate which he 
could himself convey. This view seems 
to us to find support in Sheo Singh v. 
Jeoni (30), Ram Sarup v. Ram Dei (31). 
Khunm Lai v. Gobind Krishna Narain (32) 
and Kambinayani Javvaji Timmaji Amma 
Garu v. Kambinayani Javvaji Subbaraju 
Nayanivaru (33) 

The first objection thus fails. 

P.N./k.K. 

Appeal dismissed. 

(30) OS97) *9 All. 524. 

<30 (* 907 ) 2Q All. 23Q. 

(32) O91 0 33 All. 356=10 I. L\ 477 = 36 I- A. 
67 (P. C.). 

(33) l 1 9 1 °) 53 Mad. 473 = 5 *• 0. 640. 

[Note :—The rest of the judgments immaterial 
for the purpose of report.— Edn. ] 
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Revenue Code of (l696>. Chapter VII, S. 79- 

, P? 11 •PPUea to all agricultural tenaute even 
of alienated laoda. 

1 ° f the H > derabad Assigned Districts 

Land Revenue Code is applicable to all classes 
of agricultural tenants in Berar and is not limited 
to cases of alienated land. [p 69, C. 1.] 

(b) Hyderabad Aiaigned Diitricta Land 
Revenue Code of (1996). Chapter Vll-Heading 
superior and inferior holder.—Meaning stated. * 

Tbe t V m l Superior and inferior holders* in 
the heading of Chapter Vf[ of the Hyderabad 
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? h ! 0rd,nary sense as used in the 
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Judgment. —The plaintiff brought a 
suit for the rent of the preceding three 
years and for joint possession of a field 
against defendants Nos. i and 2. The 
third defendant is the plaintiff’s uncle. 
The plaint sets forth that the plaintiff’s 
father and uncle had an undivided share 
of S annas each in the field in suit, that 
the plaintiff’s father died thirteen years 
ago, and as the plaintiff’s father and 
defendant No. 3 had no bullocks, they 
had let out the said field to the defen¬ 
dant No. 1, and defendant No. 1 used to 
pay makta to them. The plaint alleges 
that defendant No. 1 has not paid the 
lease money for the last three years, and 
the plaintiff learns that the defendant 
No. 1 pays it to the defendant No. 3. 
The plaintiff asks that in case it is held 
that defendants Nos. 1 and 2, who are 
father and son, have paid the entire rent to 
defendant No. 3, the lattershould be made 
liable. According to the plaint the 
defendant No. 3 is made a party also on 
the ground that he is a co-sharer and 
that the plaintiff’s claim was one for 
joint possession. Defendants Nos. 1 and 
2 pleaded that they have paid the rent, 
and that they were permanent tenants 
under an oral lease given about twenty- 
five yeare ago. Defendant No. 3 admit¬ 
ted the plaintiff’s claim. Defendants 
Nos. 1 and 2 produced a receipt, and 
upon this the plaintiff made the following 
statement : — 

44 I admit the execution of the receipt dated 
the 17th April, 1912 without getting money 
which used to be received by my uncle, defend¬ 
ant No. 3. I put my thumb-impression on the 
receipt.” 

The First Court held that the defend¬ 
ant No. 1 was a permanent tenant, and 
that the receipt having been duly execut¬ 
ed, there were no arrears of rent due to 
the plaintiff. Against this the plaintiff 
appealed, and the Additional District 
Judge decreed the whole claim. 

The lower Appellate Court has held 
that the receipt was obtained from the 
plaintiff by a trick. It has also held that 
the evidence regarding the permanent 
lease is not true. The first point for 
consideration is whether the finding of 
the lower Appellate Court regarding non¬ 
payment of the rent is a good finding In 
paragraph 5 of his judgment, the Addi¬ 
tional District Judge says that, as the 
plainiiff has alleged that the receipt was 
taken through fraud and nothing was 
received, he has to prove both these facts, 


but he has not examined any witness 
except himself. The lower Appellate 
Court has disbelieved the defendants’ 
witnesses regarding the receipt and pay¬ 
ment of rent. The appellants learned 
Counsel has produced before this Court 
another receipt, which is said to bear the 
thumb-impression of defendant No. 3. 
This was not produced in either of the 
Courts below, and I do not see any reason 
to allow its production at this late stage 
in second appeal. In paragraph 9 of 
the judgment the Additional District 
Judge says that he trusts the unaided 
word of the plaintiff and finds that the 
rent claimed has not been paid. This 
is a finding of fact and it is not for 
me to say whether the Court below 
was justified in disbelieving the defend¬ 
ants’ evidence, and in believing the 
plaintiff. So far as the claim for rent is 
concerned, the appeal fails. 

The next question for decision is 
whether the lower Appellate Court was 
right in decreeing joint possession of half 
share of Survey No. 26. 1 'he plaintiff has 
an undivided halt share in it along with 
his uncle (defendant No. 3). The plaintiff’s 
case is that the defendants Nos 1 and 2 
are tenants from year to year. There is 
no allegation as to how the tenancy was 
determined. The defendants contend 
that the plaint shows no cause of action 
for joint possession as against them, and 
that they are entitled to a notice to quit 
underS. 79, sub-S. 2 of the Hyderabad 
Assigned Districts Land Revenue Code, 
1896. The respondents object to this 
plea being allowed to be taken for the 
first time in second appeal. They also 
point out that S. 79 is part of Chapter VII 
of the Berar Land Revenue Code, the 
heading of which is " Superior and 
Inferior Holders and Grant ol Receipts.” 
They argue that the provisions of S. 79 
apply only in the case of alienated land. 

The respondent’s objection that the 
new plea should not be entertained, must 
fail. The plaint or the pleadings must 
show how the plaintiff is entitled to joint 
possession of an undivided half share 
with his tenants. The only allegation 
made is that they have not paid the rent 
for three years. But this would not deter¬ 
mine the tenancy. So far the plaint dis¬ 
closes no cause of action, and it is admit¬ 
ted before me that no notice to quit was 
given. 
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It is not altogether easy to reconcile 
the heading of Chapter VII, having 
regard to the definitions given in the 
Code, with the provisions contained in 
Ss. 78 and 79. In my opinion, the provi¬ 
sions of Ss. 78 and 79 are perfectly general. 
11'here is nothing in them which would 
justify my limiting them to the case of 
alienated land. Each of the sections 
speaks of landlord and tenant, and there 
is no reference in the sections themselves 


to superior or inferior holder. They have 
been copied from Chapter VII of the 
Bombay Land Revenue Code (Bombay 
Act V of 1879). There also the heading 
is “ Superior and Inferior Holders.” 

It seems necessary to point out the 
difference which exists in the definitions 
of the terms * Superior' and ‘ Inferior 
Holders ’ in the two Codes. In the 
Bombay Act, " Superior Holder ” signifi¬ 
es a holder entitled to receive from 
other holders rent or land revenue on 
account of lands held by them, whether 
he be accountable or not for the same, 
or any part thereof to the Government. 
‘Inferior Holder" signifies a holder 
liable to pay the rent or land revenue to 
a superior holder, whether on account of 


such superior holder or Governmen 
The terms “ to hold land," “ a holder 
or "landholder” are defined in th 
Berar Code in the same way as in th 
Bombay Code. It will be conveniei 
here to notice the definitions of “ tenant 
and “occupant” as given in Bomba 
Act V of 1879. “ Tenant ” signifies 
person who holds by a right derive 
from „ a s “P erior holder called his “ lan< 
lord.’’ “Occupant” signifies a holde 
of uualienated land or, where there ai 
more holders than one, the holder havin 
the highest right in respect of such lam 
It will be seen from the above that, i 
Bombay, the terms ‘ superior ’ an 
inferior holder' are relative term 
applicable in the case of alienated a 
well as unalienated land. The occupan 
both under the Berar Land Revenu 
^ode, as well as in Bombay, is the holde 
of unaiienated land. The landlord of 
tenant is his superior holder in Bombai 
whether the land is alienated or not. 

Let us now turn to the definition give 
m the Berar Code. “ Superior Holder 
means the person who, for the tim 
•bemg, is or but for some special exemc 
lion would be, primarily responsible t 
*be Government for the payment c 


revenue or rent on account of alienated 
land, or where more than one person is 
responsible, the person whose responsi¬ 
bility has been recognized by the 
Deputy Commissioner, under the provi¬ 
sions of this law. When in the case of 
alienated land the highest right in respect 
of the occupation of the land, and the 
highest right in respect of the receipt of 
the revenue, or rent of the land do not 
vest in the same person, the holder 
who has the highest right in respect 
of the occupation of the land is called 
the “ Inferior Holder." These terms are, 
therefore, confined to the case of alienat¬ 
ed land in Berar. The definition of the 
word ‘tenanc’ shows that it does not in¬ 


clude a superior holder or an inferior 
holder or an occupant. 

In Bombay, when it is intended to 
convey the same meaning, as would be 
conveyed under the Berar Code, to the 
term 'Superior Holder,’ the expression 
used is the ‘Superior Holder of alienated 
land ’ and not the words “ Superior 
Holder” merely. (See Ss. 8s and 88 for 
example.) 

Although this change was made in the 
definition in Berar with the intention of 
giving an artificial meaning to the words 
‘ superior and inferior holder,” the fact 


or tnis depature from the Bombay defini¬ 
tion seems to have been lost sight of 
when Chapter VII came to be copied 
from the Bombay Code with practically 
the same heading. This will be at once 
clear from another section, S. 73, which 
is a copy of S. 70 of the Bombay Code. 
That section speaks of the registered oc¬ 
cupant being adjudged an inferior holder 
under another person. If we look to the 
strict definition given in the Berar Code, 
a registered occupant of unalienated land 
cannot be an inferior holder, that is, 
holder of alienated land. It is obvious 
that the term ‘inferior holder’ has been 
used in the sense of the Bombay Code 
and I have come to the conclusion that 
the terms Superior and Inferior Holders’ 
m the heading of Chapter VII should be 
read in their ordinary sense, as used in 
the Bombay Code, and not as defined in 

* S erar Gode ’ . ^ S. 73 the definition 
would be certainly repugnant to the 
context. 

In Maxwell on the Interpretation of 
Statutes, 4 th Edition, at page -1 
number of English cases are cited to 
show that the headings prefixed to 
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sections or set of sections in some of the 
modern Statutes are regarded as pream¬ 
bles to those section*. In India, the 
Iheading of a chapter may be looked to for 
interpreting the Statute, as was done by 
their Lordships of the Privy Council in 
,Sah Mtikhum Lull v. Sah Koondun Lall( i), 
jbut neither the preamble, nor the 
heading, can be referred to for control¬ 
ling the plain meaning of the enacting 
portion : Queen-Em press v. Ayyakannu 
Mnduli (2). 

I have already pointed out that in 
neither S. 78 or 79 is there any reference 
to inferior or superior holder, and the 
words used are wide enough to cover the 
cases of all landlords and tenants. It is 
perhaps true that the tenant of an occu¬ 
pant of unalienated land can scarcely ever 
claim to be a tenant of antiquity. There 
is nothing, however, in the words used in 
S. 78 to repel such a claim, but in view 
of the fact that revenue records exist 
regarding unalienated land for a good 
many years, such a claim can scarcely 
ever be successfully made. 

It does not seem reasonable to suppose 
that while the Bombay Code gives 
protection to all annual tenants by insisting 
upon a notice to quit as necessary for the 
determination of the tenancy, the framers 
of the Berar Code would ignore the 
claims of annual tenants under an 
occupant of alienated land. In 1896. 
when the Code was drafted, there were 
already several rulings of the Calcutta 
High Court which laid down that 
reasonable notice was necessary before 
an annual tenant can be ejected. I refer 
to the following cases amongst others: 
/agut Chunder Roy v. Rup C/iand 
Chnngo (3), Radha Gobiiul Koer v. 
Rakhnl Das Mukher/i (4), Kali Kishen 
Tagore v. Golam Ali (5). It could not 
have been the intention of the Berar Code 
to leave this class of tenants to be dealt 
with under the somewhat vague and 
indefinite rule of “ reasonable notice. ” 

I hold that S. 79 is applicable to all 
classes of agricultural tenants in Berar. 

It is unnecessary for me to decide 
whether a notice to quit should be given 
by all the co-owners or not. The plain- 


(0 (i» 7 S) 24 W R. 75 = 2 I. A. 210 (P.C.). 

(2) (1898) 21 Mad. 293. 

(3) (1883)9 Cal 48. 

( 4 ) (1886) 12 Cal. 82. 

( 5 > ('886) .3 Cal. 3 - 


tiff's claim for joint possession fails on 
the ground that there was no notice to 
quit as required by S. 79. 

The result is that the appeal partially 
succeeds. The decree of the lower 
Appellate Court is modified by disallow¬ 
ing the relief of joint possession. The 
plaintiff and defendants Nos. 1 and 2 
will bear their own costs throughout. 
The defendant No. 3 will bear his own 
costs of this appeal. 

P.N/K.K. 

Appeal partly allowed. 
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Gopiktsan and others —Applicants. 

v. 

Padamra / and others —Non-Applicants.. 

Civil Revn. Petn. No. 202 of 1915, 
decided on 3rd August, 1916, against the 
Order of Dist. Judge, Nimar, dated 7th 
August, 1915. 

(a) Civil P. C. (5 of 1908), S. 10-Suit-SUy 
of “ Concurrent jurisdiction of both Courts is 
necessary. 

One of the essential conditions which have to 
he fulfilled before an order staying a suit under 
S. 10 of the Civil Procedure Code can be pass¬ 
ed, is that both the Courts before whom the 
suits are pending must be of "concurrent juris¬ 
diction " in the sense that the suit to be stayed 
could be tried in the Court in which the first 
suit was instituted, n All. 148, foil. 4 C. L- 
R. 282, dist. [P. 71, C. 1 & 2.) 

(b) Principal and Agent—Agent cannot sne for 
accounts. 

Ohitsr dictum. —An agent cannot bring a suit 
for accounts against his principal, but only for 
the balance due upon an account. The agent 
alone is liable to render accounts, the principal 
is not. [P. 71, C. I.] 

B. K. Bose and F. Bose - for Applicants. 

II. S. Gour —for Non-Applicant. 

Judgment. —This is an application 
under S. 115 of the Civil Procedure Code 
for revision of an order passed by the 
District Judge, Nimar, staying the trial 
of a suit under S. 10 of the Code. The 
applicants have brought the suit in Nimar 
on the allegation that they were commis¬ 
sion agents of the non-applicants, that 
accounts have been settled between the 
parties, and that the non-applicants 
acknowledged a debt of Rs. 22,244-9-0. 
The non-applicants, at whose instance 
the suit has been stayed, had previously 
instituted a suit in the Court of the 
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Munsif at Ainraoti asking for an account 
against the applicants as their agents and 
valuing the relief for purposes of juris¬ 
diction and Court fees at Rs. 130 It is 
admitted that the parties in both suits 
are the same and that the matters in 
issue in the later case are substantially 
the same as in the suit previously insti¬ 
tuted. But the jurisdiction of the Munsif 
is limited to the trial of a suit or original 
proceeding of a value not exceeding 
Rs. 1,000. The non-applicants rely on 
Olpherts v. Arjundass (1) and argue that 
the Munsif can, in a suit for accounts, 
pass a decree for a sum in excess of his 
pecuniary jurisdiction. But that case 
does not decide that a Munsif can 
entertain a suit for account which is 
valued by the plaintiff at a figure above 
the limits of his pecuniary jurisdiction. 
iMoreover, the suit filed by the applicants 
in the Nimar Court is not one for accounts. 
In fact, if I understand their position 
correctly, they are the agents, and an 
agent cannot bring a suit for accounts 
against his principal but only for the 
balance due upon an account. The agent' 
alone is liable to render accounts and the 
principal is not. The present suit is on 
an acknowledgment of debt coupled with 
a promise to pay. The Munsif could not 
entertain this suit nor could a set-off be 
claimed in his Court for the amount 
claimed in this suit (ride O. 8, R. 6.) The 
Munsif, therefore, had no jurisdiction to 
grant the relief claimed in this suit. One 
,of the essential conditions which have to 
be fulfilled before on order under S. 10 
can be passed is, therefore, wanting. The 
order of the District Judge is passed, 
therefore, without jurisdiction. 

The object of the corresponding section 
in the Code of 1882 has been discussed 
in Balkishan v. Kiskan Lai (2). At page 
»SS. Mahmood, J., says : 


The object of the rale contained in S. 12 
the Code is to prevent Coarts of concurs 
f rom simultaneously entertaini 
and adjudicating upon two parallel litigations 

sn’E °V, he s *™\ c *' lse ot action, the sai 
subject-matter and the same relief. The pol 

of the law is to confine the plaintiff to one I 
gation, thus obviating the possibility of com 
d.ctory verdicts by twoormore Courts in resp 
of tbe same relief.’ 11 v 


I In the present Code the words “ for 
jthe same relief” have been omitted and 
so far the scope of the section is wider than 


(O (1913) 9 N. L. R. 

•Is) <1889) it All. M 8. 


II2«20 I. C. 928. 


before. But the Courts must be of 4 ‘ con¬ 
current jurisdiction,” in the sense that the 
suit to be stayed could be tried in the Court 
in which the first suit was instituted.’ 

This is clear from the words " having 
jurisdiciion to grant the relief claimed.” 
The rule is, no doubt, based on grounds 
of convenience, as pointed by Pontifex, J., 
in A/eckjee Khetsee v. Kasowjee Deva- 
chund (3). But the section, which leaves 
no discretion, cannot be invoked on mere 
grounds of convenience, if the necessary 
conditions are not fulfiled. I take it that 
the section contemplates that the findings 
in the first suit would be binding in the 
later suit, and that there would be no 
need for a fresh trial of the issues already 
determined. 

The case of A/eckjee Khetsee v. Kasowjee 
Devachund (3), which is relied on by the 
lower Court as well as by the non-appli¬ 
cants here, is easily distinguishable. In 
that case the Calicut Court had jurisdic¬ 
tion to entertain a cross-claim of the value 
of the relief claimed in the High Court, 
for the order of Pontifex, J., is passed 
u without prejudice to the plaintiff’s right 
to file a cross-suit in the Calicut Court/' 

As the District Judge had no juris¬ 
diction to pass the order complained of 
it is hereby set aside. The non-appli¬ 
cants will pay the costs of the applicants 
in this Court. I fix Rs. 100 as Pleader's 
fee. 

P.N./R.K. 

__ Order set aside . 

(3) (1879) 4C.L.R. 282. 
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MITTHAj Offq. a. J. C. 
Shardaprasad — Defendant -Appellant. 


Shaik Husain- Plaintiff—Respondent. 
Appeal No. 209 of 1915. decided on 
26th July, 1916, against the Appellate 
Decree of Dist. Judge. Raipur, dated 
9th January, 1915. 


c •. #- 01 . ana bS— 

o( at W *** 01 owiD * to failure 

KnW? d A/ aUOn ln by lenanl oi occupancy 

?“itoUndlord—Refund of 

S*. 70^d C 7* Uned ~ C P ' Ten “ ncy Acl < 189 8). 


° w F u ‘'- l ‘«se some occupancy 

ed but and sale - deed ««£?. 

; The defendant, who 

Si °J the v,llaBe in which 

land was situate, filed an application under Ss. 47 
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and 71 of the Central Provinces Tenancy Act, 
but the proceeding? were withdrawn on the 
plaintiff paying Rs. 175 to the defendant. S. and 
/. then sued to recovtr possession of the 
holdings from the plaintiff and got a decree. 
The latter then brought a suit to recover the 
money paid by him to the defendant : 

H<ld, that the money was paid to the defen¬ 
dant in consideration of his giving up his right 
to question the validity of the transfer, which 
right he was supposed to possess, and that the 
payment amounted to a compromise of a dis¬ 
puted claim which was binding on the parties 
and the plaintiff could not, therefore, claim re¬ 
fund of the money paid by him. [P. 72, C. 2.] 

J. C. G/ios/i —for Appellant. 

P. S. Kotwal —for Respondent. 

Judgment.—The plaintiff entered into 
an agreement for the purchase of some 
occupancy and ordinary holdings from 
Sarju and Johan Ohamars, the tenants of 
the land, for Rs. 467-10-0. A sale-deed 
was executed, but was not registered, and 
in view of the prohibition contained in 
the Tenancy Act it could not be regis¬ 
tered. The defendant is the malguzar of 
the village in which the land is situate. 
According to the plaintiff, the malguzar 
agreed to take one field No. 527. and 
Rs. 50 in cash as nazarana. The defen¬ 
dant filed an application under Ss. 47 and 
71 of the Tenancy Act. The proceedings 
were withdrawn on the plaintiff paying 
Rs. 175 to the defendant. Sarju and 
Johan brought a suit to recover posses¬ 
sion of the holdings, and they succeeded 
in their suit. Tne plaintiff now brings a 
suit for the return of the money and the 
field, on the allegation that there was an 
express agreement between the parties 
providing for such refund and return. 
Both the Courts below have held that 
there was no such express agreement. 
The first Court dismissed the suit on the 
ground that the agreement was not 
proved. The District Judge has decreed 
the claim, and his reasons are given 
in the following extract from his 
judgment:— 

“ I find that the field No. 527 was given and 
payment of Rs. 175 was made to the defendant 
on account of nazar^tui in respect of the sale by 
Sarju and Johan. There was no valid sale by 
Sarju and Johan to the plaintiff. Thus the 
defendant got the field and Rs. 175 for consent¬ 
ing to or ratifying a contract of sale, which was 
not a contract by reason of the provisions of 
Ss. 46 (5) and 70 (5) of the Central Provinces 
Tenancy Act, i8qS. Indeed these provisions 
virtually prohibit such sales. Therefore such 
sales are void in law. This being the case, the 
defendant must give back the field No. 527 to 
the plaintiff, and he must pay Rs. 175 to the 
plaintiff . 99 


The defendant has filed this second 
appeal, and I think it must succeed. 

The plaintiff and the defendant must 
be assumed to have known the law; in 
other words, the plaintiff must be taken 
to have known that no valid transfer of 
occupancy and ordinary rights can be 
made when the consideration exceeded 
Bs. 100. If the plaintiff’s vendors had 
kept their promise, the plaintiff could 
have obtained a good title after 
the lapse of two years. This is all 
that the plaintiff could reasonably expect 
as the result of his bargain with Sarju 
and Johan. All that the landlord was 
asked to do in this case was, that he 
should give up his right to question the 
validity of the transfer. This was the 
sole consideration so far as he is con¬ 
cerned. 1 he landlord did file proceedings 
in the Revenue Court, but eventually 
compromised the case and withdrew 
these proceedings. As it has been found 
that there was no express agreement to 
return the field and the money, I can see 
no reason for assuming the existence of 
an implied agreement to that effect. The 
malguzar was supposed to have a right 
to object to the transfer, and this right 
was waived for the consideration given 
by the plaintiff. In fact, there was a 
compromise of a disputed claim, and that 
compromise is undoubtedly binding on 
the parties. The consideration, so far 
as the malguzar is concerned, has not 
failed. He has not, in any way, sought 
to disturb the plaintiff's possession. It 
was the vendors who avoided the sale. 
It is argued that the consideration was 
illusory as it has turned out to be. This 
may be so ; but the plaintiff, with his 
eyes open valued at his own figure the 
malguzar's right to avoid a transfer. The 
malguzar never covenanted to give good 
title or quiet possession to the plaintiff. 
The malguzar, no doubt, agreed to accept 
the plaintiff as a tenant so far as he was 
concerned, and in the absence of evidence 
to that effect, it cannot be assumed that 
he indemnified the plaintiff against the 
acts of his vendors. For these reasons, I 
think, the decision of the lower Court is 
unsound. The decree of the lower Appel¬ 
late Court is, therefore, reversed, and the 
decree of the first Court is restored. The 
plaintiff will pa}- the defendant’s costs 
in both the Appellate Courts. 

P.N./R.K. 

Decree reversed. 
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STANYON, a. J. C. 

Gunwant —Accused—Appellant. 

v. 

Emperor —Respondent. 

Criminal Appeal No* 45-^ of 1916, 
•decided on 10th July, 1916, against the 
Order of Sub-Divnl. Magte., First Class, 
Ellichpur, dated i8ch May, 1916. 

(a) Criminal P. C. (5 of 1898), St. 223, 239 
-and 537—Joint trial of several accused for 
giving false evidcace is illegal and consent of 
accused does not condone it 

The joint trial of several witnesses to the 
same transaction for giving false evidence is 
not merely an irregularity which can be cured, 
hut an illegally which cannot be condoned by 
any assent of the accused, and is fatal to the 
trial. 4 All. 293; A. W. N. (188$) 188, rel. 
opon ; 17 I. C. 70s, dist. and diss. from ; 27 
Cal. 839, 2 $ Cal. 7 and 28 Cal. 10, dist. from; 
25 Mad. 61 (P. C.), foil. |P. 77 , C. 2.] 

(b) Criminal P. C. (5 of 1898), S. 233- 
Severel offenders—Case against—Section cannot 
be disregarded to accelerate. 

A definite rule of law, such as that enacted 
by S. 233 of the Criminal Procedure Code, 
cannot be disregarded to accelerate or facili¬ 
tate the disposal of a case against several 
offenders. [P. 76 , C . 2.) 

(c) Criminal P. C. (5 of 1893). S. 239-Different 
offences, by different persons in pursuance of 
conspiracy Joint trial of—Section does not 
permit. 


S. 239 of the Criminal Procedure Code does 
not permit the joint trial of different offences 
committed by different persons in pursuance of 
a conspiracy, but only where their acts form part 
of tne same transaction. [P. 7 6 t Q m 2 .) 

(d) Evidence Act (1 of 1872), S«. 14 and IS- 
^ 10 most be read as subject to S. 14. 

S. 15 of the Evidence Act must be read as 
subject to b. 14 so far as evidence of knowledge 
and intention is concerned. (P. 77f c. 2.J 

(e) Evidence Act (1 ot 1872), S*. 14 and 15- 

.r r,Ueo atte.ted by accn.ed 
doubted mother catet Evidence U inadmi*..ble. 

In the trial of an accused person for giving 
false cv.dence in respect of an alleged forged 
document, evidence of the opinions of other 
on other documents written or attested by 
the accused in suits and proceedings to which 
he was not a party, is not admissible to prove his 
intention and knowledge. [p # 7 g q c ' 

P. S* Kotwal for Accused. 

P- Dick for the Crown. 

Judgmcnt.-There are three appeals 
m th ls case namely, (i) Criminal Appeal 

Cr^ S '? 0 l IQl6 , by Gunwant Rao (2) 
kS" D PPea N0.46.B of 1916 by 
Knshna R ao and ( 3 ) Criminal Appeal 

Vnn S i ° l 'S l ° by Rajaram. These 
appeals were heard together, and this 




judgment will govern the disposal of 
them all. it is necessary to state the 
main facts leading up to them. 

On the 16th October, 1912, one 
Asaram Sangidas sued the appellant 
Rajaram on a simple mortgage-bond for 
Rs. 4 s°°- The suit was No. 169 on 
the hie of the Subordinate Judge of 
Daryapur iD Berar. Rajaram admitted 
the deed, but pleaded that he had repaid 
Rs. 4,200 on the 23rd May, 1909, and in 
support of this plea he produced and 
filed a document purporting to be a 
receipt for Rs. 4,200 executed by Asaram 
Sangidas. The plaintiff denied the 
payment and repudiated the document 
as a forgery. Rajaram gave evidence in 
the suit in support of the receipt. The 
appellant Gunwant Rao is the writer of 
the receipt and, on the same day as 
Rajaram—the 23rd July, 1913—he gave 
evidence in support of the payment and 
the document. The appellant Krishna 
Rao attested the receipt, and on the 
22nd September, 1913 he gave evidence 
in support of it and of the payment 
which it purports to evidence. One 
Maroti was also called as a witness to 
support the receipt, and gave evidence 
in support of it on the 10th April, 1913, 
but being recalled for cross-examination 
by the plaintiff on the 14th February, 
1914 he retracted his earlier statement 
and declared that it was false and had 
been made under the influence of the 
defendant Rajaram. 


1 he subordinate Judge held the story 
of payment to be false, and the receipt 
to be a forgery ; and gave the plaintiff 
a decree. An appeal was made to this 
Court and was dismissed by Pride- 
aux, A. J. C. An application subsequently 
made to him to review his judgment was 
also dismissed. Then Asaram Sangidas 
applied for sanction to prosecute Raja¬ 
ram, Gunwant Rao, Maroti and Krishna 
Rao, and, by an order, dated the 27th 
April, 1915, the Subordinate Judge gave 
sanction for the prosecution of - 

(1) Rajaram under Ss. 467. 471 and 
193. Indian Penal Code • 

Pe < „ ! a , ,Codir Ra0 '“" d;rS - ,,,3 ' I " dian 

Penal Code^ 0 ' “” d ' r ^ India ” 

Oodl Mar0ti ’ UndCr S * I93< Indian Penal 


Asaram Sangidas, armed with this 
sanction, complained only against 
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Rajaram, Gunwant Rao and Krishna Rao, 
excluding Maroti for the obvious reason 
that, in the civil suit, this witness had 
Sone over to his side. One Ganpat Sita- 
ram also attested the receipt, but he also 
was successfully suborned bv Asaram 
Sangidas, a Marwari money-lender. He 
gave evidence—palpably false—that 
Rajaram sent for him and shewing him 
the receipt, asked him to attest it, he 
thereupon attested it, no one else being 
present and no money being paid. 
Whether the receipt be genuine or false, 
the testimony of this witness as to the 
circumstances under which he attested it 
was, to my mind, the suborned testimony 
of a false witness Either he abetted a 
forgery, and has told a lie to save himself, 
or he witnessed a payment and has been 
bribed to deny the fact falsely. I make 
no choice between these inferences, 
because I wish to avoid all expression of 
opinion on the nature of the receipt and 
the merits of the cases against the appel¬ 
lants until I have decided the question 
whether they have been legally tried. 

The three appellants were jointly tried 
by the Sub-Divisional Magistrate of 
Ellichpur, and the following were the 
charges (so far as they need be repro¬ 
duced) framed against them .-— 

Rajaram —( i) 1 hat you, between the 
16th October, 1912 and 8th January, 
1913, at Wadner Gangai, abetted the 
forging of receipt Exhibit P-4 * 
an offence punishable under S. 467/114, 
Indian Penal Code. 

(2) That you, on the 8th January, 1913, 

at Darvapur, dishonestly used the above 
forged receipt * * an offence punish¬ 

able under S. 471, Indian Penal Code. 

(3) That you, on or about the 23rd 
July, 1913, at Daryapur, stated on oath 

* * * that you paid Rs. 4,200 to 

Asaram and that Asaram signed the 
receipt (Exhibit P-4) , * * and,thereby 

committed an offence punishable under 
S. 193, Indian Penal Code. 

Gunwant Rao —That you, on the 23rd 
July, 1913, at Daryapur, stated on oath 

* * 2 that Rajaram paid Rs. 4,200 to 

Asaram in your presence and that Asaram 
signed the receipt. (Exhibit P-4) * * * 

and thereby committed an offence punish¬ 
able under S. 193, Indian Penal Code. 

Krishna Rao —That you, on the 22nd 
September, 1913, at Daryapur, stated on 
oath ^ * that Rajaram paid Rs. 4,200 
to Asaram in your presence, and that 


Asaram signed the receipt Exhibit P- 4 . 

* and thereby committed an offence 
punishable under S. 193, Indian Penal 
Code. 

l he trial ended in convictions upon all 
the charges and each accused v as sentenc¬ 
ed to undergo rigorous imprisonment for 
five years, Rajaram getting three concur 
rent sentences for that term. Hence the 
above appeals. 

The first question which I am called 
on to decide is whether the joint trial of 
the three appellants was legal, in that it 
was covered by S. 239 of the Criminal 
Procedure Code, iSgS, as applied to 
Berar. There is a long and consistent 
cursus ounce in support of the view that 
the joint trial of several witnesses to the 
same transaction for giving false evid 
ence is not permissible, and it seems 
expedient to examine the cases as briefly 
as possible. 

In Queen v. Bhairo ifisser (1) the fram¬ 
ing of a separate charge against each 
person accused of giving false evidence 
was approved, but the joint trial of five 
such persons was not disturbed on the 
ground of absence of prejudice. In Queen 
v. Khoab Lall (2) it was clearly laid down 
that a person charged for perjury is entitl¬ 
ed to have the specific charge against him 
tried quite independently of a like charge 
against any other person. In Queen v. 
Kuretm (3) the joint trial of several per¬ 
sons for giving false evidence was con¬ 
demned as erroneous. In Queen v. Moharai 
Misser (4) it was held to be wholly in¬ 
correct to charge a number of persons 
jointly with intentionally giving false 
evidence. Macpherson, J., said :— 

*' It may be that the statements which are said 
to be false were all made in the couTse of one 
particular trial, and that they were all made in 
order to attain one particular end. Still each 
statement is made by one man only • • • The lie 
(if it be a lie) told by a witness is nonetheless bis 
own particular lie, because other witnesses have 
about the same time told similar lies, and it is 
each man’s own lie, and not his neighbour's, 
that can alone be used against him, or be the 
subject of a prosecution under S. 193.” 

The learned Judge, however, went on 
to say that several persons separately 
charged might yet, where convenient, be 
jointly tried. However, in the later case 
of Nathu Sheihh v. Queen-Emprsss (5) the 

(1) (1867) 7 W. R. 51 Cr. 

(2) (1868) 9 W. R. 66 Cr. 

(3) (1869) n W. R. 16 Cr. 

(4) (1871) 16 W. R. 47 Cr. 

(5) (1884) 10 Cal. 405. 
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joint trial was strongly condemned as an 
improper mode of procedure. 

Turning now to the Allahabad High 
Court, in Queen v. Rutlce Ram (6) it was 
decided that ihere should be a separate 
charge and trial for each person accused 
of perjury. This was strongly repeated 
in Empress of India v. Ananl Ram (7) the 
facts of which case bore some resem¬ 
blance to the present case. A, S, B D, 
and P were jointly tried, A in respect of 
three receipts for the payment of money, 
produced by him in a judicial proceeding, 
on three charges of falsely using as gen¬ 
uine a forged document, and on three 
charges of using evidence known to be 
false; S, B, D, and P on charges 
of giving false evidence in the same 
judicial proceeding as to such payments. 
The High Court (Straight, I.), being 
unable to say that the accused persons 
had not been prejudiced in their defence 
by having been improperly tried together, 
set aside the convictions and ordered a 
fresh trial of each of the accused sepa¬ 
rately. The particular prejudice men¬ 
tioned by the learned Judge was that the 
joint trial had deprived each accused of 
the power to call the others as witnesses 
to depose to the truth of the story he had 
told. In Empress v. ffamam (8) the joint 
trial of H, for using as genuine a forged 
receipt, and of R for giving false evidence 
in the same suit in which the receipt had 
been used, was set aside as wholly illegal. 
The same view of the law was enunciated 
in Empress of India v. Aiaz Ali (9), though 
merely as an obiter dictum. But in 
Empress v. Mehrban Singh (10) the joint 
trial ol several persons who had combined 
in verifying as true the same false written 

statement was considered unobjection¬ 
able. 

In a case reported as High Court Pro- 
ceedmgs 1 s tA March, ,867 (Appellate 
9 Me ' In; It was affirmatively ruled that 
m cases of giving false evidence, a 
separate charge must be framed against 
each accused, and a separate trial held of 
each charge. In Kotka Subba Chetti v 
Queen ( I2/ the joint trial of three persons 
accused of making false statements about 

C. R. 21. 
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(6) (1870) 2 N. W.P, 

( 7 ) (1882)4 All. 293. 

(8) (1883) A.W.N. 1$ 

( 9 ) 0883)5 All. 17. 

(10) (i88 4 )A.W.N. 5 2 

(11) (1866-67) 3 M.H.C 

(12) (1883) 6 Mad. 252. 


the same matter in the course of an 
inquiry was condemned as a grave error 
of procedure vitiating the trial. 

In Reg v. Bhavamshankar (13) the neces¬ 
sity for a separate charge and trial in 
respect of each person accused of giving 
false evidence was declared. In King- 
Emperor v. Krishna Rao (14) it was held 
that two persons who give false evidence 
at the same trial commit offences which 
are distinct and must be separately tried, 
and that a joint trial is not merely 
an irregularity which can be cured, 
but an illegality which cannot be 
condoned by any assent of the accused, 
and is, therefore, fatal to the trial. 

At the present day, under the Code 
of 1898 by which we are governed, the 
law, as I understand it, is this that, save 
as otherwise expressly provided, for every 
distinct offence of which a person is 
accused there shall be a separate charge, 
and this charge shall be tried separately. 
The rule is enacted by S. 233, and 
the exceptions to it are provided by 
Ss. 234, 235, 236 and 239 of the above 
Code; and the only circumstances in 
which the joint trial of two or more 
persons is permitted are those specified 
in S. 239. In Emperor v. Balwantsing (15). 
I attempted an explanation of this section 
and stated the essentials for the appli¬ 
cation of the section in the following 
words :— 


yu, IUAI LUC onence or ottence* charged 
should be committed in the same transaction ; or 
{d) that the joint accused should be principals 
and abettors of, or persons who have committed 
and attempted to commit, the same offence'' 

.. And 1 wcn t on to hold that the words 
the same offence” signify one and the 
same physical act of crime and not 
different acts constituting crimes called 
by the same name or punishable under 
the same section. It is clear that when 
A and B glve false evidence in the same 
judicial proceeding, even though they 
depose on the same day regarding the 
same matter and in almost the same 
words, they do not commit “ the same 
offence but different offences” within 
the meaning of those phrases in S. 239 of 
the above Code. It follows that they 

dXr°* 1 J ° intly tried unless thes£ 
different offences were committed by them 

»n the same transaction. What is meant 

(j 3 ) (1868-69) 5 B.H.C.R. Cr. 

(14) O902) 4 Bom. L.R. 53 . " 

OS) (.908) 4 N. L. R. 7, »8 Cr. L. J. 
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by the words “ the same transaction ’* 
has been considered in several cases. A 
careful and accurate analysis of the sub¬ 
ject was made by Drake-Brockman, J. C\, 
in Emperor v . Han Raot (16), where it is 
said that in order to constitute the same 
transaction for the purposes of section 
2 35 (0 of the Criminal Procedure Code, 

“ the acts done must be so related to each other 
in point of purpose, or as cause and effect, or as 
principal and subsidiary acts, as to constitute one 
continuous action. The test to be applied is not 
so much proximity in time as continuity of action 
and purpose. ” 

In Emperor v. Balwantsing (15) I defin¬ 
ed the same transaction for the purposes 
of S. 239 to be, 

“ a series of acts connected together so as to 
amount to what human preception regards as a 
proceeding begun, continued, and ended.’* 

1 he significance of the phrase was more 
fully discussed in Queen Empress v. Fakir- 
app i( 17)1 in Queen Empress v.Vajiram( 18), 
in Emperor v. Sherufalli (19), in Emperor 
v. Jethalal Harlochand (20) and in Empe¬ 
ror v. Datto llanmant (21). Never¬ 
theless, the question whether or not 
different offences by two or more persons 
have been committed in the same transac¬ 
tion, is a question of fact, to be answered 
with reference to the circumstances of 
each particular case. With one exception, 
•however, I have been unable to find any 
published decision in which it has been 
held that persons accused of giving false 
evidence in the same judicial proceeding 
may lawfully be tried together. The 
exception is found in the recent case of 
Emperor v. Ganesh Narayan Dikshit (22), 
in which such a joint trial was held to be 
not only legal, but one that was demand¬ 
ed in the interest of public time and 
public convenience, upon the ground that 
the giving of false evidence in judicial 
proceeding was one of the means which 
had to be resorted to in order to carry out 
one sustained and continuous plot for the 
purpose of screening the real offenders in 
a robbery, and of exposing an innocent 
man to a false charge, with a view that 
the accused or some of them might parti¬ 
cipate in the stolen property. The learn¬ 
ed Judges distinguished thecase from that 
of King-Emperor v. Krishna R10 (14), and 

<16) (1906) 2 N. L. R. 147=4 Cr. I.. J. 420. 

(17) (1891) 1 5 Rom. 491 

(18) (1892) 16 Rom. 414. 

(19) (1903) 27 Rom. 1 ^5. 

• 20) (1905) 29 Rom. 449 = 2 Cr. I>. J. 480. 

(21) (1906) 30 Rom. 49 = 2 Cr. L J. 578. 

(22) (1912) 17 I. C. 70 S =a *3 Cr. L. J. 833. 


found some resemblance to it in Emperor 
v. Datto Hanmant (21). It is upon this 
ruling that reliance has been placed by 
the learned Government Advocate. The 
facts of the case were somewhat excep¬ 
tional. The accused, five in number, 
finding that a robbery of property worth 
Rs. 60,000 had been committed, aided 
and abetted each other in inducing one 
Tukya, whom they knew to be entirely 
innocent of the theft, for the considera¬ 
tion of a bribe of Rs. 500, falsely to con¬ 
fess to complicity in the crime and to 
acquiesce in being prosecuted for it, with 
the object that the accused or some of 
them might share the loot with the real 
thieves. Three of the accused were 
Police Officers, one was a Police Patel, 
and one a money-lender. Tukya was 
wrongfully confined, evidence was fabri¬ 
cated to procure his conviction, a false 
prosecution was instituted against him, 
and was supported by evidence given by 
the accused. The chief accused—a Sub- 
Inspector of Police was convicted of 
fabricating and giving false evidence, 
or wrongful confinement, and of causing 
the institution of false proceedings; 
while, in the same trial, the Police Patel 
was convicted of giving false evidence. 
The trial was held to be covered by 
S. 239, Criminal Procedure Code. 

With due respect, I have considerable 
doubt as to the soundness of this decision. 
That public time was saved, and public 
convenience served, by holding a single 
trial in that particular case, is obvious. 
But a definite rule of law, such as that 
enacted by S. 233, Criminal Procedure 
Code, cannot be disregarded to accelerate 
or facilitate the disposal of a casei 
against several offenders. S. 239 does 
not permit the joint trial of different 
offences, committed by different persons 
in pursuance of a conspiracy, but only 
where their acts form parts of the samej 
transaction. Several distinct transac¬ 
tions, each complete in itself, and 
carried out at a different time from the 
others, may be necessary to attain the 
eventual purpose of a conspiracy for 
crime between two or more persons. In 
many cases the receiver of stolen pro¬ 
perty is, by conspiracy with the thief, 
an accessory before the fact of the 
theft whereof the proceeds are received 
by him. But there is considerable diver¬ 
gence of opinion as to whether the act 
of theft and the act of receiving can 
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be considered as parts of the same 
transaction for the purposes of S- 239 : 
In the matter of A. David (23), 
Bishnu Banioar v. Empress (24), Abdul 
Majid v. Emperor (25), Emperor v. Bala- 
bhai (26) and Emperor v. Jethalal Harlo- 
chand (»o). Again, when an attested 
document is forged for use in a judicial 
proceeding, ex necessitate rei, there must 
be conspiracy between the person for 
whose benefit it is forged, the scribe (if 
he is a different person), and the attest¬ 
ing witnesses to support the document in 
Court : and, in one sense, they may be 
said to have a common purpose. 
Nevertheless, the forgery of the document, 
and its production in Court, may be 
divided by years of time. It would be 
an undue straining of language to des¬ 
cribe these two distinct acts, when done 
by different persons, as one transaction, 
merely because they are committed in the 
furtherance of a conspiracy between them 
Therefore, it seems to me that where A 
forges for B a bond in 1910, which B 
produces in Court to sustain a claim in 
1915, it would not be legal to try A and 
B together for the different offences of 
making and using a false document. In 
the Allahabad cases above cited there 
was obviously a conspiracy to a common 
end between the several persons giving 
evidence in support of the same fact; yet 
the joint trial was condemned. The dis¬ 
tinction is clear. Though A and B may 
conspire to give false evidence to the 
same effect with the common object of 
inducing a Ccurt to believe and hold to 
be true that which is not true, neverthe¬ 
less, the Act of A in going into the 

witness-box, taking an oath, and telling 

a he, is not any part of the same trans¬ 
action as the similar but distinct act of 
t Th '. s was pointed out in Queen v. 
Makar a] Mtsser (4), and seems to be a 
view well established by a current of 
decisions, quoted above, all but one of 

which were not considered, and seem to 
have been overlooked, in Emperor v. 
Ganesh Nariyan Dikshit (22) 


In any event, the facts of the pres 
case are widely different from those 
Emperor y. Ganesh Narayan Dikshit (; 
and are in close analogy to the fact< 

03 ) (1880) 5 C.L.R. 374 . 

(*4) (1897) 1 C.W.N. 35. 
f*5) (>9° 6 ) 33Cal. 1256-3 Cr L I it 
{z6) ( I 9°4> 6 Bom. L.R. /17- I Cr.Y. j 


Empress of India v. Anant Ram (7) and 
Empress v. Harnam (8). Following those 
decisions, I hold that the joint trial of 
the three appellants in this case was not 
permitted by law : but, whereas it was 
formerly the view that a misjoinder ot 
this kind was a mere irregularity which 
was curable under S. 537 of the Criminal 
Procedure Code— In the matter of Abdur 
Rahman (27) followed in Kali Prasad 
Ma/iisal v. Queen Empress (28) and Karu 
Ratal v. Ram Charun Pal (29) —that view 
has now been overruled by the Privy 
Council : Subrahmania Ayyar v. King- 
Emperor (30). Therefore, I have no 
alternative but to set aside the present 
trial as illegal. 

There is another ground leading to the 
same conclusion, namely, the admission 
as evidence of matter not legally admis¬ 
sible. The complainant Asaram was 
allowed to file certain certified copies 
intended to prove that four different 
documents, namely, (1) a will, (2) a 
receipt, (3) a deed of lease, and (4) 
another receipt, written by the accused 
Krishna Rao, were suspected to be false 
documents, and were not acted upon by 
the Judges of the several suits in which 
they were filed : and that the accused 
Gunwant Rao had similarly written one 
receipt and attested another, which were 
considered false by the Judges who had 
to adjudicate upon them. This evidence 
was objected to as irrelevant, but the 
learned Sub-Divisional Magistrate ruled 
that the documents, and the judgments 
referring to them, are admissible for 
the limited purpose mentioned in S. 15, 
Evidence Act.” With due respect for 
that opinion, I am unable to see what 
this section has to do with the matter. 
There was no question here whether the 
writing, attestation, or production of the 
receipt for Rs. 4,200 was accidental or 
intentional. Each was admittedly an 
intentional act; and it seems to me 
that to judge of the intention and 
knowledge of the scribe and attesting 
witness by the opinions of other Judges 
on other documents written and attested 
by these persons in suits and proceedings 
to which they were not parties, is a use 
ot *5 o f th e Evidence Act which was 

(27) (1900) 27 Cal. 839. 

(28) (1901) 28 Cal. 7. 

(29/ (1901) 28 Cal. 10. 

(30) (1902) 25 Mad. 61 =28 I. A. 257 (P C ) 



7S Nagpur 


1916 


Ml. Kesar v. Mt. MCNKA (Mittra. Offg. A.J.C.) 


never intended by the Legislature. Many 
of our Judges are given to denouncing as 
forgeries documents which properly they 
can only hold to be unproved : and such 
renunciations are superfluous and worth¬ 
less. In any case they would be excluded 
from use as evidence by S. 43, Evidence 
Act, at trials connected with the docu* 
ments themselves. A fortiori they are 
irrelevant at a trial of the same scribe or 
witness in connection with some different 
document. Where A is accused of 
forgery, or theft, or murder, or any other 
offence, his previous conviction for an 
offence of the same kind, however often 
repeated, cannot be proved to prejudice 
him on the merits of the trial by showing 
that he is given to the offence. It 
amounts to evidence of character, and if 
in civil cases the fact is irrelevant that 
the character of any person concerned is 
such as to render probable or improbable 
any conduct imputed to him, a fortiori it 
is irrelevant against an accused. If, 
instead of the negative opinions of other 
Judges which have been treated as facts 
in the present case, we had it that 
Krishna Rao and Gunwant Rao had been 
convicted of forgery and false evidence 
in respect of each of the suspected docu¬ 
ments referred to. the convictions would 
have been irrelevant and inadmissible 
under S. 15, Evidence Act, to prove an 
alleged guilty intention of these persons, 
in attesting and writing the receipt in the 
present case. Such convictions could 
only have been proved under the condi¬ 
tions laid down in S. 54, Evidence Act, 
and for the purpose of sentence in a case 
decided. The above matter, admitted as 
evidence in this case, is of that general 
kind which is excluded by Explanation I, 

S. 14, Indian Evidence Act ; and S. 15 
must be read as subject to S. 14, so far 
as evidence of knowledge and intention 
is concerned. The fact that a man is 
generally dishonest, generally malicious, 
generally negligent or criminal in his 
proceedings, does not bear with sufficient 
directness on his conduct on any parti¬ 
cular occasion, or as to any particular 
matter, to make it a safe guide for 
inte r preting his conduct ; what is 
wanted is a fact which will throw light 
on his motives and state of mind with 
reference to that particular occasion or 
matter. Illustrations (n), (0) and (p) make 
this clear, and are in no way inconsistent 
with illustrations (a) ana (6) to S. 14 


of the Evidence Act. It would be danger¬ 
ous to infer that, because a man was 
generally dishonest, he was dishonest in 
a particular case. In the present case the 
evidence given is no more than that the 
accused were suspected of taking part in 
the making of false documents in other 
cases. Such irrelevant matter must un¬ 
questionably have prejudiced the accused 
in their trial. 

For the above reasons I hold the trial 
in this case to have been a nullity, and 
allowing ail the appeals, I set aside the 
convictions and sentences and direct that 
the accused be re tried according to law. 

Appeals allowed : Re-trials ordered. 
P.N./R.K. 
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Mt. Kesar— Defendant—Appellant. 

v. 

Mt. Munna —Plaintiff—Respondent. 

Appeal No. 50c of 1915. decided on 
24th June, 1916, against the Appellate 
Decree of Divnl. Judge, Chhattisgarh 
Divn., dated 26th April, 1915. 

(a) Transfer of Property Act (4 of 1882), 
S. 53 ( 6 ) (b)—Charge under—Commencement 
of. 

A charge, under S. 55 (6) (£) of the Transfer 
of Property Act, comes into operation the 
moment the purchase-money or a part thereof is 
paid. Rose v. Watson , (1864) 10 H. L. 672 and 
23 Horn. 56, rel. upon. TP. 80, C. I.) 

^ (b) Transfer of Property Act (4 of 1882), 
S. 55 16 ) (bl—Persoo having charge is not 
bound by decision to which he is not a party. 

A person having a charge on certain property 
is not bound by a decision regarding that pro¬ 
perty in a suit to which he was not a party. 

8 All. 324, rel upon. (P. 80, C. 2.) 

^ (c) Transfer of Property Act (4 of 1882), 
S. 55 ( 6 1 (b)—Consent decree—Decree-holder’s 
liability, stated. 

A person having a charge on property under 
S. S 3 (6) (D of the Transfer of Property Act is 
entitled to enforce it against a person who 
obtains the property from the vendor by a 
consent decree with notice of the charge. 
A. I. K. (1914) Nag. 38 and 32 Cal. 283, ref. to. 

|P. 81, C. 1.] 

V. M. Jakatdar —for Appellant. 

M. R. Dixit —for Respondent. 

Judgment. —One Umed Singh was 
the malquzar of Mauza Hirri and 
owner of some houses therein and 
also the proprietor of other landed 
property. On his death in July 1896 
his widow' Radha Bai succeeded to 
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the estate. The latter died on the 
ist January, 1S9S and the estate has since 
then been in the possession of Kesar Bai 
(defendant No. 8), widow of Tej Singh, 
half brother of Lined Singh. The plaintiff 
alleges that one Udal Singh was the 
nearest reversioner on the death of 
Radha Bai Udal Singh died on the 5th 
February, 1904 leaving a son, Ganpat 
Singh, the isl defendant in this suit. On 
the 27th August, 1906 an agreement. 
Exhibit P-i, was entered into between 
the plaintiff’s predecessor and Ganpat 
Singh, son of Udal Singh, with whom 
were joined some more distant relations 
of the said Umed Singh, who or their 
representatives are the remaining defen¬ 
dants. The plaintiff’s predecessor agreed 
to finance the defendant No. 1 in the 
litigation which he contemplated against 
Kesar Bai for recovery of Umed Singh's 
estate. In consideration of this Ganpat 
Singh agreed to sell Mauza Hirri for 
Rs. 4,000. The terms of the agreement 
will have to be referred to in detail in 
connection with one of the grounds of 
appeal. After theexecution of this agree¬ 
ment Ganpat Singh instituted Suit No. 46 
of 1906 against Kesar Bai, but on 22nd 
January, 1907 he filed an application 
praying that his suit may be dismissed 
with costs and it was accordingly so 
dismissed. Various reliefs were asked for 
in the plaint, but it is unnecessary to 
notice them here. The plaintiff alleges 
that Rs. 2,093 were spent in the litigation 
or at the request of defendant No. 1, and 
he now asks for a sale decree for that 
amount together with interest against 
Mauza Hirri and the houses at Hirri. 
ine hrst Court passed a sale decree for 
Rs. 4,708-11-6 including costs. The 
defendant Kesar Bai appealed to the 
Court of the Divisional Judge. Chhattis- 
garh Division, who disallowed interest, 
but otherwise confirmed the decree of the 
first Court. Kesar Bai has preferred this 
second appeal and the plaintiff has filed 
a cross-objection claiming interest on the 
money advanced. 


The first point for determination 
whether the appellant is entitled to qu 
tion the finding of fact arrived at 
both the Courts below that x 
defendant No. i, Ganpat Singi 
father Udal Singh or Ude Sint 
nearest reversioner of Urn 
JJDgh. The oral evidence of tiieplainti] 
hrst three witnesses, if believed, justif 


this finding. No doubt the name shown 
in the old genealogical tree, Exhibit P-7, 
is Ujiyar Singh, son of Jham Singh. It 
is in evidence that Jham Singh had only 
three sons, and that Ganpat Singh is his 
grandson, his father’s name being, as 
already stated, Udal Singh oi Ude Singh. 
Under these circumstances the lower 
Appellate Court was justified in assuming 
that Ujiyar Singh in Exhibit P-7 is a 
mistake for Udal Singh or Ude Singh. 1 
hold that the finding on this point is a 
good finding, and is binding on this 
Court. 

It is next urged that the dismissal of 
Suit No. 46 of 1906 instituted by Ganpat 
Singh against Kesar Bai bars the present 
suit. The case relied upon in the first 
Court, St£a Ram v. Amir Begam (1), is 
sought to be distinguished on the ground 
that the latter was a case of mortgage, 
whereas in the present case we are con¬ 
cerned only with a charge. Whether the 
plaintiff has a charge will be discussed 
later. Assuming that the plaintiff has a 
charge created before the institution of 
Suit No. 46 of 1906, the principle under¬ 
lying the Allahabad decision regarding 
mortgages will equally apply to a charge. 
At page 336 Mahmood, J„ says 

“ I am of opinion that hypothecation or simple 
mortgage, as understood in this country, is, in 
the eye of jurisprudence, a species of what are 
known as jura m re alterta, that is, estates 
carved out of full ownership, and that when 
such an estate has once been created, the 
mortgagor cannot represent it in any subsequent 
litigation.'* 


i nere is not much difference between 
a simple mortgage and a charge, and 
under S. 100 of the Transfer of Property 
Act, the remedy is the same for both.! 
As the present plaintiff was not a party 
to the former suit, and as Ganpat Singh 
did not represent her, so far as this 
charge is concerned, she cannot be bound 
by that decision. 

It is argned for the appellant that the 
charge under S. 55 (6) (6) of the Trans¬ 
fer of Property Aofc does not come into 
operation on the date of payment of pur- 
chase-money, but after a suit for specific 
performance instituted in pursuance qf an 
agreement to sell has failed. There is 
no authority fpr this view, and the wording 
of the section poi a t 8 to a charge being 
oreated on the property agreed to be sola 
the moment the purchase-money or a part 

(«) (1886) 8 All. 3 ’j. 
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[thereof has been paid. Thi9 view is sup¬ 
ported by the judgment of Lord Cranworth 
in Rose v. Watson ( 2 ) as will appe.tr from 
the following quotation :— 

“ When, instead of paying the whole of his 
purchase-money, he (the purchaser) pays a part 
of it, it would seem to follow, as a necessary 
corollary, that, to the extent to which he has paid 
his purchase money, to that extent the vendor is 
a trustee for him; in other words, that he 
acquires a lien exactly in the same way as if upon 
the p.a>ment ol part of the purchase money, the 
vendor had executed a mortgage to him of the 
estate to that extent.” 

In B ilvanta Appa/i Whatkar v. 
Bira ( 3 ), it is laid down that from the 
moment part of the purchase-m iney is paid, 
the purchaser ha 9 a lien upon the property 
to that extent, which lien can only be lost 
to him. by reison of his failing to carry out 
a part of the contract. The charge may be 
lost by subsequent improper conduct on the 
part of the purchaser, but does not come 
into existence for the first time upon default 
on the part of the seller, or at any subse¬ 
quent |>oriod, as contended for by the appel¬ 
lant’s Pleader. The receipts have not been 
translated, but I gather that some money 
was paid before the 6th of September, 1906 , 
when Suit No. 46 was instituted. To the 
extent of the amount so paid I have no 
doubt that the plaintiff had a valid charge 
on the Hirri property. In Rosev. Hat- 
son ( 2 ) the House of Lords held that the 
purchaser was entitled to priority over a 
subsequent mortgagee, although some of 
the purchaser’s payments were made after 
he had notice of the mortgage, but this 
was mainly on the ground of the mortgagee’s 
conduct in not notifying his intention to in¬ 
terfere with the contract. Here we are not 
concerned with any question of priority in 
equity. We have to determine whether 
privity existed between G.mpat Singh and 
the present plaintiff in respect of the subse¬ 
quent payments. The language of Lord 
Cranworth suggests that each payment 
creates a separate charge. As pointed out 
by Mahmood, J., in Sita Ram v. Amir 
Begam (I) quoting from Mr. Bigelow: 

" It should be noticed that the ground of 
privity is property and not personal relation. ’’ 

Under S 54 of the Transfer of Property 
Act, the agreement. Exhibit P- 1 , dated the 
27 th of August, 1906 , did not create any 
interest in, or charge on. the Hirri property. 

I am, therefore, of opinion that Ganpat 
Singh represented the present plaintiff in 

(2) (1864) ic H. L. 672=10 I.. T. 106=12 W. 
K. S 85 - 

( 3 ) ('899) 23 Bom. 56. 


1916- 

respect of these subsequent payments in the- 
former litigation. 

The plaintiff had raised the plea that the 
decree in Suit No. 46 of 1906 was a collu¬ 
sive decree intended to defraud him. No 
issue was framed upon this plea, and at a 
late stage of the case, the plaintiffs Pleader 
withdre.v this plea. The result is that the 
decree binds parties and privies whether 
the proceedings were in the nature of a 
compromise, or an abandonment o( a claim 
by G.mpat Singh without the previous 
knowledge and consent of Kesar Bai. The 
effect would be the same as if there had 
been an adjudication on the merits. 

I have now to deal with the ground of 
appeal which challenges the lower Appellate 
Court's construction of Exhibit P i. After 
reciting the necessity for a loan of 
Rs. 4 . 001 ) for the purposes of litigation, the 
document says, 

In lieu of this money we have sold to you 
16 annas Hirri with all rights and piivileges. 
^As soon as the Court passes a decree in our 
favour, we shall execute the sale-deed and get it 
registered, that is to say, within one month from 
the date of the decree we shall execute the sale- 
deed in accordance with law on a proper stamp* 
and have it registered. We shall not put forth 

any sort of objections. You will also 

have power to bring a suit fo- Mama Hirri and 
obtain a decree. We have also given you 
the houses which are situated at Mauza Hirri,'* 

The lower Appellate Court has held that 
the document expressly creates a charge on 
Hirri. I am unable to agree with this 
view. The object of the parties is to 
convey the village in question in full owner¬ 
ship. The power given to bring a suit for 
Hirri is one in the capacity of an owner, and 
not for the recovery of the Rs. 4 , 000 , for, 
the question of re-payment of the purchase- 
money was not within the contemplation 
of the parties. Plaintiff has, therefore no- 
charge expressly created by the document. 
She is, however, entitled to a statutory 
charge under S. 55 , sub Clause (6) (6)- 
That section runs as follows :— 

“ The buyer is entitled, unless he has impro¬ 
perly declined to accept delivery of the property, 
to a charge on the property, as against the 
seller and all persons claiming under him with 

notice of the payment,.for the amount 

of any purchase-money properly paid by the 
buyer in anticipation of the delivery and for 
interest on such amount.” 

The only question which presents any 
difficulty is, whether if the conditions- 
imposed by that section are fulfilled, the 
charge can be enforced against Kesar Bai. 
This depends upon the question whether 
she can be said to be a person claiming: 
under Ganpat Singh. The Courts below 




1916 


Sheika Chand v. I.axman 


Nagpur 81 


have found that Ganpab SiDgh bad a 
subsisting title to the estate of Umed 
Singh on the date of the present suit. If 
the decree passed in Suit No. 46 was, as 
alleged, a collusive decree, or even a decree 
passed with Kesar Bai’s secret consent, 
then the latter is, in my opinion, practically 
in the same position as a transferee, 
whether for or without consideration. It is 
an alienation through the medium of a 
decree, and she is in no better position 
than if she had accepted a registered 
conveyance. I have held in Tikaramv. 
Ghasiram ( 4 ) following the case of Ram 
Saran Das v. Ram Pergash Das ( 5 ), that 
a decree for ejectment passed with the 
consent of a tenant stands on the same 
footing as a voluntary surrender. It will 
be for the lower Court to determine whether 
the application made by Ganpat Singh for 
the dismissal of Suit No. 46 was made after 
an understanding had been arrived at with 
Kesar Bai. The lower Court will also have 
to determine whether Kesar Bai bad notice 
of the payment, with reference to the 
definition of the word " notice " as given 
in the Transfer of Property Act, for unless 
she is a transferee with notice, the charge 
cannot be enforced against her. If those 
two points are decided in favour of the 
plaintiff, then a sale decree can be passed 
in respeot of all payments made prior to 
the institution of Sait No. 46 against all 
the defendants. Independently of such a 
finding the plaintiff could, no doubt, have 
enforced her oharge in respect of the 
P . r ' or Payments against the defendants 
other than Kesar Bai and then the 
purchaser could have sued to eject Kesar 
Bat but such a suit would be now barred 
by limitation. 


t J 6 plaintiff ’ 9 cross-objection, I hoi, 

8 « <» intend and, 

8 55 (.,) (i), an d that the rate o 

interest should be 9 per cent, per annun 

tr of s - 72 ° f the ° 

is ^ de0 A ee ° f fc , h0 lower Appellate Cour 
ia set aside, and the case b remand* 

for a fresh decision. Necessary issues wil 

* framed tried. The lowe 
Appellate Court will refer the trial of the* 

“sues to the first Oonrt. Costs will abid, 

Na «- I.C. 8ro*= 

(S) (1905) 33 Cal. 283. 
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the final result. There will be no order 
for refund of Court-fees. 

P.N./R.K. 

Decree set aside \ Case remanded. 
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Stanyon, a. J. C. 

Sheika Chand and others —Defendants 
— Appellants. 


Laxman —Plaintiff—Respondent. 

Civil Mise. Appeal No. 18 of 1915 , 
decided on 29 th April. 1916 . agamst the- 
Decree of Divil. Judge, Nagpur, dated 23 rd 
February, 1915 . 

Civil P. C. (5 of 1908) S. 91— Public injury— 
Private action is barred— Obstruct ion lo public 
thoroughfare is public nuisance-When obs¬ 
truction 11 private injury stated-In private suit 
no special injury is required to be shown— 
UfiTending sediment, of a class is not public 
nuisance-Obstruction to right to use public 
thoroughfare gives cause of action—Obstruction 
by one sect to another on ground that form 
°I user by one is nuisance to other in case of 
private injury— Injunction can be granted. 

As a rule no private action can be maintained 
tor a public injury. 


, - a puunc tnoroucbfare is 

feSe? | PUb lC nuisa,lce ' and wh ere it is not 
ind ,1! r by '” l "j 01 contract, it is ,1, indictable 
and (2) a cause of action for a public suit undet 
S. 91 of the Civil Procedure Code. [P. 82, C. 2.| 

!»// '^ reis . noobstr . uc,ion of ‘hegeneral public, 
but only of a particular religious procession 
which ,s the concern of no one except S 

of°uriv l a *t n8 a " d thOS ! °PP° s ' n 8 it, that i.s a case 
w II lie 'Tad ar k daSUi ‘ by the P erion injured 

Tnd C W v J 63 ] l 4 Mad ‘ *771 >° All. 499 
and 5 C. W. N. 285. ref to. [ P . 83> 

A private nuisance is always subiect to t c„it 

such a^Se!ns 0 noi P r 0115 injured ^ ^nd in 
. . a case 11 ls not necessary to show 

from^ih more lhan necessarily follows 

from the nature of the nuisance. ,8 bom £7 

*re ro " di 1 B °"« 7 is? 

-°2SWr srr 

though it may be a private n,,P b U,SallCe * 
Cr. and to All. 44 , re f. , 0 . '* r - gA* 86 ® 

usflh? pu a bTic 0 f s!JeTsTo?r D r y - haS a ri « h ‘ *> 
processions, subject to the , e '! K ‘°“ s and musical 

Mad. 15, ref.,o. ^’ 32 Mad \«78 and 30 
ary civil right of usin.r « nnli- ' Dg ,hft drd >« 1 

- A* '-of aflr.-sisx 



82 Nagpur 


8HEIKA CHAND V. L.AXMAN (Stanyon, A.J.C.) 1916 


them, it is a case of private interference with the 
exercise of a private right on the ground of a 
private nuisance. Itis asopen to the one party 
to seek an injunction against the alleged inter¬ 
ference with the right, as it is to theother party 
to seek an injunction against the alleged 
nuisance 5 I.C. 002, ref. to. ’P. $4. C. l.| 

H. S. Gout and C. B. Parikh— for Appel¬ 
lants. 

J. Mittra and M. B. Kinkhud — for 
Respondent. 

Judgment—The plaintiff is a Hindu 
idol. The defeudants are the alleged 
builders and governing hody of a mosque 
situated in the same village. The allegations 
in the plaint are that the plaintiff, who 
sues through bis manager, has been carried 
in religious procession, for at least 150 years, 
from his own temple to the temples of 
Maroti and Devi, on every Friday during 
certain months of the year : that the pro¬ 
cession has always passed along a public 
road in the vicinity of which the defendants 
have recently constructed a mosque : that, 
in 1908 , thedefendants wrongfully obstruct¬ 
ed the plaintiff’s procession and created a 
disturbance, and had since laid a barrier 
across the road. Upon these allegations, 
the plaintiff claims a declaration of his 
right to use the said road for the procession 
and for a perpetual injunction. The suit 
was filed on the 9 th July, 1910 . The 
defendants tacitly admitted the obstruction, 
but raised a preliminary objection that it 
was an obstruction by all the Mahomedans 
of the village, who objected to the noise 
made by the music accompanying the 
plaintiff's procession, and that the whole 
community should be made defendants. It 
was also vaguely said, that a Government 
order had been issued prohibiting the play¬ 
ing of music by Hindu processions while 
passing Mahomedan mosques, and that the 
officers of Government also should be joined 
as defendants. The real meaning of these 
absurd pleas was that the suit was of a 
public nature or against a public act. and 
was not maintainable. The first Court dis¬ 
missed the suit on the preliminary ground 
that, in the absence of special damage, 
which was not even alleged, the plaintiff 
could not maintain the suit. The lower 
Appellate Court took a different view, aod 
has remanded the case for a trial on the 
merits. Against this order of remand the 
defendants have made the present appeal 
on the short ground that tbe suit is not 
maintainable. The case was ably argued 
on both sides, and. in my opinion, the 


lower Appellate Court is right and the 
Munsif was wrong. 

The first Court was obviously led to its 
decision by the dictum in Kazi Sujaudm 
v. Afadhavdas (1), in which it was laid 
down that a civil action will not lie to 
enforce a right to conduct a religious pro¬ 
cession along a public road without an 
allegation of some personal loss or damage 
to tbe plaintiff. The learned Judges res¬ 
ponsible for this dictum professed to follow 
the very comprehensive elucidation of the 
subject in Satiu v. Ibrahim Aga ( 2 ). With 
due respect, I am of opinion that the above 
dictum is too widely stated and is not 
authorized by the earlier ruling. 

The principle governing the decision in 
such cases is well established both in 
England and in India. It is this, that' 
spe-tkiDg generally, no private action can be 
maintained fora public injury. Therefore,' 
such an action does not lie for obstructing 
a man’s passage in a highway, because 
ordinarily, he has no more damage than 
other members of the public. The common 
rule is that no one shall have an action for 
what every one suffers. An obstruction of 
a public thoroughfare i9 always a public 
nuisance, and where it is not legalized by 
law or contract it is (1) indictable and (2)1 
a cause of action for a public suit. Such a 
suit i9 now expressly provided for byj 
S. 91 ofthe Civil Procedure Code, 1908 .: 
But a private nuisance is always subject 
to a suit by the person or persons injured 
by it, and in such a case it is not neces¬ 
sary to show special injury any more than 
necessarily follows from the nature of tbe 
nuisaoce. The law on the point was very 
exhaustively discussed, both as to the reason 
for tbe rule, and as to what constitutes 
the special damage required to support a 
private action, in Sathu v. Ibrahim Aga (-) 
and is mere concisely set out in Municipal 
Committee oj Saugor v. Nilkanth ( 3 ). But 
it is manifest that an obstruction of 
passage on a public highway may be 
common or particular, and the injury caus¬ 
ed by it may be public or private. Suppose 
A unlawfully digs a trench across a street 
which is a public thoroughfare, and thereby 
obstructs all traffic. He commits a public 
nuisance for which he may be both indict¬ 
ed and proceeded against by a public suit 
of the kind permitted by S. 91 of tbe Civi 
Procedure Code, Z . riding along the stree t, 

(1) (1S94) 18 Horn. 693. 

(2) (1877*78)2 Bom. 457 * 62. 

(3) (191S) 11N. L - R - i32=*3» lnd - Cas.62. 
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is compelled, like all others going the same 
way, to tura back and proceed in another 
direction. Here Z will have no private 
action against A unless he can prove special 
damage. But suppose that A instead of 
digging a trench, stands in the road and, 
while allowing all others to pass, seizes the 
bridle of Z’s horse, or otherwise prevents 
Z alone from exercising his right of passing 
along the street. In that case there is no 
public injury but a private injury, and Z 
may sue A, upon it. Suppose A further 
informs Z that he will stop him whenever 
he comes that way; that again is a purely 
private matter between A and Z with 
which the public has no concern. It is a case 
of wrongful restraint against which the 
Civil Court will give relief. It is easy to 
commit a private nuisance in a public place. 
Suppose A has a right to keep his motor 
car standing by the kerb of a public street 
at a time when Z usually and rightfully 
drives his horse along the street at the same 
po nt 1 he horse is shy and will not pass 
the car if the engine is running. A, with 
inteat to obstruct Z constantly starts his 
motor-engine as Z approaches. It seems 
clear that this would be a private nuisance, 
and Z could obtain an injunction against A 
to have his engine silent while the horse was 
driven past it. 


In the same way, if a street is blocked 
as to stop the publio generally, and, amoi 
them, a religious procession, a private actit 
will not he at the instance of those promc 
iug the procession against the person ■ 
persons responsible for the obstruction. Tl 
suit would have to be brought by relato 

SET? 1 ? th u pubIi0 - 16 would i 

Bnt eh India, be a suit under S. 91 of tt 
Civil Procedure Code. 1908 . But if thei 
waa no obstruction of the general publi, 

wbioh L°» .‘‘ h p ‘ rt,0,ll ‘ r prooesaioi 

which was the concern of no one excel 

those promotmg and those opposing it thi 

would be a case of private injSy an d a bu 

by the persons injured would lie This 

the general rule which governs all tl- 

sr«■ 

ap d Idahomtd A/am y. DUbar 

(41 (I88bj 9 Mad. 463] ~ --- 

• S)(.8 9 i) m Mad. 177. 

(6) (1888) 10 All. 4 q 8, 7 
<7> <«90i ) 5 C. W. N. 285 . 


The right of every class of the community 
to use the public streets for religious and 
musical processious, subject to the law 
against nuisances, has been well recognized, 
Muthialu, Ghutti v. Bapurt Saib (8), 
Sundaram Chetti v Queen ( 9 ). Sadagopa- 
chanar v. Rama Rao (iO), Vijiarugkava- 
chariarv. Emperor (11), Sadagopa C/tartar 
v. Krishnamoorthy Eao { 12) and Kanda- 
swamy Mudalt v. Sabraya Aludali 03 ). 

Now when a religious procession, accom¬ 
panied by music, passes aloDg a public street, 
the person or sect promoting such procession 
is exercising a civil right. An unlawful 
infringement of that right will give a cause, 
of action : Kooni Mura Sahib v. Mahomed j 
Meera Suhib ( 14 ). If the procession 
is interfered with, as the result ol an 
obstruction common to all persons using 
the same street, then the civil remedy lie3 
in a relator suit only, and no private action 
can be maintained : but if the obstruction 
is particular to the procession, every one 
else being allowed to pass unobstructed, 
then there is obviously a private injury 
only, and the person or persons entitled to 
carry out the procession can sue the person 
or persons obstructing. Conversely the 
music, or other noise of the procession, may 
be a cause of general inconvenience to the 
public occupying the houses on each side 
of the street, or the guns, fireworks of 
torohes may be a cause of general danger to 
the public in the neighbourhood. Here 
ag.m there is a publio nuisance, to be 
controlled only by an indictment or publio 
suit. But where the musio offends no one 
except the congregation in a particular 
mosque, or the noise oauses daDger only to 

?h^ rt i? U ar p ® r " on whu lies seriously ill, 
then the matter is not a public concern 
and a private suit will be sustained. 

A public nuisance is detinod in S 

‘?u Cmi laW - ^ repeatedly 2 
held that offending the sentiments nT o 

particuW class or sect is not indictable aa 
public nuisance, though it may bT 
private nuisance: MuUumxra v Quun- 
Impress ( 16 ). Quun-Em prus v. Byramji 

(8) <1878-80) .a Mad. 140. 

(9) (1883)6 Mad. 203 (F B ) 

<‘°) <i 9 o 3 J a6 Mad. 376: '• 

UI) (1903J 26 Mad. cc4 (F. B) 

$ lus s S"?i (p * 
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Edalji ( 16 ), Eesa v. Keemo ( 17 ), Assa 
Nand v. Hosein Bakhsh ( 18 ), Queen - 
Empress v. Zakiuddin ( 19 ) and Municipal 
Committee of Saugor v. Nilkanth ( 3 ). 

In the present case the plaintiff is an 
idol possessed of the civil right to be 
carried through the public streets, with an 
alleged particular right, confirmed by long 
usage, on particular days during particular 
months in each year, to proceed along the 
street which passes by the mosque of the 
defendants. The defendants have offered 
no objection to the general public. Their 
obstruction is aimed at the particular pro¬ 
cession of the plaintiff, and it is based on 
an objection to the music accompanying the 
procession, which is said to be a nuisance 
to the worshippers in the defendants’ 
mosque, because the noise and disturbance 
created by it intrude upon and interfere 
with their prayers. Here then we have a 
particular sect claiming to prevent another 
particular sect from enjoying the ordinary 
civil right of using a public street, on the 
ground that the form of user is a nuisance 
to them. That is a case of private inter¬ 
ference with the exercise of a private right 
upon the ground of a private nuisance. It 
is clearly as open to the one party to seek 
injunction against the alleged interference 
with the right, as it is to the other party to 
seek an injunction against the alleged 
nuisance. This principle is recognized in 
Kcindasamy Mudali v. Sabraya Mudali ( 13 ) 
and Muthayya Reddi v. Sudalaimu/hu 
Nadar ( 20 ). For the above reasons I am 
of opinion that the plaintiff idol upon the 
allegations that he is possessed of a civil 
right to be carried in procession along the 
public road, that his exercise of that right 
does not create an actionable nuisance, and 
that the defendants, whether as owners of the 
mosque by which the precession must pass 
or as representatives of the congregation 
thereof, have interfered with that right in 
the past, and threaten to interfere with it 
in the future, is competent to maintain an 
action against them. It is equally open to 
the defendants, either to sue the plaintiff, 
or to defend the present suit, on the ground 
that the plaintiff’s procession is so carried 
oot as to c iuse them, or the worshippers in 
the mosque, a nuisance against which they 
are entitled to relief in equity. 


( 1 6) (1888) 12 Tom. 437 - 

(17) (1867) 18 P. R. 1867 Cr. 

(18) (1868) 15 P. R. 1868 Cr. 

(19) (1888) 10 All. 41. 

(20) (1910) 5 1 . C. 902. 


It is manifest that if the plaintiff has a 
right tc a musical procession ar d the 
defendants have a right to undisturbed 
worship, the case can only be satisfactory 
settled by compromise. For that reason [ 
suggested that the parties should compro¬ 
mise, and gave them time to arrange it. 
However, no settlement was made, and the 
appellant, Sheikh Suleiman, has filed a 
written statement before me asserting that 
the only possible arrangement is for the 
plaintifi’s procession to travel along some 
other route as prayers in the mosque go 
on without any intermission from 4 A. M. 
one day to 4 A. M. the next day—ihat is, 
they are unceasing. This is a preposterous 
stury, and shows the spirit in which the 
appellants are contesting this case, No 
place of public worship can claim to divert 
noisy traffic from an adjoining public 
thoroughfare for every hour of the day and 
night, even if it was the truth that services 
are carried on therein without cessation. 
However, the merits of the dispute have 
yet to be tried out. It is sufficient to say 
that, with due respect. 1 dissent fn m the 
dictum in Kazi Sujaudin v Madhavdas ( 1 ) 
and hold that the view taken by the lower 
Appellate Court, as to the maintainability 
ol this suit, is correct. I therefore, dismiss 
this appeal with costs. I allow Rs. 50 as 
Pleader’s fees in this Court. 

P.N./R.K. 

Appeal dismissed. 
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Drake-Brockman, J. C. 

Viswanath —Plaintiff—Appellant. 

v# 

Shankerlal —Defendant — Respondent. 

Appeal No. 55 of 1915 , decided on 19 th 
January, 1916 , against the Appellate 
Decree of Divl. Judge, Nagpur, dated 22 nd 
October, 1914 . 

>a C. P. Tenancy Act 11 of 1898’, S. 41 ( 6>— 
Malguzar purchasing property from subsequent 
mortgagee in posesssion—Prior mortgagee suing 
subsequent mortgagee for recovery of mortgage 
debt claiming charge on purchase-money buit 
is governed by Limitation Act (9 of 19U8V 
Act. 132. 

Plaintiff, first mortgagee of an absolute occu¬ 
pancy holding, sued defendants, the legal 
representatives of a subsequent mortgagee, lor 
the recovery of Rs. 2,000 due to him by the 
tenant mortgagor. The holding was purchased 
by the malguzar , under the provisions ot o. 30, 
Central Provinces Tenancy Act, from the second 
mortgagee, who had foreclosed the mortgage and 
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remained in possession. Plaintiff claimed a 
charge on the purchase-money. 

Heid s (i) that the mortgage-debt was a charge 
on the purchase-money in exoneration of the land 
within the meaning of S. 41 (6), and no new cause 
of action having arisen, the suit was governed 
by Article 132 of the Limitation Act. 27 Cal. i8u; 
32 Cal. 745; 5 I. C. 524 and 33 Cal. 92, ref. to; 7 
All. S02 P. C. , disc. (P.86, C. 1 } 

(21 that the omission of the plaintiff to refer 
to the existence of such a charge in the plaint 
did not mislead the deiendant as it stated all the 
facts fully, and he could not object to the frame 
of the plaint in appeal. [P. 86, C. 2.] 

*b Practice—Pleading*. 

It is not the practice to construe ntoffusil 
pleadings strictly. 28 Bom. 5O7 ref. to. 

J. Mitra —for Appellant. IP* #6, C. 2J 

P. S. Ko/wal —for Respondent. 

Judgment.—The plaintiff in the suit 
oot of which this second appeal arises sued 
to recover Rs. 2 , 000 , as due on a mortgage 
of two absolute occupancy fields mortgaged 
to him by the tenant Ganaji on the 5 th 
April, 1885 . The defendants are the legal 
representatives of one Liladh&r to whom 
G&naji’s eotire holding, consisting of five 
fields in all, was mortgaged in 1894 . Lila- 
dhar foreclosed and obtained possession on 
the 14 th March, 1895 . The malguzar then, 
after some litigation, purchased the holding 
under the provisions of S. 38 ( 5 ), Central 
Provinces Tenancy Act, 1883 , the price of 
the land having been fixed by a Revenue 
Offier at Rs. 1,600 and paid to Liladhar in 
Court on 16 th June, 1902 . 

The plaint sets out all the facts and 
claims Rs. 2,000 as due under the mortgage 
of 1885 . The cause of action is described 
as having arisen on the 16 th June, 1902 . 
1 ha only defence with which we are now 
concerned is one of limitation. The origi¬ 
nal cause of action under the plaintiffs 
mortgage admittedly arose on the 5 th April, 
1887 and the Trial Judge held that Art. 132 
of the Limitation Schedule applied and that 
the suit was not saved by S. 31 , Indian 
limitation Act, 1908 , inasmuch as the 
claim is nob for foreclosure or for sale. The 
suit was dismissed on this and also on other 
grounds. 

in appeal the Divisional Judge decid¬ 
ed only the question of limitation. His 
view was that Article 62 or Article 120 
of the Limitation Schedule governed the 
ease. He followed the dissenting opinion 
of Geidt, J.. in Berhamdeo Pershadv. 
Tara Chand (i) and dismissed the appeal, 
holding that the plaintiff attained 
majority more than 3 years before suit. 

(0 {1906) 33 Cal. 92. 


In second appeal it is urged that the 
suit is really one to enforce the charge on 
the purchase-money paid by the landlord 
which is created by S. 38 (6), Tenancy 
Act of 1883, which corresponds to S. 41 (6) 
of the 1898 Act, and that the effect 
of the said provision is merely to substi¬ 
tute the money for the land as security, 
the original cause of action remaining. 
This contention finds support in several 
cases decided by the Calcutta High Court 
with reference to S 73, Transfer of Pro¬ 
perty Act, c. g., Kamala Kant Sen v. 
Abul Barkat (2), Opendra Chandra Singh 
v. Mohri Lai Marwari {3) and Gopi 
Krishna Mandal v. Rain Lai Mandal (4). 
In the case [Berhamdeo Pershad v. Tara 
Chand (1)] cited by the lower Appellate 
Court, the view taken by Geidt, J., was 
dissented from by Henderson and Sale, JJ., 
who concurred in applying Article 132 
of the Limitation Schedule to the 
facts before them. Those facts were 
that a first mortgagee brought the mort¬ 
gaged property to sale in a suit to which 
the second mortgagee, whose mortgage 
had already matured, was a party. Sub¬ 
sequently, the first mortgagee obtained 
a decree under a third mortgage without 
joining the second mortgagee as a party 
and withdrew the surplus sale-proceeds 
realised under the earlier decree in part 
satisfaction of the later decree. The 
second mortgagee then sued on his mort¬ 
gage claiming to recover the surplus 
proceeds so withdrawn. The view of the 
majority is clearly expressed in the fol¬ 
lowing passage in the judgment of 
Sale, J.;— 

" When property is sold under a decree 
obtained by the first mortgagee the right of the 
puisne incumbrancers to follow the surplus 
sale-proceeds after the decree-holder’s claim 
has been satisfied is an equitable right. The 
property so sold doubtless passes into the hands 
of the purchaser discharged from all encumbranc¬ 
es, but equity regards the rights of the puisne 
incumbrancers, not as extinguished or discharged 
by the sale, but transferred thereby to the 
surplus sale- proceed. ” 

Both Henderson and Sale, JJ., regarded 
the decisions under S. 73, Transfer of 
Property Act, as supporting this 
view. See Barhamdeo Prasad v. Tara- 
chand ( s ). 


(2) {1900) 27 Cal. 180. 

( 3 ) (1904) 31 Cal. 745. 

(4) (1910) s I. C. 524. 

•SI V1914I 4i’Cal.654-jt I. c. 9.61 (P. C.l. 
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There is, so far as I am aware, no 
authority for holding that a new cause of 
action arises when S. 73 of the 'Transfer 
of Property Act comes into operation, 
though the result of taking such a view 
was considered in Kaniala Kant Sen v . 
Abdul Barkat (2). 'The wording of the 
section seems to lend no aid to that view, 
and the same may be said of S. 41 (6) of 
the Central Provinces Tenancy Act, 1898. 
In the latter provision the mortgage- 
debt is declared to be “ a charge on the 
purchase-money in exoneration of the 
land, ” this expression distinctly favour¬ 
ing the appellant’s contention that the 
burden of the mortgage is merely trans¬ 
ferred from one item of property to 
another. 

The theory of substitution suffices, in 
my opinion, to dispose of the respondent’s 
objections that Article 132 of the Limi¬ 
tation Schedule applies in terms solely to 
a suit to enfore payment of money charged 
upon immovable property, and that 
S. 31 of the Act deals only with a suit 
for foreclosure or a suit for sale. The 
decision of the Privy Council in Ram 
Din v. Ko/lca Prasad (6), on which also 
the respondent relies, decides merely 
that where the suit of a mortgagee is 
based on a personal covenant to pay the 
mortgage-debt, Article 132 has no appli¬ 
cation : their Lordships had no occasion 
to consider the position of a charge 
actually transferred by operation of law 
from land to money. Nor is it easy to 
understand on what principle it can be 
justifiable to modify a mortgagee’s 
rights by reason of action taken by a 
third party which he has no means of 
preventing or even objecting to. If the 
principle followed in the Calcutta cases is 
applied to circumstances such as those 
now under consideration, the result is a 
position where, but for the protection and 
advantage designedly afforded to the pre¬ 
empting landlord, the tenant and his 
mongagee are left unaffected, and this 
seems to me entirely proper and reason¬ 
able. By applying either Article 62 or 
Article 120 to such circumstances on the 
assumption that a new cause of action 
arises, we improve or worsen the mort¬ 
gagee’s position according as he would, 
in the absence of pre-emption, have had 
less or more time to enforce his mortgage 
in the ordinary course. 


I do not feel at all pressed by the 
respondent’s objection to the frame of the 
plaint where no reference to the existence 
of a charge under S. 41 of the Tenancy 
Act is made. All the facts are fully 
stated and, had this objection been raised 
at the trial, the Court of first instance 
would doubtless have permitted any 
amendment it considered desirable. It 
is not, and could not, be suggested that 
the defendant has been misled by the way 
in which the claim was put and it is not 
the practice to construe mufassil pleadings 
strictly see Kunj Bihari Prasadji v. 
Kesliavalal Hiralal (7). 

I hold that the claim is not time-barred 
and, setting aside the decree of the lower 
Appellate Court as based upon a wrong 
decision of a preliminary point, remand 
the case to that Court for a determina^ 
tion of the questions which it has left 
undecided. 'The Court-fee paid on the 
memorandum of second appeal will be 
refunded : other costs will be costs in the 
cause. 

P. N./R. K. • . • 

Appeal accepted ; Case remanded. 

(7) (i9°4) 28 Bom. 567. 
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Ganesh Prasad— Applicant. 

. • v * , > 

Rewa Bai —Non-Applicant. 

Civil Revn. No. 215 of 1915* decided on 
31st August, 1916, against the Orderof 
Dist. Judge, Jubbulpore, dated 13th July, 
r 9 x s* 

(a) Hindu Law—Succession—Rights of widow 
and daughter in estate of deceased slated— 
Effect of compromise. 

One O was the owner of certain property 
including a house. He died leaving a widow, 
and two daughters. On his death one L 
claimed to be his devisee under a will and took 
possession of his estate. O's widow sued L for 
possession of the property but died while the 
suit was pending, and her two daughters were 
substituted for her. Thereafter the suit was 
compromised and the house was, under the 
compromise, obtained by R one of the daughters. 
Plaintiff on account of a personal debt of the 
widow of O obtained a decree against R qua the 
legal representative of her mother, but . the 
decree was confined to the assets of the widow 
in the hands of R . The decree-holder, in exe J 
cution of the decree, sought to attach and sell 
the house which R had obtained under the com¬ 
promise with L.: • »' *’ '• w 


(6 , (1885) 7 All. 502 = 12 I. A. 12 (P. C.). 
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Hdd A (i) that the house did not form any part 
of the assets of the widow, but was R's inheri¬ 
tance from her father, inasmuch as though R 
and her sister took up the duties of their mother 
as plaintiff in an heir-at-law suit against an 
invader, they did so as heirs of iheir father 
and not as heirs of their mother, and any pro¬ 
perty which they obtained by force of that suit 
constituted their inheritance from their father 
and was no part of the estate of their mother; 

(2) that under the compromise each party took 
what he and she got by virtue of the independent 
title set up by him and her, and that to the 
extent of the property which R got, her title as 
her father’s heir was admitted by the other 
parties by way of compromise. A. I. R. (1914) 
P. C. 44 (P. C,). rel. upon. [P. 88 C. 2.] 

(b) Civil P. C. (5 of 1908', S. 115—-Mere error 
in law it 00 grouad for interference 

In order to justify interference under S. 115 
of the Civil Procedure Code on the ground of 
an erroneous view of the law taken by the lower 
Appellate Court, the error must involve, either 
a want or refusal of jurisdiction, or some 
illegality or material irregularity of procedure. 

[P. 88, C. 2.) 

ff. S. Gour —for Applicant. 

P. K . Bose —for Non-Applicant. 

Judgment —The case has been argued 
on both sides with the usual ability of 
the learned Counsel and Advocate who 
appeared in it, and an interesting question 
of law has been raised. The facts are 
not disputed. One Odeychand was the 
owner of certain properly including a 
house which is now in dispute. He died 
leaving a widow Khilona Bai, a daughter 
by her who is the non-applicant, Rewa 
Bai, and one Ganga Bai, another 
daughter by a predeceased wife. On 
Odeychand’s death, one Lakhmichand 
claimed to be his devisee under a will 
and took possession of his estate. Appa¬ 
rently Lakhmichand was a nephew of the 
deceased and an expectant reversioner. 
However, Khilona Bai was Odeychand’s 
heir-at-law, and the two daughters stood 
next in the order of succession after her. 
K.niJona Bai, asserting the alleged will 
to be a forgery, sued Lakhmichand for 
possession of her husband’s estate. She 
died pendente hie , and the two daughters, 
ttewa nai and Ganga Bai, were substi¬ 
tuted for her. Thereafter the suit was 
compromised, and the litigants apparent- 
ly divided the bone of contention among 
themselves Under this compromise 
Rewa Bai obtained, inter alia , the house 
now in dispute. 

Now the present plaintiff, Ganesh, on 
account of a personal debt of Khilona 
Bai has' obtained from a Small Cause 
Court a money-decree against Rewa Bai 


qua the legal representative of her mother, 
and this decree is confined to the assets 
of Khilona Bai in the hands of her 
daughter. Execution of the decree 
having been transferred to the Munsif of 
Jubbulpore, the decree-holder sought to 
attach and sell the house which Rewa 
Bai obtained under the compromise 
with Lakhmichand. Rewa Bai objected 
that the house did not form any part of 
the assets of Khilona Bai, but was Rewa 
Bai's inheritance from her father.and the 
objection has been allowed by the Munsif 
and by the District Judge in appeal. 
The decree-holder has, therefore, applied 
to this Court for revision under S. 115, 
Code of Civil Procedure, 1908. 

It is urged on his behalf that Rewa Bai 
obtained the house not by inheritance 
but by a compromise of her mother’s 
suit. She entered that suit as the heir 
of her mother, and she made a compro¬ 
mise, as it were, on behalf of her mother. 
If Khilona Bai had herself lived to make 
the compromise she would have got the 
house not by inheritance but by contract 
with Odeychand’s devisee Lakhmichand, 
and the house would have been her 
stridhan. Rewa Bai merely stood in her 
mother’s shoes in that contract and ob¬ 
tained the house as a part of her mother’s 
assets. It was properly conceded that 
the learned District Judge had rightly 
held the dictum in Bachcho Kunwar 
v. Dharam Das (1) to be inapplicable, 
and Dr. Gour has been unable to find 
any case exactly in point. 

On behalf of the non-applicant it was 
urged:— 

(1) that the Courts below had rightly 
held that the house in dispute was part 
of the patrimony of Rewa Bai and did 
not constitute the assets of Khilona Bai 
in her hands ; and 

( 2 ) that, assuming that the view of the 
law taken by the Courts below did not 
commend itself as correct to this Court, 
that circumstance afforded no ground for 
interference in revision. 

1 think that both these responses to 
the application are well founded. The 
argument in support of the decree 
holder s claim is well-reasoned, but I 
think it is unsound. When Odeychand’s 
estate was claimed by an alleged devisee 
who was not the heir-at-law a right to sue 
became available to the heir-at-law for 
the time,-being, and this right wou ld 

(0 (1906} 18 All. 347. " “--—- 



88 Nagpur 


1916 


Ganesh Prasad v. Rewa Bai (Stanyon, A.J.C.) 


survive for the benefit of each heir-at-law 
of Odeychand whose inheritance vested 
by succession pendente liie. On Odey- 
chand's death his heir-at-law for the 
time being was his sole widow 
Khilona Bai, and, upon Lakhmichand's 
seizure of the estate, a right of suit arose 
in her favour. She used it and filed the 
necessary suit. When she died, the right 
of suit did not die with her, because she 
represented the interest of Odeychand’s 
heir-at-law against a claimant who was not 
a legal heir. Because the right to sue 
survived, the daughters of Odeychand, as 
the next legal heirs in succession to 
Khilona Bai, were brought on the recoid. 
They were her legal representatives in 
the suit, but they were not her heirs, 
even though they may have erroneously 
been named as such by a common but 
often incorrect, translation of the verna¬ 
cular term waris. They took up her duties 
as plaintiff in the suit, but they did not 
represent her interest. Her personal claim 
to enjoy the estate of her husband died 
with her. But her legal responsibility to 
protect the interest of the legal heir of 
Odeychand devolved, when she died, 
upon the next in the order of legal suc¬ 
cession, namely, Odeychand’s daughters. 
In most systems of inheritance each 
holder becomes a fresh stock of descent. 
But, as we know, there are exceptions to 
this rule where, as here, the personal law 
applicable is the Hindu Law. The parties 
in this case are presumably governed by 
the Hindu lex loci in Jubbulpore, which is 
the Mitakshara as interpreted by the 
Benares School. That being so, Rewa 
Bai took up the suit as an heir of her 
father, in succession to another and prefer¬ 
ential heir of her father who had insti¬ 
tuted it and died before it was decided. 
This view of the law was discussed in 
detail by a Bench of this Court in Ramdin 
v. Raj Rani (2), dissenting from a con¬ 
trary view of the High Court of Madras 
in Sakyabani Ingle Rao v. Rhavani 
Bozi (3). And though the Madras view 
was re-affirmed by the same Tribunal in 
Kommeneni ChinnaVeerayyav. Komnieneni 
Lakshminarasamma (4), the law has now 
been set at rest by the Supreme Tribunal 
in Venkatanarayana Pillay v. Subbam- 


(2) (1912) 8 N.L.K. 113=17 I.C. 101. 

(3) ('904) 27 Mad. 588. 

(4) A.I.R. (1914) Mad. 481 = 15 1.^0.213 = 37 
Mad. 406. 


m <*l (s). where their Lordships take the 
same view as was adopted here in 
Ramdin v. Raj Rani (2). I do not think 
that any distinction can be drawn between 
the case of a daughter succeeding to a 
suit instituted by her mother, as here, and 
a contingent reversioner succeeding 
as presumptive reversioner to a suit 
instituted by his predecessor in the 
reversion. Each case is one of a suit 
instituted by an immediate heir (vested 
or reversionary) of the propositus, and 
carried on, owing to the death of the 
original plaintiff, by the next succeeding 
heir of the same propositus, and not of 
the deceased plaintiff. 

It follows that, in the present case, 
though Rewa Bai and Ganga Bai took up 
the duties of their mother as the plaintiff 
in an heir-at-law suit against an invader, 
they did so as heirs of their father, and 
not as heirs of their mother; and any 
property which they obtained by force of 
that suit constituted their inheritance 
from their father, and was no part of the 
estate of Khilona Bai. It makes no 
difference that they obtained it, not by 
adjudication on the merits, but by com¬ 
promise. Under the compromise each 
party took what he and she got by virtue 
of the independent title set up by him 
and her. To the extent of the property 
which Rewa Bai got, her title as her 
father’s heir was admitted by the other 
parties,by way of compromise. This 
principle was affirmed by their Lordships 
of the Privy Council in Hiran Bibi v. 
Sohan Bibi (6). 

It is thus clear that the house which 
the applicant seeks to attach is the 
inheritance of Rewa Bai from her father, 
and not any part of the personal estate 
of Khilona Bai. The Courts below have 
correctly held that it is not liable to 
attachment, and this application must 
fail on the merits. 

Under the above circumstances it is 
hardly necessary to go into the other 
response made to the application. Butj 
it may be well to point out that an 
eironeous view of the law need not 
involve either a want or refusal of juris¬ 
diction, or any illegality or material 
irregularity of procedure ; and, therefore, 
may be insufficient to justif y interference 

(5) A.I.R. (1915) ( p C.) 124 = 29 L C. 298 = 
$8 Mad. 406 = 42 I.A. 125 (P.C.) 

(6) A. I. R. (1914) P. C. 44 = 24 I. C. 309 
(P.C.). 
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under S. 115, Civil Procedure Code, 190S. 
Ample authority may oe found for ih:s 
view in Amir Hissin Khor. v. Sh*o Bits'. 
Singh (7), Krisl imm 1 .V xii a v. Ckipa 

SjiJu (S). Ghuhm Kkin v. iTukiiwiJ 

Hj&sjlx I9) and Duri v. Motuxlil (icj. 

For the above reasons the application 
fails and is dismissed wi;h costs. I 
allow Rs. ;> as Pleader's fees in this 
Court. 

P.NYR.K. 

Application diswussed. 


( 7 > 11 Cal. 6 — 11 !. A. 257 (P. C.R 

(S) u$ 94 )*r ^ri -i 0 . 

(-) :^zz) 21 Cii. 107P. R. 1922=29 1 . A. 
51 IP.CJ. 

(ic) (iyoS)x .V. L. PC 124 . 
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Mittka, Offg. A. J. C. 
Totj CnonJ —Appellant- 

r. 

Mt. Jankt —Respondent- 


507. lx any dis¬ 
pute arise as to woo 
15 the legai represen¬ 
tative of a deceased 
plaintiff, the Court 
may either stay the 
suit until the fact 
has been determined 
in another suit, or 
decide at or before 
the hearing of the 
suit who shall be 
admitted to be such 
legal representative 
for the purpose of 
prosecuting the stiit- 

It is no longer open to the Court to 
stay the suit until the dispute as to who 
is the legal representative o: a deceased 
piainiiri has been determined m a 
separate suit. The question as to who 
was the representative of a deceased 
defendant could not be left open for 
decision in another suit, even under the 
old Code, but had to be decided by the 
Court itself. L’nder the present Code, 
all such questions have to be decided by 
the Court. 


O. 22, R 5- 
V. here a question 
arises as to whe¬ 
ther any person is 
gi is not the legal 
representative of a 
deceased plaintiff 
or 2 deceased 
defendant, such 
question shall be 
determined by the 
Court- 


First Appeal No. 102 of 1915. decided 
on 24:0 August, 1916, against the Order 
of Dist. Fudge, Hoshangabad, dated 26th 
August, 1915. 


CTdP.C <5oH5081,O a,R.S— 

tentative ef * - f— Pr-jii— aboot, m not 

decree and bo appeal En. 

An order deciding that a person is no: the 
leg*J representative of # deceased party is not a 
decree, and, therefore, no appeal lies ajjaiast it. 
o$ All. 109; 27 wwl ifrj and 20 L C. 950. ref. 
to ; 43 Cal. 1031. dxst. ; A.I.K. (1916) P. C. 104, 
“s*- IP. 9c. C. 1 A 2.J 

S. Bimdas —for Appellant. 

B. K. Boss and T~- Boss —for Respondent. 

Judgment. —The respondent raises a 
preliminary objection that no appeal lies 
from the order of the lower Court decid¬ 
ing that the appellant Tarachand is not 
a legal representative of the deceased 
defendant, Kasturi. Coder the Code of 
1882 an appeal lay under S. 58S (iS) 
from such an order. It is contended for 
tbe appellant that the order in question 
is a decree and as such an appeal lies. 


The order was passed under ( 
. 5* That section and the curves 

mg section in the repealed Cod 
reproduced below: — 


A decree has been denned as the formal 
expression of an adjudication which, so 
far as regards the Court expressing it, 
conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit. To 
constitute a decree there must be a deci¬ 
sion between the piriies to tkssuit and the 
decision must be with regard to a matter 
in controversy in ths suit. Sow Tara¬ 
chand applied to be made a party. The 
Court refused to make him a party to the 
:>uii. L otil an order is made under 
O. 22, R. 4, making an applicant 
a party, he is not a party to the suit, but 
only a party to an application. There¬ 
fore one element necessary to constitute 
a decree is wanting here, that is, there 
has been no decision between the parties 
to the suit. If this view is correct then 
a person whose status as legal represen¬ 
tative has not been recognized by the 
Court, has no right of appeal but has his 
remedy in a regular suit- 


- y+s ues to a 

suit Cannot be a decree, unless it is an 

adjudication upon any matter in contro 
rosy in the suit. A preliminary or 
collateral matter is not necessarily a 
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matter in controversy in the suit proper. 
Parsotam Bao v. Janki Bai (i). 

Now an order making a person alleged 
to be the legal representative a party 
cannot be called a preliminary or tinal 
idecree, from which alone an appeal would 
'lie. No doubt on an appeal from the 
decree, the order can be questioned 
under S. 105 of the Civil Procedure 
Code, provided it affects the decision of 
the case. In Balabai v. Ganes (2), 
Chandavarkar, J., held that such an 
order did not affect the decision of the 
particular case before him. A case 
recently decided by the Judicial Com¬ 
mittee of the Privy Council ( Girja Bai v. 
Sadashiv Dhundiraj (3) on appeal from 
the judgment of this Court in First 
Appeal No. 16 of 1911 and First Appeal 
No. 25 of 19m is an instance of a case 
where it was impossible to decide 
whether the widow of a deceased 
plaintiff was his legal representative in a 
suit for partition without adjudicating on 
the merits of the case as to whether there 
was a partition previous to the death 
of the plaintiff. First Appeal No. 16 
of 1911 was an appeal from the order 
making Girjabai a party to the suit as 
legal representative of her husband. First 
Appeal No. 25 of 1911 was an appeal 
from the preliminary decree for partition. 
No objection was taken in this Court or 
before the Privy Council to the entertain¬ 
ment of an appeal from the order, presum¬ 
ably because there was also an appeal 
from the decree heard on the same day. 
The order of this Court setting aside the 
order of the District Judge was certainly 
appealable to the Privy Council, on the 
ground that no appeal lay to this Court 
though this particular point was not taken 
before their Lordships. This case cannot 
therefore, be regarded as an authority for 
the proposition that an appeal lay from 
the order under the present Code. 

The decision of the Madras High 
Court in Samsarivsa Sarvathi Palek/tan 
v. Pathumma (4) supports the view I have 
adopted. There the question was whether 
a previous order recognising a person as 
the legal representative of a deceased 
plaintiff operated as res judicata. Benson 

(1) (1906) 28 All. 109. 

(2) (1903) 27 Bom 162. 

(3) A.I.R. (1916) P. C. 104 = 37 I. C. 32' =43 
Cal. 1031 =43 I- A- * 5 > (P- C.). 

(4) (* 9 > 3 > 20 I C-950- 


and Sundara Aiyar, JJ., held that it was 
not res judicata for ihe following reason : 

** The question whether a person should he 
admitted as the legal representative of a deceas¬ 
ed plaintiff to continue a suit cannot be regarded 
as one of the questions arising for decision in 
suit itself. It is really a matter collateral to the 
suit and one that has to be decided before the 
suit itself is proceeded with. ” 

It is obvious that the order in the 
opinion of the learned Judges was not a 
decree, for if it had been a decree it 
would have operated as res judicata. 

I hold that the appellant has no right 
of appeal from the order under the 
present Code, and the appeal is, therefore, 
dismissed with costs. I fix* Rs. 50 as 
Pleader* fee. 

P.N./R.K. . 

Appeal rejected . 
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BATTEN, A. J. C. 

Radhikadas and others —Defendants— 
Appellants. 

v. 

Harmohanlal - Plaintiff — Respondent. 

Appeal No. 565 of 1914, decided on 
13th May, 1916, against the Appellate 
Decree of Dist. Judge, Raipur, dated 6th 
July, 1914. 

(a) Possession— Waste land— Possession 
follows title. 

In the case of lands which are for one reason 
or another not actually occupied by any one, 
legal possession must be presumed to continue 
with the actual owner. 12 C. NV,. N. 273; expl. 

IP. 97 . C. 2.] 

(b) Adverse possession—Waste land—User— 
When amounts to adverse. 

Persons frequenting a temple tethered their 
animals on a plot of vacant land divided from 
the temple by a municipal road, and the temple 
servants stacked grass and fuel there and grew 
a few flowers for the use of the temple : 

IP. 98, C.2.) 

Held, that such user did not amount to adverse 
possession. 16 Bom. 338, ref. to. 

P. S. Kotwal —for Appellants. 

H. S. Gour —for Respondent. 

Judgment.—This appeal is the sequel 
of my judgment in Second Appeal 
No. 336 of 1912, which runs as fol¬ 
lows :— 

The dispute relates to a plot of land 
in Raipur town. The plaintiff’s case is 
that it was a vacant site, forming portion 
of the abadi 9 which he purchased in 
April 1910 from the malguzar. Shortly 
afterwards the defendants, who appear to 
be trustees of the temple of Ramchandra 
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Swami,' began to enclose the site 
with a wall and so deprived the plaintiff 
of possession of the site, which he sues 
to recover. 

The defendants pleaded that the land 
in dispute belongs to the temple and has 
been in the possession of the temple for 
over 40 years, and that the malguzar had 
not been in possession of the land within 
twelve years prior to the institution of 
the suit. 

The following were those of the issues 
framed which are pertinent to this 
appeal : 

(а) Whether the land in suit has been 

in the adverse possession of the 
predecessor-in-title of the defen¬ 
dants for more than twelve years 
before the suit ? 

(б) Whether the malguzar had no 

right to sell the land in suit to 
the plaintiff ? 

These issues are not well-framed. There 
should also have been issues to the 
following effect: 

Did the land in suit belong to the 
malguzar, plaintiff’s vendor, 
and has the plaintiff or the 
vendor been in possession, 
actual or constructive, within 
twel ve'years previous to the suit ? 

Did the land belong to the temple ? 

As might have been expected from the 
nature of the issues framed by him the 
Munsif did not come to any definite con¬ 
clusion as to the original ownership of 
the site. The following is an extract from 
his judgment :— 


This evidence, is, in my opinion, suff 
ctent to justify the conclusion that the sit 
has been in the possession of the tempi 
for more than the statutory period. Th 
site in fact belonged to the temple. If th 
title to the site indisputedid not original 
reside in the temple, the temple ha 
acquired a prescriptive title to the saim 
by reason of ‘adverse’ possession. I 
has been ruled in Mxrza Shamshe 
Bahadur v. Munshi Kutij Behari Lai (1) 
that the character and value of property 
the suitable and the natural mode o 
using it and the course of conduc 
which the proprietor might be reasonable 
expected to follow with a due regard tc 
his own interests are to be taken intc 
account in determining the sufficiency ar 
effectiveness of possession. 


“ If the evidence offered on behalf of 
the defendants is judged in the light of 
this rule, I think there can be no doubt 
that the acts of possession exercised by 
the defendants’ temple indicated an 
absolute, and not a casual interest in the 
site which could by prescription mature 
into ownership.” 

The Munsif has entirely misunderstood 
the ruling which he has cited. Such part 
of what he says as is an actual extract 
from the ruling cited, refers solely to the 
possession of the person in whom the 
title originally resided. The question 
discussed was the nature of the acts on 
the part of the owner of the title which 
would be necessary to establish continued 
possession within twelve years of the 
institution of a suit by him. The propo¬ 
sition really laid .down by the ruling is 
this. Even if the plaintiff in a suit for 
ejectment proves his title, he must also 
prove possession actual or constructive 
within twelve years before suit. The 
proposition was further developed along 
the following lines. In the case of lands 
which are under cultivation, that is, 
actively possessed, the plaintiff must 
prove actual possession within twelve 
years of the suit. In the case of lands 
which are for one reason or another not 
actually occupied by any one, legal 
possession must be presumed to continue 
with the actual owner. 

The ruling Framji v. Goculdas (2), 
which has been brushed aside by the 
District Judge, is much to the point on 
the question as to what constitutes adverse 
possession on the part of a person not the 
original owner. 


-..V .v.. wu UHIMLI . U u 6 g i,a» lauen 

into the same error as the Munsif in 
confusing so called acts of user by a 
person not the owner of the land, with 
acts of user by the owner sufficient to 
show that his possession continued. In 

E a ^; aph ^°; 2 the judgment he has 
held that the land originally belonged to 

the malguzar, and has held, somewhat 
inconsistently it seems, that the plaintiff 
has made such use of the land as would 
show his continued possession, were it 
not that the defendants had established 
adverse possession. If the defendants 

rif/v h hC 0ngI " al owners - then no doubt 
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rea! question is, who is the original 
owner of the land ? The ownership was 
not directly put in issue, though the 
defendants pleaded that the land has 
always been the property of the temple 
and has been in their possession for (at 
least) forty years. I have indicated the 
proper issues and pointed out that the 
case has not been decided on a proper 
standpoint, and I cannot dispose of the 
suit here when those issues have not been 
framed. The suit is remanded to the 
first Court for re-trial. Costs in both 
Appellate Courts will be costs in the 
suit. 

After remand the following further 
issues were framed and fresh evidence 
was recorded : — 

Did the land in suit belong to the 
malguzar, plaintiff’s vendor, and has the 
plaintiff or his vendor been in possession 
actual or constructive, within twelve 
years previous to the suit ? 

Did the land belong to the temple? 

The Pleader for the defendants stated : 

" Since the erection of the defendants’ temple 
the land in question has been a part of the 
said temple premises. The temple is in exis¬ 
tence for the last 100 years or more. The 
defendants have no document to show how the 
land in question was originally acquired for the 
said temple. The land in question was dedicated 
to the temple by the Maharatta Raja who was then 
in power.” 

The Munsif who re-tried the case again 
decided it in favour of the defendants. 
His judgment may be disregarded, as it 
shows he entirely failed to understand 
the remanding judgment of this Court. 
On appeal the District Judge decreed the 
plaintiff’s claim, and the defendants 
appeal to this Court. The judgment of 
the District Judge shows that he rightly 
appreciated the law on the subject and 
understood the remanding judgment. It 
has now been admitted and proved that 
the site in suit fell within the boundaries 
of the patti of plaintiff’s vendor, who was, 
therefore, prima facie the ground land¬ 
lord. The plot is divided from the 
temple by a Municipal road, and the 
District Judge rightly considers that there 
is no presumption that it must have been 
granted to the temple managers at the 
same time as the site of the temple itself- 
The defendants, therefore, can only 
succeed if they establish adverse posses¬ 
sion for over twelve years. All that the 
defendants witnesses say is that Sadhus 
visiting the temple used to tether their 


horses, camels and cattle on the site, 
and used sometimes to sit on the site 
themselves, that the temple servants used 
sometimes to stack grass and wood on 
it. that there was a temporary shed on it 
for two or three years eighteen or twenty 
years ago, and that recently for two or 
three years the temple servants grew some 
flowers on the site. The District Judge 
disbelieved the evidence about the shed. 
He also considered the flowers to be 
imaginary, but one of the plaintiff’s 
witnesses admits that recently there were 
some flowers grown on the site. The 
District Judge summed up the evidence 
in the words: 

“Taking the most favourable view of the 
defendants’ evidence, all I can find is that the 
plot in suit, orrather a part of it, was now and 
then used by people—there is nothing to show 
that they were managers of the temple—for 
temporary temple purposes.” 

He held that such user cannot constitute 
adverse possession of the temple, and 
that the case of adverse possession set 
up by the defendants has not been proved. 
The correctness of this view is challenged 
in appeal. In Framji v. Gocu/das( 2) the 
facts were that a small piece of land being 
of no present use to its owner and being 
convenient in many ways to his neighbour, 
the latter made use of it without objection 
for more than twelve years. A privy and 
sheds for cows, goats, fowls, etc , and a 
hut for a ghariwalla , etc ,—all, however, 
structures of a flimsy and purely tempor¬ 
ary character—were said to have been 
constructed and maintained for many 
years on the piece of land. It was held 
by Sargent, C. J., and Bayley, J., that 
such user as this was insufficient to give 
a title to the land by adverse possession ; 
and that user of this sort, in similar cir¬ 
cumstances, is common in this country 
and excites no particular attention, and is 
neither intended nor understood to denote 
a claim to the ownership of the land. 
The case for the defendants here is even 
weaker. Persons frequenting the temple 
tethered their animals there, just as they 
would in any piece of waste land adjoin¬ 
ing the temple, and the temple servants 
occasionally stacked grass and fuel there 
and grew a few flowers for use of the 
temple. I consider that the District 
Judge has taken a correct view of the 
law. 

It is further urged on behalf of the 
appellants that there is no definite finding 
by the District Judge as to whether the 
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plaintiff or his vendor has been in posses¬ 
sion, actual or constructive, within twelve 
years previous to the suit. J he plain¬ 
tiff’s vendor, the malguzar , frankly admits 
that he has never made any particular use 
of the land. It would seem that he had 
no occasion to do so. But here comes in 
the rule, mentioned in my remanding 
judgment, that in the case of lands which 
are lor one reason or another not actually 
occupied by any one, legal possession 
must be presumed to continue with the 
actual owner. The plaintiff's vendor was 
not cross-questioned by the defendants 
as to his reasons for allowing the site to 
remain vacant, if he considered it to be 
his. 

The appeal fails and is dismissed with 
costs. 

1 \N./K.K. 

Appeal dismissed . 
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Dinanath and others — Plaintiffs — 
Appellants. 


Manbodhi —Defendant—Respondent. 


Appeal No. 421 of 1915, decided on 
6th March, 1916, against the Appellate 
Decree of Dist. Judge, Bilaspur, dated 
26th March, 1915. | 

(a) Traotfer of Property Act (4 of 1832', S. 54 
—bcope—S. 54 requires registered document in 
certain transfers —It does not exclude unregis- 
tered document from evidence but makes transfer 
ineffectual-Registration Act v 16 of 19«)8);S. 49. 


It is the Registration Act alone which excludes 
from evide ice unregistered documents of a 
certain value. The Transfer of Property Act 
makes no such exclusion. It merely demands 
registration in certain cases, and, if that demand 
is not complied with, the result is, not to exclude 
the unregistered document from being put in 
evidence, but to leave it ineffectual to carry out 
the intended transfer. [P. 95, C. 2 & P. 9 6, C. 1J 

Traotfer of Property Act (4 of 1812), S. 54 
—Registered deed it itself a transfer—Unregit 
tored deed1 if not^ excluded from evidence undex 
S. 49 of Act 116of 1908) or S. 91 of Act it of 1872] 
“ evidence of contract of t«le which is perfected 
by either registration or delivery of possession 
when sale is below Ra 100. 


A registered deed of sale flukes the transfer 
it is not merely evidence of it. An unregistered 
deed of sale can never make a transfer, but, 
where it is not exoluded from evidence by the 
Keg.stration Act, it will always be evidence of a 
transfer made by any other legal method. When 
panes agree and' crecute i> deed' of sale the 
contract to sell is complete. If the sale is for 


more than one hundred rupees, the deed must 
be registered, otherwise no transfer ensues, and 
the Registration Act read with S. 91 of the 
Evidence Act will effectually prevent proof even 
of the contract to sell. But, if the sale is for 
less than one hundred rupees, then the deed is 
admissible in evidence to prove the contract : 
yet the sale will still be incomplete unless execu¬ 
tion of the deed is fallowed either by registra¬ 
tion thereof or by delivery of the property sold. 

A mere delivery of property does not of itself 
amount 10 a sale. It must be made in pursuance 
of a contract to sell, and the Transfer of Property 
Act merely uses it as a substitute for registration. 

[P. 96. C. 1,1 

(c) C. P Land Revenue Act (18 of 1881), Ss. 4-A. 
and €9 ( 4 j— Assignee of proprietary rights 
in Bhogra is proprietor— S. 69 , scope of S. 69 - 
Entries in lettiement record about proprietor*- 
abip are not conclusive. 

An assignee 01 proprietary rights in bhogra 
land is a proprietor under S. 4-A of the Central 
Provinces Land Revenue Act. S. 69 (4) of the 
Act deals only with lhe classification of the land 
and does not touch the question of proprietary 
rights therein. Therefore, entries in the Settle¬ 
ment Record which purport to declare the owner¬ 
ship ot the land are not conclusive under the 
section. (P. 95, C. K.j 

Obiter dictum .—Where a purchaser is already 
in possession before the sale, delivery of posses¬ 
sion to him for the purposes of S. 54 of the 
Transfer of Property Act is not impossible. 
12 N. L. R. 3, foil. JP 96, C. 2.1 

A. C. Roy —for Appellants. 

J. C. Ghosh and S. C. Mittra —for Res¬ 
pondent. 

Judgment. —There are three second 
appeals before me, namely. Second 
Appeals Nos. 421, 422 and 423 of 1915, 
arising out of three suits brought by the 
same plaintiffs against three sets of 
defendants in respect of different parcels 
of bhoyra land. The pleadings are 
analogous, the cases have been tried and 
decided upon similar lines in the Courts 
below, and similar grounds are taken in 
all the three appeals in this Court- 
Therefore, this judgment will govern the 
disposal of all these three appeals. 

The plaintiffs, as yaontias of a village 
(which was formerly in what was then 
the Sambalpur District of the Central 
Provinces but is now included in the 
Bilaspur District), claim to recover cer¬ 
tain bhogra lands, on the ground that 
the delendants are ordinary tenants 
thereof, liable to ejectment at the will 
of the plaintiffs, and upon whom notices 
to quit have duly been served. 

The defendants have pleaded, in every 
case, that the lands in dispute were sold 
outright to them on the 4th November, 
1897* since which time they have beew 
m possession of them as owners 
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adversely to the plaintiffs. The Courts 
below have concurred in finding that 
this defence is true, and the suit has 
been dismissed with costs. The 
plaintiffs have, therefore, made the 
second appeals above enumerated. The 
defendants pleaded in the clearest way 
in each case — 

(1) that the land was bhogra land ; 

(2) that it was sold to them on the 4th 
November, 1897 by an unregistered deed 
executed by the gaontia Meghnath (who 
now appears as the last of the 19 plain¬ 
tiff) with the consent of the other co¬ 
proprietors, the head of each branch of 
whom attested the deed by way of 
signifying concurrence ; and 

(3) that they had been in possession, 
and paid nothing but the assessed 
revenue, ever since. 

The plaintiffs admitted the deed but 
pleaded, inter alia — 

(1) that such deeds are mere leases ; 

(2) that as deeds of sale they are in¬ 
admissible for want of registration, and, 
therefore, the sales cannot be proved; 
and 

These details are given below :— 


(3) that the Civil Court cannot go 
behind the Settlement Record of 1902 — 
1905, in which the plaintiffs are entered 
as proprietors of the land, which is 
classed as tneir bhogra land. 

The Courts below have held— 

(1) that the deeds filed by the defend¬ 
ants are deeds of sale and inadmissible ; 
and 

(2) that, nevertheless, the sales could 
be effected by delivery of possession, 
being in each case for less than Rs. 100, 
and that they have been proved. 

The lower Appellate Court paid no 
attention to the plea based on the settle¬ 
ment entries, and the first Court appa¬ 
rently brushed them aside as erroneous. 
The appellants before me, while contest¬ 
ing the interpretation of the deeds and 
the legality of the finding that the fields 
had been sold, placed most reliance on 
the contention that the settlement entries 
are final and cannot be questioned in the 
Civil ourt. 

It may assist comprehension if I set 
out the fields involved in each case and 
the amount for which they were pur¬ 
chased. 


Suit. 


9 of 1912 


7 of 1912 


8 of 1912 


First Appeal. 


22 of 1915 


21 of 1915 


20 of 1915 


Second Appeal. 

421 of 1915 

422 of 1915 

423 of 1915 .. 


Fields- 
30= 1.11 

457 = 1 -7 S 
458= 1.36 
460” 0.90 

Total ... 5.12 


7 = 5-32 

125 = 13.16 
174= 0.66 

* 75 * i-S 4 
178= 2.30 
311= 2.13 
367= 0.30 
400= 1.50 
461= 4.83 
504= 1-97 
685= 6.33 


Total ... 34-7 2 


Price paid. 
Rs. 

15 


40 


90 


. Taking the objection based on the 
settlement entries first, the contention is 
that S. 69 (4) of the Land Revenue Act 
applies, and that since the entries record 
the land as the bhogra land of the plain¬ 
tiffs ; and were never questioned by a 
suit instituted under S. 83 of the same 


enactment within the time allowed, they 
must be accepted as final. 

It is first necessary to see whether 
S. 69 (4), which deals with entries relat¬ 
ing to a»> land, is applicable to bhogra 
land. S. 4-A (i) (c) includes within the 
definition of tir land all land in the 
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Sambalpur District which stood recorded 
as bhogra in the papers of the settlement 
current when the Act came into force- 
It cannot be disputed that the land now 
in dispute was bhogra in 1881, and has 
remained recorded as bhogra ever since. 

Therefore the provisions of S. 69 (4) 
seems to be applicable. 

But this conclusion does not help the 
appellants, because S. 69 deals only with 
the classification of the land, and does 
not in any way touch the question of 
proprietary rights therein. So far as the 
settlement entries record the land as 
bhogra land, they are final under S. 69 ; 
but, so far as they purport to declare 
who is the owner of the land, they are in 
no respect conclusive. No doubt, if it 
followed that land recorded as sir land 
must be the property of a particular 
person, e. g., the village proprietor, the 
recording of land in that category might 
have been final on the question of title ; 
but that is not the case. In S. 4-A, one 
definition of “sir land ” is " the demesne 
or permanent home-farm of a proprietor,” 
and in Explanation II to the same 
section “ proprietor” is defined to include 
an assignee of proprietary rights. The 
restraint placed by S. 45 of the Tenancy 
Act upon alienations of sir land, properly 
so called, are not extended to bhogra 
land : indeed by sub-S. (8) of the same 
section, such land is expressly excluded. 
An assignee of proprietary rights in 

& bhogra land is, of course, not a malik 
•akbuza. Therefore he is a proprietor 
nder S. 4-A aforesaid. 

Turning to the entries which are to 
be found in Exhibit P-2, for 1902-1905, 
and Exhibit P*3, for 1912-13, we are pre¬ 
sented with a curiosity. The earlier record 
shows the plaintiffs, first as tenants, 
then as proprietors, of the lands now in 
dispute.- Then, in the column reserved for 
sub-tenants of sir land, the defendants are 
entered and described as maurusi shikmi 
which means, literally “hereditary sub- 
tenant, ” and, according to the usual 
significance of the word maurusi in the 
Central Provinces Settlement Records, 
occupancy sub-tenant ’’—in either case 
a status unknown to the Tenancy Law in 
these parts. Finally, these holdings are 
grouped together as above set out, and, 
m the remarks column, each is shown to 
have been purchased on the 4 th Novem¬ 
ber, 1897 by the defendant or sets of 
defendants who claim to be the vendees 


in the suits now before me. Thus, while 
one side of the record declares the 
plaintiffs to be the proprietors of the 
fields in 1902—1905, the other side 
shows the defendants to have become so 
by purchase in 1897. To which of these 
contrary statements are we to apply the 
presumption of correctness which the 
Civil Courts are expected to give to 
Settlement Records ? In Exhibit P-3, 
dated 1912-13, we find Exhibit P-2 
reproduced with the exception of the 
purchases noted in the remarks column 
of the latter, which are quitely dropped 
without explanation of any kind. It 
seems to me clear that, while we must 
accept the entries as final with reference 
to the character of the holdings, namely, 
that they are comprised of bhogra land, 
as regards the proprietorship therein we 
must read them, according to the dictates 
of common sense, to mean that, while the 
plaintiffs are the proprietors of the 
village in which these lands are situated, 
the defendants have been the proprietors 
of the lands since they bought them on 
the 4th November, 1897. 1 ° any view, 
the land records lend no assistance to 
the case of the plaintiffs. 

Then, as regards the deeds themselves, 
no serious attempt has been made to 
press before me the preposterous argu¬ 
ment that the documents are leases. In 
plain and unqualified terms they are, 
what they purport to be, deeds of sale 
whereby the vendors transfer to the pur¬ 
chasers all the proprietary interest in the 
land, the purchasers being liable only to 
pay in the amount of the Government 
assessment made thereon from time to 
time: and Exhibits P-2 and P-3, above 
discussed, show that the assessment has 
remained unchanged since the pur¬ 
chases were made. The defendants have 
never paid a single rupee as sub-tenants, 
but merely paid to the lambardur, as every 
proprietor of a fractional share is ordi¬ 
narily bound to do, the assessment made 
on their lands. It seems to be a wholly 
mistaken view to hold that the deeds are 
inadmissible in evidence because they are 
unregistered. Such an argument confus¬ 
es the Registration Act with the Transfer 

Act alone which excludes from evidence 

The e Trln re f dd0 f C T entSOf acertai “ value. 
Iirh * T f * r ° f , Pr0perty Act make s no 
traHo!* C . lus,on - . U merel y demands regis¬ 
tration in certain cases, and, if that 
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demand is not complied with, the result 
is, not to exclude the unregistered docu¬ 
ment from being put in evidence, but to 
leave it ineffectual to carry oui the intend¬ 
ed transfer. In each of the three cases 
now before us the sale made was for a 
consideration under Rs. ioo. Therefore, 
none of the deeds was compulsorily regis¬ 
trable. It follows that there is no law 
excluding them from being used as evid¬ 
ence, and we must, therefore, admit them. 
Having done so, it is necessary to see 
what effect they produce. For this 
purpose we turn to the Transfer of 
Property Act. In S. 54 thereof we read 
these words ;— 

“ Sale M is a transfer of ownership in 
exchange for a price paid or promised or 
pa/t-paid and part promised. 

In the case of tangible immovable 
property of the value of less than one 
hundred rupees such transfer may be 
made either by a registered instrument or 
by delivery of the property. 

♦ ♦ aje ♦ 

It seems to me that here again, owing 
to a laxity in reading the law, the difference 
between the making of a transftr, and the 
proving of a transfer made, is not always 
.appreciated. A registered deed of sale 
makes the transfer; it is not merely evid¬ 
ence of it. An unregistered deed of sale 
can never make a transfer, but where it is 
not excluded from evidence by the Regis¬ 
tration Act, it will always be evidence of 
transfer made by any other legal method. 
When parties agree and execute a 
deed of sale the contract to sell is 
complete. If the sale is for more than 
one hundred rupees, the deed must be 
registered, otherwise no transfer ensues, 
land the Registration Act read with S. 91 
of the Evidence Act will effectually 
prevent proof even of the contract to sell. 
But, if the sale is for less than one 
hundred rupees, then the deed is ad¬ 
missible in evidence to prove the con¬ 
tract : yet the sale will still be incomplete 
unless execution of the deed is followed 
either by registration thereof or by 
delivery of the property sold. A mere 
delivery of property does not of itself 
amount to a sale. It must be made in 
pursuance of a contract to sell, and the 
Transfer of Property Act merely uses it 
as a substitute for registration. This is 
clear from the fact that a similar provi¬ 
sion for registration or delivery is found 


in S. 59 of the same enactment, as 
amended by Act VI of 1904. The 
delivery is a publication of the trans¬ 
action, and a symbol of its reality in 
lieu of registration ; but, whether the 
delivery completes a sale or a mortgage, 
depends upon the contract in pursuance 
of which it is made. There is no law 
which prohibits the embodiment ol such 
a contract in a document, or which ex¬ 
cludes such document from evidence 
where the consideration is under one 
hundred rupees. 

It follows that all the deeds of sale in 
the cases now before me are admissible 
in evidence. They prove — 

(1) that the lands were sold by the 
gaontia with the consent of the represent¬ 
ative heads of all the other branches of 
co-owners ; 

(2) that the possession of the purcha¬ 
sers was converted, by mutual agreement, 
from a possession as sub-tenants to a 
possession as proprietors ; and 

(3) that from the date of those deeds 
the purchasers have openly asserted a 
title as owners to the knowledge of all 
the proprietary body of the village. 

Now, even if the view was sound that, 
where a purchaser is already in possession 
before the sale, delivery of possession to 
him, for the purposes of S. 54 of the 
Transfer of Properly Act, is impossible, 
and, therefore, no sale can be made in such 
a case without a registered instrument, 
I should still hold that the defendants 
had acquired a title by prescription. But 
the above view, enunciated in certain 
rulings of the Calcutta High Court, has 
not been accepted as sound by other High 
Courts, as pointed out by the learned 
District Judge: and now, so far as these 
Provinces are concerned, has been dissent¬ 
ed from by this Court in the very recent 
case of Thak-urdas v. Sobhaokand (1), in 
which I concur. 

The result of the conclusions at which 
I have arrived is that all the appeals fail 
and must be dismissed. Therefore, this 
appeal is dismissed with costs. 

P.N./R.K. , , 

Appeal dismissed. 

(1) (1916) 12 N. L. R. 3 D 3 Z I- C. z 33 * 
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STANYON, A. J. C. 
Yado —Applicant. 

v. 


Emperor —Respondent. 

Criminal Revision No. 37 of 1916, 
decided on 25th April, 1916, against the 
Order of Dist. Magte., Raipur, dated 
4th March, 1916. 


Criminal P. C. (5 of 1898), S». 436 and 437- 
Order of discharge by 1st Clast Magistrate with 
powers under S. 30 in case triable ©relatively by 
session—Revision to District Magistrate is com* 
petent—District Magistrate coming to different 
conclusion in evidence—Proper course is to 
order commitment. 

When a Subordinate Magistrate of the 6rst 
class, invested with powers under S. 30, Crimi¬ 
nal Procedure Code, makes an order of discharge 
in a case which, under Schedule II of the Code 
read with S. 28 or 29 thereof, is triable exclusive¬ 
ly by the Court of Session, such order is open to 
revision by the District Magistrate under Ss. 436 
and 437 of the Code. 15 P. R. 1904 Cr., ref. to. 

[P. 98, C. 2.J 

Where a District Magistrate considers that a 
case triable only by a Court of Session, which 
has been tried by a specially empowered Magis¬ 
trate and has ended in a discharge, has been 
incompletely or imperfectly tried, he may order 
farther inquiry by the same Magistrate or by 
another Magistrate equally empowered, but not 
by a Magistrate without special powers and, 
therefore, in a sense, a Court of inferior juris¬ 
diction to the Court which ordered the discharge. 
But if the District Magistrate' comes to a differ¬ 
ent conclusion upon the evidence, his proper 
course is to make an order of commitment under 
S. 436 of the Code. 32 Cal. 1090 ;28 Cal. 397 
and 10 Bom. 319, ref. to. [P. Q9 , c. 1 & 2.) 

S. S. Gour —for Appellant. 

G. P. Dick —for the Crown. 


Judgment. —The applicant in thisca: 
was sent up by the Raipur Police for tri 
upon a charge of attempting to murd. 
an ex-servant. He was tried by a Magi 
trate invested with powers under S. 30 < 
the Code of Criminal Procedure, 189 
After taking all the available evidem 
for the prosecution, the Magistrate can 
to the conclusion that a prima facie 
had not been made out against 
accused. He gave his reasons in 
detailed order, wherein he analysed t 
prosecution evidence and shewed tk 
the accusation rested on the practica 
uncorroborated evidence of the compl 
nant, whom the accused had dismiss 
from his service shortly before he v 
.wopnded. The Magistrate, , thereto 
discharged the accused. 

1916 Nag .—13 & 14 


Thereafter the District Magistrate took 
up the case on revision and wrote an 
order discussing the merits of the evidence 
and giving reasons for the view, evidently 
entertained by him, that a pnma fade 
case had been made out. But instead of 
making an order of commitment under 
S. 436 of the above Code, the learned 
District Magistrate made an order under 
S. 437 for another inquiry by a Magis¬ 
trate who is not invested with powers 
under S. 30 aforesaid. The accused has 
applied for revision of this order, urging 
that it is illegal upon two grounds, 
namely— 

(1) that the District Magistrate has 
no power to revise an order of discharge 
made by a Magistrate having powers 
under S. 30 in a case triable only by a 
Court of Session, and 

(2) that the powers given by S. 437 
of the Criminal Procedure Code do 
not extend the ordering of a review of a 
one Magistrate’s finding by another upon 
a reconsideration of the same evidence. 

Both these questions require consider¬ 
ation, and were well argued before me. I 
will deal with them in the above order. 

The powers given to a Magistrate 
under S. 30 of the Criminal Procedure 
Code, 1898, make him competent to try 
many cases which, under Schedule II to 
that Code, are triable exclusively by a 
Court of Session. But the maximum 
sentence which he may pass, in such cases 
under S. 34, is the same as that which 
S. 31 (3) empowers an Assistant Sessions 
Judge to pass. It seems clear that in the 
territories mentioned in S. 30, the 
Magistrate empowered thereunder takes 
the place of an Assistant Sessions Judge 
in what are known as the Regulation 
Provinces. The particular case before 
me is one under S. 307, Indian Penal 
Code. Schedule II enacts that a charge 
of an offence punishable under that 
section shall be tried only by a Court of 
Session, there is no alternative tribunal 
given in the last column of the Schedule 
by use of such words as “ or by a Magis¬ 
trate specially empowered under S. 30 ’* 
From this premise it is urged that when 
a Magistrate so empowered tries a case 
under S. 307. Indian Penal Code, he 
necessarily sits as a Court of Session 
and his procedure and decision in that 
case are no more subordinate to a District 
Magistrate, or his Court inferior to that 
of a District Magistrate, than if he were 
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an Assistant Sessions Judge. In other 
words, when a Magistrate, ordinarily 
subordinate to the District Magistrate, 
exercises “ S. 30 powers ” in trying an 
accused who is triable exclusively by a 
Court of Session, he becomes an Assistant 
Sessions Judge in all but name, and exer¬ 
cises a Sessions Court jurisdiction over 
which the District Magistrate has no 
control. 

This argument is specious but unsound. 
It is a common feature in the law Courts 
in British India to find a part of the 
jurisdiction of a principal Court conferred 
upon a Court subordinate to it. Thus 
we have Additional and Assistant Judges 
of all grades : and Assistant and Extra 
Assistant Commissioners invested with 
certain of the powers of a Deputy 
Commissioner in certain territories. In 
the Central Provinces the Financial Com¬ 
missioner is invested with certain of the 
powers of the Chief Commissioner. But 
the conferral of such powers does not 
make him an Additional Chief Commis¬ 
sioner nor does the investing of an Extra 
Assistant Commissioner with some of the 
powers of the Deputy Commissioner make 
him a Deputy Commissioner or Additional 
Deputy Commissioner or affect his sub¬ 
ordination to the Deputy Commissioner 
otherwise than in the matter of appellate 
jurisdiction. In the same way a Magis¬ 
trate invested with powers under S. 30, 
Criminal Procedure Code, is not, in any 
sense, a Court of Session or an Assistant 
Sessions Judge. He is given exceptional 
powers to try certain offences, ordinarily 
triable only by a Court of Session, but 
he tries them as a Magistrate. That is to 
say, he takes cognizance under S. 190, 
and not under S. 193 of the Code of 
Criminal Procedure, and, having begun a 
Sessions case as a trial, he, nevertheless 
may do what no Assistant Sessions Judge 
could do, viz., commit for trial by a 
Court of Session under S. 347 (1). When 
he himself carries out the trial, he 
proceeds under Chapter 21, and not under 
Chapter 23 of the Code last above- 
mentioned. Hence, notwithstanding his 
special powers, he remains a Magistrate 
and nothing else. He is not an Assistant 
Sessions Judge, but, if I may so describe 
him, a magisterial substitute for him. 
Therefore under S. 17 (1), Criminal 
Procedure Code, he is, if not himself the 
District Magistrate, subordinate to the 
latter, in the same way and to the same 
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extent as any other Magistrate of the 
first class in the same district ; and 
sub-S. (5) of that section applies to him. 
I his was the view taken in Jalloo \ 
Emperor (1). It follows that where a 
Subordinate Magistrate of the first class, 
invested with powers under S. 30 of the 
Code of Criminal Procedure, makes an 
order of discharge in a case which, under 
Schedule II of that Code read with 
S. 28 or 29 thereof, is triable exclusively 
by the Court of Session, such order is 
open to revision by the District Magis¬ 
trate under Ss. 436 and 437 of the same 
Code. Hence the District Magistrate of 
Raipur had power to revise the order of 
discharge made in the present case, if 
legal and sufficient ground existed for 
such revision. 

I now take up the next question. It is 
manifest that in this case the District 
Magistrate came to a different conclusion 
upon the same evidence as that which 
Mr. Collins considered insufficient to be a 
basis for framing a charge against the 
accused. There was no failure to make 
due inquiry into the charge, though the 
District Magistrate believes himself to 
have discovered a defect in the exami¬ 
nation of the accused by Mr. Collins. 
The case is obviously one in which the 
District Magistrate, having come to a 
different conclusion from that of the 
Magistrate who tried the case, has, for 
that reason, set aside the order of dis¬ 
charge, and has sent the case to another 
Magistrate, who has no special powers 
under S. 30 aforesaid, with what is practi¬ 
cally a mandate to commit for trial by a 
Court of Session. 

Whether such procedure is legal isopen 
to some doubt. It is a question on which 
there is some conflict of opinion. In 
Empress v. Bhagwan (2) it was laid down 
by Croslhwaite, J. C., that 

“ where a Magistrate, after taking all the evi¬ 
dence, discharges an accused person, S. 437, 
Criminal Procedure Code, does not empower the 
Sessions Court to order a fresh trial in order 
that another Magistrate may consider the same 
evidence and give his opinion on it.” 

The District Magistrate has disregard¬ 
ed this ruling on the ground that it is 
41 an old case.” That is a reason for 
giving all the more obedience to it. A 
long established and unmodified dictum 

(1) (1904) 15 P. R. (1904) Cr.« 1 Cr. L. J. 1063. 

(2) (1889) 2 C.P.L.R. 82. 
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is far more binding than a new proposi¬ 
tion. Nor is it any justification for dis¬ 
regarding the ruling of this Court by any 
Court subordinate to it that a different 
view of the law has been taken by the 
High Courts of other provinces. But in 
Emperor v. Debidas (3)—which is a ruling 
under the 1898 Code, while Empress v. 
Bhagwan (2) was decided under the 18S2 
Code—it was laid down by Ismay, J.C., 
that the expression ‘further inquiry’ 
does not imply that additional evidence 
must be forthcoming, and that any mis¬ 
take or illegality or irregularity in the 
proceedings will justify the District 
Magistrate in setting aside an order of 
discharge. In the present case there 
does not seem to be any mistake, ille¬ 
gality or irregularity in the procedure of 
Mr. Collins ; and I doubt whether the 
order for a further inquiry is legally sus¬ 
tainable. In Dulla v. Empress (4) such 
a course was held to be improper. How¬ 
ever, having regard to the conflict of 
authority, I prefer not to decide that 
question. I am competent to interfere 
in revision on the ground of impropriety 
with an order that may not be illegal. It 
seems tome that there are two respects in 
which the order made by the District 
Magistrate in this case is improper, 
namely— 

(1) that he has directed a junior 
Magistrate not empowered under S. 30, 
Criminal Procedure Code, to review upon 
the same evidence the judgment of a 
senior Magistrate who is so empowered ; 
And 

(2) that his order for further inquiry is 
in terms a judgment on the merits of the 
case which must seriously prejudice the 
accused before the new Magistrate. 

I am of opinion that where a District 
Magistrate considers that a case triable 
only by a Court of Session, which has 
been tried by a specially empowered 
Magistrate and has ended in a discharge, 
has been incompletely or imperfectly 
tried, he may order further inquiry by 
the same Magistrate or by another 
Magistrate equally empowered, but not 
by a Magistrate without special powers 
and, therefore, in a sense, a Court of 
inferior jurisdiction to the Court which 
ordered the discharge. But where in 
such a case the whole of the prosecution 

( 3 ) (1901) 14 C.P.L.R. 161. 

(4) (* 9 °*) * P. R. 1901 Cr. 


evidence has been taken and there is no, 
material defect of procedure, and the 
Magistrate discharges because, in his 
opinion, the evidence is sufficient or in¬ 
credible. then, if the District Magistrate 
comes to a different conclusion upon 
the evidence, his proper course is 
to make an order of commitment 
uDder S. 436 of the Criminal Procedure^ 
Code. In the present case, which is aj 
Sessions case, it is manifest that the! 
District Magistrate formed the con-, 
elusion that Mr. Collins ought to, 
have framed a charge against the accused; 
and tried him. Under those circumstances^ 
the District Magistrate should have 
ordered a commitment to the Court of 
Session. 

As regards the second ground of impro¬ 
priety, there is clear authority in Waked 
Ali v. Emperor (5), if authority is neces¬ 
sary for so obvious a proposition. As I 
have already said, the order, in terms, is 
practically a mandate to a subordinate 
Magistrate to commit the accused for 
trial. It makes prominent all the points 
against him, and makes no mention of the 
points in his favour, e. g., that the 
complainant has undoubtedly lied in say¬ 
ing that he was dismissed from the accus¬ 
ed’s service for no reason whatever In 
every way the better course was for the 
District Magistrate to have ordered the 
commitment of the accused, and it seems 
expedient that he should now be directed 
to make that order. 


For the above reason the order of the 
District Magistrate for further inquiry is 
set aside, and he is directed to make an 
order under S. 436, Criminal Procedure 
Code, committing the accused for trial. 
The District Magistrate may himself make 
such an order : Queen-Empress v. Suren- 
dra Nath Sarkar (6) and Queen-Empress v. 
Krishnabhat (7). The offence is non* 
bailable, but inasmuch as the commit¬ 
ment will rest entirely upon a difference 
of opinion as to the credibility of the 
complainant between the District Magis¬ 
trate who did not, and the specially 
empowered Magistrate who did, examine 
him, I further direct that, subject to any 
future order by the Court of Session, the 
accused, notwithstanding commitment, 
be admitted to bail himself in R s, 5,000 

Jgj {> 905 ) 32 Cal 1090-3 Cr. L. J. lao. 

1 * 18 - cai - *»■ 


(7) 


10 Bom. 319, 
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ana two sureties of Rs. 2,500 each pend¬ 
ing the commencement of his trial. 
P.N./R.K. 

Order accordingly . 
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Batten and Stanyon, a. J. Cs. 

Mt. Parwati and another —Defendants 
—Appellants. 

Y. 

Govind Prasad and another —Plaintiffs 
— Respondents. 

hirst Appeal No. 46 of 1916, decided 
on 15th November, 1916, against the 
Decree of Dist. Judge, Raipur, dated 
22nd March, 1916. 

(a) Transfer of Property’Act (4 of 1SS2). S. 6 
—Hindu presumptive reversioner’s interest is 
not transferable. 

Under the Hindu Law the interest of a pre¬ 
sumptive reversioner expectant on the deter¬ 
mination of the interest of a female heir of the 
Propositus is a mere spcs successions** which by 
itself is not transferable as property. 

[P. 102. C. ij 

(b) Hindu Law—Sait—Reversioner—Though 
reversioner has no transferable interest be can 
sue for declaration against waste or alienation— 
Remote reversioner also can sue where immediate 
reversioner colludes. 

Nevertheless such a reversioner may sue for 
declaratory relief against the effect upon the 
reversionary interest of acts by the female heir, 
such as waste or alienation, which might 
endanger the proper vesting of that interest, or 
which involve a repudiation of that interest. 

NY here the immediate reversioner colludes in 
the waste or alienation, such a suit may be main¬ 
tain =d by a more remote reversioner. 

IP. 102, C. 1.] 

(c) Hindu Law—Sait — Reversioner—Rever¬ 
sioner's sait for declaration b in his representa¬ 
tive capacity. 

A reversionary heir appealing to the Court 
for such relief, does so in a representative capa¬ 
city, so that the corpus ’of the estate may pass 
unimpaired to those entitled to the reversion. 

[P. 102, C. 1.] 

<d) Specific Relief Act <1 of 1877), S. 42— 
Declaratory suit by remote reversioner—He does 
not acquire status of immediate reversionary 
heir thereby. 

But while a presumptive reversioner under 
Hindu Law has a right to demand that the estate 
be kept free from waste and free from danger 
during its enjoyment by the female owner for 
life, he cannot seek to stamp the character of a 
reversionary heir upon himself by a suit laid 
under S. 42 of the Specific Relief Act, 1877, 
brought against the holder of the intermediary 
estate only. [P- 102, C. 2.J 

(e) Specific Relief Act (1 of 1877), S. 42 
Scope—Hindu reversioner when has cause of 
action for suit stated. 

In a case under Hindu Law an atta c k upon 
the reversionary interest does, but an attack 


upon the personal expectations of any individual 
a aiming to be a reversionar does not, give rise 
to a cause of action under S. 42 of the Specific 
Relief Act. [P. 102, C.2.] 

(f) Specific Relief Act (1 of 1877 j, S. 42 — 
Suit for mere declaration of status of 
reversioner is not tenable. 

A claim to a declaration simp/idler of the 
individual status of a reversioner cannot or at 
any rate ought not to be made the subject- 
matter of a suit under S. 42 of the Specific 
Relief Act. Case-law discussed. [P. 104, C. 2.J 

3 . S. Gour and T. Bose —for Appel¬ 
lants. 

F. R. Pandit and K. F. Deoskar —for 
Respondents. 

Judgment. — The following genealogical 
tree has been alleged by the plaintiffs to 
correctly represent their relationship with 
the defendants :— 

Pi la Sao. 

_I 


Gaji Sao Dbiraji Sao Baijnath Sao Hir.charam 

1 1 I 

Dhirpal Sao Bhuru Sao Mt. Bisahin 

_J _ (P. W. No. 13 ex 

amined on 

GOVIND PRASAD Gajanad commission) 
(Plaintiff No. 1) (Plaintin No. 2) 


Khusru Sao Rahaipai Sao 

_| married Bhana Bai 

| | Defendant No. 2) 

Mt. Gomti Mt. Rohni | 

(P. NY. No. 12 ex- Sunderlal married 

amined on Parwati Bai 

commission) (Defendant No. 1) 

I 

Sarjupershad 
(NYitness ex¬ 
amined by 
Court.) 

The plaintiffs asserted that they are 
the reversionary heirs of Sunderlal ex¬ 
pectant on the deaths of the defendants 1 
that the defendants deny the above 
relationship : that Parwati Bai and Bhana 
Bai have had litigation over the estate of 
Sunderlal, which has ended in some of 
that estate being allotted by compromise 
to Bhana Bai for her life by way of 
maintenance: and that the defendants 
intend to alienate the estate to the 
detriment of the plaintiffs. Upon these 
allegations the plaintiffs sought a declara¬ 
tion that they are the reversionary heirs 
of Sunderlal and entitled to his estate 
after the decease of both the defendants* 
The defendants denied the alleged re- 
lationship between the plaintiffs and 
Sunderlal: they further denied any 
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intention to alienate the estate: they 
admitted the litigation between them and 
the fact of a transaction purporting to be 
a compromise ; but Parwati Bai repudiat¬ 
ed, while Bhana Bai affirmed, the 
compromise alleged by the plaintiffs : the 
defendants also pleaded that the suit is 
not maintainable. 


The lower Court held the above tree 
proved, and, upon the authority of the 
decision of Ismay, J. C., in Rao 
Uiralal v. Thakur Gulab Singh (i), 
decided that the denial by the defend¬ 
ants of the genealogy claimed by 
the plaintiffs gave the latter a cause 
of action for relief under S. 42 of the 
Specific Relief Act, 1877, and gave them 
a decree declaring as follows : — 

“ The plaintiffs are the grandsons of Dhiraji, 
who was the brother of Hincharam the father of 
kahipali Sao, who was the husband of defen¬ 
dant No. 2 and the father-in-law of Sunderlal. 
the husband of defendant No. 1.” 


(The word ‘father-in-law’ is evidently a 
mistake for the word ‘father,’ and the 
reference, in a formal document like a 
decree, to defendants by number instead 
of by name is to be regretted.) 

hrom this decree the defendants have 
made the present appeal, upon two main 
grounds which may be stated thus: — 

(1) The plaintiffs have no cause of 
action, or at any rate, in the proper 
exercise of the Court’s discretion, no 
decree should be given to them. 

(2) The lower Court has wrongly found 
that the plaintiffs are related to the late 
Sunderlal in the way stated by them. 

In the view we take of the law it is 
only necessary to adjudicate on the first 
of these grounds, and, therefore, we 
leave open and undecided the question 
raised by the second. 


The plaintiffs’ claim rests on S. 
of the Specific Relief Act, 1877, whi 
so tar as we are now concerned with 
is m these terms : — 

"Any person entitled to any legal chamcta. 
to any nght as to any property, may institut 

Per t° n i denyiD8 ’ or in ^restc<i 
ueny, his title to such character or right and 

Court may in its discretion make a declara 

therein that he is so entitled, and the plaintiff r 

not m snch suit ask for any further relief ” 



the presumptive reversioners of Sunder¬ 
lal expectant on the demise of the defen¬ 
dants, and they claim a declaration of 
their position in the family upon the 
allegations (1) that the defendants have 
denied their relationship, (2) that the 
defendants have litigated inter se, and 
made a compromise concerning the 
estate of Sunderlal and (3) that the 
defendants intend to alienate the 
estate. The first of these allegations 
is not disputed by the defendants, and 
for the purposes of this appeal may be 
treated as admitted by them. The second 
allegation is also admitted, except that 
there is a dispute between the defendants 
as to the validity of the compromise. 
The third allegation has been emphati¬ 
cally denied by the defendants, and there 
being no evidence to support it, we take 
it as not proved for the purposes of this 
appeal. 

The position then is this. The defen¬ 
dant Parwati Bai, as the heir of her 
deceased husband Sunderlal, is the 
present owner of his estate. The defen¬ 
dant Bhana Bai, as the mother of the 
propositus, is the immediate presumptive 
reversioner. The plaintiffs claim to be 
the next reversioners after Bhana Bai. 
Parwati Bai and Bhana Bai have denied 
that the plaintiffs occupy that position in 
the family, and are quarrelling over the 
estate between themselves. The questions 
postulated are these :— 


(1) Has a contingent reversioner under 
Hindu Law, as such, a “ legal character” 
within the meaning of that phrase in 
S. 42, Act I of 1877, or >s his interest in 
the reversion a right to property for the 
purposes of that section? 

(2) If either of the above questions is 
answered in the affirmative, then does the 
conduct of the defendants in this case 
give the plaintiffs a cause of action to sue 
for a declaration that they are entitled to 
that character, or have a right in that 
property ? 

(3) If so, then'should the Court exercise 
its discretion by granting that relief ? 


°icvcrsioner 

expectant on the determination of th 
interest of the female heir of a mal 
propositus, to claim declaratory relief i 
anticipation of the vesting of the reve 
sion have formed the subject-matter c 
much judicial consideration by the Priv 
Council and the High Courts in Indii 
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and the following points may now be 
taken as settled :— 

(1) That the interest of a presumptive 
reversioner is a mere spes successionis, 
which, by itself, is not transferable as 
property ; 

(2) that nevertheless such a reversioner 
may sue for declaratory relief against the 
effect upon the reversionary interest of 
acts by the female heir, such as waste 
or alienation, which might endanger the 
proper vesting of that interest, or which 
involve a repudiation of that interest 

(3) that where the immediate reversioner 
colludes in the waste or alienation, such 
a suit may be maintained by a more 
remote reversioner; and 

(4) that a reversionary heir appealing 
to the Court for such relief, does so in a 
representative capacity, so that the corpus 
lof the estate may pass unimpaired to 
those entitled to the reversion. 

But we can find no case in which, 
without any act, on the part of a limited 
female owner under Hindu Law, going to 
waste or endanger the corpus of the estate 
saddled with the reversion, declaratory 
relief has been given to any presumptive 
or contingent reversioner in support of 
his spes successionis. No doubt in Rao 
Hiralalw Thakur GulabSingh (1), Ismay, 
J. C., discussed the question, and seems 
to have been of opinion that a presump¬ 
tive reversioner, as such, holds a position 
recognized by law, and may, therefore, 
sue, under S. 42 of the Specific Relief 
Act, 1877, for a declaration of his 
legal character or status, and the lower 
Court purports to follow this decision 
in granting the plaintiffs a decree in 
the present case. But that Court seems 
to have been misled by an incomplete 
head note : because, in the last para¬ 
graph, published at page 5, the learned 
Judicial Commissioner makes it clear 
that it is only where there is a rival 
claim on the reversionary interest that 
“any necessity for a declaration as to 
the legal character or status arises.” In 
the case before Ismay, J. C., there was a 
male defendant, Rao Hiralal, besides the 
widows, and the plaintiff’s suit was 
evidently directed against his claim on 
the reversionary interest. Therefore the 
discussion of the question whether, dis¬ 
associated from that claim, the plaintiff 
was entitled to sue for a declaration in 
the abstract that he was the presumptive 
reversioner to the property in the hands 


of the ladies, was more or less academic 
and obiter. At any rate, as we shall 
now show, there is strong authority for 
the view that, while a presumptive 
reversioner under Hindu Law has a right 
to demand that the estate be kept free 
from waste and free from danger during 
its enjoyment by the female owner for 
life, he cannot seek to stamp the char¬ 
acter of a reversionary heir upon himself 
by a suit laid under S. 42 of the Specific 
Relief Act, 1877, brought against the 
holder of the intermediary estate only. 
The case of Manmotha Nath Bistvas v. 
Rahilli Moni Dasi (2) seems to be an 
authority the other way, but it is really 
not so, because, in that case, the suit 
included a prayer for an injunction to res¬ 
train waste. The learned Judges held the 
case to be analogous to that given as 
illustration (e) under S. 42 of the Specific 
Relief Act. No doubt where an act of 
waste or alienation has given a cause of 
action to a presumptive reversioner for a 
declaratory relief, as recognized and 
affirmed by the Privy Council in many 
cases— e g. that of Rani Anund Kunwar 
v. Court of Wards (3)—it is inevitable 
that the status of the plaintiff should be 
found. But it is so found to make apparent 
his right to bring the suit, and not to 
declare any right in him to succeed to the 
estate. If the learned Judges of the 
Allahabad High Court intended to rule 
that, independently of the allegations of 
waste, the plaintiff before them could 
have sued for a mere declaration that, as 
against the life-tenant, he was entitled to 
the legal status of next reversioner, then, 
with due respect, we are unable to agree 
with them. We hold that in a case under 
Hindu Law an attack upon the rever¬ 
sionary interest does, and an attack upon 
the personal expectations of any indi¬ 
vidual claiming to be a reversioner does 
not, give rise to a cause of action under 
S. 42, Act I of 1877. The question 
appears to ns to be concluded by two 
recent decisions of the Supreme Tribunal. 

In Sheo Parsan Singh v. Ramanandan 
Prashad Narayan Singh (4) their Lord- 
ships held that a suit brought by persons 
claiming a declaration that, according to 
Hindu Law. they were the reversioners of a 
propositus whose estate was in the hands 


(2) (1905) 27 A ». 406. 

{3) (1881) 6 Cal. 76 = 8 I. A. 14 (P C.). 

(4) A. I. R. (10I6) (P. C.) 78“43 Cal. 694 
33 I. C. 9M = 43 L?A. 91 (P- C.). 
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of two widows, was not maintainable with 
reference to S. 42 of the Specific Relief 
Act, 1877. The following extracts from 
the judgment of their Lordships (deliver¬ 
ed by Sir Lawrence Jenkins) will make 
the Tuling clear : — 

“ The contest before their Lordships 
has been confined to two issues :— 

1st. Is the suit maintainable ? 

2nd. Is the suit barred by S. 13 of the 
Code of Civil Procedure ? 

" The first of these problems takes the 
more specific form of an enquiry whether 
in the circumstances of this case the plain¬ 
tiffs are entitled to claim from the Court 
a mere declaratory decree of the charac¬ 
ter proposed. 

“ The Court’s power to make a declara¬ 
tion without more is derived from S. 42 
of the Specific Relief Act, and regard 
must, therefore, be had to its precise 

terms. It runs as follows :— 

* * 9 * * * 4 * 

“ A plaintiff coming under this section 
must, therefore, be entitled to a legal 
character or to a right as to property. 
Can these plaintiffs predicate this of 
themselves ? Clearly not ; and this is, in 
effect, stated in the plaint where they 
described themselves as entitled to 
Bachu Singh’s estate in case of an 
intestacy after the death of the defend¬ 
ant widows (paragraph 9). ” 

Again, in Jan/ti Ammal [ v . Narayana- 
sami Aiyar (5) the same view, as to the 
right of a particular person to obtain a 
declaration in favour of his personal spes 
successionis, was adopted by a Judicial 
Committee, as will be apparent from the 
following extracts from the judgment 

(delivered by Lord Shaw) : — 

The rule of the Hindu Law with 
regard to the nature of the widow’s 
estate may have been subject to various 
forms of expression, but in substance it 
is not doubtful. Her right is of the 
nature of a right of property ; her posi¬ 
tion is that of owner; her powers in 
that character are, however, limited; 
but to use the familiar language of 
Mayne’s Hindu Law, paragraph 625, 
page 870, ‘ so long as she is alive no one 
has any vested interest in the succession/ 
These propositions were not disputed. 

The law as to the situation of the 
reversionary heirs is also in substance 
quite cle ar : there is, as stated, no vest- 

I.c u * d - 


ing at the date of the husband’s death, 
and it follows that the questions of who is 
the nearest reversionary heir or what is 
the class of reversionary heirs fall to be 
settled at the date of the expiry of the 
ownership for life or lives ; that is to say, 
in the present case, at the death of the 
survivor of the appellant and her late 
husband’s motheT. Even where the Courts 
have proceeded, prior to the opening of 
the succession, to give any declaration, 
that has been done for special reasons 
only, as in Jatpal Kumar v. Indar Baha¬ 
dur Singh (6), and —to use the language 
of Sir Arthur Wilson (page 70)—it is 
made clear that ‘ whenever the succession 
opens by the death of the widow the pre¬ 
sent decision will have settled nothing as 
to who should succeed.' 

“ It follows from this state of the law 
that it is impossible to predicate at this 
moment who is the reversionary heir of 
the deceased proprietor. If a Court of 
Law proceeded to make any declaration 
of right upon that subject, such a decla¬ 
ration would be subject to being rendered 
valueless by the development of events. 
It would not, after events had developed, 
be even of authority in regulating or 
declaring the rights of the present res¬ 
pondents as against any other claimant 
to the character of reversionary heir. 
A priori , accordingly, a declaration of 
right granted at the present stage would 
appear to be stamped with something in 
the nature of futility. 

It is also true that a reversionary 
heir, although having only those contin¬ 
gent interests which are differentiated 
little, if at all, from a spes successionis, is 
recognized by a Court of Law as having 
a right to demand that the estate be kept 
free from waste and free from danger 
during its enjoyment by the widow or 
other owner for life. 

But a reversionary heir thus appeal¬ 
ing to the Court truly for the conserva¬ 
tion and just administration of the 
property does so in a representative 
capacity, so that the corpus of the estate 
may pass unimpaired to those entitled to 
the reversion. 


inis representation is in law founded 
upon a^ different set of considerations 
from those which would seek to stamp 
the character of reversionary heir upon 
one individual. The latter ooeration 

e^C.)^ A “- 23iS -7 0 - C - a 39-3iI.A: 
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attempted during the enjoyment of the 
life-estates would necessarily be prema¬ 
ture, and might, as stated, be futile. The 
former is justified by the considerations 
of keeping the estate intact for the 
persons to whom as reversioners it shall 
ultimately and at the proper time be 

determined that the estate shall go. 

By the decree of the Subordinate 
Judge —.—the following orderwas made, 
namely, ‘that the plaintiff is declared to 
be the next reversionary heir of the 
deceased Ramaiyar after the lifetime of 
defendants Nos. i and 2’ (his widow and 

mother).For the reasons above set 

forth it is plain that such a declaration is 
unavailing as well as premature. It 
appears 10 have arisen on account of a 
dispute as to whether the plaintiffs’ 
relationship to the deceased had been 
made out, and the Courts below may have 
been misled by the circumstance of that 
dispute into permitting the question of a 
declaration to enter the decree. The 
fown of the declaration was that the 
plaintiff was 'the next reversionary heir.’ 

“ In their Lordships’ opinion the 
plaintiff-respondent was not entitled to 
such a declaration. Had waste of, or 
danger to, the estate been established, 
the title of the plaintiff to bring those 
matters before the Court in his represen¬ 
tative capacity as a possible reversionary 

heir would have been allowed.But the 

whole of that part of the case has failed. 
And in their Lordships’ opinion the case 
must accordingly be treated as if the suit 
had been directed simplicity to a 
declaration of the plaintiff's individual 
right. 

“ Their Lordships will humbly advise 
his Majesty that the appeal should be 
allowed, that the suit should be dismissed 
and that the respondent do pay the costs 
before the Board and in the Courts below.’’ 

The representative capacity in which a 
Hindu reversioner sues for declaratory 
relief in protection of the reversion was 
fully explained by their Lordships in 
Venkatanarayana Pillay v. Sub- 
bammal (7), and was discussed by a 
Bench of this Court in Ramdin v. Raj 
Rani (8) and by one of us in the recent 
case of Ganesh Prasad v. Must. Rcwa 
Rai (9), decided on the 31st August. 1916. 

(7) A. I. R. (1915) P. C. 124 = 38 Mad. 406 = 
29 I. C. 298 = 42 I. A. 125 (P- C.). 

(8) (1912) 8 N. L. R. 113= 17 I. C. 101. 

(9) A. I. R. (1917) Nag. 86 = 41 I. C. 883 = 
13 N. L. R. xi6. 


In the present suit no allegation has 
been made of any alienation or act of 
waste by the widow in possession— 
Must. Parwati Bai, the first defend¬ 
ant. It is established that when her 
husband died she was a minor, and that 
her mother-in-law, the second defendant, 
Bhana Bai, assumed possession and 
asserted title over the estate. Litigation 
ensued, and Parwati Bai obtained 
a decree for the estate against Bhana Bai. 
Subsequently the guardian of Parwati 
Bai entered into a compromise which 
purports to give Bhana Bai possession 
over some of the estate as maintenance 
for her life. This compromise is now 
repudiated by Parwati Bai, and the dis¬ 
pute is pending. But in none of these 
acts of the defendants is the ultimate 
devolution of the reversion in any way 
affected. Therefore, the claim of the 
plaintiffs is reduced, and the decree given 
by the lower Court amounts, to a decla¬ 
ration simplicity of the individual status 
of the plaintiffs which is premature and 
may be futile. Such a claim cannot, or 
at any rate ought not to, be made the 
subject-matter of a suit under S. 42 of 
the Specific Relief Act, 1877, and the 
decree of the lower Court cannot be sus¬ 
tained. It seems to be illegal : at any 
rate it is indiscreet. 

We, therefore, allow this appeal, and, 
reversing the decree of the lower Court, 
we dismiss the suit, and the plaintiffs 
must pay and bear the costs in both 
Courts. We allow one hundred 
rupees (Rs. 100) as Pleader’s fees in this 
Court. 

P.N./R.K. 

Appeal allowed. 
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Batten and Stan von, A. J. Cs. 

Ballabhdas —Defendant—Appellant. 


v. 


Paikaji —Plaintiff—Respondent. 

First Appeal No. 30 of 191S. decided 
on 23rd February, 1916, against the Decree 
of Dist. Judge, Wardha, dated 23rd 


member, 1914- . ^ _ 

a) Contract Act (9 of 1872), Scope of. 
Although the Indian Contract Act purports to 
>1 only "with certain parts of the law relating 
contracts," yet where it does treat with a 
iject in a way at variance with the law of 
gland, it should be regarded as exhaustive and 
ding on the Courts in India. [P. no, C. i.J 

b) Contract Act (9 of 1872), Si. 39 and 64— 
ty rescinding voidable contract, who is. 
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\ person who puts an end to a contract under 
S. 30 of the Contract Act, is “ the party rescind¬ 
ing a voidable contract” for the purposes of 

S. 6i of the Act. iS Mad. 126, foil. 

[P. 110, C. t.J 

(c) Contract Act (9 of 1872), S. 74-Depo*it by 
purchaser — Forfeiture on default — Secaon 

applies. , 

In every case governed by the Contract Act, 
where a deposit is made by a purchaser with the 
vendor as part payment in advance of the pur¬ 
chase-money, subject to a stipulation that it 
shall be forfeited if the purchaser shall make 
default, S. 74 of the Act applies and gives the 
Court a discretion to deal with the question of 
forfeiture on equitable principles. (P. ill, C. I-! 

(d) Contract Act (9 of 1872), S. 74-Earnest 
money—What is. stated. 

To come within the principles applicable to 
earnest-money, however, such a deposit must be 
something paid over at the time of entering upon 
the bargain, and those principles cannot rightly 
be applied to any future payment to be made 
under the contract. IP. m, C. 1.] 

The origin and nature of earnest-money dis¬ 
cussed and explained. Case-law discussed. 


M. V. Abhyankar and Krishna Rao 
Deshmukh —for Appellant. 

C. V. Parakh~ior Respondent. 

Judgment.— This appeal arises out of 
a suit for specific performance of a con¬ 
tract for the sale of a malquzari village 
in the Wardha District. The plaintiff, 
who is an agriculturist of the Yeotmal 
District in Berar, is the intending vendee, 
and he claims, as an alternative to speci¬ 
fic performance, a refund of Rs. 10,000 
paid by him to the defendant, with 
interest thereon. The defendants is a 
banker and landlord, resident at Jubbul- 
pore, and carrying on business and 
holding property there and in numerous 
other places. On his behalf the claim 
for specific performance was contested on 
the ground that the contract had gone off 
owing to the default of the plaintiff ; and 
in respect of the alternative relief it was 
pleaded that the defendant is entitled to 
retain Rs. 2,000 of the Rs. 10,000 paid 
to him as being earnest money forfeited 
by the plaintiff. The Court below has 
refused to order specific performance, and 
has given the plaintiff a decree for a 
refund of Rs. 10,000 without any interest 
thereon. In its judgment it has ordered 
that the plaintiff should pay all the costs 
of the suit, but in its decree it has thrown 
part of the costs on the defendant. The 
defendant has made the present appeal 
upon the following grounds :— 

(i) That a sum of Rs. 2,000 should 
have been held as forfeited by the plain¬ 
tiff to the defendant. 


(2) That the Pleader’s fee has been 
incorrectly calculated in the decree of the 
lower Court. 

(3) That part of the costs have 
wrongly been thrown on the defendant. 

In answer to this appeal the plaintiff 
has filed a cross-objection, re-asserting 
the claim made in the plaint for specific 
performance. The appeal and cross¬ 
objection were heard together, and this 
judgment will govern the disposal of both 
of them. 

The original contract between the 
parties is embodied in Exhibit D-i, the 
substance of which is as follows : 

Agreement between Paikaji Kunbi of 
Pipalapur in the Yeotmal District of 
Berar and Diwan Bahadur Ballabhdas of 
Jubbulpore through his firm at Hingan- 
ghat for the purchase by the former from 
the latter of the malquzari village of 
Pardi, No. 215 of the Hinganghat l'ahsil 
in the Wardha District, for Rs. 31,000 
subject to the following conditions: — 

(1) Paikaji to pay the Rs. 31,000 
thus :— 

(a) Rs. 2,000 to be paid into the 
defendant’s shop at Hingan¬ 
ghat on 

Kunzoar Sudi 8, S, 1968 
30th September, 1911 A. D. 

(b) Rs. 19,000 to be paid into the 
same shop on Ghaitra Sudi 15, 
Sambat 1969 (1st April 912A.D.) 
upon which payment the seller 
is to execute a deed conveying 
to the purchaser the whole 
village, including the cultivating 
right in the sir land, formal 
permission for the sale of which 
it was the duty of the seller to 
obtain previously, and 

(c) The balance of Rs. 10,000 to be 
payable on Fagun Sudi 15, 
Sambat 1969 (22nd March, 
1913 A.D.); and for this sum 
the purchaser will execute in 
favour of the seller a mortgage 
of the village, including the 
cultivating rights in sir land, 
binding himself to pay the 
money on the above date with 
interest thereon at 8-annas 
per cent, per mensem, to be 
compounded in case of default. 
Sanction to mortgage the sir 
land will be obtained by the 
purchaser. 
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(2) The sale-deed and mortgage-deed 
to be executed upon payment of 
Rs. 21,000 in all by the 1st April, 1912 ; 
the seller to deliver possession of the sir 
and khudkasht lands on Chaitra Sudi 1st 
Sambat, 1969 (23rd March, 1912) after he 
had gathered his kharif, rabi and unhari 
crops of Sambat 1968, and to deliver 
possession of the residue of the village 
on payment of the price and execution 
of the sale-deed. 

(3) The purchaser agrees to pay the 
seller cash for all outstandings due to the 
latter by the tenants of Pardi on book 
dealings, arrears of rent, bonds, decrees, 
grain and all other dealings, and take 
over the same as his own outstandings, 
the cash payment being made on the 

Chaitra Sudi 15, S. 196Q 
1 st April. Iqi2. 

(4) The seller to take all the crops 
and profits and pay the revenue for 
Sambat 1968, and the purchaser’s rights 
and liabilities to begin with the Sambat 
year 1969. 

(s) The purchaser to buy such bullocks, 
grain, and other movable property of 
the seller at Pardi which the latter may 
wish to sell, and pay for the same 
separately. 

(6) If R S . 19 ,000 are not paid at the 
stipulated time and the purchaser does 
not take the village of Pardi, he shall 
forfeit the Rs. 2,000 paid as earnest 
money. 

In conclusion Nos. 5 and 112 area 51.42 
acres rented at Rs. 43-8-0 standing in the 
name of Kanhaiyalal are excluded from 
the contract above made. 

This agreement is duly stamped, and is 
dated the 23rd September, 1911. It is 
in the usual unilateral form as an agree¬ 
ment by Paikaji in favour of Diwan 
Bahadur Ballabdas, itis signed by Paikaji 
and attested by three persons, namely, 

(1) Lakhmichand, (2) Damodar and (3) 
Gopal. It will thus be seen that the 
plaintiff was required to act as follows: 

(1) to pay Rs. 2,000 both as part 
payment and as an earnest of the contract 
on the 30th September, 1911 ; 

(2) to pay Rs. 19,000 towards the price 
of the village, and such further sum as 
might be necessary to buy up the 
defendant’s outstandings in Pardi on the 
xst April, 1913, and to execute on that 
date a mortgage of the village, including 
the sir iand, for Rs. 10,000 payable on 
the 22nd March, 1913, with interest at 


S annas per cent, per month, being the 
balance of the purchase-money, and tor 
this purpose to obtain sanction from the 
Revenue authorities for including the sir 
land in the mortgage. 

The defendant was required 

(1) to obtain Government sanction to 
the sale of his occupancy rights in the 
sir land ; 

(2) to deliver to the plaintiff possession 
over the sir and khudkasht lands on the 
1st day of Sambat 1969, which corres¬ 
ponded with the 19th March, 1912 ; 

(3) upon payment of Rs. 19,000 on the 
1st April, 1912 in addition to Rs. 2,000 
paid on the 30th September, 1911, to 
execute a formal deed conveying the 
entire village to the plaintiff, and to give 
him complete possession thereof, subject 
to his execution of a mortgage as stipu¬ 
lated for the Rs. 10,000 of the price still 
unpaid. These being the mutual under¬ 
takings it is now necessary to see how 
they were carried out. There is no 
exaggeration in saying that neither party 
performed any single one of the parts 
they undertook to perform, as will appear 
from the following history of events : — 

1. On the 30th September, 1911 the 
plaintiff paid nothing. 

2. On the 7th October, 1911, the 
plaintiff paid Rs. 115 in cash for which 
he obtained a receipt in which the money 
is described as earnest and in part pay¬ 
ment of the price of Pardi. At the same 
time the plaintiff pledged certain orna¬ 
ments with the defendant’s firm. (Vide 
Exhibit P-i). 

3. On the 2 xst November, 1911 the 
plaintiff paid Rs. 1,000 to the defendant’s 
Hinganghat firm and redeemed the 
pledged ornaments. He was given a 
receipt in which the Rs. 1,000 are 
described as part price of village and 
earnest. (Vide Exhibit P-2). 

4. On the 11th February, 1912 the 
plaintiff paid to the same firm Rs. 8,885 
and obtained a receipt showing this 
money to have been a further part pay¬ 
ment of the price of Pardi. (Vide 
Exhibit P-3). These three payments 
complete the Rs. 10,000 which is all that 
the plaintiff paid. 

5. The defendant delivered possession 
of the sir and khudkasht land to the 
plaintiff on the 19th March, 1912, but, 
according to the plaintiff, his agents 
resumed it forcibly before the time 
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arrived for ploughing and sowing the 

land. . 

6. The plaintiff failed to pay the 

money required from him under t e 
agreement on the rst April, 1912, namely, 
another Rs. 11,000 necessary to make up 
Rs. 21,000 on account of the price, plus 
an unascertained sum, afterwards said to 
have been Rs. io.ooo, required to buy 
out the defendant as the village banker 

and money-lender. . . 

7. The plaintiff had apparently antici¬ 
pated this failure and seems to have 
visited the defendant at Jubbulpore early 
in March 1912 to obtain fresh terms, 
tor on the 9th March, 1912 the defen¬ 
dant personally wrote Exhibit D-5 to his 
own firm in Hinganghat thus: — 

••Compliments. Paikaji Patel called on 
me. I have told him clearly that he 
must act op to the terms of the agree¬ 
ment; but that if he cannot pay accord¬ 
ing to the terms of the agreement* I 
will allow Rs. 20,000 to remain out¬ 
standing for one year, but will charge 
interest at nothing less than one per 
cent, per month; and that I will take 
in cash all the money due from tenants, 
and will not allow any balance to 
remain outstanding. He will now 
return. Chanbaji, go with him to 
Badnera, explain to him all the sums 
which are due to me from tenants, and 
act according to what is written above. 
If he keeps Rs. 20,000 unpaid, have 
a mortgage of the village with tirberkha 
executed by him. Have the rate of 
interest entered at 1 per cent, per 
month, and have registration effected. 
Prepare and send to me the draft sale- 
deed of the village. Have the deed 
written and send it. Have the sir borkha 
of the village mortgaged. If it be 
necessary to obtain sanction, take the 
necessary steps to sanction it." 

We pause here for a moment in the 
narrative of events to discuss the posi¬ 
tion now set up. This letter, written 
three weeks before the date on which the 
plaintiff was to have completed payment 
of Rs. 21,000, shows beyond doubt that 
the parties made an alternative contract 
at Jubbulpore in novation, at the plain¬ 
tiff’s option, of the agreement embodied 
in Exhibit D-r. It remained open to 
the plaintiff to act up to the original 
contract by completing payment of 
Rs. 2x,ooo, by the rst April, 1912; but it 
was also at his option to pay only 
Rs. i.ooo more and for the balance of 
Rs. 20,000 to execute a deed of mort¬ 
gage, undertaking to pay that amount 
with interest at 1 per cent, per month in 
one year, the property mortgaged being 


the village with cultivating rights in 
s«r land. But this offer was now- 
saddled definitely and inseparably with 
the further condition that the plaintiff 
should find the cash required to buy up 
the defendant’s investments in the village. 
Subject to this modification the contract 
of sale was maintained, and the plaintiff 
had a clear right to possession of the sir 
and khudkasht lands. It was just here 
that the defendant’s Hinganghat agents 
seem to have displayed more astucity 
than honourable dealing. I hey un¬ 
doubtedly resumed possession of those 
lands. They do not appear to have made 
any attempt to carry out the orders of 
their master requiring them to send him 
the sale-deed or its draft, and to obtain 
from the plaintiff a deed of mortgage for 
Rs. 20,000 of the unpaid purchase-money. 
They applied, however, on the 6th May, 
1912 for sanction to sell the sir lands, 
and sanction was given on the 1st July, 
1912. The plaintiff, meanwhile, was set 
the impossible task of obtaining sanction 
to mortgage sir lands which did not yet 
belong to him, and it will cause no sur¬ 
prise when we say that sanction in pros¬ 
pective was refused. The plaintiff would 
probably have had no difficulty in finding 
the Rs 1,000 necessary to reduce the un¬ 
paid balance of the purchase-money to 
Rs. 20,000. But before he could reason¬ 
ably be expected to do any more, it was 
the duty of the defendant to put him in 
possession of the home farm, and to 
execute a deed transferring the property 
to him on condition that he mortgaged 
the same at once for the Rs. 20,000 left 
unpaid and—if it was a condition prece¬ 
dent to completion of the sale—that he 
paid in cash the sum necessary to transfer 
to him the defendant’s village invest¬ 
ments. The plaintiff undoubtedly sold 
some lands in Berar to raise money for 
completing the purchase ; but the defend¬ 
ant’s agents held up the sir and khudkasht 
lands, despite an unsuccessful effort made 
by the plaintiff to recover possession by 
proceedings under Chapter XII of the 
Code of Criminal Procedure ; and the 
result of this was that the plaintiff held 
up such money as he had. Negotiations 
went on, and, on the 14th May, 1913, the 
defendant’s agents obtained an agree¬ 
ment, Exhibit D-4, from Ganpati the son 
of the plaintiff, Paikaji, the document 
being executed at Nagpur, where also 
the defendant has a branch business. 
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This agreement recites that owing 
to the failure of Paikaji to find 
the money required under the contract of 
the 23rd September, 1911, that contract 
had been rescinded : that Rs. 2,000 as 
earnest and Rs. 8,000 in part payment 
had been paid, whereof Rs. 800 being 
appropriated to another account Rs. 9,200 
remained available : that it had now been 
agreed that the defendant should sell 26 
sir and khudkasht fields, specified in the 
document, for Rs. 21,900 of which 
Rs. 9,200 had already been paid, and 
Rs. 12,700 should be paid before the 
officer registering the deed of sale. The 
deed repeats the condition as to buying 
in village investments, and provides that 
if the defendant refused to sanction this 
agreement it should be treated as void, 
and thereupon Rs. 9,200 should be 
returned to the plaintiff. 

-Nothing came of this agreement, and 
the plaintiff has repudiated it as a fraud 
practised on his son. There is no ground 
for accepting that view of it. What is 
certain is that both parties were nego¬ 
tiating to come to some fresh agreement 
by which the plaintiff should get the 
village and the defendant should get all 
the money he wanted, including the 
advantage of having his investments in 
the village taken over by the plaintiff for 
their face value paid in cash. Later on 
the defendant seems to have ignored 
offers made by the plaintiff to buy the 
whole village for the original price of 
Rs. 31,000, some of the remaining 
Rs. 21,000 having been raised by selling 
Berar lands and arrangements to borrow 
the remainder having been made with 
persons who are said to have promised 
to lend it. But we agree with the lower 
Court for the reasons given by it, that 
the plaintiff never made any valid tender 
of Rs. 21,000 in cash to the defendant, 
or to any of his agents authorized to 
receive it. Moreover, in the confused 
state of the negotiations there remained 
no specific agreement under which the 
tender could be made. Meanwhile, 
however, the defendant retained posses¬ 
sion of the sir and khudkasht lands of 
I’ardi, and also of the Rs. 10,000 paid 
by the plaintiff in October and Novem¬ 
ber, 19ix and February, 1912. It is said 
that he was always willing to repay 
Rs. 8,000 thereof, but there is no proof 
that any offer to do so was ever made. 
F-ventually on the 27th June, 1913, the 
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plaintiff filed the suit out of which this 

appeal has arisen with the result alreadv 
stated. J 

The suit, so far as it is a suit for 
specific performance of the original con¬ 
tract, was as badly advised as is the 
cross objection preferred against the dis¬ 
missal cf the claim for that relief. 
Though we do not agree with the Court 
below that the defendant was altogether 
free from blame in respect of the stipula¬ 
tion for delivery of the sir and khudkasht 
lands,—especially after Rs. 10,000 paid 
up by February 1912, made such deli¬ 
very, at least for a year, quite safe, even 
if the sale eventually fell through,—yet, 
it is manifest that, by his failure to find 
Rs. 21,000 by the date fixed, or at least 
for a reasonable time—say two months— 
after that date, the plaintiff lost all 
equitable claim to specific enforcement 
of the contract. That he subsequently 
negotiated for, and actually obtained, 
fresh terms is beyond doubt, and we are 
satisfied that both parties abandoned the 
original stipulations, and that neither can 
now claim specific enforcement of any 
one of them. The cross-objection, there¬ 
fore, fails, and is dismissed with costs, 
except so far as we use it for the order 
we intend to make concerning the costs 
of the suit. 

Turning now to the appeal of the 
defendant claiming Rs. 2,000 as forfeited 
earnest-money, the law on the subject 
first calls for consideration. The leading 
case in England appears to be Howe v. 
Smith (1). This decision was followed in 
Soper v. Arno/d (2), which was affirmed 
by the Court of Appeal, Soper v. 
Arnold (3), and by the House of Lords, 
Soper v. Arnold (4). In Howe v. Smith (1), 
on a sale of real estate, the purchaser 
paid £s°° which were stated in the con¬ 
tract to be paid ‘ ‘as a deposit, and in 
part payment of the purchase-money.’’ 
'There was no stipulation that, on default 
by the purchaser to complete the pur¬ 
chase, the deposit should be forfeited. 
The purchaser was not ready with his 
purchase-money, and, after repeated 
delays, the vendor re-sold the property 
for the same price. The original pur¬ 
chaser having brought an action for 
specific performance, it was found that the 

(1) (1884) 27 Ch. I). 89 =53 L. J. Ch. 1055. 

(2) (1887) 35 Ch. D. 384 = 56 L. J. Ch. 456. 

(3) (1888) 37 Ch. D. 96 = 57 L. J. Ch. 145. 

(4) (1889) M A - C. 429 = S9 L. J. Ch. 214. 
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purchaser had lost by his delay his right 
to enforce specific performance. Under 
these circumstances it was held that the 
deposit, although to be taken as part 
payment if the contract was completed, 
was also a guarantee for the performance 
of the contract, and that the plaintiff, 
having failed to perform his contract 
within a reasonable time, had no right to 
a return of the deposit. But all the three 
learned Judges responsible for the deci¬ 
sion made it clear that forfeiture of the 
deposit did not necessarily follow as 
a result of such default as disentitles 
the purchaser to specific performance, 
Cotton, L. J., said: 

41 1 do not say that in all cases where this Court 
would refuse specific performance, the vendor 
ought to be entitled to retain the deposit. It 
may well be that there may be circumstances * 

* which would require the Court * ' e m> to 
refuse to order specific performance, in which it 
could not be said that the purchaser had repudi¬ 
ated the contract, or that he had entirely put an 
end to it so as to enable the vendor to retain the 
deposit. ” 

And again, 

“In my opinion, without at all laying down that 
whenever the Court refuses specific performance 
it will allow the vendor to retain the deposit, in 
this case and under this contract the purchaser 
has so acted as to repudiate on his part the 
contract, and he cannot under those circum¬ 
stances take advantage of his own default to 
recover this deposit from the vendor. " 

Bowen, L. J., said : 

“ I am of the same opinion * It does 

not follow as a matter of law on principle that 
because specific performance is refused, there¬ 
fore the whole contract is at an end in law. We 
have to look to the conduct of the parties and to 
the contract itself, and putting the two things 
together, to see whether the purchaser has acted 
not merely so as to break his contract, but to 
entitle the other side to say he has repudiated 
and no longer stands by it. M 

Fry, L. J,, after making it clear that 
his observations referred to 14 the case of 
money paid on the signing of a contract” 
both as a deposit and in part payment, 
and after giving the history of the custom 
of earnest, said ;— 


“Such being my view of the nature of 
deposit, it appears to me to be clear that 
parchp^er has lost all right to recover it 
he has lost both his right to specific perfo 
, ‘," 1 ? ity and his to SQe 

damages for its non-performance at law T 

h *r Ch T r has by his dela y lost aH right 
specific performance we have already decid 

5ll ST S ‘° ,n r qUi L e Whe,her he ha S y also 1 
allnghtto sue for damages for its non-perfoi 


** iS -, theD - Clear that > assuming then 
was a deposit made in this case to bine 
the bargain, the mere fact that the 


plaintiff has lost the right to enforce 
specific performance of the contract svould 
not give the defendant any absolute right 
to retain the deposit. That this is the 
law of India as well as of England was 
accepted by a Full Bench of the Bombay 
High Court in Ibrahimbhai v. Fletcher (5). 
It is true that in Bishan Chand v. Radha 
Kishan Das (6), a Division Bench held 
that where a contract for sale goes off 
by default of the purchaser, he cannot 
recover any deposit which may have been 
paid by him 10 the vendor in pursuance 
of the contract. But, with due respect 
for the learned Judges responsible for 
this decision, we think that the propo¬ 
sition is much too widely stated, going 
much further than the majority of the 
Court in Howe v. Smith (1). The English 
decisions have been more closely followed 
in Roshan Lai v. Delhi Cloth and General 
Mills Company, Limited (7) and Balvanla 
Appaji Whatkar v. Bira (8) and by 
Sankaran Nair, J., (differing front 
Wallis, J.) in Natesa Iyer v. Appavu 
Padayachi (9). 


In certain cases, where the deposit was 
a considerable sum, an agreement for its 
forfeiture has been treated as a penalty, 
from which the Court of Equity will give 
relief in England, and which, in India, is 
covered by S. 74 of the Indian Contract 
Act; it is sufficient to quote In re 
Dagenham ( Thames ) Dock Company , Ex 
parte Hulse (10) and Srinivasa v. 
Rathnasabapathi (n). but as to this 
there is some apparent conflict of 
authority : see Wallis v. Smith (12) and 
Mam an Patter v. Madras Railway Com¬ 
pany (13). The distinction drawn in 
England between a penalty and liquidated 
damages need not be considered here, as 
S. 74 of the Indian Contract Acl, 1872 
would apply under whichever of those 
two heads a sum, named in the contract 
as payable in case of a breach, might be 
regarded under the English law. But in 
Natesa Iyer v . Appavu Padayachi (9) the 
learned Judges were unable to agree 
whether or not the deposit of Rs. 4 000 

( 5 ) (1897) 2 « Bom. 827. 

(6) (1897) 19 All. 480. 

8wM 33 o ,, - ,66 “7 I -C.794. 

(8) (1899) 23 Bom. 56. 

(9) (1910) 33 Mad. 37S=.2lC o,.. 

" (‘ip)’ fe^dX' 0 ”' 43 L ' i ' Ct - 

03 > v 9 M.d 0 ,,^ 3 - 47 LT - 
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made in that case was governed by S. 64, 
Indian Contract Act. In Subba Rau v. 
\Devu Shetti (14) it was held that a person 
who “ puts an end to ’’ a contract under 
S. 39 of the Indian Contract Act is “ the 
party rescinding a voidable contract ” for 
the purposes of S. 64 of that enactment, 
and, having regard to the wide significance 
given to the term ‘voidable’ by S. 2 (/'), 
and by its use in Ss. 53, 55, 64 and 66 
with reference to contracts which are not 
necessarily defective in origin, it is 
difficult to question the soundness of that 
decision. That being so, it is not easy to 
see how the advance of a substantial sum 
in part payment of purchase-money, 
though also described as a deposit by 
way of earnest, is to be excluded from the 
operation of S. 64. The case for exclud¬ 
ing it was strongly put by Wallis, J., in 
Natisa Iyer v. Appavu Padayac/ii (9), but 
it is manifest that the learned Judge 
assumed that the Legislature responsible 
for the Indian Contract Act must have 
accepted the English case-law and intend¬ 
ed to exclude deposits by way of earnest 
from the purview of S. 64. To our minds 
the contrary argument of Sankaran Nair, 
J., beginning with page 392 of 33 Mad. 
is far stronger, and though the Indian 
Contract Act, 1872, purports to deal only 
with “ certain parts of the law relating to 
contract,’’ it seems to us that; where it 
does treat with a subject in a way at 
variance with the law of England, it 
should be regarded as exhaustive, and 
binding on the Courts in India. We have 
deposits by way of earnest varying from 
a mere symbol of sincerity to as much 
as one-half of the purchase-money, and 
we have conditions of forfeiture made 
applicable to all proportions of the 
price, from a mere fraction to all but a 
mere fraction thereof, in the varying 
circumstances of contracts which have 
come before the Courts in England. To 
meet the varying equities arising in these 
cases we find the Judges resorting to 
artificial rules of construction for the 
purpose of deciding whether a sum, 
deposited and agreed to be forfeited in 
case of default by the party depositing, 
was only an earnest of the bargain, or 
liquidated damages ; or a penalty ; the 
real object in each case being to admi¬ 
nister equity and relieve parties from 
their oppressive contracts : and for this 

(14) (1895) *8 Mad. 126. 


purpose a fictitious intention has some¬ 
times been ascribed to the contracting 
parties by the employment of extremely 
artificial rules which have preplexed 
English lawyers themselves, and made it 
impossible to find any general rule equally 
applicable to all cases. It is natural to 
assume that the Indian Legislature 
sought to resolve this complex question 
into one simple rule, embodied in S. 74, 
Indian Contract Act, to the provisions 
of which S. 64 is, of course, subject: and 
it seems to us, with due respect, that the 
Indian cases coming from the Allahabad 
High Court overlook this fact, and apply 
the English law in supersession of the 
Indian Contract Act. 

It may not be out of place to consider 
the true nature of earnest money, and for 
that purpose we must enter upon some 
retrospect. As pointed out by Fry, L. J., 
in Howe v. Smith (1) above quoted : 

" The practice of giving something to signify 
the conclusion of the centract, sometimes a sum 
of money, sometimes a ring or other object, to be 
re-paid or re-delivered on the completion of the 
contract, appears to be one of great antiquity 
and very general prevalence.” 

It was known as arra, or arrha (and 
more frequently as arrabo or arrhabo to 
the Latins ; and T . Maccius Plautus , a 
writer of comedy who lived 200 years 
before Christ, wrote, ‘ arrhaboni has dedit 
quadraginta minas .’ In Sandars’ Institu- 
tes of Justinian, iii, 23, we read, ‘ Is qui 
recusat adimplere contractum , si quidern - 
est emptor, per dit quod dedit; si vero 
venditor duplum restituere compellitur , 
licet super arrhis nihil expressum est.' 
Here there was mutuality If the pur¬ 
chaser broke the contract he lost his 
deposit ; if the vendor was in default he 
repaid double, even though no sum 
beyond the earnest was specified. Three 
contingencies were provided for. If the 
contract was performed the earnest, as 
such, was returned. If the purchaser 
broke the contract, he forfeited the 
earnest If the vendor broke the contract, 
he forfeited an amount equal to the 
earnest, besides having to return the 
earnest. From the Roman Law the 
principles relating to the earnest, passed 
into the law of England. In Bracton, 
Lib. ii c. 27 we find. “ Item cum arrarum 
nomine aliquid datum f Merit ante tradr 
tionem , si emptorem emptionis poenituent 
et a contractu resilire voluerit perdat quod 
dedit : si autem venditorem , quod ana- 
rum nomint recepcrit emptort restxtuat 



1916 


Ballabhdas V . Paikaji 


Nagpur 111 


duplication.'’ It is thus clear that, even in 
English Law, the original custom was for 
both parties to bind themselves to one 
another in a stated amount as earnest, 
the amount being deposited by the purcha¬ 
ser with the vendor. But the liability of 
the vendor was subsequently excluded — 
whether by custom or case-law is imma¬ 
terial,—and the one-sided transaction 
discussed in Howe v. Smith (i) remained, 
with the consequence that the earnest 
became confused with part payment, 
liquidated damages, and penalty, and the 
amount of the deposit became a factor in 
determining under which category it 
should be placed. But an earnest remains 
to the present day something paid or 
given at the time of the bargain to evidence 
the fact that the negotiation has ended 
in an actual and binding contract, and as 
a pledge for its due performance by the 
depositor, to be forfeited in case of non¬ 
performance by his default. This was 
the ernes or eerncs of Middle English, the 
em or ernes of the Welsh, the arles of the 
Scotch, the arrhts of the French, and 
the arrhabon of the Greeks. In India 
it is generally called bayana, and is 
frequently a very small sum—sometimes 
a single rupee—which is not taken as 
anything but a symbol of earnest dealing, 
and that is its proper character. 

We are of opinion that in every case 
governed by thelndian Contract Act, 1872, 
where a deposit is made by a purchaser 
with the vendor as part payment in 
advance of the purchase-money, subject to 
a stipulation that it shall be forfeited if 
the purchaser shall make default, S. 74 
of that enactment applies, and gives the 
Court a discretion to deal with the ques¬ 
tion of forfeiture on equitable principles. 
We also think that to come within the 
principles applicable to earnest-money, 
such a deposit must be something paid 
over at the time of entering upon the 
bargain, and that those principles cannot 
rightly be applied to any future payment 
to be made under the contract. 

In the present case the contract was 
made on the 23rd September, 1911, and 
was there and then reduced to writing. 
Under the terms of that contract the 
purchase-money of Rs. 31,000 was made 
payable in three instalments, namely, 
Rs. 2,000 on the 30th September, 1911, 
Ks. 19,000 on the xst April, 1912, and 
Ks. 10,000, with interest at 6 per cent, 
per annum from the 1st April, 1912 on the 


23rd March, 1913. We do not think that 
any one of these sums can properly 
be described as earnest-money, governed 
by the principles laid down by Fry, L. J., 
in Howe v. Smith (i) or by the Indian 
Courts in the cases above cited : and the 
mere fact that the parties erroneously 
described as earnest-money the first in¬ 
stalment of Rs. 2,000 does not, we think, 
make it so. But the written agreement 
contains an express stipulation that, if 
the purchaser makes default in payment 
of the price as stipulated, the first in¬ 
stalment of Rs. 2,000 shall be forfeited. 
The clause containing this stipulation is 
obviously and admittedly an inter¬ 
polation, and it does not bear the special 
signature or initials of the plaintiff in 
authorization or ratification of it. The 
plaintiff has pleaded that it is a subse¬ 
quent and fraudulent addition to the 
deed, while the defendant’s case is that 
it was a correction of an omission made 
before the plaintiff signed the agreement. 
The lower Court has found on this point 
in favour of the defendant, but the finding 
is contested in the cross-objection made 
before us. It is not necessary to decide 
the question. We will assume that the 
finding of the lower Court is correct. The 
case then is one clearly covered by S. 74 
of the Indian Contract Act, and we have 
no hesitation in coming to the conclusion 
that the lower Court has exercised a wise 
discretion in ordering the defendant to 
restore the whole of the Rs. to, 000 
received by him. We do not see why the 
plaintiff should not have been allowed 
interest on this sum from the date on 
which the defendant rescinded the con¬ 
tract ; but this part of the lower Court’s 
finding has not been expressly questioned 
in the cross-objection before us, and we 
see no reason to interfere. 

As regards the sum of Rs. 2,000, we 
have already shown that it would not 
have been a payment made in earnest of 
the bargain, even if it had been paid on 
the 30th September, 1911 as stipulated. 
But, in fact, that stipulation was abandon¬ 
ed by both parties, and the defendant 
accepted payments of Rs. n S and 
Rs. r.ooo, which he treated as belated 
payments on account of the so-called 
earnest-money. To these he seeks to add 
a balance of Rs. 885 out of the Rs. 8,885 
paid by the plaintiff on the nth 
February, 1912, and to treat the Rs. 2,000 
so paid as earnest-money forfeited. The 
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claim is absurd on the face of it. Regard¬ 
ing the amount, not as earnest-money, 
but as a penalty or compensation pay¬ 
able under Clause 6 of the agreement, it is 
manifest from what we have said that 
both parties abandoned that agreement 
and entered upon another, under which 
the plaintiff was to have full credit for 
what he had already paid, and was to 
pay another Rs. i,ooo in 1912, and 
Rs. 20,000 with interest at 12 per cent, 
per annum in 1913. The defendants have 
further pleaded another novation made 
through the plaintiff's son Ganpati. It 
is also clear that, although by his default 
the plaintiff has no claim to specific per¬ 
formance, he has always persisted in his 
effort? to buy the village and to pay for 
it, and the actual rescission of the agree¬ 
ment to sell was made, however legally 
and properly, by the defendant. Having 
regard to all these circumstances, we 
agree with the lower Court in holding that 
the defendant has no claim to retain any 
part of the money deposited with him, 
and that the decree for payment of 
Rs. 10,000 must be maintained. We, 
therefore, confirm it to that extent. 

The question of costs remains to be 
decided. In its judgment the lower Court 
threw all the costs on the plaintiff. In 
its decree Rs. 761-15-0 of the defendant's 
costs are thrown on the plaintiff and 
Rs. 250 on the defendant. Thus the 
decree is not in accordance with the 
judgment. Again, the Pleader’s fee on 
Rs. 31,000 is erroneously shown as 
Rs. 510, whereas the correct figure is 
Rs. 660. We are not disposed to sustain 
the judgment and decree in regard to 
costs. We fail to see why the plaintiff 
should not get his costs in proportion to 
his success. There is no proof that the 
defendant ever offered him Rs. 8,000, and 
it is beyond doubt that he never offered 
to pay back to the plaintiff the’Rs. 10,000 
to which the latter has been found 
entitled after trial. Taking the value of 
the suit for the purposes of Pleader s fee 
to be Rs. 31,000, we think the plaintiff is 
entitled to get Rs. 220, while he himself 
bears Rs. 440 of his Pleader’s fee, and 
conversely that the defendant should bear 
Rs. 220, of his Pleader’s fee and receive 
Rs. 440 thereof from the plaintiff. As 
regards the Commissioner’s fee of Rs. 250, 
that was a cost incurred mainly for the 
convenience of the defendant, who 
obtained the comfort of being examined 


and having his witnesses examined at his 
house in Jubbulpore. We think that only 
Rs. 50 of this sum should be thrown on 
the plaintiff, and that the defendant 
should bear the rest. As regards other 
items of cost, the fair order seems to 
be that the plaintiff should pay 
and bear two-thirds and the defendant 
should pay and bear one-third. We 
modify the decree of the lower Court in 
accordance with the above findings. 
Subject to this- we dismiss the appeal 
and cross-objection, in each case with 
costs. 

P.N./R.K. 

Appeal dismissed ; Decree modified . 
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Mittra, A. J. C. 

Balwantrao —Defendant—Appellant. 

v. 

Ramrao —Plaintiff—Respondent. 

Second Appeal No. 120 of 1916, decid¬ 
ed on 22nd November, 1916, against the 
Decree of Divnl. Judge, Nagpur, dated 
1 ith November, 1915. 

C. P. Tenancy Act (11 of 1898), S. 70 (5)-Ordi- 
nary tenant in unpartitioned village executing 
for consideration surrender in favour of plain¬ 
tiff, one of three lambardars — Registration pro¬ 
hibited—Registration whether effected through 
fraud or ignorance—Effect of, stated—Trespass. 

In an unpartitioned village an ordinary tenant 
executed for consideration a registered docu¬ 
ment, describing it as a surrender^ in favour of 
the plaintiff, who had one-third share in the 
village and was one of the three inmbardarr 
each of whom received one-third of the rent 
from each tenant. The.defendant's possession 
was with the consent ot the remaining two 
lambiirdars. The plaintiff sued in ejectment; 

Held, (1) that the document purporting to be a 
surrtndtr must be deemed to be a salt deed 
inasmuch as the plaintiff, though one of the 
several co owners, did not represent and act as 
agent on behalf of the entire proprietary body. 
12 N. L. R. 24 and 4 N. L. R. 120, rel. upon. 

|P. 1x3. C. I.] 

(2) that the plaintiff could not rely upon the 

salt-deed to support his claim for possession, as 
the registration of the salt-deed was forbidden 
by S. 70. sub Clause (5) of the Central Provinces 
Tenancy Act; [P« !I 3# C. I.] 

(3) that although the document purported to 

be a surrtndtr , the parties to it could not evade 
the mandatory provisions of the law by giving 
the transaction the appearance of one not prohi¬ 
bited by such provisions, whether their conduct 
was influenced by fraud or ignorance; Case-law- 
discussed and reviewed. |P- 1*3, C. x.J 

( 4 ) that as the defendant’s possession was 
that of a trespasser to the extent of the plaintiff’s 
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share, the latter was entitled to a decree for 
joint possession to the extent of that share. 

[P. 11 4, C. I -1 

A. G. Roy —for Appellant. 

B. S. Gour and AT. V. Abhyankar —for 
Respondent. 

Judgment. — Daulat, an ordinary 
tenant, died leaving his mother as 
his sole heir. On the iSth March, 
1914, he executed a document des¬ 
cribed as a deed of surrender in 
plaintiff’s favour for consideration of 
Rs. 3,000. The plaintiff has one-third 
share in the village and is one of three 
lambardars. The defendant had set up 
in the lower Court a prior transfer which, 
it is now admitted, has not been proved. 
He is, however, in possession with the 
consent of the two remaining lambardars. 
The plaintiff sues in ejectment. The 
defendant has been in possession as sub¬ 
tenant. There has been no partition of 
the village but each of the lambardars 
recovers one-third of the rent from each 
tenant. Courts below have decreed 
plaintiff’s claim. Defendant tiles the 
second appeal. The first point for con¬ 
sideration is whether there was a surrender 
or sale in favour of plaintiff. The plain¬ 
tiff did not purport to act on behalf of 
the proprietary body and the fact of his 
being one of three lambardars in an 
undivided village does not entitle him to 
claim to be the agent of the proprietary 
body [Ganpatsao v. Pandurany (l)J. The 
plaintiff, therefore, being one of the 
several co-owners not representing the 
entire proprietary body, the transaction 
must be deemed to be a sale and not a 
surrender. [/tamdayal v. Gu/abiaBai (2)]. 
The registration of the instrument is for 
bidden by S. 70, sub-Clause 5, of.the 
Central Provinces Tenancy Act. Although 
the document purports to be a surrender, 
the parlies cannot evade the provisions 
of the law by giving a transaction the 
appearance of one not prohibited by that 
section, whether such conduct is influ¬ 
enced by fraud or ignorance on the part 
of the parties. I hold that the document 
was registered in contravention of the 
terms of S. 70, sub-Clause 5, of the 
Tenancy Act. The appellant relies on 
the ruling of this Court in Daji Vithal 
Dhok v. Moreshwar Venkatesh Gharpu- 
re V (3). while the respondent relies upon 


!5 ^*6) 12 N. L- R. 24 = 33 I. c. 758. 

(2) (190814 N. L. R. 129. 

( 3 ) (1905) 1 N. L. R. 112, 

1916 Nag .—15 & 16 


Ganeshdas v. Shankar {$). In the last 
cited case Slanyon, A. J. C., was dealing 
with a case ot improper registration 
due to inadvertence on the part of the 
Registering Officer. In the case before 
me the improper registration was due 
to a misdescription on the part of the 
parties 10 the instrument. In Ganeshdas- 
v. Shankar (4) a malguzar who had 
a right to avoid the transaction was 
suing a transferee in possession and 
it was held that his remedy lay in a 
revenue case, in the present case the 
defendant is not entitled to object to 
the transfer in favour of the plaintiff in 
a Revenue Court. I am fortified in this 
view by the judgment of the learned 
Judicial Commissioner in the second 
appeal of Nilkanth v. G/iulya, Second 
Appeal No. 143 of 1912. I entirely 
agree with the following observations 
made in that judgment : 


It is further urged on behalf of the appel¬ 
lants that the authority of Daji Viihal Dhot v. 
Moreshwar VenkaUsh Gharpurcy (3) has been 
weakened by the decision in Ganeshdas v. Shan¬ 
kar (4). In the latter case, however, the plain¬ 
tiffs were the landlords of the mortgaged occu¬ 
pancy holdings and as such entitled to resort to 
the remedy provided by S. 47 of the Tenancy 
Act. The plaintiffs in this case have not that 
remedy open to them. If the latter decision is 
to be construed as laying down that the prohibi¬ 
tion in S. 46 of the Act cannot be relied on in a 
Civil Court by a person to whom the remedy 
under S. 47 is not open, then I must with all 
respect decline to follow it, 1 agree with the 
view taken by Ismay, J. C., in Bala Sahib v. 
Jatya. Second Appeal No. 62 of i 9 oi, that the 
effect of such prohibitions as those contained in 
< 5 .' 3 ” Provinces Tenancy Act, 180S 

and in S 85 ( 2 ), Bengal Tenancy Act, iSS«j,is 
to control the provision of the Registration Act. 
The learned J. C. referred to J a ran mat Jamal 
v. .1 suklaba, (5), m which it was held that a sale- 
deed registered under the Registration Act but 

S 0 c6 X Dekkh aC . COrdin , g *° ' he P ro «S'o»s of 
b. SO, Dekkhan Agriculturists' Relief Act, 1870 

was inadmissible and inoperative. Starting 

Te e uancl h Act e u OSU, ?K ‘ hat a prohibi,ion in thS 

lenancy Act is on the same footing as one in 
the Reg,stratum Act, I hold that the registration 
of the mortgage sued on in the present case ^ 
invalid, the position being similar to that in 

a ; 

Mu„b-uu n,u a v Abdur Rahfm (7) wherT the 
less mandatory provisions of s ,» th 

relied on by their Inlti 32.«M, was 
Council.” Lordships of , he Privy 


( 4 ) (i 9 i 2 ) 8 N. L. R 22 = ,,t r 

f <■&*>> *4 Bom. 516. 

(6) (1904) 26 All. 57. 

( 7 ) O901) 23 All. 233 — 2$ I. A. 15 (P C ) 



1916 


114 Nagpur Mt. HaFIZAN v. Rahmankhan (Stanyon, A. J. C.) 

The plaintiff is seeking to enforce the Judgment. —The appellant has no 


transfer not on the basis of prior posses¬ 
sion, but by virtue of a sale-deed the 
registration of which was obtained in 
violation of the mandatory terms ot S. 70, 
sub-Clause 5 of the Tenancy Act. It 
is difficult to see how 1 can solemnly 
■decree the plaintiff’s claim with costs, 
knowing full well that the Revenue 
•Officer, on an application made in this 
•behalf, will set aside the sale deed. I 
•doubt if this was meant to be laid down 
by the judgment in Ganes/idas v. 
Shankar (4). The conclusion to which I 
have come is that the plaintiff cannot 
rely upon the sale-deed in support of his 
claim for possession. But as the defend¬ 
ant is wrongfully in possession as a tres¬ 
passer, the plaintiff’s right to claim joint 
possession to the extent of one-third 
share is not seriously disputed, Daryao 
Sha/i Gond v. Tiran Sha/i Gond (8). The 
result is that the appeal succeeds. The 
decree of the Courts below will be 
modified by giving the plaintiff joint 
possession of the holding to the extent of 
one-third share. As the point was not 
raised in the Courts below nor specifically 
in this Court, each party will bear his 
own costs throughout. 

P.N./K.K. 

Appeal allowed ; Decree modified. 

(8) (1906) 2 N.L.R. 45. 
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Stanyon, a. J. C. 

Mt. Kafizan — Defendant—Appellant. 

v. 

Rahmankhan —Plaintiff—Respondent. 

Appeal No. 440 of 1915. decided on 
27th June, 1916, against the Appellate 
Decree of Dist. Judge, Jubbulpore, dated 
16th April, 1915- 

Registration Act (16 of 1908), S. 17 (d) Rent 
note embodying tenancy terminable at will is 
not compulsorily registrable. 

A rent note or other instrument embodying a 
lease of property for no fixed term, under which 
the occupancy of the tenant is terminable at the 
option of the lessor, is not compulsorily registr¬ 
able. Case-law discussed. (P. 114, C. 2.] 

S. Y. Drsmukh —for Appellant. 

G. V. Des/\mukh—iox Respondent. 


case. It is found as a fact that he 
obtained the land in dispute from the 
predecessor of the plaintiff upon the 
terms stated in Exhibit P-3— a rent note 
which has been miscalled a kabuliyat by 
the lower Appellate Court. The material 
part of this document may be translated 
thus : -- 

“ I have taken land from Ahmad Khan, son of 
Chand Khan of Jubbulpore, at a rent of 
4 annas per month, and I agree to pay this rent 
regularly. I have built a house on this site but 
I will vacate it, removing my hut. whenever you 
ask me to do so. If I make any objection to 
this let it be considered void. 1 have, therefore, 
put these few words into writing in the form of 
a rent note, so that they may stand as evidence 
and be used when necessary. Rent for four 
months has already been received (by you;. 
Dated the 17th February, 1890. # * 

The only question which can be argued 
in this Court is whether this document is 
inadmissible for want of registration, and 
it has been argued that the Courts below 
wrongly admitted it. 

That argument cannot be sustained. 
The defendant is a mere tenant-at-will, 
and the rent note embodying his status is 
not compulsorily registrable. The converse 
case of a lease terminable at the option 
of the lessee which was dealt with in 
Manna Ojha v. Dadan Chobe (i) has no 
application here. The case-law in respect 
of a letting of property for no fixed term 
under which the occupancy of the tenant 
is terminable at the option of the lessor, 
is all one way, namely, that an instrument 
embodying such a contract is not compul¬ 
sorily registrable. The following cases 
are in point :— 

Apu Budgarda v. Narhari Annajee (2), 
Jagjivandas Javherdas v. Narayan (3), 
Jivraj Gopal v. Atmaram Dayaram (4)* 
Khayali v. Hussain Bakhsh (5), Khuda 
Bakhsh v. Sheo Din (6), Hanso v. 
Har Narain (7), Virammal v. Kas- 
turi Rungayyangar (8), Ra/nasabhapati 
v. Venkatachalam (9), Muhammad Mas am 
Khan v. Bakhtawar (10) and Boyd v. 
Kreig (11). _ 

(1) (1896) 9 C. P. L. K. 88. 

(2) (1878-79) 3 Bom. 21. 

(3) (1884) 8 Bom. 493. 

(4) (1890) 14 Bom. 319. 

(5) (1886) 8 All. 198. 

(6) (1886)8 All. 4 °S- 

(7) (1886) A. W. N. 115. 

(8) (1882) 4 Mad. 381. 

(9) (1882) 14 Mad. 27 i. 

(10) (1895) 70 P. R. 1895. 

(11) (1890) 17 Cal. 548. 
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I, therefore, held that Exhibit P 3 * n 
the present case, being a rent note 
evidencing a tenancy-at-will, did not 
require registration, and, therefore, that 
it was rightly admitted in evidence, and 
that the case has been decided correctly. 
The plea of adverse possession is ridicu¬ 
lous. The defendant has failed to pay 
rent regularly and deserves to be evicted. 

The appeal fails and is dismissed with 
costs. 

P.N./K.K. 

Appeal dismissed . 
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Drake-Brockman, J. C. 

Emperor 

v. 

Ramprasad —Accused. 

Criminal Revn. No- 161 of 1916, decid¬ 
ed on 29th July, 1916, by the Sessns. 
Judge, Jubbulpore. 

(a) Criminal P. C (5 of 1898), S. 350-Magit- 
trate need not have heard all evidence for 
commitment—Scope of sub*S. (1) pointed oat. 

It is a general rule that only an authority who 
has heard all the evidence is competent to decide 
whether the accused is innocent or guilty, but 
commitment of the accused involves no such 
question. [P. 116, C. I.| 

The correct inference to be drawn from the 
proviso tosub-S. (t) of S. 350 is that in deter¬ 
mining whether or not to commit for trial the 
Magistrate to whom the case is submitted is 
competent to base his determination on the 
evidence already recorded and the report sent 
with it. Criminal Rulings of the Horn, H. C. 
No. 29 of 1889, foil.; 17 C. P. L. R. 159, 15 C. 
P. L. R.66; 1 N. L. R. 187 and 12 C. W. N. 136, 
ref - lo. (P. 1,6, C. i.) 

(b) Criminal P. C. (5 of 1898), S.. 346 and 350 
—On receiving case under S. 340, District Magis¬ 
trate is competent to commit accused on 
evidence already recorded. 

The accused were chalatud for murder and 
abetment thereof respectively, and after examin¬ 
ing them upon the evidence for the prosecution 
the Subordinate Magistrate, being of opinion 
that the principal offence, if any, committed did 
not amount to murder, sent the case under 
5 346. Criminal Procedure Code, to the District 
Magistrate with a view to its disposal. The 
latter, however, charged the accused with murder 
and abetment of murder respectively, and 
ordered their commitment: 

Rcld, that the District Magistrate was com¬ 
petent to base his order on the evidence already 
recorded by the Subordinate Magistrate. 

[P. IIS. C. I & 2.J 

Judgment. I am not prepared to 
accept the learned Sessions Judge’s view 
that the commitment ordered by the 
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District Magistrate in this case is illegal, 
merely because after receiving the record 
and report submitted under S. 34-6* 
Criminal Procedure Code, by the ist 
Class Subordinate Magistrate the District 
Magistrate committed the accused for 
trial without hearing the evidence 
de novo. 

The accused were chalaned for murder 
and abetment thereof respectively, but 
after examining them upon the evi¬ 
dence for the prosecution the Sub¬ 
ordinate Magistraie thought the princi¬ 
pal offence, if any, committed to be 
the lesser form of culpable homi¬ 
cide, and, therefore, acted under 
S. 346, Criminal Procedure Code, with a 
view to disposal of the case by the 
District Magistrate in the exercise of his 
power under S. 30, ibid. The District 
Magistrate, however, charged the accused 
with murder and abetment of murder 
respectively, explained the charges to 
them and ordered their commitment. 
They were not represented by any legal 
practitioner and raised no objection. 

The Sessions Judge relies on Emperor 
v. Gokul (1) as showing that S. 350, 
Criminal Procedure Code, has no appli¬ 
cation to a case like the present. That 
section only applies where one Magistrate 
has ceased to exercise a particular juris¬ 
diction after having heard and recorded 
the whole or any part of the evidence in 
any inquiry or trial, and is succeeded by 
another Magistrate who is put in his 
place to continue the exercise of the same 
jurisdiction : see also Emperor v. 
Kasirt (2) and Ladya v. Emperor (3). But 
its second sub-section expressly lays down 
that nothing in the first applies to cases 
in which action has been taken under 
S. 346, so that we are left without guid¬ 
ance in S. 350 as to the procedure which 
should be followed on receipt of a case 
under S. 346. 

In Kamini Baurini v. Fakir Chand 
Sarcar (4) the circumstances were similar 
to those now under consideration, except 
for the fact that the Subordinate Magis¬ 
trate himself contemplated commitment 
by the Magistrate to whom he submitted 
his report. It was held by Caspersz and 
Chitty, JJ., that the commitment ordered 
was not illegal and th ey set aside the 

(1) (1904) 17 C.P.L.R. 159. 

(2) (1902) 15 C P.L.R. 66. 

( 3 ) (1905) i N.L.R. 187- 

(4) (1908) 12 C.W.N. 136-6 Cr.L.J. 429. 
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Sessions Judge’s order quashing it. In 
Imperatrix v. Shesha (5), it was held 
by Jardine and Candy, JJ., that the 
correct inference to be drawn from the 
provisos to sub-S. (il of S. 350 
is that in determining whether or 
not to commit for trial, the Magistrate 
to whom the case is submitted is compe¬ 
tent to base his determination on the 
evidence already recorded and the report 
sent with it. I concur in this view. It 
is no doubt a general rule that only an 
authority who has heard all the evidence 
is competent to decide whether the 
accused is innocent or guilty. But the 
commitment of the accused involves no 
such decision : the Magistrate has merely 
to be satisfied that there are “ sufficient 
grounds for committing the accused for 
trial ” (S. 210). Where he is clear that 
the evidence for the prosecution should 
be disbelieved or that if believed it is 
insufficient to justify conviction he may 
properly discharge the accused, but there 
seems to be no room for holding that 
either of these conditions obtains in the 
present case. 

The Sessions Judge is hereby directed 
to accept the commitment and to try the 
accused accordingly in due course. 
P.N./R.K. 

(5) Criminal Rulings of the Bom. H.C. No. 29 
of 18S9. 
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Drakk-Brockman, J. C. 

Bngmal Suraj Mal —Appellant. 

v. 

Jamnadas Potdar and others —Respon¬ 
dents. 

Second Appeal No. 434 of 1915. 
decided on 16th October, 1916, against 
the Appellate Decree of Divnl. Judge, 
Nagpur, dated qth April, 1915. 

(a) Limitation Act (9 of 1908), S. 12—Sepa¬ 
rate application, for copies of judgment and 
decree—Aggregate period can be excluded. 

Where two separate applications are filed for 
copies of the judgment and the decree in a case, 
each within the period of limitation prescribed 
by law for appealing, the appellant is entitled 
under S. 12, sub-Ss. 2 and 3 of the Limitation 
Act to exclude the aggregate period occupied in 
obtaining copies of both the judgment and the 
decree from the period limited for filing the 
appeal. Under these ciicumstances no explana¬ 
tion need be required of the appellant to show 
as'to why he did not apply simultaneously for 


copies of the judgment and the decree. 7 N. L. R. 
67, dist. (P. 117. C.’i.j 

. (b) Practice— Judgment— Value of—Every 
judgment is authority on points decided on 
facts found. 

Every judgment must be read as applicable 
to the particular facts proved in the case and 
each case is an authority only for what it actually 
decides. Quinn v. Lcatham (1901) A. C. 495, 
reld - on. [P. 117, C. 1.] 

D. N. Khare —for Appellant. 

M. V. Joshi —for Respondents. 

Judgment —The only question for 
determination in this second appeal is 
one of limitation. The facts are in some 
respects similar to those in Parashram v. 
Likhan (1) and applying what is under¬ 
stood to be the ratio decidendi in that 
case, the lower Appellate Court has 
dismissed as time-barred the appeal 
preferred to it. 

The decree of the Trial Judge was 
passed on the 24th January. 1014- On 
the 6th February (13th day) the present 
appellant, whose claim had been dis¬ 
missed, applied for copy of judgment 
which he received on the 25th idem 
(32nd day). On the 17th March (52nd 
day) copy of decree was applied for, 
delivery being obtained on the 28th idem 
(63rd day). The memorandum of appeal 
was presented to the Divisional Judge’s 
Court on the 24th April, 1914 (90th day). 

The lower Appellate Court, considering 
the question for its determination to be 
when the time requisite for obtaining a 
copy of the Trial Judge’s deer e began, 
held that this time began at any rate on 
the 25th February, when copy of judg¬ 
ment was received, and that only two 
days at most thereafter could be allowed 
for obtaining copy of decree, inasmuch 
as the decree is a very brief one and in 
the absence of a special explanation 
copies of both documents should have 
been applied for together. In this view 
the learned Judge deducted under S. 12 
of the Limitation Act only 22 days 
from the interval of 90 days between 
the Trial Judge’s decree and the filing 
of the appeal, so that the period of 
60 days allowed by S. 16 (1), Central 
Provinces Courts Act, was found to have 
exceeded. 

It is contended for the appellant, and 
I think rightly contended, that a sub¬ 
stantial distinction between the facts of 


(1) (1911) 7 N. L. R. 67 = 10 I.C. 866. 
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the present case and those of Parashram 
v. Likhan (i) has been overlooked It 
was laid down by Halsbury, L. C«, in 
Quinn v. Leatham (2) that every judg¬ 
ment must be read as applicable to the 
particular facts of the proved and that 
each case is authority only for what it 
actually decides. In the reported decision 
copv of decree was not applied for till 
the scheduled period of limitation (90 
days) had expired by 11 days and no 
fewer than 32 days separated receipt of 
copy of judgment from application for 
copy of decree. In the present case eight 
days of the scheduled period had still to 
elapse when copy of the decree was ap¬ 
plied for and a copy of judgment had 
been in the appellant's possession for 19 
days only. I do not see my way to hold¬ 
ing that in such circumstances any expla¬ 
nation need be required of an appellant. 
He has a period of 60 days allowed by 
Central Provinces Courts Law and this 
is doubtless given to enable him to 
obtain legal advice and make up his mind 
whether he will appeal or not, while 
S. 12 of the Limitation Act expressly 
directs exclusion alike of the period 
requisite for obtaining copy of decree 
(sub-S. 2) and of that needed for obtain¬ 
ing copy of judgment (sub-S. 3). In these 
Provinces it is a well-recognised practice 
for an unsuccessful litigant to obtain copy 
of judgment first so that he may consider 
whether he will appeal or except failure, 
and where the whole of the time thus 
spent falls within the scheduled period no 
question of excluding that time need 
necessarily arise. Nonetheless it is un¬ 
doubtedly open to a litigant to postpone 
applying for copy of judgment and decree 
till the very last day of the scheduled 
period, having come to a decision on 
inspection of the original. In view of 
this practice I think the plain wording of 
S. 12 of the Limitation Act must be 
given its full effect when two applications 
are filed each within the period pres¬ 
cribed by law for appealing. 

The appeal accordingly succeeds. The 
appeal to the Divisional Judge will be 
heard on the merits and the respondents 
will pay the appellant’s costs in this 
Court. 

P..W/R.K. 

Appeal allowed. 

(2) (1901) A. C. 495 “ 5 ° W. R. 139-85 L. T. 
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Drake-Brockman, J. C. 

S/ianker —Appellant. 

V. 

Mt. Manni —Respondent. 

Criminal Revn. No. 113 ot 1916. decid¬ 
ed on 4th Juiy, 1916, against the Order ot 
Dist. Magte., Manclla, dated 19th April, 
1916. 

(a) Criminal P. C. (5 of 1898), S. 4 (b) — 
Complaint—Meaning of. 

A petition addressed to a Magistrate which 
describes an offence, names the offender, and 
asks for his trial and punishment under a specific 
provision of the law, amounts to a complaint 
within the meaning of 8. 4 (/;) of the Criminal 
Procedure Code. [P- 118, C. *0 

(b) Criminal P. C. (5 of 1898), Si. 4 (b), 190 
(1) and 537 (a)—Petition amounting to complaint 
is sufficient to give jurisdiction to Magistrate 
—Indian Penal Code (i860), S. 354. 

Respondent presented a petition to the Deputy 
Commissioner, which contained a detailed 
account of an indecent assault committed by the 
accused upon her and prayed for his trial and 
punishment under S. 354 of the indianPenal Code. 
The Deputy Commissioner endorsed an order 
thereon to the effect that the petitioner might 
put up a complaint before a specified Magistrate, 
and returned the petition to her. She presented 
it to the Magistrate specified in the order, who 
examined her thereon and issued process against 
the accused: 

Btid , that the petition amounted to a com¬ 
plaint and was sufficient to give the Magistrate 
jurisdiction under S. igo (1) (u) of the Criminal 
Procedure Code. [P. 118, C. t& 2.) 

H. S. Gour —for Applicant. 

Judgment. —The applicant for revi¬ 
sion was convicted by the Tahsildar of 
Mandala, a Magistrate of the 2nd class, 
and sentenced to imprisonment and fine 
for an offence punishable under S. 354, 
Indian Penal Code. He appealed to the 
District Magistrate, who dismissed the 
appeal on the merits but appended to his 
judgment a note stating his opinion that 
the Trying Magistrate had committed an 
irregularity in taking cognizance of the 
case. It is now urged that the so-called 
irregularity amounted to the total absence 
of a complaint and renders the trial and 
conviction void. The facts are these. 

On the 22nd February last Must. Manni 
placed before the Deputy Commissioner 
a lengthy document bearing a Court-fee 
label of S-annas value and headed as 
follows:— 

“ In the Court of the Deputy Commis¬ 
sioner, Mandla. 
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Complains against the Police and 
asks for an inquiry by a Subordinate 
Court. 

'* If the Police make an investigation, the case 
will be spoiled. ” 

Then follows a detailed account of an 
indecent assault made by the present 
applicant upon the petitioner, with alleg¬ 
ations that some leading villagers gave 
her husband money to have the matter 
hushed up and that the money was lodg¬ 
ed with the Police, who. however, on 
making an investigation decided not to 
chalan the applicant. The petition, which 
is in vernacular, concludes with a prayer 
to the following effect : — 

" I. therefore, pray that Shanker Lodhi may 
be tried under S. 354 and the persons above 
mentioned as having aided him under S. 109, 
Indian Penal Code, and that they may be 
punished. ” 

The Deputy Commissioner's Reader 
endorsed on the petition an abstract 
in English of its contents and a draft 
order in the following terms to which the 
Deputy Commissioner put his signature 
on the 24th February :— 

“ The applicant may, if she likes, put up a 
complaint in the Court of Tahsildar, Mandla, ” 

The petition thus endorsed was return¬ 
ed to the petitioner, who presented it to 
the Tahsildar and was examined by him 
thereon five days later. 

It is now argued that the petition was 
spent as soon as the Deputy Commis¬ 
sioner disposed of it by directing Must. 
Manni to file a complaint in the Tahsil- 
dar’s Court, and that the Tahsildar 
consequently took cognizance of the 
alleged offence without either a complaint 
or a Police report, so that we have not a 
mere error, omission or irregularity in a 
complaint such as is curable under 
S. 537 ( a ). Criminal Procedure Code, but 
entire absence of a complaint. 

I am unable to accept this contention 
as sound. It is clear that the petition to 
the Deputy Commissioner amounts to a 
complaint as defined in S. 4 [h), Criminal 
Procedure Code, for it describes the 
offence committed, names the offender 
and expressly asks for his trial and 
punishment under S. 354, Indian Penal 
Code, by a Subordinate Court. The 
Deputy Commissioner is ex officio District 
Magistrate and he should have sent the 
petition to the appropriate Court, viz., 
that of the Tahsildar, Mandla, for action 
under Chapter XVI, Criminal Procedure 
Code, or re turned it to the petitioner for 


presentation to that Court. For some 
reason which does not appear, the latter 
course was actually taken, though not 
ostensibly contemplated by the Deputy 
Commissioner’s order. A document which 
— as I have remarked—manifestly 
amounts to a complaint was next put 
before a Magistrate having jurisdiction, 
viz., the Tahsildar. The only defect 
then apparent on the face of the petition 
was in its heading, which shows it to be 
addressed to the Deputy Commissioner, 
not to the Tahsildar. In these circum¬ 
stances we can only suppose that the 
Tahsildar understood the Deputy Com¬ 
missioner's order to permit presentation 
of the petition as itself a complaint to 
the Tahsildar. In this view it maybe 
said that the heading should have been 
altered and a fresh Court-fee taken : the 
omission of these steps, however, could 
not alter the contents of the petition. I 
hold, therefore, that the complaint 
required to give the Tahsildar jurisdic¬ 
tion under S. 190 (1) (fl), Criminal Proce¬ 
dure Code, cannot reasonably be said to 
have been wanting. 

The application for revision is accord¬ 
ingly rejected. 

P.N./R.K. 

Application rejected. 
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Prideaux, Offg. A. J. C. 

Kedarnath - Plaintiff—Appellant. 

v. 

Maroti —Defendant — Respondent. 

Appeal No- 780 of 1914, decided on 
17th June, 1916, against the Appellate 
Decree of Dist. Judge, Wardha, dated 
31st August, 1914. 

Lambardar—Power—Lease of Banjar Land— 
When can co-sharer not avoid it stated. 

Asa rule a lambardar cannot give out banjar 
land without the consent of the whole proprie¬ 
tary body. But where a lease does not injuriously 
affect the interests, of the villagers or of the 
proprietary body, and is to the interests of both, 
and there has been no fraud or bad faith on the 
part of the lambardar , the terms of the lease not 
being unfair, it will not be set aside at the 
instance of a co-sharer who has stood by and 
allowed the lessees to spend a large sum in 
reclaiming the land and making it fit for cultiva¬ 
tion. 2 C. P. L- R- 103, ref. to. 

(P. 119. C. 2 A P. 120, C. i.j 

It would be unfair to view a new tenancy 
created of this nature in the same light as one 
where the grant seriously curtails the villagers 
right of grazing and nistar\ or where the lease 
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has been granted not in the interests of the 
proprietary body but is prejudicial 1 to them, 
lumbar dor's power to act on behalf of the whole 
body of landlords, in relation to an act obviously 
done in their interests, must be treated very 
differently to one done with the intention of to s 
own ultimate gain or to one tinged with fraud. 

IP. tig. C. 2.J 


K. L. Daftri —for Appellant. 

P. S. Kotwal— for Respondent. 

Judgment. —The present appellant is 
a 4 - annas sharer in the malguzari village 
of Bambarda. The other sharers are 
Udebhan, son of Ganpati. who holds an 
8-annas share and Lai Jaynarain, who 
has a 4-annas share. Udebhan is the 
lambardar and before him his father was 
the lambardar until his death. Ganpati, 
the father, about the 5th June, 1910, let 
out in ordinary tenancy to the defendants 
23 acres of the village banjar land. The 
plaintiff sues stating that the lambardar 
had no right to let out any banjar 
land without the consent of his 
other co-sharers, and that he is 
not, therefore, bound by the tenancy 
created. He asks for a decree against 
the present defendants, the persons 
to whom the land has been given, 
directing them to put him in possession 
of his one-fourth share in the 23 acres. 

The first Court has held that the lease 
created by the lambardar binds the 
plaintiff and, therefore, dismissed the 
suit. In appeal the District Judge, 
Wardha, finds that when the lease was 
granted there were 598-18 acres under 


proprietors, it was held to bind the 
plaintiff, whose appeal was dismissed. 

In this appeal the single point urged is 
that the lambardar had not the power, 
without the other proprietors’ consent, to 
lease out banjar land. The one authority 
quoted in support of this proposition is 
Daryao Singh v. Alakund Singh (i). That 
case undoubtedly holds that the 
lambardar’s authority does not extend to 
the transfer of a perpetual interest in the 
land owned by the co-sharers. It seems 
to me that each case must be decided 
according to its circumstances. As a 
rule I am prepared to admit that 
a lambardar cannot give out ban/ar 
land without the consent of the whole 
proprietary body. But there may be cases 
where the granting of such a lease does 
not injuriously affect the interests of 
the villagers or of the proprietary 
body, and is, on the contrary, to 
the interests of both. It would be 
unfair to view a new tenancy created of 
this nature in the same light as one where 
the grant seriously curtails the villagers’ 
right of grazing and nistar ; or where the 
lease has been granted not in the interests 
of the proprietary body but is prejudicial 
to them. The lambardar s power to act 
on behalf of the whole body of landlords, 
in relation to an act obviously done in 
their interests, must be treated very 
differently to one done with the intention 
of his own ultimate gain or to one tinged 
with fraud. Here it is obvious that the 


cultivation and 428.53 acres under scrub 
jungle in the village, and that the letting 
out of 23 acres of scrub jungle for the 
purposes of cultivation did not in any 
way interfere with the villagers’ right of 
grazing and of nistar and that the area 
of the scrub jungle being so large, it was 
in the interests not only of the proprietors 
but the villagers as well that some of this 
banjar should be brought under cultiva¬ 
tion. He held that though the plaintiff's 
consent to the tenancy has not been 
obtained, yet looking to the facts above 
quoted and to the plaintiff’s standing by 
without protest until the defendants had 
expended some thousand rupees in 
clearing the land, it would be inequitable 
to now deprive them of its possession. 
The rental fixed, namely, Rs. 10, and the 
nazarana paid. Rs. 212, are found 
reasonable. There being neither fraud 
nor bad faith on the lambardar’s part 
and the lease not being detrimental to 


curtailment of the scrub jungle by 23 acres 
does not injuriously affect the villagers’ 
rights. The area of banjar is so large as 
compared with the cultivated portion of 
the village that the reduction of its 
grazing and firewood area by the area of 
the field given out cannot materially 
affect the villagers’ rights of grazing and 
nistar. The terms on which the land has 
been leased are not here urged to be 
unfair. The proprietary body obtained 
all they could reasonably expect from the 
giving out of this land. The plaintiff, 
though he does not himself live in the 
village, has a kamdar there and it is im¬ 
possible to believe that he did not know 
of the lease, which the plaint states was 
granted in 1910, until 1912. He stood 
by and allowed the defendants to spend 
some thousand rupees in clearing the 
land and making it fit for cultivation. If' 

(0 ( 1889 ) 2 C. P. L. R. 103 . 
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he had any objections to the lease, he 
should have raised them at once and 
prevented the defendants from spending 
money on the land. There is little doubt 
that the motive which impels him to 
bring the present suit is that he hopes to 
obtain some 6 acres of land ready for 
cultivation, the cost of reclaiming which 
has been borne by the defendants. It 
would be unjust to allow him to do so. 

I’nder the circumstances disclosed it 
seems to me that the lower Courts have 
rightly held that the appellant is bound 
by the lease granted by the lambardar. 

I» therefore, dismiss this appeal with 
costs. 

P.N./k.K. 

Appeal dismissed. 
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Mittra, a. J. C. 

Raghunath and another —Plaintiffs — 
Appellants. 

v. 

Sheolal and others —Defendants—Res¬ 
pondents. 

Appeal No. 738 of 1914, decided on 
13th September, 1916, against the Appel¬ 
late Decree of Divnl. Judge, Nerbudda 
Divn., dated 25th August, 1914. 

(a) Mortgage-Suit on—Party claiming to be 
dismissed from, on ground of paramount title, 
cannot redeem subsequently. 

If a person who is made a party to a suit 
upon a mortgage claims to be dismissed from 
the suit on the ground of paramount title, he 
cannot afterwards claim to redeem the mortgage 
in any subsequent suit. The order dismissing 
such a person from the array of defendants 
amounts to an adjudication that the person, on 
his own showing, is not entitled to redeem. 12 
Cal. 414 (P. C.), reld. upon. |P. 121, C. 2.] 

(b) Civil P C. (5 of 1908), O. 1, R. 10-Mortgage 
suit—Preliminary decree—Defendant cannot be 
added after passing of. 

O. 1, R. 10, of the Civil Procedure Code, 
refers to any stage of the proceedings not con¬ 
cluded by a decree. Therefore, a Court is not 
competent to ignore a preliminary decree in a 
mortgage suit and try the suit over again by 
joining a new defendant, nor can a new defen¬ 
dant be joined with an existing decree binding 
upon him, although he was not a party to the 
proceedings culminating in the decree. 

[P. 121, C. 2.] 

(c) Mortgage—Suit on—Preliminary decree— 
Proceedings subsequent to, are not in execution 
but in suit and must be between same parties. 

Under the Code of Civil Procedure, proceed¬ 
ings subsequent to the preliminary decree in a 
mortgage suit are proceedings not in execution, 
but are proceedings in the suit, and must be 


between the parties to the preliminary decree or 
their reprcsentatives-in-interest. [P. 121, c. 2.] 

(d) Po.****ion—Mortgagee’s right to, when 
accrues, stated. 

A mortgagee’s right to possession can only 
accrue upon a foreclosure of the person legally 
entitled to possession at the date of the suit for 
foreclosure. 12 Cal. 414 (P. C.)and 11 C.P.L.R. 
75, rel. upon ; 33 Cal. 590; 14 I. C. 449 and 

32 Cal 891, dist. [P. ,22, C. 2.) 

Therefore, where a puisne mortgagee brought 
a suit on the foot of his mortgage and fore¬ 
closed the mortgaged property without making 
the prior mortgagee a party to the suit, and 
subsequently the prior mortgagee brought a suit 
on the foot of his mortgage and foreclosed 
without making the puisne mortgagee a party: 

Hild % that the prior mortgagee obtained noth¬ 
ing by foreclosing the representatives of the 
original mortgagor, who had already lost all 
interest in the property. [P. 122, C. I & 2.| 

(c) Estoppel—Statement by a person oot proper 
party to litigation—Doctrine does not apply. 

Before applying the rule of estoppel it must 
be shown that a previous inconsistent statement 
in some way affected the result of that litigation 
Therefore, a person who was never a proper 
parly to a litigation cannot in any way be 
estopped from subsequently pleading something 
inconsistent with a statement made by him in 
the course of the formei liiigation. |P. 122, C. I.) 

(f) Transfer of Property Act (4 of 1882), S. 58(e) 
—Mortgage by conditional sale—Foreclosure. 

Every contract of mortgage by conditional 
sale, since the Transfer of Property Act, must 
be taken as subject to the condition that in 
default of payment on the due date, ownership 
will not be vested, until there is a decree 
absolute for foreclosure. [P. 123, C. I.) 

B. K. Bose and Vivian Bose —for Appel¬ 
lants. 

/. C. G/iosh and V . R. Dhoke —for 
Respondents. 

Judgment. —On the 20th of March, 
1889, one Nimbaji executed a mortgage 
by conditional sale in favour of the 
plaintiffs. On the 22nd of April, 1895, 
one Linga executed a simple mortgage of 
the same property in favour of the 
predecessor of the defendants. It has 
been found by the Courts below that Linga 
is an alias of Nimbaji, and this is no 
longer disputed before me. The defend¬ 
ants ob’ained a decree on their mortgage 
on the nth of October, 1906, without 
making the plaintiffs parties. On the 9th 
June, 1909, they purchased the mortgaged 
property in execution of their decree, and 
they were put in possession on the 18th 
of October, 1909. On the 18th of June, 
1909, the plaintiffs instituted Suit No. 169 
of 1909 and obtained a preliminary decree 
for foreclosure on the 22nd of October, 
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1909. The defendants were not parties 
to this decree. On the 6th August, 191°. 
the plaintiffs applied to have the defend¬ 
ants made parties and the decree made 
absolute. On the 8th of October, 1910, 
the defendants appeared in Court and 
stated that their mortgagor was not 
Nimbaji from whom the plaintiffs derived 
their title, and they also expressed their 
unwillingness to redeem the plaintiffs 
mortgage. The defendants were discharg¬ 
ed from the suit on the 17th of March, 
1911, and on'the same day the decree 
was made absolute against the representa¬ 
tives of Nimbaji. The plaintiffs have 
brought this suit for possession of the pro¬ 
perty comprised in their mortgage, and 
which they have foreclosed. By a subse¬ 
quent amendment, the plaintiffs prayed 
that, if the defendants wished to redeem 
the plaintiffs’ mortgage, the defendants 
may be ordered to pay Rs. 1,266 and costs 
of the suit. The defendants pleaded that 
the plaintiffs’ right to foreclose was 
barred by limitation, that they were not 
willing to redeem the mortgage and that 
the plaintiffs were not entitled to posses¬ 
sion on the strength of a decree, to which 
the defendants were not parties. The 
first Court passed a decree for possession 
in favour of the plaintiffs if the defen¬ 
dants fail to pay the mortgage-money 
within a time fixed. The lower Appellate 
Court has dismissed the plaintiffs’ suit 
and this second appeal has been filed by 
the plaintiffs. 

It is argued on behalf of the appel¬ 
lants that the defendants having had an 
opportunity of redeeming the plaintiffs’ 
mortgage, and having declined to do so 
in Suit No. 169 of 1909, they can no 
longer be allowed to set up their rights 
under their mortgage or the auction-sale 
in pursuance of it. The case of Nilakant 
Banerji v. Suresh Chandra Mullick (1) is 
relied upon. It is also contended that 
proceedings between the preliminary 
decree and the final decree are proceed¬ 
ings in suit and not proceedings in 
execution, and that under O. 1, R. io, the 
Court has the power to add a person as 
defendant at any stage of the proceedings. 
It is also argued that the defendants 
cannot be allowed to approbate and 
reprobate. Further, it'is contended that 
the plaintiffs’ mortgage being prior to the 
defendants’ mortgage, their decree for 
foreclosure relates back to the date of 


the mortgage, and that they are entitled 
to possession as against the defendants. 

The decision of the Privy Council 
in Ni/akant Banerji v. Suresh Chandra 
Mullick (x) establishes that, if a person 
who is made a party to a suit upon 
a mortgage claims to be dismissed from 
the suit on the ground of paramount 
title, he cannot afterwards claim to 
redeem the mortgage in any subse¬ 
quent suit. The reason for the deci¬ 
sion is given at page 422. The order 
dismissing such a person from the array 
of defendants amounts to an adjudication 
that the person, on his own showing, is 
not entitled to redeem. If the defendants 
had been made parlies previous to the 
preliminary decree for foreclosure, there 
could be no doubt that the appellant’s 
contention, based upon the judgment of 
their Lordships, would be sound. The 
question which now calls for a decision 
is, whether a person who should have 
been made a party previous to a prelimi¬ 
nary decree for foreclosure can be made 
a party afterwards. It may be taken, as 
urged for the appellants, that, under the 
present Code of Civil Procedure, proceed¬ 
ings subsequent to the preliminary decree 
in a mortgage suit are proceedings not in 
execution, but proceedings in the suit. 
But it does not follow that the proceed¬ 
ings are not limited in their scope. These 
proceedings must be proceedings between 
the parties to the preliminary decree, or 
their representatives-in-interest. It is not 
competent to the Court to ignore the 
preliminary decree, and try the suit over 
again by joining a new defendant, nor can 
a new defendant be joined with an exist¬ 
ing decree binding upon him, although he 
was not a party to the proceedings culmi¬ 
nating in the decree. O. 1, R. 10, refers 
to any stage of the proceedings not con¬ 
cluded by a decree. I hold that it was 
not competent to the Court to make the 
defendants parties after the preliminary 
decree. The Court had, therefore, no 
jurisdiction to decide that the defendants, 
upon their own showing, were not entitled 
to redeem, as was held in the case of 
Nilaiant Banerji v. Suresh Chandra 
Mullick ( 1 ). 

The argument that the defendants 
cannot approbate and reprobate is based 
upon the defendants’ statement in Suit 
No. 169 of 1909, to the effect that their 
mortgagor was a person different fro m 

(t) (1886) la Cal, 414-12 I. A. 171 (P. C.). 
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the plaintiffs’ mortgagor. Before apply¬ 
ing the rule of estoppel it must be shown 
that a previous inconsistent statement in 
some way affected the result of that liti¬ 
gation. But if, as I have held, the defend¬ 
ants were never proper parties to the liti¬ 
gation of 1909, they cannot, in'any way, be 
estopped from pleading something incon¬ 
sistent with their former statement. The 
learned Advocate for the appellants cited 
a large number of cases on this point. 
They need not be considered in detail, as 
it is conceded that, if the Court had no 
jurisdiction to make the defendants 
parties in the former litigation, this 
principle of estoppel will not be appli¬ 
cable. I may also point out that the 
plaintiffs made their application for 
having the defendants made parties just 
two days before the last day of limitation 
provided for by S. 31 of the 
Limitation Act, and the defendants 
made their first statement on the 8th of 
October, 1910, when a suit for foreclosure 
against the defendants was already- 
barred. The defendants’ statement, 
therefore, did not, in any way, affect the 
result of that litigation, nor could it be 
said to have altered the plaintiffs’ 
position for the worse, in regard to any 
right which they had for instituting a suit 
for foreclosure on their own mortgage. 

The next point for decision is, whether 
the plaintiffs, by reason of their prior 
mortgage, are entitled to possession 
against the defendants. It seems to me 
perfectly clear that they are not. Their 
mortgage was not a usufructuary one; 
their right to possession would only 
accrue upon foreclosure of the equity of 
redemption. I have already given the 
dates from which it is clear that on the 
9th of June, 1909, the defendants were 
the owners of the equity of redemption, 
and the plaintiffs did not institute their 
suit till nine days after the defendants 
became such owners. The view which 
has been adopted in this Court is that a 
puisne mortgagee is not bound to redeem 
a prior mortgagee, even if he has know¬ 
ledge of such a prior mortgage. See 
Seth Ghasi Bam v. Jawahir Singh (2). 
The defendants having thus become the 
owners of the equity of redemption prior 
to the plaintiffs’ suit, the plaintiffs 
obtained nothing by foreclosing the 
representatives of the original mortgagor. 


who have already lost all interest in the 
property. The plaintiff’s right to 
possession can only accrue upon a 
foreclosure of the person legally- 
entitled to possession at the date of the 
suit for foreclosure. The respondents’ 
learned Advocate has cited the case of 
Madan Lai v. Bhagwan Das (3), which 
certainly supports his argument. 

I must briefly notice the cases on this 
point cited on behalf of the appellants. 
In Girish Chunder Nandi v. Kedar Nath 
Kundu (4), the appellants before the 
High Court did not dispute that part of 


the decree of the Courts below which 
held that the plaintiffs in that suit were 
entitled to recover possession, if the 
defendants did not redeem. The only 
points argued and decided by the High 
Court are the terms upon which redemp¬ 
tion should take place. The case of 
Veniatagiri Aiyar v. Sadagopachariar (5) 
is really against the appellants, for the 
prior mortgagee succeeded, not because 
he was a prior mortgagee, but because 
his auction-sale was prior to that of the 
second mortgagee. There remains for 
me to consider the case of Ear Pershad 
Lai v. Dalmardan Singh (6). In that 
case, the first mortgagee, not having 
notice of a second mortgage, sued the 
mortgagor alone and obtained a decree 
on his mortgage, and the assignee of the 
decree, having in execution purchased 
the property, which had been previously 
purchased and taken possession of by the 
second mortgagees in execution of their 
subsequently obtained mortgage decree 
(to which the first mortgagee was not a 
party), sued the second mortgagees more 
than twelve years after the due date of 
the first mortgage, for possession of the 
property, giving them the option to 
redeem. According to Rampini, J., the 
right to possession depends on the prio¬ 
rity of purchase and not on the priority 
of mortgage. Brett, J., attached impor¬ 
tance to the fact that the second mort¬ 
gagees had full knowledge of the prior 
mortgage, and ought to have made the 
prior mortgagees parties to the suit, a 
view of the law not accepted in these 
Provinces. He also relied upon the 
doctrine of Its pendens. In the 


(3) (1899) 21 All. 235. 

(4) (1906I 33 Cal. 590. 
(SI (1912) 14 I- C. 449 - 

(6) (1905) 32 Cal. 891. 


(2) (189S; 11 C. P. L. K. 75. 
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case before me there is no question 
of Us pendens. Both Mitra, J,, and 
Brett, J., ignore the argument of Ram- 
pini, J., to the effect that the prior mort¬ 
gagee’s right lo foreclose on his own 
mortgage was barred by limitation. I en¬ 
tirely agree with the view of Rampini, J., 
in the following passage in his judgment 

at page 897 ; . . , t 

•• The fact that in this suit he (the prior 
mortgagee) offers the defendants (subsequent 
mortgagees) the option of redeeming him, 
cannot avail him, for in this suit he is not suing 
on his mortgage lien, and, therefore, cannot ask 
to be redeemed. This suit is, in short, not such a 
suit as he ought to have brought to enforce his 
mortgage lien as against the defendants.'’ 

It is difficult to see how a prior mort¬ 
gagee, when his right to foreclose is 
barred by limitation, can evade the law 
by offering the defendant an option to 
redeem, failing which he is practically to 
be foreclosed. On the whole, I prefer to 
follow the judgment of Rampini, J. 

The appellants ’ next argument is that 
their mortgage being cne by conditional 
sale, according to the contract of the 
parties, they became entitled to the 
ownership on the 20th of March, 1895, 
when the time stipulated for payment ex¬ 
pired, and that there were only certain 
formalities of law to be gone through to 
give effect to this ownership. This is 
unsound. Before the Transfer of Property 
Act and before the Bengal Regulation 
Act. XVII of 1806, was applied to these 
Provinces, such an argument might have 
deserved consideration. But every con¬ 
tract of mortgage by conditional sale, 
since the Transfer of Propetty Act, must 
be taken as subject to the condition that 
in default of payment on the due date, 
ownership will not be vested, until there 
is a decree absolute for foreclosure. The 
fact, therefore, that the plaintiffs’ mort¬ 
gage became payable before the execu¬ 
tion of the defendants 1 mortgage, cannot 
give them any priority. The appeal, 
therefore, fails and is dismissed with 
costs. 

P.N./R.K, 

Appeal dismissed . 
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Stanyon, a. J. C. 
Btsandayal Sitaram , Firm , Akola — 
Applicant. 

v. 

Bodulal Ladhuram and another —Non- 
Applicants. 


Civil Revn. No. 94-B ° f *9 l6 - decided 
on 9th November, 19x6, against the Order 
of Dist. Judge, Akola, dated J ul y» 

I9l6. 

(a) Civil P. C (5 of 1908), S. 24-Notice « 
only necessary in case of application by party 
but not when Court acts suo tnolu. 

S. 24 of the Civil Procedure Code is impera¬ 
tive and where a Court proceeds under that 
section upon the motion of a party, it is bound 
to give notice to all other parties to the case 
whereof a transfer is sought and to hear such of 
them as desire to be heard, before it can order 
any transfer. But where the Court proceeds on 
its own motion without a party application, it is 
not bound to give notice to the parties to the 
case. [P. 12s, C. 2& P. 126'C'i.i 

(b) Civil P. C. (5 of 1908), S. 24—Action on 

application of person erroneously believed to 
be party ii one suo motu —Parties—Meaning 
stated. 

Where, however, the Court purports to take 
action under S. 24 of the Civil Procedure Code 
on the application of a person who is not a 
party to the case but whom the Court erroneous¬ 
ly treats as a party the order of transfer must 
be deemed to have been made by the Court 
suo motu . 

The word parties” in S. 24 of the Civil Pro¬ 
cedure Code refers to those litigating the suit, 
appeal or other proceedings whereof the transfer 
is sought. [P. 125. C. 2.] 

(c) Bcrar Courts Law (1905)—Subordinate 
Judge vested with powers of Additional District 
Judge acts as two distinct Courts. 

Where the same officer is a Subordinate Judge 
and is also Additional Judge to the Court of the 
District Judge under the Berar Courts Law. he 
exercises jurisdiction as two distinct Courts as 
effectively as if each class of jurisdiction had 
been vested in a separate officer. [P, 124, C. 1.] 

(d) Civil P. C. (5 of 1908), Ss. 99 and 115- 
Scope—S. 115 should not be used in narrow and 
technical way. 

S. 115 of the Civil Procedure Code should not 
be used in a narrow and technical way. It is a 
section which gives plenary powers of interference 
by the High Court, which are to be exercised in 
harmony with the spirit of the provisions of 
S. 99 of the Code. |P. 126, C. I.] 

ilf. V. Joshi and V. V. Chitale— for 
Applicant. 

H. S. Gour and R. N. Mudholkar—for 
Non-Applicants. 

Judgment.— It is expedient to make 
a short statement of the facts leading up 
to this appeal. In the District Court at 
Akola in West Berar besides the District 
Judge there are several Additional District 
Judges appointed under the Berar Courts 
Law, 1905, who dispose of such cases as 
are made over to them by the District 
Judge, but who are not invested with all 
the powers of the District Judge, viz., 
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the power to transfer cases under S. 24, 
Act 5 of 1908. These Additional District 
Judges as such exercise the original, 
jurisdiction, and in some cases also the 
appellate jurisdiction ot the District 
Court, in cases made over to them, and 
some time they do so in addition to their 
ordinary business as Subordinate Judges. 
In 1914-15 the Senior Subordinate Judge 
of Akola was also the third Additional 
District Judge of W est Berar, but this 
case makes it necessary to point out 
that in these two capacities he was 
for all the purposes of law and proce¬ 
dure exercising a dual jurisdiction as 
two District Courts, as effectively as 
if each class of jurisdiction had been 
vested in a separate officer. For it is to 
some confusion in the matter that most 
of the trouble and delay in this case are 
due It fell to the same officer, presid¬ 
ing as above in two distinct Courts, to 
pass several decrees against the same 
judgment-debtor in suits brought by 
different creditors. The following are 
the details of four of these decrees : — 

Date of Decree- Decretal Court passing 

decree. Holder. sum. decree. 

(1) 4-1 -1915 Bishan- 4,639-10-5 Senior Sub- 

dayal- Judge. Akola. 

Sitaram 

(2) 22 2-1915 Pokarmal- 2,130-0-0 Do. 

Khetsidas and costs 

(3) 24-2-1915 Laduram- 13,352-0-0 Third Addt- 

Bodulal and costs, tional District 

Judge, West 
berar. 

(4) 24-3-1915 Onkardas- 2,693-12-0 Senior Sub- 

Bagdya. ordinate 

Judge, Akola. 

Each decree-holder obtained an order 
for attachment before judgment of two 
houses belonging to the judgment-debtor. 
After the decrees had been passed, each 
decree-holder applied for execution to 
the Court which passed the decree. 
Thereupon, in execution of the decree of 
Bisandayal-Sitaram the Court of the 
Subordinate Judge sold one of the two 
attached houses on the 15th April, 1915 
and it was purchased for Rs. 9,500 by 
Laduram-Bodulal, the holder of the 
decree from the District Court. The 
purchase-money was deposited in the 
Court of the Subordinate Judge on the 
29th April, 1915, and was sufficient to 
satisfy all the three decrees then pending 
execution in that Court. 

But on the 12th April, 1915, three days 
before the sale took place, Laduram- 


Bodulal applied to the Subordinate 
Judge for rateable distribution. This was 
the first instance of the confusion I have 
referred to. The Court of the Subordi¬ 
nate Judge, as such, was not competent to 
execute a decree neither passed by it, 
nor transferred to it for execution and 
which was, moreover, beyond the 
pecuniary limits of its jurisdiction. 
Therefore, the application of Laduram 
was rejected on the 7th May, 1915. This 
order was immediately followed by 
another application from Laduram made 
on the Sth May, 1915, asking 

(1) That the sale by the Court of the 
Subordinate Judge should be set aside as 
ultra vires owing to the fact that as the 
applicant had attached the property and 
had applied on the 25th February, 1915 
to the District Court for execution, the 
sale should have been held and the 
purchase-money dealt with by that Court 
under S. 63, sub-S. (1) of the Civil 
Procedure Code, 1908, as applied to 
Berar ; or 

(2) That the money should now be 
transferred from the Court of the Subordi¬ 
nate Judge to the District Court for 
rateable distribution by the latter. 

It was now the turn of the Judge to 
confuse his two jurisdictions. As usual he 
sought for inspiration from the case-law, 
and though he managed to give effect to 
the clear provisions of sub-S. (2) of S. 63 
and held that the sale was valid, he made 
an order as District Court to himself as 
Subordinate Judge, and directed that the 
latter should send the Rs. 9,500 held by 
him to the former for rateable distribution. 
'The order was made on the 9th October, 
1915. Meanwhile, on the 17th July, 1915 
the sale had been confirmed. Bisandayal- 
Sitaram applied for revision of the above 
order by this Court, and the case came 
before me as Civil Revision No. 18-B of 
10x6. For the reasons given in my order 
of the 28th March, 1916, I set aside as 
ultra vires and illegal the order of the 
Additional District Judge directing the 
transfer to his Court of the Rs. g.S 00 
legally in the custody of the Subordinate 
Judge’s Court. The substance of those 
reasons was this : that the house which 
under S. 63 (1) of the said Code could 
and should have been sold by the District 
Court, having in fact been sold by the 
Court of the Subordinate Judge, sub-S. (2) 
came into operation and the purchase- 
money being legally in the custody of the 



1916 


Firm B. Sitaram r. B. Ladhuram (Stanyon, A.J.C.) 


Nagpur 125 


inferior Court, sub-S. (i ) could not apply 
to it, since that sub-section deals only 
with property “ under attachment 
which is “not in the custody of any 
Court." 

Thereupon Laduram-Bodulal applied to 
the District Judge on the 28th April, 1916 
fora transfer of execution of Bisandayal s 
decree to the District Court on the file of 
the Third Additional District Judge. 
Notice of this application was issued 
to Bisandayal-Sitaram, but not to the 
judgment-debtor. It was contended that 
Laduram not being a party to the case 
sought to be transferred was not compe¬ 
tent to apply for a transfer, but this 
objection was overruled, the learned 
Judge holding that 1 rival'' judgment- 
debtors applying for rateable distribution 
are parties “ for the purposes of S. 24, 
Act 5 of 1908, as applied to Berar. (The 
word 4 ‘ judgment-debtors” is an evident 
clerical error for the word “ decree- 
holders. 1 ’) The learned Judge considered 
that the case of Krishna Velji Marwadi v. 
Bhau Mansarani (1) affords authority for 
such an interpretation. He further held 
that the transfer asked for would be just 
and would enable the applicant to obtain 
a rateable distribution to which he was 
fairly entitled. He made the following 
order:— 

“I, therefore grant the application of Laduram- 
Bodalal and direct that the execution proceeding 
in case No. 101 of igi4 in which Bisandayal- 
Sitaram is the decree-holder be transferred to 
the Court of the Third Additional District 
Judge,” 

Evidently the learned Judge intended 
that a proceeding pending in the Court 
of the Senior Subordinate Judge of Akola 
should be transferred fjom that Court to 
the District Court of West Berar, and 
should then be sent to the Third 
Additional District Judge for disposal. 
It is to be regretted that he did not draw 
up his order accordingly. The popular 
nomenclature which transforms the ‘Judge 
of a Court’ into the ‘Court of a Judge’ is 
mainly responsible and affords some 
excuse for the frequent failure of the man 
in the street to realize the fact that 
several Judges of one Court do not 
comprise (except for statistical purposes) 
as many Courts as there are Judges. But 
we are entitled to expect that there shall 
be no such misapprehension or confu sion 

(0 (*894) »8 Bom. 61. 


but terminological exactitude in orders 
made by District Judges. 

Bisandayal-Sitaram has now moved 
this Court in revision to set aside the 
order of the District Judge on the two 
grounds, which may be stated thus :— 

(1) that the order purporting to be 
made at the instance of a ‘parly’ is bad 
in law, because 

(а) no application was made by any 

party to the case transferred, 

and, if it was 

(б) no notice was issued to the 

judgment-debtor: 

(2) that the order is unfair to Bisan¬ 
dayal-Sitaram. 

I have no doubt whatever that regard¬ 
ed as an order of transfer made at the in¬ 
stance of an applicant the order of the 
District Judge could not be supported. 
The view that rival decree-holders in 
distinct suits are all “ parties ” for the 
purposes of S. 24 of the Civil Procedure 
Code, 1908, seems manifestly wrong. 
The word “ parties ” clearly refers to 
those litigating the suit, appeal, or other 
proceedings whereof the transfer is 
sought. The facts of Krishna Velji'i 
Marwadi v. Bhau Mansaram {1) were, no 
doubt, somewhat analogous to the facts 
of the present case, but the learned 
Judges of the Bombay Court did not say 
a single word to suggest that they 
regarded the applicants before them as 
parties to the proceedings of which they 
prayed for a transfer. They merely 
affirmed the jurisdiction of the District 
Court to make a transfer demanded by 
equity or expediency. I hold without 
hesitation that the application made by 
Laduram-Bodulal for transfer of the exe¬ 
cution proceedings under Bisandayal’s 
decree was not an application made by a 
party within the meaning of S. 24, Act 5 
of 1908, as applied to Berar. If I had 
been able to concur in the interpretation 
of the learned District Judge that Ladu¬ 
ram was a party, I should have been 
compelled to set aside the order of 
transfer as bad for want of a notice to 
the judgment debtor. Where a Court 

S. 24 aforesaid upon the 
motion of a party, it is bound to give 
notice to all other parties to the case 
whereof a transfer is sought, and to hear 
such of them as desire to be heard, 
before it can order any transfer. In this 
respect S.24, Act s of 1908, repeats 
-S, Act 14 of 288a, and is 
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imperative. The decision of this Court 
in Balhrishna Gangadhar v. Ram Narain 
Pathi (2) remains in full force, and I 
concur in it. 

It is urged that since the District 
•Judge purported to act at the instance of 
an applicant whom he supposed to be a 
party, the validity of his order must be 
judged with reference to that part of 
S. 24. which has reference to applications 
by parties, and should be declared bad 
either because no party had applied or 
because the procedure for dealing with a 
party application was not followed. I 
am unable to accept this contention as 
sound. I am not in favour of using 
S. 115 of the Civil Procedure Code in a 
narrow and technical way. I regard it 
as a section which gives plenary powers 
of interference by this Court, which are 
to be exercised in harmony with the 
spirit of the provisions of S. 99 of the 
same Code. In the present case, how¬ 
ever irregular the procedure of the lower 
Court. I have to see, upon an examina¬ 
tion of the main reason for the order 
made by it, 

(1) whether it had jurisdiction to make 
the order, and, if so, 

(2) whether the exercise of such juris¬ 
diction is affected by such irregularity, 
so material as to call for correction in 
revision. 

I have already shewn that if the juris¬ 
diction of the District Judge depended 
upon an application by a party to the 
execution proceedings which he has 
transferred, his order would have been 
either ultra vires (for want of a party 
application) or materially irregular (for 
want of a notice to the judgment-debtor). 
But S. 24 gives him jurisdiction to 
transfer of his own motion without appli¬ 
cation or notice, and for the purposes of 
S. 115 of the said Code that suffices to 
make his order intra vires. The learned 
Judge travelled to an authorized terminus 
along a route provided for him, and it 
makes no difference that he erroneously 
believed himself to be travelling along 
an alternative route to the same terminus. 

It is, therefore, only necessary to see 
whether his order is proper. For the 
applicant it was urged that by the 
long delay which has caused he is 

(2) (1897) 10 C. P. L. R. 94- 


robbed of the fruits of his diligence 
that the transfer of the judgment- 
debtor s assets to a fresh Court will 
give opportunity to other decree-holders 
to come in for rateable distribution who 
would be too late to get it in the Sub¬ 
ordinate Judge's Court, I do not see any 
force in this argument. The fact that 
one of several decree-holders by diligence, 
chance or good fortune often gains an 
advantage over the others in respect of 
the realization of his dues from a dis¬ 
honest or insolvent debtor does not make 
such an advantage just or equitable. 
Rateable distribution of available assets 
among all creditors is the aim of justice. 
On the facts above stated Laduram had 
at least an equal right with Bisandayalto 
share in the assets of their common 
debtor and but for the disregard of 
S. 63 (1) of the Civil Procedure Code by 
the officer who was simultaneously Senior 
Subordinate Judge and Third Additional 
District Judge, the whole of this litiga¬ 
tion and delay might have been avoided. 
It might also have been avoided if Bisan- 
dayal had realized that the transfer of 
the money into the hands of the Addi¬ 
tional District Judge, though irregularly 
made, merely placed all the decree- 
holders in the position which they were 
entitled to be and would have been but 
for the initial error of the Subordinate 
Judge. He has himself to thank for the 
delay and any disadvantage to him which 
it may now cause. He and his legal 
advisers have indulged in an opportunity 
for litigation which certain illegalities of 
procedure gave them, and whatever enjoy¬ 
ment they got out of that must be their 
solatium for what it has cost them. If 
wiser counsels had prevailed, it must 
have been foreseen that only result of 
objecting to a proper transfer of execu¬ 
tion in the wrong way would be to secure 
its transfer in the right way. I concur 
with the learned District Judge that it is 
in every way just and equitable that 
Laduram should have rateable distribu¬ 
tion in the Rs- 9,50° available and that 
the transfer ordered by him is necessary 
and proper. I, therefore, dismiss this 
application with costs, allowing Rs. 30 
as Pleader's fees. 

P. N./R. K. 

Application dismissed. 


__ f THE END 1 _;_ 

PRINTED AT THE PADMA PRINTING WORKS, 2 Q, BROADWAY, MADRAS. 

















THE 




1916 

OUDH SECTION 


CONTAINING 

FULL REPORTS OF ALL REPORTABLE JUDGMENTS OF 

THE OUDH JUDICIAL COMMISSIONER’S COURT 

REPORTED IN 

(1) 19 OUDH OASES (2) 3 OUDH LAW JOURNAL 
(4) 17 CRIMINAL LAW JOURNAL (3) 32 TO 36 INDIAN CASES 


CITATION : A. I. R. 1916 OUDH 


Printed by D. G. Ranade at The All India Reporter Press, Nagpur 

And published by 

V. V. CHITALEY, B.A.. LL.B., 

AT THE ALL INDIA REPORTER OFPICE 
NAGPUR, C. P. 

(All rights reserved .) 


TO 

THE LEGAL PROFESSION 
IN GRATEFUL RECOGNITION OF 
THEIR WARM APPRECIATION AND SUPPORT 



OtJDH JUDICIAL COMMISSIONER’S COURT 

1916 


Judicial Commissioner! : 

Mr. Benjamin Lindsay, J. P., I. C. S. 

» Louis Stuart, I. C. S., ( Offg ). 

Additional Judicial Commissioners : 

Mr. Louis Stuart, I. C. S. 

Bao Bahadur Pandit Kanhaiya Lai, M. A., LL. B. 

Mr. Kendall. 

» Mahomed Ali. 
















NOMINAL INDEX 


Abdul Karim v. Muhammad Husain 137 

Abdul Karim v. Muhammad Husain 141(1) 
Abboy Pado Bose v. Queen’s ADglo-Sans- 
krit School 94 

Abdul Hasao Khan v. Mt. Jagwanta 290 

Achambhit Lai v. Cbbanga Mai 2/4 

Aijahz Husain v. Mohammad Sajjad 233 

Ajudhia Sarao Singh v. Emperor 125 

Ali Husain v. Mt. Bandi Bibi 328 

Ali Muhammad Khan v. Mt. Sajjadi 
Begam 216 

Arjun Prasad v. Laiq Singh 332 

Asghar Husain v. Akbar Husain 20*2 

Ata Hussain v. AgbaHadi 320 

Bahadur Singh v. Madho Singh 1G1 

Bakhtawar Singh v. Dharam Singh 73 

Bakhtawar Singh v. Ram SiDgh 321 

Bandi Bakhsh v. Indar Pal 135 

Basdoo Singh v. Ram Phal Singh 336 

Bhagwan Das v. Ahmad Jan 169 

Bharat Singh v. Suraj Bakhsh Singh 92 

Bhawani Din v. Mt. Jhamman 221 

Bisbeshar Singh v. Bikramjit Singh 138(2) 
Bishe6har Singh v. Tirbhawan Bahadur 
Singh 315 

Bisheshwar Dayal v. Hira Lai 115 

Bishwanath Singh v. Rampal Singh 383 

Bismilla Beg v. Azam Ali Beg 335 

Budhan Lai v. Jagan Nath 312 

Buoiyad Husain v. Mt. Hazir-un-nisa 264 
Buniyad Husain v. Mata Din Singh 21 

Chandrawati Kunwar v. Bhagwanta 107 

Cbauharaja Bakhsh v. Ram Harakh 329 

Chhab Lai v, Mt. Parbati 235 

Debi Bakhsh v. Ram Dhani 91 

Debi Bakhsh Singh v. Parshotam Da9 25 

Delhi and London Bank, Ltd. v. Ram 
Ratan 938 

Deputy Commissioner, Fyzabad v. Jagji- 
wan Bakh6h Singh 129 

Dhamsa Bakhsh Singh v. Jagmohan Singh 77 
Dhanesh Prasad v. Gaya Prasad 103 

Dharam Raj-Kuar v. Lachhman Bhuj 153 

Dondoo Singh v. Sheo Naraln Singh 166 

Durga Singh v. Gaya Singh 2 

Emperor v. Durga Prasad 

v. Mondai qkq 

-v. Tilak 8g 

Etizad Husain v. Beni Bahadur 229 

Feodcre v. Miss. A. Des Brosses 121 

Gajodhar v. Udit Narain Singh 250 

Gao^h*, Mt. v. Nagoshar Bakhsh Singh 237 
Ganesba, Mt. v. Nageshar Bakhsh Singh 296 
Gan^a Bakhsh Singh v. Ahbaran Singh 169 
Gann Shankar v. Abu Jafar Khan 279 

Gauri Shankar v. Mt. Lachhman Kunwar 278 
Gauri Shankar Singh v. Bhagwan Din 127 
Genda Singh v. Fateh Singh 
GhanBhyam Das v. Mt. Hardei 0*7 

Ghisa Singh v. Gajraj Singh 
Ghisa Singh v. Gajraj Singh 286 

Girja Dayal v. Raghu Mai 20 o 

Goon Shankar Singh v. Bajrang Bahadur 

8iBgh 100 


Gnlab Chand v. Emperor J92 

Gur Prasad Singh v. Sant Bakhsh Singh 192 
Habib-un*nissa t Mt. v. Musharaf Ali 207 
Haribar Bakhsh Singh v. Sheo Singh 
Harkaran Singh v. Haroam Singh 
Har Sahai v. Dhanpal Singh 
Hira Lai v. Ganesh Prasad 148(1) 

Hori Lai v. Bhagwan Bakhsh *46 

Hulai v. Emperor 

HusaiDi, Mt. v. Ram Charan 197 

Inayat Ali v. Mt. Jaitun Bibi 253 

Iqbal Husain v. Ejaz Husain 123 

Izzat-un-nissa Begam v. Kaniz Fatima 
Begam 6 

Jadunath Singh v. Bhabhuti Prasad 337 

JaduDath Singh v. Pirthipal Singh 195 

Jagan Nath v. Kamta Singh 243 

Jagannath Kuar v. Sheo Singh I 77 

Jagat Pal Singh v. Harnam Singh 313 

Jaipal v. Emperor 945 

Jamshed Ali v. Zahur-Ul-Hasan 83 

Jang Bahadur v. Muhammad Abul Husan 
Khan 188 

Jiwan Lai v. Oudh Commercial Bank, Ltd., 

105 

Jogul Kishore v. Raghubar Singh 28 

Kalka Prasad v. Sitla Bakhsh 27 

Khanjan Singh v. Anup HI 

Kishun v. Shyam Sunder 103 

Kundan Lai v, Wajib Husain 1?9 

Lachhman Singh v. Sarfaraz Kunwar 145 

Lai Jagroop Singh v. Banktaishwar Rawan 
Babadurpal Singh 180 

Mahadco Prasad v. Gajraj Singh 136 

Mahadeo Prasad v. Mt. Tikni 109 

Mahesh Bakhsh Singh v. Manohar Lai 292 
Mahomed Hadi v. Mohammad Taki 2S1 

Mahomed Hamid Ullah v. Sita Ram 128 (2) 
Mahomed Mumtaz Ali v. Harpal Singh 223 
Mahomed Ramzan Ali v. Muhammad Nasir 244 
Mata Ghulam v. Rajpal Singh 206 

Mira Yar Ali Beg v. Danish Ali 84 (2) 

Mukta Pershad v. Abdul Razaq 143 

Muneshar Bakhsh Singh v. Arjun Singh 802 
Munnu Singh v. Bachchu Singh 9 

Murari Lai v. Jalipa Sahai 270 

Naohi Khanam, Mt. v. Mt. Masuman 240 

Narain Dat v. Gopal Das 84 (2) 

Narain Singh v. RuBtam Singh 826 (2) 

Nihal Singh v. Dular Singh 228 

Nihal Singh v. Raghuraj Bahadur Singh 19 
Nisar Husain v, Mt. Ashratunnissa 10 

Partab Das v. Kanhai Lai 164 (1) 

Puran v. Emperor 188 ( 1 ) 

Qasim Ali Khan v. Ahmad Shah 305 

Radha Kishan v. Wajid Ali Khan 148 (2) 
Raghubar Dayal v. Bank of Uppor India 
Ltd., Lucknow 276 

Raghubar Dayal v. Mt. Champa Kunwar 242 
Rsghunandan v. Jageshar Singh 247 

Raghunath Prasad v. Mt. Ketkl 128 ( 1 ) 

, a i Bahadur Singh v, Rajeshwar 
Bali 296 

Raghuraj Gir v. Rudra Pratab Singh 289 
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Ram Autar v. Muhammad Abdul Hasan 


Khan 104 

Ram Bhajan v. Sbeo Darshan Singh 154 (2) 
Ram Dayal v. Sumar Singh 142 

Ram Gopal v. Saheb Jan Khan 284 

Ram Jag v. Bhagwan Dat 139 

Ram Jiwan v. Jadunath 176 

Ram Karan v. Achal Singh 230 

Ramman Lai v. Ram Gopal 211 

Rampal Singh v. Mfc. Ganesha 82 

Ram Piare v. Rameshwar 317 

Ram Prasad v. Rahat Bibi 273 

Ram Samajh Pande v. Ramjas 319 

Ram Saran v. Prithipal Singh 204 

Ranjita, Ml. v. Mfc. Rukmin 184 

Ratan v. Ram Niwaz 301 

Raza Husain v. Amar Chand Pal 238 

Rukmin Kuar, Mfc. v. Ashiq Husain 3 

Sahib-Un-Nissa, Mfc. v. Abdul Ghaffur 219 

Saleha Bibi, Mt. v. Oudh Commercial Bank, 
Ltd,, Fyzabad 347 

Salig Ram v. Emperor 109 

Saribjit Singh v. Gur Bakh 3 h Singh 334 

Sarju Din v. Kamta Singh 141 (2) 


Satrohan Lai v. Nageshar Prasad 38o 

Shambhu Dayal v. Chandra Shekhar Iffy 
Sheo Indar Bahadur Singh v. Ghazi-Ud- 
Din 74 

Sheo Narain Singh v. Bisai Singh 158 

Sheo Nath v. Muhammad Abdul Hasan 132 
Sheo Nath v. Sampat 326 (1) 

Sheo Prasad v. Bisheshar Nath 110 

Sitara Begam, Mfc. v. Muhammad Ishaq 255 
Sri Ram v. Mohan Lai 124 

Sri Ram v. Ram Pargash 816 

Sumer SiDgh v. Mashal Singh 318 

Suraj Bakhsh v. Mfc Sukhdei 80 

Suraj Bakhsh Singh v. Siila Bakhsh Singh 295 
Suraj Bali v. Tilok Chand 95 

Suraj Din v. Wajid Ali 151 

Surajpal Singh v. Debi Bakhsh Singh 195 
Syed Husain v. Mfc. Sajjadi Begam 203 

Thakurdin Singh v. Mfc. Bhagwanfc Kuar 234 
Tika v. Mahibir Prasad 180 

Tika v. Sheo Narain 193 

Tulshi Ram v. Muhammad Hadi 1 

Wasi Ali v. Jang Bahadur Singh 79 


SUBJECT INDEX 

Absence of Star denotes Cases of Provincial or Small Importance. 

^ Indicates Cases of Great Importance. 

% Indicate Cases of Very Great Importance. 


Adverse Posiession 

-Mortgage—Mortgagor’s assignee can- 

not set up adverse possession against 
mortgagee—Mortgagee purchasing in his 
mortgage decree— Suit for possession 
within 12 years of his purchase was held 
within time 232 

-Co owner—Possession of one is not 

adverse to other joint owners unless 
there is evidence of express ouster 202 

-Right—Land situate in taluka used 

for bolding bazar for a long time—Held 
plaintiff acquired a subordinate right 
which cannot be interfered with bytaluk- 
dar 167 

-Neighbour—Right acquired is the 

same in which the person holds the neigh¬ 
bouring land 156 

-Acquisition of title—Right to nankar 

allowance forming part of large estate, 
divided in particular manner and enjoyed 
in severalty for more than 12 years 
Enjoyment of right can form subject 
of adverse possession 129c 

-Acquisition of title — Successive 

trespasser in adverse possession Right 
of subsequent traspasser to taok period 
of previous trespasser's possession when 
arises, stated 50c 


Arbitration 

-Award—Points of law referred to 
arbitrators—Tbeir deoision cannot be 
questioned 285 

-Award—Award not filed in Court - 

Deed of conveyance not effected to give 
effect to its terms— Title of persons 
under suoh award cannot be impugned 

281 

-Award—Requirements of enforce¬ 
able award stated—It must be definite 

160a 

Ben&mi 

-Proof—Suit for declaration that de¬ 
fendant was mere benamidar—Purchaser 
of property—Money adyanood proved to 
be plaintiff’s money—Plaintiff in posses¬ 
sion of property—Transaction held to be 
benami 255a 

Benamidar # 

-Mortgage—Benamidar can sue in his 

own name ™ 8 

Civil Procedure Code (5 of 1908) 

- S. 2—Assets, what are—Money due 

on account of annuity after death of 
deceased is not assets 216s 

-S.ll—Objections—Judgment-debtor 

is not bound to put forward all possible 
objections at once—Matters omitted are 
not always res judicata 338d 
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Ci-iJ p . C. 

-- S. 11 —Decree time-barred Adjudi¬ 
cation by Court after not joe to show 
cause against execution to judgment- 
debtor makes it executable 278 

-S. 11 —Suit by Mahomedan widow 

in possession of deceased husband’s pro¬ 
perty for reoovery of unpaid dower 
Claim confined to sum less than what 
was actually due—Claim decreed De¬ 
cree satisfied from portion of property 
Suit for possession by heirs of deceased 
—Held widow was no longer entitled to 
retain possession of deceased’s property 

253 

-S. 11 —Res judicata—Decree obtain¬ 
ed by fraud does not operate as res judi- 
oata 118 (2 )a 

-S. 11 —Res judicata—Findings un¬ 
necessary to dispose o( lease do not ope. 
rate as re 3 judioata 6o 

-S. 20 —Hundi at one place accepted 

and dishonoured at another—Suit against 
both drawer and aoceptor—Part of cause 
of action having accrued at place where 
hundi drawn that Court has jurisdiction 
—Held also, holder if unaware of any 
arrangement between drawer and accep¬ 
tor discharging latter on certain condition 
can enforce his olaim against both 105 

-Ss. 22 and 23 —Plaintiff’s right to 

seleot forum—Strong grounds required 
to interfere 208 

-S. 34 —Mortgag i suit—Costs—More 

amount claimed than due is no ground 
to refuse oosts 2796 

- S. 35 —Court can award costs against 

all or any of defendants to 9uit 30 / 

- S. 47 —Suit forpossession by deoree- 

holder auction purchaser is not barred 
hy S. 47 Hl a 

1 S. 47 —Questions relating to posses¬ 
sion of property after sale do not fall 
under 8. 47 1116 

; S. 64 —Alienation during attachment 
is not void but voidable—Decree-holder 
recognizing by notifying it in sale pro- 
olamation is estopped from subsequently 
contesting it 109^ 

S. 66—Suit for declaration that de¬ 
fendant was mere benamidar — Pur¬ 
chaser of property — Money advanced 
proved to be plaintiff’s money—Plaintiff 
in possession of property—Transaction 
hold <»■> be beoami 255 a 

” No sait” includes suit for 

deolaratiou also 2556 

——S. 100—Mortgage by father at high 

rate of interest—Suit for redemption— 


Civil P. C. , r t 

Power of Court to vary rate Mortgagee 
must justify rate of interest Burden of 
proof—Discretion on point of interest 
can be challenged in second appeal 334 

-S. 100 —Plaintiff cannot resile from 

position takeo up in plaint 329 a 

-S. 100 —Finding of fact based on 

admissible evidence cannot be impugned 
in second appeal 3136 

-S. 100 —Decision of first appellate 

Court on technical point sst aside in 
Becond appeal—Second appellate Court 
may dispose of case on merits. 257 e 
- 5 . 100 —Question of good faith with¬ 
in S. 14 , Lim. Act, is mixed question of 
law and fact and can be questioned in 
second appeal 139 a 

-S. 101 —Custom—Sufficiency of proof 

— 3 eoood appellate Court is bound by 
finding of lower Courts 336 a 

-S. 109 —Order of remand by High 

Court directing disposal of suit on merits 
is not final order 242 

-S. 110 — "Involved”—Word "in¬ 
volved,” considerable degree of necessity, 
and does not mean that in certain con¬ 
tingencies question of law might possibly 
arise 286 a 

-S. 110 —Question of mere circum¬ 
stance that question of law is raised in 
oase would not justify inference that 
appeal involves substantial question 
of law if fiudings upon facts do not 
necessitate decision of question 2866 

-S. 115 —Date for making award not 

fixed by order of reference—Notice of 
filing of award not given—Award set 
aside—Objection to filing of award mad© 
within time—Court held to have aoted 
illegally iu setting aside award 137 a 

- 0 . 3 , R. 2 —Registered power of 

attorney is admissible in evidonoe to 
prove agency 207 

-0. 3, R. 3—Pleader's authority to 

withdraw pleas issued based on pleas 
withdrawn oannot be agitated in appeal 

1956 

-0. 6 , R. 17 — Simple mortgage— 
Relief by way of sale prayed—Amend, 
ment of relief into one of simple money 
deoree can be allowed at any late stage 

1855 

0. 9, R. 13 Default of defendant 
on adjourned hearing—Decision on merits 
though professed to pass ex parte deoree 
Remedy is appeal and not application 
under R. 13 of O. 9 335 
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Civil P C. 

- 0 . 17 . R. 3 and 0 . 9 , R. 13 —Default 

of defendant on adjourned hearing—De¬ 
cision on merits though professed to 
pass ex parte decree—Remedy is appeal 
and not application under R. 13 of O. 9 

335 

- 0 . 21 , R. 22 —Application defective 

but notice issued—It gives fresh start of 
limitation 124 

- 0 . 21 , R. 54 —Object of prescribing 

particular form of notifying attachment 
—If requirements not followed it may 
be a mere irregularity between decree- 
holder and judgment-debtor but different 
equities would arise between auction- 
purchaser and alienee during improper 
attachment 169 e 

- 0 . 21 , R. 63 —Suit by claimant to 

property under attachment—Burden of 
proof—Prima facie evidence of bona 6de 
transaction necessary 27 

- 0 . 21 , R. 66—Details necessary to 

be stated in sale proclamation stated— 
All details necessary to judge value must 
be given 169 a 

- 0 . 21 , R. 66—Order under R. 66 is 

not conclusive as between decree-holder 
or purchaser and holder of encumbrance 

1696 

- 0 . 21 , R. 66—When can a sale not 

be said to be made subject to encum¬ 
brance under R. 62 stated — Stating 
amounts of encumbrances without their 
dates and putting total in sale certificate 
without enquiry is not proper 169 c 

- 0 . 21 , R. 66 — Alienation during 

attachment is not void but voidable— 
Decree holder recognizing by notifying 
it in sale proclamation is sstopped from 
subsequently contesting it 169 / 

- 0 . 21 , R. 88—Auction sale of share 

of undivided immovable property—Co¬ 
sharer’s simultaneous bid—Right Sf pre¬ 
emption asserted—Sufficient compliance 

123 a 

- 0 . 21 , R. 95 — Auction purchaser 

acquires full title from date of sale and 
need not seek possession 154 (l) 

- 0 . 21 , R. 95 and S. 47 —Suit for 

possession by decree holder auction pur¬ 
chaser is not barred by S. 47 111 a 

- 0 . 23 , R. 1 ,—Arbitration—Valid 

award made—Court has no jurisdiction 
to permit withdrawal of suit 141 (l) 

- 0 . 32 , R. 3 ( 4 )—Major defendant 

described as minor in plaint Guardian 
ad litem appointed—Defendant is not 
properly represented Notice not served 


Civil P. C. 

on minor prior to appointment o? guardian 
ad litem—Minor is not properly repre. 
sented — Subsequent proceedings are void 
as against such defendants 257 (6) 

0 . 34 , R. 1 —Mortgage—Suit for 
foreclosure — Necessary parties—Joint 
Hindu family—Sons and grandsons of 
mortgagor ought to be added as parties 

25 

- 0 . 34 , R. 6—Suit on prior mortgage 

pending—Puisne mortgagee obtained de¬ 
cree on his mortgage—Puisne mortgagee 
did not pay off decree on prior mortgage 
Property sold—Puisne mortgagee is 
entitled to personal decree for balance of 
his decree left after setting surplus sale 
proceeds in sale on prior mortgage sale 
He need not bring property to sale 
again 79 a 

0 . 34 , R. 8—Preliminary decree 
under Act 4 of 1882 —Amount can be 
deposited any time before final decree 
without getting extension of time though 
Civil P. C. was then in force 138 ( 2 ) 

- 0 . 41 , Rr. 4 and 33 —Death of some 

of appellants—Heirs not brought on 
record — Judgment common to all— 
Powers of appellate Court stated 188 / 

- 0 . 47 , R. 1 (l) — Landlord and 

tenant—Relationship admitted—Deter¬ 
mination of class of tenancy—Juris¬ 
diction—Civil and Revenue Courts— 
Decision on genuineness of documents of 
title—Objection to jurisdiction after 
decision invited on merits held not 
competent in review 104 

- Sch. 2 , Para. 3 ( 2 )—Arbitration— 

Valid award made—Court has no juris¬ 
diction to permit withdrawal of suit 

141 ( 1 ) 

- Sch. 2 , Paras. 10 and 14 —Arbitra¬ 
tion—Award — Expression in award 
capable of many interpretations—It can 
be interpreted in execution proceedings 

226 

- Sch. 2 , Para. 15 —Date for making 

award not fixed by order of reference 
Notice of filing of award not given 
Award set aside—Objection to filing of 
award made within time—Court held to 
haveactedlillegally insetting aside award 

137 o 

- Sch. 2 , Para. 20—Application to 

file an award wbioh is uncertain and 
ambiguous—It can be set aside Though 
Court cannot remit parties can again 

1606 
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Companies Act (7 of 1913) 

- S. 153—Meeting of creditors after 

Bank stopping payment—Agreement by 
majority of creditors to reopen and 
conduct Bank's business — Creditor 
obtaining decree in respect of his debt 
Agreement held to be binding on him 

276 

Contract 

-Privity—Hundi atone placeaccepted 

and dishonoured at another—Suit against 
both drawer and acceptor—Part of 
cause of action having accrued at place 
where hundi drawn that Court has 
jurisdiction — Held also holder un¬ 
aware of any arrangement between 
drawer and acceptor discharging latter 
on certain condition can enforce his 
olaim against both 105 

Contract Act (9 of 1872) 

- S . 23—Mortgage to pleader for 

advance bo pay redemption decree 
obtained — Held, though not illegal, 
transaction being against public policy 
was void—Held it did not amount to 
transfer of actionable claim 219 

Ss. 69 and 70—Mortgage decree— 
One defendant paying sued other defen¬ 
dants for contribution—Some defendants 
were not parties to mortgage decree— 
Held they were not liable—They having 
interest can redeem but not contribute 


_ 101 

& 127 Contract of guarantee can¬ 
not be enforced unless there was soma 

consideration for guarantee 281 

Contribution 

’Satisfaction of joint liability by 
execution of deed by one—Suit for 
contribution maintainable 2446 

‘Suit for contribution barred against 
one joint executant Full decree against 
other—Person paying in excess entitled 
to recover 244c 

Sait for Giving of seoarity not a 
payment — Contribution cannot be 
claimed 177a 

" Suit for execution of fresh seourity 
does not amount to payment—Money 
not paid—Suit for contribution not 
maintainable 1771 

Cosharer 

Joint under proprietors—Adverse 
possession Limitation does not begin 

Wbet TOL ln - own ? r is in Possession 188e 
-mui “rTy illaw con 9*8ting of thoks 
Thoks dmded into pattis—Rent of 
pattjs collected separately — Shamilat 

•nol P ““ dar n °‘ °°- 8har8r in 


Costs 

-Contribution—Suit for contribution 

in respect of costs ia not maintainable 83 
Criminal Procedure Code (5 of 1898) 

- S. 110—Accused charged and ac¬ 
quitted in appeal of dacoity—Immedi¬ 
ately after called to furnish security— 
What is not sufficient evidence stated 

122 

- S. 417—Appeal from acquittal — 

Power of appellate Court to interfere 
stated 112 a 

- S. 439 —Revisions from order of 

Ditrict Magistrate lies to revision Judge 

136 

- S. 439—Assault on bailiff in execu¬ 
tion of decree ; discretion of Court to 
initiate criminal proceedings — High 
Court not to interfere in revision — 
Decree-holder has no locus standi to 
move for initiating proceedings 121 

-S. 476—Offence committed before 

one Magistrate—Succeeding Magistrate 
hag no jurisdiction to initiate proceed¬ 
ings under S. 476 125 


Ss . 476—Assault on bailiff in exe¬ 
cution of decree—Discretion of Court to 
initiate criminal proceedings — High 
Court not to interfere in revision — 
Decree-holder ha 3 no locus standi to 

move for initiating proceedings 121 
Criminal Trial 

Appeal—Summary dismissal of jail 
appeal—Subsequent appeal presented by 
counsel not barred—Court ought to hear 
appeal 35 

Criminal Tribes Act (3 of 1911) 

| S. 23 Accused member of oriminal 
tribe at subsequent and not at previous 
conviction is liable for enhanced punish- 

ment 252 

Custom 

Proof of Tribal oustom—’Daughters 
excluded from succession in certain 
families of tribe —SqcLi custom cannot 
be held to exist—Custom must be pro¬ 
ved with regard to particular family in 
question 2346 

-Succession — Evidence— Wajib-ul- 

arz Custom of exclusion of daughter— 
Wazib-ul-arz not expiess-CuBtom may 
be inferred provided it is supported by 
other evidence 
Debtor and Creditor 

—“Limitation—Creditor having deb. 
tors foods for payment to him Self- 
Question of limitation does not arise 

2906 
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Decree 

Execution—Power of Court—Court 
can make no addition other than C03t9 

333a 

Execution No execution can be 
grantei for any sum not covered by 
decree 3386 

Execution —Objections—Judgment- 
debtor is not bound to put forward all 
possible objections at once — Matters 
omitted are not always re3 judicata 

3384 

Execution — Judgment-debtor ack¬ 
nowledging correctnessof amount claimed 
He is not estopped from objecting same 
being claimed subsequently unless 
shown to have knowledge of details 

338a 

Minor Validity—Decree against 
minor is conolusvie unless set aside for 
fraud or collusion 239a 

Execution —Decree time-barred — 
Adjudication by Court after notice to 
show cause against execution to judg¬ 
ment.debtor makes it executable 273 
setting aside Allegation on plaiot 
found subsequently to be incorrect — 
Plaintiff having no knowledge that 
allegations ware untrue in fact—Decree 
cannot be set aside on ground of fraud 

2°9a 

Setting aside—Suit against minor— 
Appointment of guardian of person and 
property of minor—Identity of person 
appointed not known to plaintiffs — 
Court oan appoint officer of Court as 
guardian ad litem—Guardian ad litem 
not getting instructions fiom minor in 
spite of endeavours — Suit decreed — 
Decree cannot be set aside on ground 
of gross negligence of plaintiffs 2096 
Construction—Decree of settlement 
Court for payment of cash nankar — 
Postscript by settlement officer making 
nankar payable from certain villages— 
Postscript held to bo part of decree and 
held to create charge on villages 129a 

-Construction —Decree held not to 

create mortgage or charge—Suit held to 
be governed by 128 (1) 

Deed 

-Construction—Intention of parties 

should be considered 339/ 

-Construction —Rule—Construction 

placed on one document cannot be of 
any material help in construing another 

3296 

-Construction — Charge —Intention 

of parties to create charge—Mere fact 


Deed 

that mortgaged propsrcy is not described 
in deed does not detract from validity of 
charge 329d 

-Consideration—Suit based on terms 

of deed—Execution of deed proved — 
Non-receipt of consideration pleaded by 
one executant—Burden of proving plea 
is on such executant 210c 

-Construction—When there is inten¬ 
tion to transfer whole, minor omissions 
in details do not affect 195 a 

Execution—Proof—Deed required to 

he attested or not—Its execution, that U 

signing by executants, has to be proved 

_ ., 116a 

Evidence Act (1 of 1872) 

Ss. 24 and 27 — Incriminating in- 
formation given by prisoner to Police 
Officer on threat by him is admissible in 
evidence 86a 

- Ss. 24 and 27—Retracted confession 

not falling with other evidence in case— 
It should not be treated as strong evi¬ 
dence against accused 866 

- S. 32, Cl. 5—Pedigrees are admis¬ 
sible under Cl. 5—To be admissible as 
statements of deceased they must be 
proved to have been made having special 
means of knowledge 95a 

-S. 35— Chaukidar's pocket book of 

births and deaths—Evidentiary value of, 
is not much 115ft 

- S. 63 (5)—Admission in prior pro¬ 
ceedings good secondary evidence of con. 
tents and execution of document 161ft 

-S. 65, Cls. (a) and (/)—Mortgage 

suit—Failure to obtain original —Certi¬ 
fied copy produced—Secondary evidence 
was held admissible 347c 

-S. G6—Suit for redemption—Mort¬ 
gage-deed alleged to be defendants— 
Denial of possession—Notice to produce 
—Secondary evidence in proof of exis¬ 
tence of mortgage was held admissible 

161a 

-S.70—Scope—It refer9to admissions 

in trial — Admissions admissible under 
S. 70 are only evidence against p*r r y 
making it 1466 

-S. 71 — Attestation can only be 

proved bv attesting witnesses Other 
evidence is inadmissible under S. 71 

185a 

-S. 85—Registered power-of-attorney 

is admissible in evidence to prove agencv 

207 

-S. 90-Court has discretion to nuke 

presumption contemplated 130a 
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Evidence Act 

-S. 90—Original document not lost. 

or in custody of person who doclioos bo 
produce it —lb would not be wise fcc 
make any presumption regarding its 
aatheotioiby without subjecting it to 
careful scrutiny 1806 

- S. 92—Mortgagee put in possession 

—Oral agreement for enjoyment of profit 
in lieu of interest admissible—Mortgigea 
not entitle:! toset up adverse proprietary 
possession 313*i 

-‘S. 102 —On admission of execution 

consideration will be presumed—Barden 
of proof of non-receipt is on person 
alleging 326(2)a 

-S. 102— Barden of proof of defence 

is on defendant and not on plaintiff of 
its disproof 2166 

- S. 114—Sait for money due on bond 

—Bond alleged to be lost—Defendant 
pleading payment—Burien of proviog 
payment lies on defenlant 213 

- S . 114—Recitals in deed of reoeipt 

of consideration and Registrar’s endorse¬ 
ment of payment is good evidence in ab- 
enoe of contrary evidence 185 d 

‘S. J15—Mortgage notified but sale 
not held subject to it—Auction purchaser 
is nob estopped from contesting validity 

o c . 169 d 

o, 115 Acquiescence — Uoder-pro- 
prietary rights acknowlolged by previous 
proprietors cannot be questioned 103c 
S. 145—Discrepancies in present an! 
previous statement by witness—Court 
should ask for explanation 30i 

Family Arrangement 

~ Binding nature of Formal contract 
between parties not necessary 339a 
viencrol Clauses Act (10 ot 1897) 

S. 3—Right to receive tush naokar 
oat of profits of village is bensfit arising 
out of land 1296 

-s. 3, Gl, 25 — Money ohar?ed on 
rents and profits is ohtrge on immovable 
property for purpose of Art. 132, Lim 
Aot Award of nankir allowance on 
£ U P-°° a , ha9iUfc nika9 ‘ of village 
Grant ° 0 ° harg9 OD villa S a 176 

9 ra ? t for maintenance— Presump- 
tion is of grant for life 264 

Const mot ion—A grant can be p re . 
samed acknowledgment by talukdar 

Hindu Law 1036 

— Acceleration No question of ao- 
•oel oration can arise when person to 
^bom property has come is not next 


Hindu Law 

heir, even though interposing heir be 
consenting party 95c 

-Adoption—Mitak 3 bara — Adoption 

bv husband without consent of wife— 
Person adopted ha 9 no rights of natural 
son with regard to non-consenting wife 

8 4 (l) 

-Alien ition— Father — Antecedent 

debt—Sons can challenge on ground that 
no antecedent debts existed or that they 
were immoral 32lc 

-Alienation — Father — Antecedent 

debt—Money taken as consideration of 
sale is not antece lent debt 321 d 

-Alienation—Legal necessity—Prior 

debt not proved to exist or for legal ne¬ 
cessity Debts incurred to pay prior debt 
not for legal necessity 250 

-Alienation—Widow—Gift to mar¬ 
ried daughter—Court should nob grant 
dsolanbioQ that gift do 33 not prejuiios 
plaintiff's rights 234c 

Alienation—Manager—Transfer for 
benefit of family executed by only alult 
male member but no$ as karta and two 
other members biads the family 1996 

-Alienation — Widow—Sale of full 

proprietiry right in estatfc—Right of 
oocupancv reserved—Succession to right 
is governs 1 by personal law 8 la 

Alienation—Father—Power— Com¬ 
pare 1 with that of manager—Alienation 
by father for antecedent but not immo¬ 
ral debts is binding—Sons can recover 
only on proof of illegality and immo¬ 
rality of debts 28a 

-Alienation Father — Consideration 
Inadequacy of is no ground to set 
aside alienation by father though it may 
be in case of man iger 286 

“ Alienation—Widow — Legal neces¬ 
sity partially provil - Reversioner en¬ 
titled to possession on payment of 
amount paid for legal necessity 21 a 

—Alienation-Widow-Bulk of con¬ 
sideration money for legal necessity— 
Minor portion not accounted for—Alien¬ 
ation need not be eet aside 216 

Alienation—Joint family — Assign¬ 
ment of mortgage rights of proper value 
and for necessity — Deed executed by 
elder brother not described as manager, 
other brother being minor did not join— 
Held eller brother must be deemed to 
have acted as karta—Held also assign* 
meat being for necessity was binding i 

* 8 
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Ancestral property—Presumption— 
No presumption that property belonging 
to one member is joint ancestral 3376 
Antecedent debts—On admission of 
execution of mortgage and proof of 
deeds for satisfaction of which mortgage 
is executed is sufficient prcof of exis¬ 
tence of antecedent debts 326(2)6 

Construction of—Wajib-ol-arz sta¬ 
ting widow of co-sharer succeeds to pro¬ 
perty of husband—Held, statement re¬ 
ferred to case of separated co-sharer 
and not to one in joint Hindu family 

3 Od 

Debts—Joint family—Mortgage by 
father at high rate of interest—Suit 
for redemption—Power of Court to vary 
rate—Mortgagee must justify rate of in¬ 
terest—Burden of proof—Discretion on 
point of interest can be challenged in 
second appeal 334 

Debt by member—Necessity — Pre¬ 
sumption—There is no presumption of 
necessity for debts by member or con¬ 
sent by other to alienation by one. 333 
Debts—Father—Immorality os re¬ 
gards particular debt must be proved 

321c 

Debts — Necessity — Mortgage by 
father—Ancestral property—Suit against 
sons—Want of legal necessity pleaded— 
Burden of proof—Extent and nature of 
proof—Immoral purpose of debt—Prayer 
decree for sale of mortgaged propoity— 
Legal necessity not proved—Prayer for 
simple money decree in appeal cannot be 
allowed 312 

-Debts—Manager—Debts contracted 

by managing member bind other mem¬ 
bers only when they are for family pur¬ 
poses — Family maintaining itself by 
business—Manager ha3 implied autho¬ 
rity to contract debts 257c 

-Debts—Father—Immorality — Plea 

of—In suit by sons must be decided and 
not left to execution 185c 

-Debts—Joint family — Necessity— 

Marriage expenses of daughter of de¬ 
ceased coparcener family necessity 159 
-Decree against father—Son’s liabi¬ 
lity—Execution against ancestral pro¬ 
perty—Debt must be proved to be im¬ 
moral to escape liability 337a 

•-Guardian — Alienation — Right of 

members — Father lunatic — Guardian 
sold property without sanction—Sons 
are entitled to recover their share— 
Consideration of alienation was paid to 


redeem previous mortgage by father— 
Son held liable to pay proportionately 
to mortgage debt. 206 

—Joint family Will — Property ac¬ 
quired by will from father is felf- 
acquired unless otherwise intended 337 c 

“ Joint family—Coparcener — Gift— 
Gift of undivided share or even of whole 
property in favour of remaining coparce¬ 
ner is inoperative except by way of sur¬ 
render 3216 

Joint family—Manager — Minor— 
Acts of manager are binding on minor 
members if for benefit or to meet imme¬ 
diate necessity—Benefit of enjoyment 
received Transfer cannot be impeached 

302a 

Joint family—Manager — Mortgage 
of ancestral property and property ac¬ 
quired by it—Power of Court to order 
mortgagee to proceed against acquired 
property 3026- 

“ Joint family—Alienation if invalid 
is not binding on after-born son—Even 
ratification by existent member will nob 
make it binding 270’ 

Joint family—Mitak6hara—Collater¬ 
als not coparceners with propositus— 
Iiule of primogeniture does not regulate 
succession to separate property as bet¬ 
ween them 50e 

-Joint family—Separation—Burden 

of proof is on person alleging separation 

30a 

-Joint family—Separation— Sods giv¬ 
ing separate allowance to mother out of 
joint funds—Lease executed by all mem¬ 
bers and not by managing member alone 
“■-Separation is not necessary inference 

306 

-Joint family—Widow—Family cus¬ 
tom entitling widow to succeed to pro¬ 
perty of husband—Striot proof of custom 
is necessary 30c 

-Joint family—Widow — Plaintiff 

claiming property of deceased member 
by right of survivorship—Widow of de¬ 
ceased member pleading separation and* 
claiming maintenance if separation was 
nob established—Court finding family to 
be joint—Held question of maintenance 
did not arise 30c- 

-Joint family—Encumbered property 

inherited by joint family—Enoumbrance 
paid off from joint family funds Pro¬ 
perty is not necessarily acquired from 
such funds SOp 
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Hindu Law 

-Joint family—Property not self- 

acquired but inherited by member 
Property capable of partition—Rule of 
survivorship is applicable irrespective of 
fact whether it was obstructed or un¬ 
obstructed heritage 306 

-Joint family—Payment of joint lia¬ 
bility out of joint funds—Property is 
not necessarily joint acquisition 30/ 

-Joint family—Rule that property 

inherited from maternal grandfather is 
ancestral property cannot be extended to 
cases of collateral succession 30& 


Jurisdiction 

khudkasbt is cognizable by civil Courts 

316a 

-Civil and Revenue Courts—Mort¬ 
gagee coshaier under proprietary rights 
retaining possession over mortgaged pro¬ 
perty after redemption—Suit for joint 
possession and damages against him is 
cognizable by civil Court 3166 

-Consent of parties does not confer 

jurisdiction—Admission of valuation is 
admission of market .value and not of 
jurisdiction 229a 

-Valuation admitted—Evidence re¬ 


-Partition — Evidence — Entry of 

widow’s name in revenue papers in res¬ 
pect of some property does not imply 
separation 321a 

-Reversioners—Suit for recovery of 

property after widow’s death—Property 
joint and ancestral—Registration of 
widow’s name not sufficient proof of 
partition 115c 

--Widow—Right—Settlement decree 

in favour of co-widows and their mother- 
in-law—Held all widows living joint 


corded—On argument market value found 
to be in excess of jurisdiction—Plaint 
returned—Held as value was not reck¬ 
lessly or dishonestly put and as it was 
admitted deliberately, defendant cannot 
urge that Court cannot try suit 2296 

-Munsif officiating as Subordinate 

Judge authorized to hear particular sort 
of cases—Reversion and again officiating 
as sub-Judge—Authority to bear parti¬ 
cular sort of cases given at former occa¬ 
sion continued 192 


and mother-in-law never setting up ad¬ 
verse title, her possession was not ad¬ 
verse—Held also settlement did not 
confer any absolute property 296 

Widow House of husband re-built 
by widow—House ought to be taken as 
her absolute property in absence of in¬ 
tention to contrary 142 

Widow — Exproprietary rights are 
not her self-acquired property or stri- 
dhan 816 

Widow’s estate—Nature of limited 
estates are not life estates as term is 
understood in English law 50/ 

— Will Widow—Will by widow is 
absolutely void 77 c 

Insolvency 

‘Adjudication Sale in execution of 
aeoree before order of adjudication—Sale 
proceeds realised, but sale not confirmed 
Receiver held not entitled to claim 
sale proceeds for rateable distribution 

Interest 

Deed silent Post diem interest oan 
be awarded -.no. 

Inter pretation of Statute. 

Section of Act should not be inter. 

preted so as to conflict with other provi¬ 
sions. v ,q. 

Jurisdiction 

Oivil and Revenue Courts— Suit 
between under.proprietors for joint pos- 
033Ui o: or mesne profits in respeot of 


-Civil and Revenue Courts—Holder 

of land under settlement Court or of 
lease by superior proprietor—Suit for 
ejectment not maintaioable in oivil Court 

1326 

Civil and Revenue Courts — Title 
to receive rent can be determined in 
civil Court 107c 

Civil and Revenue Courts—Validity 
of document of title can be adjudioated 
upon by oivil Court 91 

Landlord and Tenant 

‘ Escheat—Where, under terms of an 
iqrar-malikan, house occupied by tenant 
escheats to zamindar if former becomes 
mafrur; expression mafrur does not ap¬ 
ply to case of person who is entitled as 
heir to oooupy house of deceased tenant 
but has never actually been in its occu¬ 
py 10 ,? 326 (1) 

Rent—Arrears—In absence of agree¬ 
ment to hold rent-free arrears at fixed 

rate or at fair occupation rent oan be 
decreed 295 

—Under proprietary rigbts-Suit by 
talukdar for declaration that defendants 
had no proprietary or under proprietary 
rights Defendants pleading under-pro¬ 
prietary rights - Burden of proving 
under-proprietary rights held to be on 
defendants 228a 

—Ejectment- Sait for — Ejectment 
refused by Revenue Court on ground of 
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Landlord and Tenant 

under proprietary rights or rights supe¬ 
rior to those of ordinary tenant — Per- 
eons sought to be ejected may subsequ¬ 
ently claim under proprietary rights by 
adverse possession from date of decision 

2236 

Possession Suit by zamindar—De¬ 
fendant pleading under-proprietary title 
and adverse possession—Burden held to 
be on defendant to prove under proprie¬ 
tary title and ownership 204a 

-Possession — Suit for — Suit by 

zaminiar alleging encroachment by de¬ 
fendant—Defendant found to be occu¬ 
pancy tenant—Held plaintiff was not 
entitled to decree for possession or to 
declaration of his proprietary title 2046 
Under-proprietary right — Settle¬ 
ment decree awarding rights in entire 
village— Authority to go behind and 
supersede or alter decree 188a 

Under-proprietary right—Execution 
of lease in favour of superior proprietor— 
Status not affected 1886 

-Under-propriefary right — Tenancy 

held by joint under-proprietor not in¬ 
consistent 188c 

Under-proprietary right— Superior 
proprietor purchasing share in under¬ 
proprietary holding—Adverse possession 
—Proof of ouster necessary 188<f 

Grove —Grove when ceases to retain 
its character as such--Qaestion is more 
or less one of inference from surround¬ 
ing circumstances 158a 

-Grove—Portion of grove becoming 

devoid of trees—Land holder is not en¬ 
titled to resume portion—Tenure mu6t 
stand or fall in entirety 1586 

Limitation Act (9 of 1908) 

- S. 5—Provisions of S. 5 held appli¬ 
cable under circumstances of case 257 d 

- S. 14—Proceedings for ejectment in 

Revenue Courts—Subsequent 8uit filed 
in civil Court—Time spent in Revenue 
Courts cannot be excluded 155o 

- S. 14—Question cf good faith with¬ 
in S. 14 is mixed question of law and 
fact and c^n be questioned in second 
appeal 139a 

- S. 14— Indulgence when can be 

granted stated—Scope of S. 14 stated— 
Suit filed in wrong Court on last day of 
limitation —Held extension under S. 14 
should not be granted 1396 

- S. 22—Suit by reversioner to recover 

property after death of widow—C.aim 
of title through father —Amendment o 


Limitation Act 

plaint Title claimed through uncle— 
Held there was no substitution or addi. 
tion of new plaintiff — S. 22 did not 

aPPly ; 115a 

Art. 105 — Arrangement between 
mortgagee and purchaser of equity of 
redemption as regards disposal of con¬ 
sideration money held not binding on 
mortgagor—Mortgage held to be extin¬ 
guished on merger of mortgagor’s right 
in mortgagee — Mortgagor held entitled 
to possession and surplus profits—Limi¬ 
tation for recovery of profits held to be 
that provided by Art. 105 290a 

Art. 116 Sale deed—Covenant for 
title — Suit for damages for breach of 
contract — Art. 116 held applicable— 
Limitation held to run from the time 
when title of vendee is interfered with 


240a 

- Art. 132 — Money charged on rents 

and profits is charge on immovable pro¬ 
perty for purpose of Art. 132—Award of 
naukar allowance on 10 p. c. on basilat 
nikasi of village is held to be charge on 
village 176 

- Art. 132—Money left with vendee 

for paying off mortgage is not unpaid 
purchase money—Vendor has no lien - " 
Suit for refund is not governed by Art. 
132 143a 

- Art. 132 — General Clauses Act 

(1897), S. 3 — Right to reoeive cash nan- 
kar out of profits of village is benefit 
arising out of land 1296 

- Art. 132 — Mortgage deed giving 

mortgagee option to sue for payment or 
not to sue on default in payment of in¬ 
terest—Period of limitation held to start 
on first default I 

- Art. 134 — Applicability—Art. 134 

has no effect where mortgagee transfers 
his rights as such, but has effect, only 
where he purports totransfer proprietary 
rights . .84 (2) 

- Art. 135 — Mortgage— It is imma¬ 
terial whether possession at time of 
mortgage is held by mortgagor or prior 
mortgagee 

- Art. 136—Decree held not to create 


mortgage or charge — Suit held to be 
governed by Art. 136 128* 

- Art. 137 — Property purchased at 

sale iD execution of decree by subsequent 
mortgagee against mortgagor alone—" 
Sale of some property in execution of 
decree obtained by prior mortgagee 
against both prior mortgagor and sub- 
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Limitation Act 

sequent mortgagor—Adverse possession— 
Limitation—Suit by subsequent auction 
purchaser against prior auction pur¬ 
chaser—Art. 137 held not applica le— 
Plea of adverse possession could not be 


set up 


221 


Minor 

-Guardian—Negligence— Absence of 

guardian adlitem at hearing — Gross 
negligence can be presumed 2896 

Mortgage 

-Decree — Execution — Premia paid 

by mortgagee decree-holder on account 
of iosurance of mortgaged property are 
not recoverable in execution 338c 

•-Construction— Covenant that mort¬ 

gagor is not to redeem without paying 
subsequent advances is valid and enfor¬ 
ceable 329 (j 

-Construction—Clog on equity of re¬ 
demption — Deeds held to create charge 
on mortgaged property and held not to 
olog equity of redemption 329 tf 

Period for foreclosure or redemption 
fixed No redemption or foreclosure— 
Interest continues until mortgage is ter¬ 
minated 3l3c 

Construction—Arrangement between 
mortgagee and purchaser ot equity of 
redemption as regards disposal of con¬ 
sideration money held not binding on 
mortgagor — Mortgage held to be extin¬ 
guished on merger of mortgagor’s right 
in mortgagee—Mortgagor held entitled to 
possession and surplus profits — Limi¬ 
tation for recovery of profits held to be 
that provided by Art. 105, Limitation Act 

_ c .. . . 290a 

buit on—Question as to marshalling 
of securities not raised and deoided — 
Execution proceedings —Representatives 
of party who could have raised question 
oannot urge their joinder as parties 288 

7 Interest Deed silent-Post diem in¬ 
terest oan be awarded 199 

•——Construction—Only portion of con¬ 
sideration paid—Mortgage holds good to 

extent of that portion 197a 

-Rights of mortgagee — Usufruotuary 
mortgage — Money left with mortgagor 

i 0r Ki e i emP * fcl0n u ° f prior mor fcgagee to 

i 4 w - ”t*m oi profits of ®° abla to ob fca>n possession—Default 

land apart from land itself is not V aUd by “ orfcgage ? ! T Mortgages redeemed by 
Intention not to civn ^: on . mortgagor Suit by mortgaged for rnflann 

oueratinn J lve ^Position, 8 j 0 n does nob , io ‘ 6age0 Ior P 0 ^- 

—Consideration kept with mortgagee 

an i ? Qnfc8 to deposit—Suit for its re- 

cnnSlT isnot 8 Qit to enforce a 

oontr aot to lend 184 

*1 win 


Art. 140 and 141—Applicability of 
—Art. 141 applies only to cases where 
person bringing soifc claims under inde¬ 
pendent title in same way as remain- 
dermen and reversioners claim in suit 
under Art. 140 and not under title de¬ 
rived from Hindu on Mahomedan female 
who has been in enjoyment of limited 
estate 50a 

- Arts. 140 and 141—Estate referred to 

in Art. 141—Nature of stated 506 

- Art. 182—Application defective but 

notice issued—It gives fresh start of 
limitation 124 

- Art . 182 (5)—Application for with¬ 
drawal of money deposited in execution 
is step-in-aid 153 

Lunacy Act (4 of 1912) 

S. 82 Function of District Judge 
explained—Position of relatives of luna¬ 
tic is amici curiae, they have no right to 
claim evidence 155 

Mahometan Law 

Dower Decree It must be against 
assets of husband and not personally 
against one bolding them 216a 

' “ Gift Gift invalid in regard to por- 
fcion — Invalidity doeB not affeot other 
separable portion 3 05 a 

Gift —Gift in lieu of dower—It 
amounts to hiba-bil-ewaz—Delivery of 
possession is not essential 3056 

“7 D ° wer T Transfer in consi¬ 
deration of relinquishment of right of 

dower is not sale but hiba-bil-ewaz 2736 

Joint family-Brothers living in 
oommensahty Presumption—Particular 
transaction by one not for benefit o?all 

-•W.M — Bhiaa - Wakf of profit 

_apart from land itself is not valid 
-jtention not to oive m 

-Sr 
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-Puisne mortgage to redeem 
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Oudh Laws Act 


prior 


mortgage—Sale of equity of redemption— 
Puisne mortgagee returning amount pay¬ 
able to prior mortgagee to mortgagor 
after sale—Held in 9uit for redemption 
of puisne mortgage by purchaser that 
amount paid to mortgagor must be de¬ 
ducted — Purchaser was not affected by 
any dealing by mortgagee with hi3 ven¬ 
dor mortgagor — That no notice of pur¬ 
chase was required by law to be given 

110 

-Decree for sale by prior mortgagee— 

Suit for redemption—Person not a party 
to suit by prior mortgagee — Correctness 
of account of decree impugned — Adjust¬ 
ment of accounts—Proper procedure ex¬ 
plained and illustrated 100 

-Suit on — Simple mortgage suit by 

prior mortgagee without joining subse¬ 
quent mortgagee with possession as party 
—Rights of subsequent mortgagee are 
not affected by decree — Auction pur¬ 
chaser cannot claim possession as against 

him 74 

Oudh Civil Digeit (1912) 

- Vol. 1, Ch. 7 — Para. 27, R. 3—As 

corrected—Effect of—No new rule is in¬ 
troduced 3366 

Oudh Estate. Act (1 of 1869) 

- Ss. 8 and 10—Alienation by Taluq- 

dor during lifetime — Presumption does 
not apply 305c 

-S. 22, Cls. 1 to 10 — Name of Oudh 

Talukdar entered in list No. 2—Ascer¬ 
taining single heir to his estate—Limi¬ 
tations in sanad cannot be appealed to 

50<? 

Oudh Laws Act (18 of 1876) 

-Pre-emption—Right is personal and 

heritable 247a 

-Pre-emption—Right—Person inheri¬ 
ting property from person having right 
of pre-emption can claim pre-emption 

2476 

-Ex-proprietary rights are net acquir¬ 
ed property or 6tridhan 816 

- S. 7 — Presumption of pre-emption 

prevails where wajib-ul-arz is silent 320a 

•- S. 7—Wajib-ul-arz negativing right 

of pre-emption may be taken as evidence 
of contract between the cosharers ‘bind¬ 
ing on successor—S. 7 is inapplicable 

148 (l)a 

- Ss. 9 and 10 — Co-sharer ceasing to 

be so may lose his right to pre-empt 
while person having no right at time of 
sale can acquire none by subsequent pur¬ 
chase 3016 


S. 9 Hiba-bil-ewaz is not sale— 
b<o pre-emption is claimable 273a 

S. 9—Sale by Hindu widow of her 
estate in proprietary share without legal 
necessity— Right of pre-emption does 
not arise g 2 

—S. 9 (c)— Under.proprietor of cer¬ 
tain plots in one mahal and proprietor of 
another mahal are both members of vil. 
lage community—Their rights to pre¬ 
empt must be determined by lots 

„ _ 237 

S. 25 Sale of full proprietary right 
in estate Right of occupancy reserved 
Succession to right is governed by 
personal law 81(a) 

Oudh Rent Act (22 of 1886) 

-Right of ordinary tenant is non- 

transferabla—Rights are determined by 
Act 193 

- S. 47—Tenant ejected—Re-admitted 

on same holding with increased area and 
on highter rent—Held this increase did 
not offend S. 47 145 

- Ss. 52 and 108 (4)—Holder of per¬ 
petual hereditary farming lease is a 
tenant— Civil Court not entitled to 
eject 132(a) 

- S. 103 (8) (10)—Under-proprietor— 

Notice of ejectment not sufficient to en¬ 
title to sue for declaration of title in civil 
Court—Procedure explained 317 

- S. 108 (15)—Mortgage with posses¬ 
sion by co-sharers to lambardar—Decree 
for redemption— Payment of money 
Suit for profits accrued between date of 
deposit of mortgage money and delivey 
of possession maintainable 230 

- S. 127— Trespassers recognised as 

tenants for purposes of payment of rent 

1656 

-S. 138—Rent suit— Stranger can¬ 
not be made party 107(a) 

- S. 138—Iotervenor not entitled to 

appeal 1076 

- S. 138—Inquiry relates to rent prior 

to rent claimed 107<i 

Pardanashin Lady 

-Transaction by—Knowledge Bur¬ 
den of proof is on person in whose 
favour transaction took place 347(a) 

-Husband and wife joint executants 

—Effect—Free agent— Mental capacity 
must be taken into account 347(6) 

-Knowledge and understanding 

Deed executed by her with full know¬ 
ledge of contents and its effect She is 
bound by its terms 240(6) 



Subject Index, 1916 Oudh 


17 


Pftrdintibin Lady 

-Deed by—Undue influence will be 

presumed—That is bona fide9 must be 
proved by person affirming 10(a) 

■ -Knowledge of letters and of figures 
and capacity of dealing at first hand to 
some extent with her tenants will not 
convert a pardanashin woman into a 
woman of the world so as to rebut pre¬ 
sumption of undue influence 10(6) 

-Deed of gift— Possession not deli¬ 
vered—Burden of proving bona fides— 
Undue influence— Suit for declaration 
that gift deed did not affect rights held 
not barred under Specific Relief Act (1 
of 1877), S. 42 10(c) 

Penal Code (4b of 1860) 

- S. 97 —Right of private defence of 

property when available stated—Right 
most have been previously determined 

345 

- S. 302—Provocation serious though 

not sudden—Capital sentence for murder 
is not justified 138(1) 

- S. 442—House trespass— That hut 

is building used as human dwelling 

109 

- S. 465—Forgery—Will— Antedated 

Presumption of accused's complicity 

cannot be raised 112(5) 

Pleading! 

^Appeal — Separation pleaded but 
finding of jointness of family given— 
Party 13 entitled to argue his case 
pleading jointness 199(c) 

-Plea of fraud taken at late stage but 

soon after fraud became known enter- 
tainable 148(2)6 

-Inconsistent — Different custom 

than one pleaded cannot be allowed to 
be pleaded at late stage 95(5 

'Pleadings Pleas of defence available 
to resist possession may not be useful in 
seeking possession 301 a 

—Costs—Party forced into Court en¬ 
titled to costs 292<f 

Discretion Court has no power to 
question finding not disputed by parties 

—Evidence-Duty of Court—Witness 
interested in result of suit—Point in suit 
such as can be expected to be established 

flW,ld by ; h , 01r *L BfcimoDy ~ Witnesses 
should not be disbelieved 257a 

~. Relief va 6ue and based 

tL fl W » 0D °? tSlde PteadiDgs- Allega- 

—fill If K W M tarnin e character of suit 
Relief should not be granted 255c 

1916 Indexes (Oudh)—3 (6pp.) 


Practice 

-Judgment—Mere expression of opi¬ 
nion on point unsupported by reasons 
does not amount to decision 1376 

-New plea—Second appeal—Sait for 

redemption — Plea of transfer of equity 
of redemption to mortgagee—Change of 
defence cannot be allowed in second ap¬ 
peal 313a 

-Relief—Suit for declaration of right 

to take water and preferential right and 
for damages for obstruction—Defendant 
denied right and obstruction — Court 
found that plaintiff bad right in propor¬ 
tion to their cultivation but dismissed 
suit as no obstruction was found—Held 
that declaration of right to the extent 
found should have been granted and suit 

not dismissed in toto 73 

Precedent 

-Authority of — Judgment is no au¬ 
thority from what may logically follow 
from it 30J 

Pre-emption 

-Custom—Proof—What is not suffi¬ 
cient to prove non-existence of euatom 
stated Facts not sufficient to create es¬ 
toppel by misrepresentation against cus¬ 
tom of pre-emption stated 3206 

Right Portion only cannot be pre¬ 
empted even on payment of full price 

_ 320c 

Custom Proof—Instancesthat suits 
were decreed by oonsent is not suffioient 
to establish custom of pre-emption in ab¬ 
sence of other evidence 148 (l)c 

—Snit for—Pre-emptor bound to pay 
price fixed in sale deed—Amount of con¬ 
sent decree not obtained by fraud—Lia¬ 
bility to pay illustrated 692 
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Stuart, A. J. C. 

Tulshi Ram Shulcal and another — 
Plaintiffs—Appellants. 

v. 

Muhammad Hadi and others —Defen¬ 
dantsRespondents. 

Second Appeal No. 301 of 1914, Deci¬ 
ded on 14th December 1915, against 
order of Dist. J.. Fyzabad, D/- 19th May 
1914. 

Limitation Act (1908), Sch. 1, Art. 132- 
Mortgage deed giving mortgagee option to 
«ue for payment or not to sue on default in 
payment of interest— Period of limitation 
neldito start on first default. 

Where a mortgage-deed give the mortgagee a 
right to enforce payment on doftult in payment 
of interest, and also gave him the option of not 
enforcing payment on such date: 

H*ld\ that the date from which the period of 
limitation begau to run was the date of the first 
default, notwithstanding any stipulation in the 
deed giving the mortgagee Che option of not 
enforcing payment on such date: 20 Mad 245: 16 
CL C . 45, Ref. [p i Q i] 

Gokaran Nath Xitra—lot Appellants. 

oami Ullah Beg —for Respondents. 

Judgment. I have examined the 
terms of the deed and I consider that, 
aocording to those terms, the mortgagee 
would have been entitled to bring a suit 
(or the recovery of the principal and 
interest on 24th June 1899, as the first 
instalment of interest was due on 23rd 

une 1899 and had not been paid. Suoh 

* 9mt 03uld not have been dismissed as 
premature This being the case, the 
money charged upon the immovable 

£ o P 0rk y J 00 /™ 0 due on 23rd June 1899. 
bo the date from which tie period began 
o run under the provisions of Art. 132, 

1899 V„ V' 19 ° 3 ’ "* 5 25ri > 

“ 0t ,‘ S “ ge " ooul,J "O 6 contract 

S' ” ° [ 108 provision. o[ th« 

-Article by eiyiog: 

> 3131 t/ U ? 


* If I do not choose to bring my suit within 
twelve years from the time from which the 
period begins to run under tbo provisions of the 
law I shall not be coniualled to do so." 

But that is practically the argument 
which is set up. Tbe lacts of the esse 
in Perumal At/yan v. Alagirisami Dha- 
gavathar (l) are similar to the facts in 
this case and the decision at which f 
arrive is the decision at which the Bench 
of the Madras High Court which decided 
that case arrived therein. I do not con¬ 
sider that there is anything in Durga v. 
Tota Ham (2) that conflicts with the 
view that I am taking. The learned 
Second Additional Judicial Commissioner 
had to decide in that case the-poriod of 
limitation applicable to a suit on a 
simple money bond and one of the points 
for his decision was whether, when a day 
was specified for his payment, the 
period of limitation should run from the 
day so specified, even although it was 
open to the holder of the bond to sue at 
an earlier date than the date specified. 
But the learned Second Additional Judi¬ 
cial Commissioner was not concerned in 
that case with the interpretation of the 
words When the mooey sued for be- 
oomes duo" as used in Art. 132. I 
consider that the learned Distriot Judea 
was right. The suit is barred by limi¬ 
tation. This appeal is, therefore, dis¬ 
missed. The appellants will pay their 

own costs and those .of the contesting 
respondents. * 

B.V./R.1C. Appeal dismissed 


(1) (1897) 20 Mad 945^- 

(2) (1913) 1G 0. C. 45.’l9=IC738 


2 Oudh Durga Singh v. Gaya Singh (Lindsay, J. C.) 1916 


A. I. R. 1916 Oudh 2 

Lindsay, J. C. 

Durga Singh —Plain till—Appellant. 


v. 


a 


aya Singh and another —Defendants 
—Respondents. 

First Appeals Nos. 10G and 107 of 1913. 
Decided on 10th March 1915, from the 
decree of Sub J., Hardoi, D/- 7th June 
1913. 

(a) Co-sbarer — Who is—Village consisting 
of thoks—Ihoks divided into patti*— Rent of 
pattis collected separately—Shamilat patti 
in thok—Pattidar not co-sharer in another 
patti. 

Where a vil'age consists of various tfcoks, and 
the ihoks sre divided into various pattis, tie re¬ 
venues ol which are payable, and the rents of 
which are collected by each pattidar separately, 
the mciO fact ;hat the partition of a particular 
th< k is imperfect as containing a shamilat 
patti in it, does not make the pattidar of one 
parti in that thek a co-tharcr in another patti of 
the same hok. fP3Cl] 

(b) Pre-emption --- Title acquired after 
6ale but before pre-emption suit—Purchaser 
can improve his position after purchase. 

A purchaser may use a title acquired by him 
subsequent to the cause of action as a defence 
against a suit Rr pre-emption instituted after 
he aciuitcs tho title. HOC 210 i6 All 389 Foil. 

[P 3 C 1] 

Jag Mohan Xath Chak and Maklian 
Lai —for Appellant. 

Gokaran Xath Misra and Sarniullah 
J]eg — for Respondents. 

Judgment.—These appeals arise out 
of two suits for pre-emption brought by 
the appellant Durga Singh. The claims 
related to two parcels of land both si¬ 
tuated in what is described as Uncha 
Thok, Eardoi, which were sold by the 
first defendant Gaya Smgh to the second 
defendant Babu Mohan Lai by twodeeds 
which were registered on the 30th 
November 1911 and the 23rd December 
1911 respectively. The plaintiff alleged 
that being a co-sharer with the vendor in 
Uncha Thok and being related to him, 
he had a right to acquire tiro property 
superior to that of the purchaser who, it 
was said, was a stranger. The purcha¬ 
ser pleaded that his right to acquire 
the property was better than that ol the 
plaintiff. He admitted that the plain¬ 
ts a co-sharer in Uncha Tbck, but sta¬ 
ted that the tbck was sub-divided into 
various | attis or khatas. He asserted 
that the land in dispute was situated in 
that particular sub-divieiou or patti 
k n as Khata No. 16 and he claimed 
to be a co-sharer in this patti bv virtue 
of a gift marie in his favour on the 8th 


September 1912. By the deed of gift 
which was executed in his favour on the 
above date by one Thakuri, a co-sharer 
in Khata No. 1G, Mohan Lai acquired 5 
biswas of land in that khata. The plain¬ 
tiff pleaded that the deed of gift was a 
sham transaction entered into with a 
view* to defeating his claim to pre-empt. 
The lower Court dismissed both suits, 
It found that Mohan Lai had acquired 
by gift a share in Khata No. 1G, that 
Khata No. 1G constituted a distinct sub¬ 
division of the village, that the plaintiff 
had no interest in that particular sub¬ 
division and that he was consequently 
not entitled to pre-empt the sales of 
lands which admittedly are included in 
Khata No. 1G. These findings are chal¬ 
lenged here in appeal; but after hearing 
the arguments of Counsel for the appel¬ 
lant I am of opinion that the appeals 
must be dismissed. 

If it* is established that tho lands in 
suit are situated in a sub-division of 
tho village in which the plaintiff has no 
share and in which the purchaser has a 
share the suits must fail. That the 
Khata No. 1G, otherwise known as Patti 
Gaya Singh, is a sub-division within the 
meaning of that expression as used in 
section 9 of the Oudh Laws Act, seems 
to me to be established by incontrover¬ 
tible evidence. Extracts from the po¬ 
wers of the last Settlement made in 1901 
were pul in evidence and the Settlement 
record of the first Regular Settlement 
was produced in Court. These documents 
prove that the village of Hardoi was first 
divided into four thoks, oto of which 
is Uncha Thok. This Thok has again been 
sub-divided into pattis, tc each of which 
separate land3 have been assigned and 
one of these pattis is Patti Gaya Singh, 
otherwise described as Khata No. 1G. It 
is further made apparent that the share 
of the Government revenue payable by 
pattidar is separately recorded and the 
plaintiff himself in his evidence had to 
admit these facts. He had to acknow¬ 
ledge that each pattidar collected his 
own rents and paid his o\vn revenue 
9 aparately. He alsb admitted that 
Mobac Lai, the purchaser, was sole owner 
of several patti9. He tried to qualify 
these admissions by making contradic¬ 
tory statements, but the documentary 
evidence was too strong for him and it 
was useless lor him to tly in the face of 
it. An attempt was then made to estab- 
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iisb that the plaintiff was a co-vnarer 
in Kha-a No. lb becaus-3 tLie partition 
ofUnchiThok 19 imperfect. There is 
admittedly a shamikt patfci, tho area of 
which is 34 bigbas odd, which ismatle 
up of the sites of bungalows in the civil 
lines of the station of Hardoi and of an 
inhabited area koown as Mun9arim 
Purwa, the site of a temple and some 
muafi land, and no doubt all the co-sha- 
rors in Uncha Thok own shares of this 
common land in the skamilat patti, but 
I agree with the Subordinate Judge in 
holding that this fact does not make the 
plaintiff a co-sharer in the separate lands 
held exclusively in Gaya Singh’s Patti. 
I have no hesitation in holding, there¬ 
fore, that the knds in dispute are situa¬ 
ted in a euh-division of the village of 
Hardoi and that tho plaintilf is not a 
co-skarer in that sub-division. There 
remains the question as to the 
position of the purchaser Mohan 
Lai with regard to this sub-division. 
There appears to ho no doubt that Mo. 
bao Lai has acquired some land in this 
sub-division by gift. We hive the deed 
in evidence and qIsd the testimony of 
donor, fhe fact that Mohan Lai acquire! 
this interest subsequent to the dates 
of tho sales sought to bo pre-empted, 
does not affect the situation. He had the 
interest vested in him at tho time these 
suits wore brought, an interest too 
which is indefeasible, for a transfer by 
gift does not give rise to any occasion for 
the exercise of right 0 f pre-emption. 

The law is settled that a purchaser 
may use a title acquired by him subse¬ 
quent to the cause of action as a defence 
against a suit for pre-emption instituted 
after he acquires the title [cf. Taliaw - 
war Khan v. Madho Ham (l) and Ram 
HU Singh v. Harain Rai (2) ]. And it 
I s of D0 av »'l. therefore, to the plaintiff 
™ tha6 1 thls interest was acquired 

claim fnr D L * ^ de . feat h ' S (Pontiff's) 
entiH A f pre , etn P fc,on - Mohan Lai is 
entitled to defeat the plaintiff's olaim 

h° e r can'S m° D by - aQy le8itimate “eans 
he can, and there ,s nothing contrary to 

Iawmaccept.nga gift of property I 

hold therefore, that Mohan Lai at the 

nVht o tbe80 - 8U ' fc8 , Were broD * hfc had a 

beint a T ° f the plaiQtiff 

3V°- 8 , bar ° r ln the fi nb-division in 
whi ch the lan ds which were sold are 

<V Uet 8 J 1160296 ; —- 

(2) [1904] 26 All 889. 


situated. The question of the plaintiffs 
relationship to che vendor doc3 not arise 
in these circumstances. F dismiss both 
these appeals with costs. 

r'.v , n. k. Api*eal$di$*iirsctl. 


A. J. R. 1916 Oudh 3 

Lindsay, J. C. 

lit. Iiuhmin Ena *— Defendant 
pellanfc. 


Ap- 


>. 

Ashio Husam and others —Plaintiffs 
and Defendants—Respondents 
Second Appeal No. 379 of 1913, Deci¬ 
ded on lDh February 1910, from decree 
of Addl. Judge, Lucknow, D - 2Gth June 
1913. 

Hindu law- Alienation — Joint family — 
Assignment of mortgage rights of proper 
^ value and for necessity—Deed executed by 
•elder brother not described o$ manager, other 
brother bring minor did not join-Held elder 
brother must be deemed to have a t-d os 
karta Held also assignment being for neces- 
sity wai binding. 

Tl ’° rights belonging to a joint 

Hindu .amih, consisting of tso brothers ono of 
whom was major and the cth-r minor, could not 
in view cf the circumstances of th. family, but 
be ns‘ignyd and were assigned for the be=t sum 
then available. All the consideration-money 
was found to liavo been expended for purposes 
which were lor the benefit of the joint family. 

. deed of assignment was executed bv tbo 
major brothor, who did not therein purpo t to 
act as family manager ou behalf of hi, minor 
brother, and by two ladies belonging to tbo 
Umtly, wh ■ described themselves to he owners of 

portions of tne mortgagee rights which wero Ic- 
ing transferred: 

1c muit undec lhe circumstances 
lid h°,Y. ha the ( . ma J‘ or , brotl '« ^ executing tho 

tTnwlnr s> atl “ " lch ” 1U! “>« 

Held: further, that the assignment 
justified by a legal necessity, was binding ui>on 

io tl^'dred ° hCf ‘ nUh3USh hc had party 

BasJeo Lai — for Appellaut. ° 

Gokaran Hath Alisra, Flari Kishen 

July 1915 t n °^ er ' dat0d 30fch 

mitted to the lower appellate Gjurfc for 
det ermination.* 101 

*Tne order reforred'tTwas as~ folio™—r.^rs- 
second appeal has arisen out of a ISt for l 

S and 

olaim was for Rs. 4 682-8-0 and »h “ am 
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As h *3 been slated in the previous order 
the principal matter for determination in 
this anneal is whether or not the nlain- 
Kuar defendant!, who is the daughter of the 
mortc ifror. and the defence that she set up was 
U the -'fleet that these plaintiffs had no rieht to 
brim’ the suit fcr foreclosure. Mt. Rukmin 
Kuat’s case was founded on the following allega¬ 
tions. She said that Hanuman in whose favour 
the mortgage had been made was separate in 
estate from his brothers, and ihat after his death 
his widow Mt. Parhati who was impleaded as de¬ 
fendant 2 in the case became the owner of the 
mortgagee rights. It was further alleged that 
Parbati on 1st duly 1839 had sold these mort¬ 
gagee rights to two persons named Koeli and 
Jham Singh. The plainvffs chimed to be as¬ 
signees of the mortgsgee rights of Hanuman 
under a registered document which was executed 
on °C»th Julv 1910. B' that document Mt. Parbati 
the"widow of Hanuman. Rup Narain a nephew 
of Hanuman. and Mt. Kaunsilla the widow of 
Ma'hura, a brother of Hanuman. puported to 
assign the mortgagee rights to ihese plaintiffs. 
At the time o? this assignment Mathura s son 
Mu'li was a minor and he appears as defendant 5 
in ihiscas-; and one of the points which arose 
for decision, and reallv the most important point 
in the case, was whether or not this alignment 
in favour of the plainitffs was a good as-ignmeot 
on the basis of which they were entitled to sue 
thi mortgagor's representatives for forclosurc. 
The validity of the assignment depended upon 
an allegation which was made by she plaintiffs 
to the effect that Hanuman lived in -a state 
of joint ness with his brothers. The Courts 
below have found that Hanuman was joint and 
thov have also found that the assignment to the 
plaintiffs which was made on 2oth July 1910 
transferred to them a g:od title. 

I do not think it necessary to enter into a dis¬ 
cussion of the merits of this part of the case at 

the present stage, for it has unfortunate!}- 1be¬ 
come necessary to me to send the case back to 
the Court below in connexion with 

petition which has been put in this Court b\ 

defendant 5 Murli. At the time this suit was 
brought Murli, who is one of the nephews of tbe 
mortgagee Hanuman. was a minor and ho was 
represented in the suit by a guardian ad litem 

in the person of Sat Naram who is the hnsband 
of his sister. When the title of the plaintiffs as 
assignees was attacked defendants 2 3 and 4 who 

had joined in the conveyance of the plaintiffs 

admitted that the deed had been executed in 

filed on behalf of the minor defendant 'Mnrhby 
his L'u vrdiin ad litem. In para. 3 (aj of thit 
written statement it was admitted tha *‘J® de*d 

of transfer bv which the other members of the 
family assigned the mortgagee rights to the 
plain tiffs on 2 GthJuiy 1910. was a good and 
vllid transfer and binding upon him inasmuch 
as it had been made for the benefit of the who 

n allegation that he is a person of full age ana 


1916 

fciff3, who claimed to be assignees, were 
entitled to sue the reore^ntatives of the 
he now pats forward the case that t e deed of 
transfer executed on 26th July 1910 in favour of 
these plaintiffs does not bind him. These allega¬ 
tions are set out in a petition which was presen- 
t d in this Court on the 13th of May laH. In 
para. 5 of this petition Murli stiles that he was 
a minor at the time the deed of 26th July 1910 
was executed. 

He further states in the same paragraph that 
he has now reiched the age of majority. In 
para. 6 it is stated that his aunt and his mother 
who purported to sell his rights under the deed 
of 1910 had no authority to do *o. In pira. 7 
he states that there was no family or legal neces¬ 
sity for the sale of the^e mortgagee rights, and 
in para. S of the petition he states that his guar¬ 
dian ad litem was entirely wrong in admitting 
on his bshalf that this transfer of 26th July 1910 
was binding up>n him. In tbe concluding para¬ 
graph of the petition he asked the Court to remit 
an issue asking for an inquiry into the validity 
of this deed of trausfer, dated 26th July 1910. 
The allegations in this po itioa are supported by 
an affidavit. It has been argued that it is not 
possible for this defendant Murli at this stage 
to get rid of admissions which were made on 
his behalf by his duly appointed guardian ad 
litem. It seems to me that this contention can¬ 
not os accepted. If, as is now stated, this de¬ 
fendant Murli is a person of full age he Is en¬ 
titled to conduct his own case and is not obliged 
to have his case conducted on his behalf by a 
guardian. In fact the guardian ad litem has no 
locus standi where the ward becomes of full age. 
It has been assorted that this petition is a collu¬ 
sive proceeding and that it has been put in by 
Murli at the instance of defendant 1, Mt. Kuk- 
min; but that is a matter regarding which there 
is no proof before me. On the oth*r band when 
the case was put up before me tbe guardian ad 
litem of the defendant Murli was represented by 
counsel. He traverses the statements which aro 
made in the petition and it was stated that 
Murli was not a person of full age. L p to the 
present time no order for tho discharge of the 
guardian ad litem has been made and it appears 

to me that before this case can bo decided, it is 

uocessarv to have further inquiry made into the 
oase. In the first place it will be necessary to as¬ 
certain whether as a matter of fac; the defendant 
Murli is now a person of full age. If that should 
prove to bi the case, it will be further necessary 
to examine into tbe question as to whether this 
transfer executed in favour of the plaintiff on 
26th July 1910 was made in circumstances which 
are binding ucon this defendant. I must there- 
. fore remit issue to the lower appollate Court for 
findings on these points. . , , . R 

The issues will be: “(1) Has defendant 5 
Murli attained full age? (If the finding on this 
issue is in the affirmative then a further issue 
will be decided, namely.) "(2| Wh-th,r this deed 
of transfer executed on 26th July 1910 is binding 
upon Murli? Bath parties should be allowedto 
produce all the evidence they desire and the 
findings of the Court below should besubmitted 
to this Court within two months from the date 

of receipt of this order of remand. Ton Jo* 
run from the date of the lower Court 8 
will be allowed to the parties for filing of obje 
tions in this Court.” 
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mortgagor for foreclosure. The princi¬ 
pal defendant wag the appellant Mt. 
Hukmio Ivuar and her case was that 
there was no good assignment in favour 
of the plaintiffs, the reason being that 
one Murli who was one of the parties in¬ 
terested in the mortgagee rights was a 
miuor at the time the deed of assign¬ 
ment was executed in the plaintiffs 
favour. In the Court of first instance 
Murli had been impleaded as a minor 
and a guardian ad litem had been appoin¬ 
ted for him. In the written statement 
which was filed on behalf of Murli it was 
admitted that the assignment which 
had been executed in favour of the plain¬ 
tiffs was binding upon Murli, inasmuch 
as it had been made for tbe benefit of 
the joint family of which Murli at that 
time was a member. It became neces¬ 
sary for tbe reasons stated in my previ¬ 
ous order to examine into the allegation 
made afterwards on behalf of Murli, to 
the effect that he was of full age at the 
time he wa9 impleaded as a defendant 
in this case. According to the finding 
of fact which has been arrivod at by the 
learned Judge of the Court below Murli 
was not of full age in the month of June 
1912, when he was brought upon the re¬ 
cord, He is certainly of full age now 
and having regard to that fact bis guar¬ 
dian ad litem has been dismissed from 
his office and Murli has been allowed to 
act on his own behalf in the present ap¬ 
peal, in which he figures as a respondent. 
The other question which was 9ent for 
disposal to the lower appellate Court was 
whether the deed of transfer which was 
executed on 26th July 1910 in favour of 
the plaintiffs was binding upon Murli. 
The finding of the learned Judge is that 
the asgainment is binding on him. The 
facts which have been found by the lower 
Court in this connexion are that in the 
year 1910 when the deed of assignment 
wa9 executed, the mortgagee rights which 
were transferred to the plaintiffs be- 
longed to a joint family. 

The two members of that family wore 
Rup Narain, the elder brother of Murli 
who .was then about 18 years of age, and 
Murli who was then about 16. Ths 
period of limitation for a suit on the 
mortgage which was held by this joint 
family was about to expire, and it was 
admitted before the learned Judge that 
the joint family a;t the time this doe! of 
assignment was executed was in very 


poor circumstances. There was nomonev 
to institute a suit on the mortgage and 
as the Judge says the only course which 
was open to them was to sell the claim 
they had for the best sum they could 
obtain, otherwise their chance of reco¬ 
vering anything under the mortgage 
would have been extinguished by the 
lapse of time. The learned Judge was 
of opinion that the coDsideration-aioney 
for the assignment namely, the sum of 
R?. 1,500, was in no way inadequate con¬ 
sidering the state of affairs at. that time. 

With regard to the items which go to 
make up the sum of Rs. 1,500, the 
learned Judge had before him evidence 
which satisfied him that moneys bad 
been borrowed in the name of Rup Nara¬ 
in and of two ladies belonging to tbe 
family, namely, Parbati and Kaunsilla, 
and that these sums had been expended 
on purposes which were for the benefit 
of the joint family. It 9eems to me 
therefore that in view of these findings 
the appeal must fail. It has now been 
found that at the time this deed of as¬ 
signment was executed the two male 
members of the joint family to which 
Murli belongs were Murli himself and his 
elder brother Rup Narain. It must he 
taken therefore that Rup Narain in exe¬ 
cuting this deed of assignment wa9 act¬ 
ing as karfca on behalf of the joint family 
and if this is found, the transfer was 
justified by a legal necessity which is 
binding upon Murli although he was no 
party to the document. A good deal has 
been said with regard to the phraseology 
of the deed in question. It is pointed 
out that Mt. Parbati and Mt. Kaunsilla, 
both of whom were executants of the 
deed, profess to be owners of portions of 
the mortgagee rights which were being 
transferred. It is also pointed out that 
Rup Narain did not in the deed purport 
to act as family manager on behalf of his 
minor brother Murli. This however doe 9 
not appear to mo to be a matter of any 
importance. 

We have it now proved that Rup 
Narain was the sola adult male member 
of this family at the time the assignment 
was made anl it mu9t be assumed there¬ 
fore that in the circumstances he was 
acting on behalf of all the other memJ 
bers. Mr. Jackson 4 who appeared on be¬ 
half of Mnrli referred to the frame of the 
of the suit a9 ast out in the plaint. Ha 
pointed out that it had not been the 



6 Oudh 


1916 


Izzat-Un-Nissa v. Kaniz Fatima 


plaintiffs’ case that Murli and Rup Nara- 
in ware members of the joint family, but 
the fin ling now is that Rup Narain and 
Murli were members of the joint family 
and it dees net seem to me to matter 
whether or not the plaintiffs asserted to 
the contrary in their plaint. It is not 
necessary for me in view of what I have 
said to examine into the other question, 
namely, as to whether Murli is bound by 
the admission made on his behalf by his 
guardian ad litem in the written state¬ 
ment which was filed in the Court of first 
instance, a written statement in which it 
was admitted that the deed of assign¬ 
ment executed in the plaintiffs’ favour 
was binding upon Murli. I am satisfied 
that it was binding for the reasons above 
stated and, this being so, the appeal fails 
and is dismissed with co9ts accordingly. 

B.v R.ii. Apical dismissed. 


A. I. R. 1916 Oudh 6 

Stuart and Kanhaiya Lal, A. J. Cs. 

Jzzat L r 7i-Nissa Begam and another — 
Plaintiffs—Appellants. 


v. 

Kaniz Fatima Begam and others— De¬ 
fendants— Respondents. 

First Appeal No. 70 cf 1014, Decided 
on 5fch April 1916. against decree of Dist. 

Judge, Lucknow, D/- 7th March 1914. 

(a) Civil P. C. (5 of 1908). S 11-Res judi¬ 
cata — Findings unnecessary to dispose of 
lease do not operate as res judicata. 

When a fiuding has been come to upou an 
issue which enables a Court to dispose of a case 
other findings on other issues cannot he treated 
as a final decision cf the matter covered by them 
so as to operate as res judicata: JO O C 178. 
Foil. IF ? C 2] 

(b) Mahomedan Law— Wakf — Testament¬ 
ary creation of wakf valid. 

13y the law of the Shiah sect of Mahometans 
as well as by that of the Suni sect a valid wakf 
can be created by will: 25 AH 230 IP C) toll: 
14 A l 429 Diss. from. IF 8C 1] 

(c | Mahomedan Law— Wakf Govern¬ 
ment promissory notes Whether can be sub¬ 
ject of wakf. 

Quaere. —Whether a valid wakf can be created 
of Government promissory no:cs: 9 CL 66 
and 10 C \V N 449, /?«/. IP8 C 1. 

Gokaran Nath Misra— for Appellants. 

S. Xabi-iil-Lah, larzand Mi and 
Bansi Dhui — for Respondents. 

Judgment. — On 25th March ls5J, 
Niwao Sultan Jahan Mahal, one of the 


wives of King Wajid AI i Shah, the list 
KiDg of Oudh, executed a deed registered 
on 22th July 1865, by which she pur- 
ported to create a wakf of the following 
property: 1. Five Government promis¬ 


sory notes for Rs. 50,000, yielding inter¬ 
est; at 4 per cent. 2. Her life-intere3t in 
a jagii of land yielding an annual profit 
of Its. 2,400. J. Jewellery valued at 
Rs. 10,000. 4. Groves aud houses valued 
at Rs. 7,000. 5. An imambar* with fur¬ 
niture, etc., valued at Rs. 7,339. 

The object of the wakf ,was to main¬ 
tain the imambara, to support certain 
readers of the Quran and other persons 
to perform certain religious ceremonies 
and to distribute alms. She appointed 
under this deed as the first rnutwalli her 
servant Darcgha Wajid Ali anl declared 
that the post of mutwalii should remain 
in his family anl should be held by his 
descendants. Tbe parties were Shiah. 
Dirogha Wajid Ali assume! the duties 
of the mutv.&lli. Nawab Sultan Jahan 
Mahal died shortly after she had execut¬ 
ed the deed. The income of the jagir was 
only for her life and ceased on her death. 
It is not cleir whether Darogbi Wajid 
Ali ever obtained possession of the jewel¬ 
lery or the groves and houses. No trace 
of them can now be fouDi. Darogha 
Wajid Ali died in 1876. He was succeed¬ 
ed as mutwalii by his son Nazir Ilisan. 
Nazir Hasan died in 1892. He left two 
widows— Shabara Regam and Fatima 
B?gam. By Shabara Begam he had a 
daughter Kaniz Fatima Regain and by 
Fatima Begam he had two daughters— 
Kamar Jahan Regain and R 'Shan Jahan 
Regain. On the death of Nazir Hasan 
his two widows anl his three daughters 
succeeded as mutwallis It is to he noted 
that Darcgha Wajid Ali had two sons 
and several daughters, and that accord¬ 
ing to the terms of the deed all his de¬ 
scendants should have succeeded to the 
post of mutwalii. Nazir Hasan, however 
was the sole person who succeeded him 
and (as already stated) on his death his 
widows anii daughters became mutwalli9. 

In 1894 a suit was institutel in the 
Court of the Additional Civil Judge of 
Lucknow by Prince Mirza Muhammad 
Anjum Kadar and Kari 5 akub Ali Khan 
under the provisions of S. 539 of the old 
Cole of Civil Procedure, asking that a 
scheme for the management of the wakf 
in question should be drawn up. The 
Additional Civil Judge dismissed this 
suit on 21st October 1895 by a judgment 
a copy of which (Ex. A-4) is on the re¬ 
cord. He found that although the two 
plaintiffs in question had obtained per¬ 
mission from the Legal Remembrancer 
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to institute the suit the first.named had 
no interest in the trust. He found further 
that the property was not wakf, inas¬ 
much as it wascreafcei by a testamentary 
instrument and because a portion of the 
endowment was in the shape of Govern¬ 
ment promissory notes bearing interest. 
In 1399 Hassan Jafav and Jahao Kadar 
Bagam (a son and daughter of Mt. Ruk- 
aiya Begam, one of the daughters of 
Darogba Wajid Ali) having obtained 
permission from the Legal Remembr¬ 
ancer instituted a similar suit against 
the widows and daughters of Nazir 
Hasan in the Court of the District Julge 
of Lucknow, prayiLg that the widows 
and daughters might he removed from 
the management of the trust aod fit per¬ 
sons appointed trustees in their place. 
This suit was dismissed on 6th June 
1901 by Mr. Bibs I. C. S, then Dis¬ 
trict Judge of Lucknow. His order was 
set aside and the suit was remanded for 
trial according to law. It was then de¬ 
cided on a compromise. Appeals were 
filed ngainst this compromise which 
were decided by Mr. Chamior, Judicial 
Commissioner, on 2nd September, 1907. 
A copy of Mr. Chamier’s judgment is 
fEx. 15) on the record. He sent the case 
nack for re-direction. The matter was 
•finally decided by another compromise 
by which the widows were removed 
from the post of mutwalli and Kaniz 
Fatima Begam, Kamar J ahan Begam and 
Roshan Jahan Bsgam were declared to 


ly mismanaging the trust property. The 
District Judge dismissed the suit, by a 
judgment dated 7bh March 1911, on the 
following grounds: He found that the 
wakf was a valid wakf, but that the 
plaintiffs were barred under the law of 
res judicata from asserting that it was a 
valid wakf as they were bound by the 
judgment of the Additional Civil Judge, 
Lujknow (Ex. A - 4), and he further found 
that there had been no misman lgement. 

The learned Couosel for the appel¬ 
lants contests the fin lings that the suit 
is barred by res judicata and that there 
has been no mismanagement. We agree 
with him on the first point. The judg 
rnent (Ex. A-4) dismissed the suit for 
following reasons: The Judge found that 
although the permission of the Legal 
Remembrancer had been obtained, one of 
the plaintiffs had no interest in the 
trust. The law as it then was (which 
does not materially differ from the law 
as it now is upon the p>int) require! as 
a condition precedent to the institution 
of such a suit that two persons having 
ao interest in the trust must join as 
plaintiffs and obtain the consent of the 
Advocate-General, who in these provin¬ 
ces ip represented for the purpose by 
the Legal Remembrancer. If it he found 
that out of the two persons who join as 
plaintiff's one has no interest in the trust 
the result is neoossarily a non-suit and 
on the finding of the Additional Civil 
Judge the suit failed accordingly, the 


be mucwallis. These ladies agreed that 
they would devote the income of their 
interests in the bazars of Saadatganj and 
Nazirganj and the shops attached to the 
imarabara, which they valued at Rupees 
40,000, towards the upkeep of the en¬ 
dowment, and appointed Fazl Ali, the 
brother of Fatima Begam, wife of Nazir 
Hasan and Abdul Hasan, the son of 
Rakftiya Begam, as managers. Abdul 
Hasan, has since died and has been suc¬ 
ceeded by his brother Hasan Jafar. 

We now come to the present proceed¬ 
ings. Izzafc-un-nissa and Mebdi Begam, 
.daughters of Azmat-un-nissa, a daughter 
of Dirogha Wajid Ali, instituted a suit 
on 31st January 1913, having obtained 
permission from the Legal Remembran¬ 
cer, in the Court of the District Judge of 
Lucknow, for the removal of the mufc- 
wallis and the managers under the pro¬ 
visions of S. 92 of the present Civil P. C. 
on the grounds that they had been gro 9 s- 


plaintiffs being non-suited. In those cir¬ 
cumstances there was no necessity for 
him to determine whether there was or 
was not a valid wakf and as a finding 
had been co ne to upon the issue relating 
to non-suit which euabled him to dis 
pose of the case other findings on other 
issues cannot be treated ns a final deci¬ 
sion of the matter covered by them 90 as 
to operate as res judicata. In arriving 
at this conclusion we are following a de¬ 
cision of a Bench of this Court in Pan¬ 
dit liar Sakai v. Ilon'blc Raja Ali 
Muhamviad Khan (1). The learned 
Counsel for the respondents coutonds 
that even if the principle of res judioata 
be held not to operate in. this case the 
wakf is not a valid .wakf. The learned 
Additional Civil Judge who decided the 
case in 1895 considered that the wakf 
wa3 not valid because it was basecl'oh a 
testa mentary d isposition and be trapse a 
1. (1918) 16 O C 178=20 I O 2W.‘“ r '. *.‘i. 
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portion of the property consisted of 
Government promissory notes. At the 
time than he decided the case the view 
taken by the Allahabad High Court in 
Agha Ah Khan v. Allaf Hasan Khan (2) 
was accepted in Oudh. But in 1902 
their Lordships of the Privy Council in 
Laqar All Khan v. Anjuman Ara 
Begam (3) expressly overruled that de¬ 
cision and decided that by the law of 
the Shiah sect of Mahomaden 9 a 9 well 
is by that of the Sunni sect a valid wakf 
•• in be created by will. Thus the view 
of the learned Additional Civil Judge on 
the first point can no longer he accepted. 

On the second point the learned coun¬ 
sel for the respondents has quoted the 
decision of the Calcutta High Court in 
1' a lima Bilec v. Ariff Ismailjee Bliam 
(4) and Fulsom Bibee v. Go/am Hossein 
Cassim Anff (5), in support of his con- 
tention that a Government promissory 
note cannot form part of the property 
in a valid wakf as the acceptance of the 
interest therefrom i9 in contravention of 
the priuci pies of the Mahomaden religion. 
These decisions certainly to 6ome extent 
support his argument. But it is by no 
means certain that the views taken by 
the learned Judges of the Calcutta High 
Court are correct. They have not been 
followed in other High Courts and a 
loading Mahomelan jurist of the present 
day J)r. Sved Ameer Ali (see hisMahome- 
dan Law, Vol. 1, Edn. 4 of 1912, p. 246 
et seq.) considers that the view taken in 
these decisions is clearly erroneous. We 
need not however go into the question, 
for it is not necessary for us to deter¬ 
mine whether the devotion of a Govern¬ 
ment promissory note could invalidate 
the present vakf. The difficulty has been 
removed by the fact that the Govern¬ 
ment promissory notes in question passed 
out of the trust many years ago. We 
have it in evidence that U9 far back as 
186-3 Darogha Wajid Ali asked for per¬ 
mission from the Civil Judge of Lucknow 
to negotiate the promissory notes in 
question and invest the proceeds in lan¬ 
ded property. He obtained sanction, 
sold the promissory notes and invested 
the money. Further it is quite clear 
that the ladies who are now the mut- 
wallis have devoted only landed property 


towards the purposes of the trust. Thus 
there can be no question now as to the 
purity of the income of the wakf and we 
agree with the learned District Judge 
that the wakf is valid. 

We now come to the last point. It 
appears from the evidence that Darogha 
\\ ajid Ali spent money in a lavish 
manner upon the upkeep of the religious 
ceremonies, etc., connected with the 
wakf. He spent considerably more that, 
the income of the trust property and 
appears to have made up the balance 
out of his own pocket. The management 
continued in a slightly less elaborate 
manner during the lifetime of his son 
and when the respondents 1 to 3 
succeeded as mutwallis, it is perfectly 
clear that the trust property had consi¬ 
derably diminished before it came in 
their hands. 

We find that they have made a very 
liberal assignment of landed property 
towards the upkeep of the wakf. So far 
from considering that they have kept 
anything back which should have gone 
to the wakf, it appears to us that they 
have of their own free will handed over 
more than what could have been reason- 
ably demanded from them. As far a9 the 
management of the wakf property goes 
we agree with the learned District Judge 
that the evidence does not establish that 
there has been any mismanagement. The 
management might be improved upon. 
The same might be said with regard to 
the management of many religious and 
charitable trusts. But 90 far from the 
management being so bad as to justify 
our interference we are of opinion that 
the evilence shows that the management 
is good. The learned District Judge 
afforded the parties all reasonable facili¬ 
ties for producing evidence and excluded 
no evidence which he should have ad¬ 
mitted. The appellants having failed to 
establish that there has been any mis¬ 
management of the wakf property, their 
appeal must fail. We dismiss it accord¬ 
ingly. The appellants will pay their 
own costs aod those of the respondents. 

B.V./r.K. Appeal dismissed . 


2. (1892) 14 All 429 (F B). 

8.(1903)25 All 23G=30 I A 91(P C). 

4. (1882) 9 CL R G6. 

5. (1906) 10C W N 449. 
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Stuart, A. J. C. 

Munnu Singh and others —Plaintifi's— 
Appellants. 

v. 

Bachclm Singh —Dsfendant— Respon¬ 
dent. 

First Appeal No. 74 of 1913, Decided 
on 8fch January 1915, against order of 
Sub-Judge, Hardoi D/- 3 1st March 1913. 

Specific Relief Act (1877), S. 42-Plain¬ 
tiff* claiming to be collateral nephews and 
reversionary heirs of certain person—Sait 
for declaration of rights is maintainable— 
Present interest in property is not necessary. 

Where the reversionary rights of certain per¬ 
sons are denied, a suit by them for a declaration 
that thoy inre the collateral nephews aud rever¬ 
sionary heirs of the certain p.-rsoo, is maintain¬ 
able irrespective of the fact whether or not they 
have any present interest in the property of that 
person: 2 O C 67, Ref. [p 10 C 1] 

Gokaran Nath Alisra —’for Appellants. 

Tiasdeo Lai and A . P. Seii —for Res¬ 
pondent. 

Judgment. In this case the appel¬ 
lants sued fer a declaration that they 
were the collateral nephews and rever¬ 
sionary heirs of a certain Puran Singh. 
The learned Judge held that a suit was 
maintainable for the relief which they 
claimed, but dismissed their suit as he 
found that they bad failed to prove 
that they were related to Puran Singh. 
The present appeal is preferred. It has 
been urged on behalf of the contesting 
respondent that this suit is not main¬ 
tainable. I consider that the decision in 
Qamar Ara Begum v. Peare Sahala (l) 
is sufficient authority for the learned 
subordinate Judge’s view to tne effect 
that a suit is maintainable. I need not 
discuss that point further, as for reasons, 

which I shall now give, I find that the 

learned bubordioate Judge's finding of 

srifisar sad tbat the 8u,t must 

The family bo which Puran Singh be. 
longed owned property in the hamlet 
of Bannapur .Khas. The allegation for 
ohe appellants is that the hamlets of 
Banoapur Khas and Pura Udan Singh 
originally belonged to a certain Lai 

lef ? J> bree 8on8, Badan Singh 

SadanSmgh and Bhagga Singh that they 

q„) he re Pre90ntativeB of the Bhagga 

Purina! ? a f an SiDgh branob > that 


this allegation they filed extracts from the 
wajib-ul-arz of Bannapur and the khe- 
wats of Bannapur Kbas and Pura Udan 
Singh and also produced certain oral 
evidence. From the entries in the vvajib- 
ul-arz of Bannapur and these khewats 
the learned counsel for the appellants 
had deduced that Badan Singh and 
Sadhan Singh were brothers, and al¬ 
though he has not succeeded in estab¬ 
lishing that point absolutely from the 
entries, he has given reasons (which on 
the face of them are good reasons) for 
supposing that Badau Singh and Sadhan 
Singh were brothers. 

These entries however afford no reason 
for supposing that Badan Singh and 
Sadhan Singh were the sons of Lai 
Singh, or that -Bhagga Singh was their 
brother or the son of Lai Singh. The 
name of Lai Singh is not mentioned in 
these entries. I find, after -abstracting 
the figures, that in Bannapur Kbas the 
Sadhan Singh branch owned a share of 
biswas 6-12-3.4 1/4 and that the Badan 
Singh branch also owned a share of 
biswas 6-12-3-4 1/4 and in Pura ‘Udan 
Singh the Sadhan Singh branch owned a 
share of biswas 9-1-16-7 1/4. A further 
examination of the particular shares 
owned by members of these branches 
confirms the view that Badan Singh and 
Sadan Singh were brothers, but it is 
difficult to see how they could have had 
a third brother, for in Bannapur Kbas 
the branches did uot own an exact share 
of one-third each (it must be admitted 
that they owned a share of very nearly 
one-third), and in Pura, Udan Singh they 
owned a share of nearly 9/20ths each. 
When we look at the property owned by 
1 uran Singh’s family it is seen that they 
owned in Bannipur Khas a share of 
biswas 4-19-6-6 and owned nothing in 

P L Q • » Two persons, oalled 

Pahar Singh and Teji Singh, owned 
biswas 1.16-7-5 1/2 in Bannapur Khas 
and a simjlar share in Pura Udan Singh. 
Pahar Singh and Teji Singh are according 
to the appellants not related to them or 
to Puran Singh. 

k J b ° “W- iQ , wajib-ul-arz and 
the khewats thus leave the question of 
relationship of Bhagga Singh to Badan 

Singh and Sadhan Singh absolutely un . 
decided. Bhagga 8ingh is the ancestor 

tl B h U,a V SlDgh ’ but thera i3 n °thing 
* boW r tba £. he Wft 8 tbe son of Lai 
Singh. Lai Smgh may have been the 
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lather of Bidan Singh anrl Sadhan Siogh 

and the owner of-the two hamlets, and 

may have had a third son who sold a 
portion of his share to Bhagga Singh and 
a portion to the ancestor of Pahar Singh 
and Teji Singh, or Lai Singh may have 
only owned about two-thirds of Bannapur 
Khas and abcubt nine tenths of Pura 
Udan Singh and the remainder may 
have been owned by other Thakurs who 
were not related to him. \ have gone 
through these entries carefully, and I 
lind that they are absolutely insufficient 
to support the case of the appellants. 
Tnere remains the oral evidence. The 
learned Subordinate Judge who heard 
this evidence was not impressed by the 
demeanour of the witnesses, and attach¬ 
ed no value to their statements. It has 
been pointed out to me that the state¬ 
ments of the witnesses in question do 
not read as though they were tutored 
witnesses or telling untruths, and I find 
that, as far as their recorded statements 
go, there is very little to show whether 
they are true or false. But in the case 
of evidence of the nature that they cave, 
it would not be easy for a person reading 
the written record to decide whether 
the statements were or were not re¬ 
liable. 

It would be by no means difficult for 
an unscrupulous person to take the 
entries in the wajib-ul-arz and khewat, 
and without making any alteration in 
them, to add the name of a fictitious 
ancestor to support any theory of rela¬ 
tionship that he might wish to set up. 
Here it is only necessary to take Bad an 
Singh, Sadhan Singh and Bhagga Singh, 
and call all three the sons of Lai Singh, 
to obtain the result desired, and rhe 
witnesses could easily add the name of 
Lai Singh as a common ancestor with¬ 
out in. any way affecting the remainder 
of the pedigree. The learned Subordinate 
Judge evidently suspected that they had 
done this, and he was in a much better 
position to decide that point than I am, 
as he heard and saw the witnesses. It 
would ordinarily be impossible to elicit 
in cross-examination whether such an 
addition had been made. The learned 
counsel for the appellant? has pressed 
that the respondent umce no attempt 
to file another pedigree or to indicate 
who his own relations were. It was un¬ 
necessary for him to file a pedgree to 
ndicate who bis own relations were up 


to Bhagga Singh. It is true that, if he 
had been able to give the name of 
Bhagga Singh’s father he would have 
sirengthened his defence. But it is 
perfectly possible that he did not know 
the name of Boagga S'ngh’s father, and 
in any circumstances, it was for the 
appellants to make out their ca3e and 
not for the respondent to prove his own 
family history. 

The documentary evidence as it stands 
is insufficient to support the appellants' 
case. The learned Subordinate Judge 
has descreiited the oral evidence and 
has given sufficient reasons for so doing. 
I cannot attach weight to the oral evi¬ 
dence in the circumstances. I therefore 
find that the appellants have failed to 
prove that they are relatives of Puran 
Singh, and that their case was therefore 
rightly dismissed. I dismiss this appeal. 
The appellants will pay their own C0St9 
aDd those of the contesting respondents. 

B.Y./r.K. Appeal dismissed . 
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Kanhaiya Laland Kendall A. J. Cs # 
Xisar Ilusain and others — Defendants 

— Appellants. 

v. 

Mt. Ashrafunnissa — Plaintiffs Res¬ 
pondents. 

First Appeal No. 23 of 1913, Decided 
on l*2th Jure 1914, against order of Sub- 
Judge. Gonda, D - 12th February 1913. 

/a) Parda^ashin Lady—Deed by Undue 

influence—Presumption. 

Ut:due influence will be presumed in the case 
of transactions with pardaoashiu women; that is 
to say it will be for the party who in such cir¬ 
cumstance? affirms the bona fides of a transac¬ 
tion to substantiate bis affirmation: ?6 All 8 
{PC), lief. r [P 13 C 2j 

(b) Pardanathin Lady — Knowledge ot 
transaction—Presumption of undue influence 

— Rebuttal. , 

A know ledge of letters and of- firnres and a 
capacity of dealing - fust hand to some extent 
with her tenants wiil not convert a parclana>tiin 
woman into a woma*: of the world so as to rebut 
the presumption of undue iollueoce 
of transactions with such a *oman. [J * ‘ - 

(c) Pardanathin Lady-Deed of gift -roi* 

session not delivered - Burden of proving 
bona fides -Undue influence,-Suit fer decla 
ration that gift deed did not ® { 

held not barr.d under S. 42. Spec.f.c Rel.et 

Act 1 of 1877 ), S. 42. 

Plaintiff sued fora declaration that she 'J- 
tfce absolute owner oC the properties m suit. 1 

defendants c Mended that she had h ? r br ot h er 
executed a deed of gift In favonrof .er hn* tber 
(their father) and got .t registered and bad at the 
same time pul the donee in possession. Taev 
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further .alleged that no deeoptbn or misrepresen¬ 
tation of any kind had b co resorted to. The 
plaintiff admitted her signature on the de^d in 
question, but pleaded that as she had ompletely 
trusted .I 7/, the alleged doo*c, she had signed 
whatever was put before her without knowing it- 
contents and with ut asking what the document 
contained and that .1 7/, had concealed from her 
the fact that sho v.as signing a deed of gift in 
his* favour. Iu his endorsement on tbe alleged 
deed of gift the Sub-Registrar made no note to 
the effect that ils contends were explained to her 
and in his evidence also declined to swear that 
anything in the nature of an explanation *as at¬ 
tempted, while tbe other witnesses produced by 
the defendants were discrepant among them¬ 
selves as to the manneMn which this warning 
had b cn conveyed to her. Tt appeared further 
thu moneys from the estate had b.*en paid in 
ju>*. the sain 1 m uner before as after the date 
of the deed of gift; while all the entries in th? 
books of acco int sho ved the money expended, 
both in piym nt of revenue and otherwise, as 
the m noy of tbe plaintiff. The evidence also 
showed that collections had continued to be made 
on behalf of the lady after as before the deed of 
gift: 

JIcll; that although the plaintiff did execute 
thq deed, she did □ >t appreciate tbe full signi¬ 
ficance thereof, or that it was to ope ate as a 
complete devolution in prae^enti of ail her pro¬ 
perty; (2) that pos-e^sion did not pa«s from her 
to A H, the alleged donee, as a result of the 
execution of this deed nud since sho tcok im¬ 
mediate steps to place her position beyond doubt 
as soon as he disc>vcr:d tbo full result of her 
action, her suit having been brought within tha 
period of limitation from that time was not 
tiroc-b.irrcd; l*) that as possession had not passed, 
t de plaintiff's claim for a declaration was not 
tarred by S. 1 Specific Relief Act 

(Pll l, C *2 P IS C 2] 

T Yasir Hasan, Alt Muhammad and 
Samiuda'i Beg—tor Appellant. 

Muhammad Nasim , Muhammad lTa- 
sim Niamatullah and Muhammad Bey 
—for Respondents. 

Judgment. This is an appeal against 
a decree of the Subordinate Judge of 
Gonda declaring the respondent to bo the 
absolute owner of certain property and 
cancelling a deed of gift dated 9th 
August 1906. The appellants, five in 
nurnbr-r, are the representatives.in-in¬ 
terest of one Ata Husain alias Aohche 
Mian, the brother of the respondent 
against whom tbe suit was originally 
directed. The claim was valued at 
Rs. 80,000. 

The allegations of tbe respondent in 
her plaint were that she was possessed 
of certain property, part of which she 
obtained under a gift from her husband, 
and part by purchase in her name during 
tbe life-time of her husband; that after 
the death of her husband she placed en¬ 
tire reliance upon Ata Husain, her bro¬ 


ther, and the supervision of her enti r ® 
property was left to him; that she removed 
him in September 1910 on’ account of 
various undefined misdemeanours, and 
that in January 1911 some trouble oc¬ 
curred owiifg to his interference which led 
her to prefer a complaint to the Deputy 
Commissioner. She added that about that 
time she came to know that the defen¬ 
dant’s interference purported to be made 
on the basis of an alleged deed of gift, in 
connexi >o wilh which she learnt that 
mutation in his favour had already been 
effected. She deniel having executed any 
dee*, by way of a deed of gift or trans¬ 
fer, so as to lie divested of her entire 
property. She added that in July 1911 
Ata Husain had instituted five suits for 


arr6ar9 of ront against several tenants in 
some of the villages which belonged to 
her. setting himself up as owner in pos¬ 
session. She alleged in para. 9 of her 
plaint that she was pardaoashin, rustic, 
and illiterate, 70 years old, in 1906, and 
that sho hid not the capacity of under¬ 
standing a transaction or the purport of 
a deed, that she had completely fallen 
under the influence of the defendant and 
U9ei to believe everything the defen¬ 
dant told her, and that it was possible 
that he might have obtained hor signa¬ 
ture on SKiiode^d by misrepresentation 
and fraud. 


She therefore alleged that if her 
signature hid been obtained on any 
such docuimnt, it was void as having 
been obtained by fraud and misrepre¬ 
sentation without her having been made 
acquainted with the real import and 
contents thereof, that she did not take 
tbe legal advice of any person, nor had 
any opportunity of doing so. and that 
she all along remained herself the owner 
in possession and enjoyment of the pro¬ 
perty, possession never having passed 
to the defendant. She therefore prayed 
for declaration of her absolute owner¬ 
ship in the property which she specified 
in the list attached to the plaint; -and 
prated, in addition, that if by reason of 
mutatiou of name having been olTected 
the Court was unable to grant her a 
simple declaration, then a decree for 
possession of the said property might he 
passel, or any other relief granted which 
was warranted by the facts of the ease. 
She did not, it will be noticed, in set 
terms pray for cancellation of the dead 
of gift, Ata Husain died before the 
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written statement came to be tiled and 
it was tiled by the present appellants. It 
was there alleged that a dispute had 
arisen between Ata Husain and one 
Ilazari Lai who was the mukhtar of the 
adv and that she had this present suit 
instituted. It was alleged that the plain¬ 
tiff had voluntarily executed the deed of 
gift oo 9th August 1906 and got it regis¬ 
tered after fully understanding it, and 
that she had at the same time put the 
donee in possession. It was also alleged 
that she was fiftyfive years old and not 
seventy at the time of the execution 
of the deed of gift and very well under¬ 
stood her affairs, and that no deception 
or misrepresentation of any kind was 
resorted to. The additional pleas set 
out that there was no one besides Ata 
Husain who could have inherited the 
plaintiff-respondent s property, and that 
for this reason and because she was so 
pleased with him on account of his obe¬ 
dience and the way he managed her 
affiairs, she after mature consideration 
executed the deed of gift and made pos¬ 
session over to him; and it was pointed 
out that in the course of the mutation 
proceedings, and also at a later occasion, 
the plaintiff had expressly admitted 
execution and completion of the deed of 

« ift - , , 

The plaintiff-respondent s possession 

was also denied. The lower Court 
framed the following issues; (l). Whe¬ 
ther plaintiff executed the deed of 
gift dated 9th August 1906 in favour 
of the deceased Ata Husain under un¬ 
due influence of the said Ata Husain/ 
(2). Whether the donee or plaintiff 
i 9 in possession of the disputed pro¬ 
perty? (3). Whether the plaintiff is 
bound to got the deed cancelled? (4). 
If so, is the cancellation barred? (5). 
Whether the plaintiff learnt of the 
deed of gift only on 19th duly 1911. The 
lower Court found that the respondent did 
not come to know of the deed of gift until 
19th July 1911. It found on the second 

issue that the plaintiff-respondent had 
been in.possession all along. It found issue 
1 in favour of the plaintiff, that is to say 
that the deed of gift was executed owing 
to the undue influence cf Qazi Ata 
Husain, and it found issues 3 and 4 
against the defendants, presumably there¬ 
by finding that the plaintiff was not 
bound to get the deed cancelled and that 
the cancellation cf it was not barred. 


On these findings it decreed the plain¬ 
tiff's claim for a declaration with costs 
and ordered that the deed of gift be 
cancelled. 

In the grounds of appeal the appel¬ 
lants plead that the suit is barred by the 
5 years’ rule of limitation, that the re¬ 
lief for declaration is barred by S. 42, 
Specific Relief Ant, that the lcwer Court 
his misunderstood the pleadings and has 
made out an entirely new case for the 
plaintiff-respondent, who could not be 
allowed to set up a case of undue in¬ 
fluence, when she denied the execution 
of the deed of gift in question. The ap¬ 
pellants further plead that the plaintiff 
failed to prove that the execution of the 
deed in dispute was due to any undue 
influence and that the plaintiff was not 
in possession of the property in dispute, 
and that certain evidence which the ap¬ 
pellants desired to give in proof of pay¬ 
ment of land revenue was improperly re- 
jected. It is first important to come to 
a definite understanding as to what the 
case of the respondent in the lower Court 
was. She denied the execution of tho 
deed of gift, or an intelligent execution 
of it .xifch a knowledge of its nature and 
effect. Her plaint was drafted at a 
time when she bad not, according to 
her allegation, seen the deed of gift. 
The lower Court before framing issues 
not only put certain questions to the 
lady s Pleader who represented her, but 
also examined her briefly on commission. 
Her learned Pleader stated that it was 
her case that any misrepresentation took 
place, and that the fraud of which she 
complained in her plaint was that, if she 
had been persuaded to sign any deed, 
Ata Husain had concealed from her the 
fact that she was signing a deed oi gift 
in his favour. 

When the lower Court was proposing 
to frame the first issue in the words in 
which it was subsequently framed, au 
application was filed od behalf of the 
plaintiff-respondent on 2nd September 
1912 stating that it was not her case 
that she came to execute the deed owing 
to undue influence or unlawful pressure 
(dabao najaiz) and suggesting in the form 
of certain issues ’ that Ata Husain was 
her mukhtar and trusted manager at the 
time the document was signed, that he 
took undue advantage of his position and 
acted in bad faith, and that her signa¬ 
tures were taken without the meaning 
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of the document and the results that 
would arise from it being clearly ex¬ 
plained to her. When the plaintiff-res¬ 
pondent came to be examined op commis¬ 
sion she very expressly admitted Her 
signatures in five places on the deed of 
gilt in question. She alleged that as 
she trusted Afca Husain completely she 
signed whatever was put before her with¬ 
out knowing its contents and without 
asking what the document contained; 
aud that it was only later that she came 
to know that what 6he had signed was a 
deed of gift. It must therefore be taken 
that her plea and the finding of the 
lower Court on the first issue amounted 
to this: that the plaintiff-respondent 
signed the document, Ex. A, owing to the 
confidence she reposed in Ata Husain 
woo was her trusted manager and that 
confidence was betrayed, and fraud con¬ 
sequently committed, by Ata Husain, in 
that he concealed from her the purport 
of the document; and that she signed it 
without any knowledge of its contents 
and without any intention of executing 
it aa a deed of gift in Ata Husain’s 
favour and which was operating to en¬ 
tirely and immediately divest her of the 
property. 

We are thus able to start on a con¬ 
sideration of this appeal with the ad¬ 
mitted fact that the respondent, Mfc. 
Ashraf-un.ni9sa, did sign the deed of gift 
in question. If she signed fully appre¬ 
ciating its contents and the results which 
would arise from it then evidently her 
claim would be barred by the law of 
limitation; and this is the main conten¬ 
tion of the appellants. A good deal has 
been said on the question of the burden 
of proof, and our attention .has been 
drawn to a number of authorities, both 
of the English as well as of the Indian 
Courts, on the principled fiduciary rela¬ 
tionship, especially with reference to 
pardanashin women and it has been 
pressed upon ue for the appellants that 
although much affection may have existed 
between Ata Husain and Ashraf-un-nissa, 
on such fiduciary relationship existed as 
would justify laying the burden of proof 
upon the appellants. Our attention has 
been drawn to a ruling, Coomber In re 9 
Coomber v. Coomber (l), where the Judges 
have laid down that fiduciary relation, 
ship is not alone sufficient to raise a 
presumption against a deed of gift. This 
1. (1911) 1 Oh 174. 


Mt. Ashrafunnissa 

is doubtless true in ordinary cases; but 
there are certain positions in which the 
existence of undue influence will he pre¬ 
sumed; that is to say, it will be for the 
party who in such circumstances affirms 
the bona fides of a transaction to sub¬ 
stantiate bis affirmation. In transac¬ 
tions inter vivos between trustee and 
beneSciary, guardian and ward, legal 
adviser and client, medical adviser and 
patient, amoDg others, such undue influ¬ 
ence will be presumed; and it is unneces¬ 
sary for us to quote authorities to justify 
us in adding that in Indian law the same 
presumption will be made in the case of 
transactions with pardanashin women. 
Particularly our attention has been 
directed to the recent ruling of their 
Lordships of the Privy Council in Kali 
Bakhsh Singh v. Ram Gopal Singh (2) 
where they lay down: 

“Much as their Lordships support and approve 
of the protection given by law to a pardanashin 
lady, they cannot transmute such a legal protec¬ 
tion into a legal disability.” 

This ruling indeed sounds a wholesome 
note of warniDg to those who would ex¬ 
ploit the protection of the pardanashin 
too far; but it does not in any way dero¬ 
gate from the general priuoiplo which 
we have quoted above. Indeed the ap¬ 
pellants have not in their grounds of 
appeal complained that the burden of 
proof was unfairly laid upon them by 
tbe lower Court. Their coimsel admit¬ 
ted in the Court below that the burden 
lay on them, and though a refereues bo 
th9 issues framed by that Court will 
show that a9 a matter of fact the burden 
o? proof on the first issue was laid origi¬ 
nally on the plaintiff, the lower Court 
in its judgment treated the evidence as 
if the burden of proof had been upon the 
defendants. Each party in this case had 
been content to rely upon the weakness 
of the case of the other party, and the 
strength of its own case; and it has 
therefore not boen necessary for us to 
determine whether the onus has been 
properly laid, whether it has been dis¬ 
charged or whether, if one party ap¬ 
peared not to have discharged the onus 
that lay upon it, the Court ought to con¬ 
sider, or not to consider, the affimative 
evidence produced by the other party 
The extent of the confidence which axis 
ted between Ata Husain and Mfc. Ashraf 
un-niasa we shall have to consider in it'„ 

3. (1914) 30 All 81=16 O C 378^rnT986 
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bearing upon the credibility of evidence 
and upon the presumptions aiising upon 
that evideuce, and it is really iD this 
connexion, rather than on the question 
of the burden of proof, that the subject 
has been elaborated. 

Rightly or wrongly then, the burden of 
proof on issue 1 was laid upon the res¬ 
pondent. She set out to prove that she 
hail been continuously in possession. It 
was emphasised for her that owing to 
the fiduciary relationship which existed 
between her and her brother, the whole 
transaction must be scrutinzed with 
great care. It was pointed out for her 
that the property was not in immediate 
danger, and therefore no motive existed 
to take such a sudden and far-reaching 
action in respect of it, so many years 
after her husband’s death; and that had 
she desired to secure the succession to 
Ata Husain she could, if it were neces¬ 
sary, have secured it by will; and that 
the question of promoting the welfare of 
Ata Husain, without acting to the detri¬ 
ment of her own welfare was one in 
which she would have required assistar ce 
and independent advice. The appellants 
set out to prove the circumstances atten¬ 
dant upon the execution and registration 
of the deed of gift, and the unequivocal 
admissions of the lady at later datesthat 
she had surrendered possession to Ata 
Husain. They also sought to substan¬ 
tiate their own possession by direct evi¬ 
dence and they endeavoured tosbow that 
the lady was neither helpless nor illite¬ 
rate, but was a capable managing woman 
who could look after her own affairs. 
The case has been put before us with 
great care and the evidence thoroughly 
scrutinized; and a very large number of 
precedents have been quoted and com¬ 
mented upon. 

The judgment of the Subordinate Judge 
is spasmodic, his findings particularly 
sketchy, and his handwriting so repre- 
hensibly illegible that our labours, and 
those of the learned counsel who ap¬ 
peared in this Court, have been thereby 
appreciably enhanced. We find that the 
lady did execute the deed, but that she 
did not appreciate the full significance 
thereof or that it was to operate as a 
complete devolution in praesenti of all 
her property, but that rather she be¬ 
lieved that her proprietary title and her 
possession thereunder was Dot thereby 
to be disturbed during her lifetime. We 


find that possession did not pas3 from 
her to Ata Husain as a result of the exe¬ 
cution of this deed, and th-st as toon as 
she discovered the full result of her 
action, which was sometime between 
May and the end of September 1910, she 
took immediate steps to place her posi¬ 
tion beyond doubt and brought this suit 
within the period of limitation from that 
time. [After setting out the material 
portions cf the deed of gift aod the 
genealogical tree of the parties, the 
learned Additional Judicial Commis¬ 
sioners proceeded to consider the defen¬ 
dants’ evidence]. Firstly they produced 
the deed of gift, and they summoned all 
the witnesses thereto, the sciihe and the 
Sub-Registrar. From some of them they 
also sought to establish that the lady 
was educated and competent. They pro¬ 
duced certain tenants, mainly of Jagan- 
nathpur, to prove payment of rent in 
recent years to Ata Hu-ain; aud one per¬ 
son who would prove payment of a quota 
of land revenue to him by Ata Husain 
in respect of a share in Domipur. Their 
other witnesses are called to prove the 
documentary evidence. 

Wazir Ali, the Sub-Registrar, happens 
to be distantly connected with Ata Hu¬ 
sain’s wif-, as the genealogical tree will 
show. He is a man v.ho has since been 
dismissed from Government service. It is 
objected for the respondent that as some 
of the property gif'ed lay in the Basti 
District, the Sub-Registrar ol Basti 
might have been called instead of Wazir 
Ali, who is the Sub-Registrar of tho 
Utrulla T'lhsil in the Gonda District 
where the rest of the property is situate. 

This is an argument of no impoitaDce 
when we consider that practically tho 
whole of the property is in the Gonda 
District, aud also the residential house. 
The Sub Registrar reco ded U|on the 
document, as we have noted, that it was 
read to the lady; but he made uo further 
note to tbe effect that its contents were 
explained to her which ho should have 
done, had he followed the instructions 
laid down for the guidance of Sub-Regis¬ 
trars in the Registration Manual. In 
his evidence also he declined to go any 
further than this. He declined to swear 
that anything in the nature of explana¬ 
tion was attempted. Tho other wit¬ 
nesses however described in varied 
language the Sub-Registrar as pointing 
out to her that she was by her action 
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divesting herself at once of these pro¬ 
perties; and one even goes so far as to 
say that she replied to tha effect that she 
still had money left. The witnesses are 
discrepant among themselves as to the 
manner in which this warning was con¬ 
veyed to her; and they and the Sub- 
Registrar are discrepant as to many of 
the attendant circumstances, particularly 
as to the time when the draft of this 
document was prepared and as to who 
prepared it. None of these persons, as 
the lower Court has pertinently pointed 
out, bear any such relation to t'>e lady 
as would bo consistent with her appear¬ 
ing before them: yet while all pro ( essed 
that she does appear before tbem, some 
even pretended that they visited her a 
few da^s before (cbe scribe says a day 
before) and that she unbcsomed her 
thoughts to them, and told them that 
she had decided to execute a deed of 
gift because, when she was ill a few 
months belore Imdad Husain and 
Muhammad Askari, who are relations of 
her de-cea»td husbaod Tajammul Husain, 
had commenced to give trouble. One 
witness Abdul Qadir pretended that he 
U3ed to visit the lady and used to read 
Taubut-ul-Nasub, a present day novel, to 
her. 


The daughters of this man’s cousin ar 
married to the two sods of Ata Husaii 
and his maternal grandmother's grand 
father was the greatgrandfather c 
Ata Husain's wife. This is the ex 
tent of his relationship to the re 9 pot 
dent. Ghaffar Husain, the next witDes: 
is Abdul Qadir’s cousiD, and father c 
the wives of Ata Husain's sons. Shut 
rulla, the scribe of the document, is 
distant cousin cf this Ghaffar HusaiD, 
resident of the Eyzabad District with 
profession of zamindari. It is suggests 
that Ghaffar Husain mentioned him t 
Mt. Ashraf-un-nissa because he wrote 
good hand, though as a matter of fact h 
had never written any document befon 
Shukrullah too pretended that the re= 
pondent appears before him and that on 
day before the deed was executed sh 
gave him full instructions as to wha 
should be entered therein and also cot 
faded to him the reasons which prompte 
her to execute if Within a very ehor 
time of the execution of the deed of °il 
these three persons, Abdnl Qadir,Ghala 
Husain and Shukrullah were grante 
general powers of attorney on 


Ilusiio's behalf. Another attesting wit 
nerS wis Gul Muhammad, who is admit¬ 
tedly a dependant of Abdul Q-dir and 
Gbatfar Husain, and whose father was a 
peon in the serviceof Tajan.ruul HusaiD. 
The last witntss was the Hindu patwari 
o) Jagaonathpur who was, he says, sum¬ 
moned by Ata Husain to witness the 
deed. The patwari of Tikar, be it noted 
where the residential house ib situate, 
and the transferred share in which 
village is valued in the deed of gift at 
Rs. 12,000 and the patwari of Agya, 
which is therein valued at Rs. 27,450, 
were not called. Considering the above 
circumstances we are entirely unable to 
believe that Mt. Ashraf-un-nissa ap¬ 
peared before these persons at all; or 
that the deed of gift was execute! with 
anything approaching the formality 
which they endeavoured to prove; and 
it appevrs likely that they have been 
prepared to give evidence in l ho ca :0 by 
some persons who had studied the rul- 
iosis on the subject of gift by parjenashin 
womeu. For ooe of them adds, by way 
of emphasising the delivery of actual pos¬ 
session over the houso proporty, that Ata 
tlu-ain’s wife and children were at once 
called for from Jnganuathpur where he 
lived, and taken into residence at Tikar. 

Thar, they witnessed the deed, and 
that the scribe wrote it. we believe; 
but we are convinced that the transac¬ 
tion took place entirely without the 
zenana, and in the manner described by 
Hazari Lai, to whoso evidence wa 6hail 
refer; and we have no doubt that their 
continued complaconce was secured by 
the mukhtarnama executed in their 
favour. The oral evidence of the few 
tenants, unsupported by any receipts, is 
of negligible value, and we need spend 
no time in discussing ,it in detiil. We 
shall have occasion to refer to it again 
when reviewing the evidence for the 
respondent. One Imdad Ali, lambardar 
of Dornipur is produced to prove that 
this estate includes a share in thatmahal 
of Domipnr, of which he is the lambardar- 
and that during the last six years, he 
has taken from Ata Husain the land 
revenue appertaining to that share, 
ihis statement is a mere ipse dixit, and 
there is none to say him nay. This 
witness used to be a mukhtar, that is to 
say, general attorney of Ata Husain V 
mother-in-law, and his son is in the 
service of Ata Husain at Rs. 4 a month 
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As we shall show later on the land 
revenue dakhilas Nos. 37, 40 and 43 
filed by the respondent, show payments 
of land revenue in respect of this mahal 
of Domipar, (Irodad Ali Umbardar), 
direct into the Tahsil by Muhammad 
Askari, on behalf of Mt. Ashraf-uo- 
nissa id May 1910, September 1910 and 
May 1911. We are not therefore satis¬ 
fied from the oral evidence that the 
document was read and explained to the 
lady or that there was any witness to 
her signature thereon, though of course 
the fact of signature is not denied. It is 
argued strenuously for theappellants that 
as this document is a deed of gift and 
very simple in its provisions no parti¬ 
cular explanation was required. The 
necessity of explaining the contents of a 
document to a pardanashin lady ha9 
formed the basis of comment in many 
precedents to which our attention was 
drawn; but the appellauts would point 
out that in those cases for the roost part 
the document was of such a nature that 
explanation at the time of execution was 
called for; and in particular the appel¬ 
lants rely upon the ruling to which we 
have already referred, Kali Bakhsh 
Singh v. Ham Gopal Singh (2), where 
their Lordships lay clown that there is 
no rule of law to the effect that a gift 
by a pardanashin cannot stand unless it 
is proved that the lady had independent 
advice. 

The presence of independent advice or 
the absence of it, their Lordships note, 
is a fact to be taken into consideration 
and well weighed on a review cf the 
whole circumstances relevant to the 
issue; and they add that if the conclu¬ 
sion is reached that the obtaining of in¬ 
dependent advice would not really have 
made any difference in the result, then 
the deed ought to stand. In the present 
case, however there is no question of 
setting aside a complete and perfect 
transaction; and the absence of careful 
explanation to the lady, at the time of 
the execution of the deed of gift, of the 
full results of her action, i9 rather to be 
taken as indicating the probability of 
the correctness of and therefore corro- 
horative of her statement, which we are 
finding to be a true one that possession 
was not transferred to Ata Husain. LAfter 
dealing with the documentary evidence 
of the defeud an ts-appe 11 ants the judg¬ 
ment proceeds,] As to possession of the 


three houses which are mentioned in the 
sale deed the appellants, in proof of 
their possession, point to the statement, 
which we have above discredited, that 
the wife and children of Ata Husain 
were on the day the sale-deed was exe¬ 
cuted, called for from Jagannathpur and 
put into residence at Tikar. Beyond 
that there is only some very sketchy 
evidence given by the appellants’ witnes¬ 
ses 1, 6 and 14 that possession of these 
houses was taken by hisservaut9: where¬ 
as had as a matter of fact, possession 
been taken formally by Ata Husain there 
must have beeu some good evidence 
available. It is clear that the above 
oral evidence in no way suffices to prove 
any transfer or possession of the houses. 


The appellants however chiefly rely 
upon certain rulings; and pray the Court 
to hold that when an estate of this 
kind i3 transferred by gift to a mem- 
berof the family,a transfer of possession 
of houses should be taken to follow upon 
the transfer of possession of zamindari. 
They rely chiefly upon Bibi Khaver 
Sultan v. Bibi Rukhia Sultan (3), 
where the learned Judges remarked that a 
complete bculeversement is not to he 
expected in transactions among members 
of the same family. They rely upon a 
recent ruling of one of us, Mt. Muni fa 
Bill v. Fateh All (4), but this deals with 
the gift of one house, pure and simple; 
and it is a ruling on the question of cons¬ 
tructive possession, and is in no way in 
point. They further rely upon Muham¬ 
mad Mumtaz Ahmad v. Zubaida Jan 
(5), where the donor was not in posses¬ 
sion of the whole of what she gifted, but 
surrendered what possession she had. It 
was there ruled that sufficient possession 
had been taken to render the gift effec¬ 
tual. This ruling too is not on all fours 
with the present case. But it i6 not 
necessary for us to do more than to 
refer in passing to this part of the appel¬ 
lants' case; for, a9 we do not find that 
possession of the zemindari property 
was transferred, these arguments, even 
if on consideration they appeared to be 
worthy of acceptance, could not avail. 

The appellants also filed copiesof seve¬ 
ral documents to show that purchases 
had been made and mort gage s en tered 

3. (1905) 23 Bora 4G3~ 
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into by Mb.’ Ashraf-un-nissa at a date 
subsequent to the deed of gift ; and these 
they utilise! to argue that sbe had not 
pauperised herself when sbe entered into 
the transaction in question. They total¬ 
led up the amount paid in connection 
with these transfers, and compared it 
with the total net profits of the zerain- 
dari ; and showed that these net profits 
could not have sufficed to meet these 
payments ; and from this they argued 
that these payments were, therefore, not 
made out of income from the zamiodari. 
But, even if these figures he correct, and 
if they do indicate that Mt. Ashraf-un- 
nissa had 9ome cash in hand available, 
that OOQ9 not, for an instant, prove that 
the whole of the payments required were 
made from that cash in band, or that a 
considerable portion thereof wasnot paid 
over from accumulations of the income 
of the estate. 

[The learned Additional Judicial Com¬ 
missioners after summarising the evidence 
ted by the plaintiff-respondent go on to 
-say:] 

On the above review of the evidence 
we find that the estate books point deci¬ 
dedly to a continuation of the old prac¬ 
tice of managing the estate, and that 
they bear no indication of a transfer of 
possession of any kind. They prove 
regular collections from a large number 
of tenants, and continued payment of 
moneys for expenses connected with the 
estate, and for land revenue to be paid 
into the Ta9hil, (all such issues of money 
being signed by the respondent herself); 
and they cover the period from the deed 
of gift to the rupture in May 1910; and 
from that time, in addition to the evi¬ 
dence of these books, there is a good deal 
of evidence of a large number of tenants, 
corroborated by these books and by the 
tenants' receipts, and the counterfoils 
thereof; and there are the dakhilae, 
official receipts for payment of land 
revenue, deposited by Muhammad Askari 
on behalf of Mt. Ashraf-un.nisa lambar- 
d»r, .„d od hah.lf of Asbraf-un nissa in 
the raahal of Domipur of whioh Imdad 

, fch f lambardar. These books 
oertamiy do betray a cartain aWenkion t<j 

bosmeBS of the respondent here and her 
ability to 8lgn her name. All that the 
appeilante can produce as against this, 
be>ond the extremely questionable evi 

unon 6 fh 9 t0 fche circumstances attendant 
upon the execution of the deed of gift is 
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the evidence of certain tenants, who 
spoke vaguely, with no written receipt, 
of payments to Ata Husain, and the evi¬ 
dence of the Domipur lambardar, spoken 
without fear of contradiction, hut to 
some extent contradicted by the entries 
in juna kharch Ex. i-1 and the dakhilas 
Exs. 37, 40 and 43. But the appellants 
argued that the respondent being literate 
and capable of managing her affairs the 
ordinary pardaoashin presumption c»n- 
Dot arise, and that as she executed the 
deed of gift and therein admitted to have 
surrendered possession, that should be 
held sufficient; and that possession, 
should be taken to have passed from 
that time; and that the 9uit should, 
therefore, bo held barred by limitation! 
They referred to the case reported as 
Jaiwanti Kumri v. Gajadhar Upadhya 
(6) in which, however, the circumstan¬ 
ces were quite different. Though we 
disbelieve Abdul Qidir as to the extent 
of her education, we recognise that she 
can write her name both in Urdu and 
Hindi, and perhaps cypher also in Hindi. 

We find it proved from the evidence.of 
both parties that she did communicate 
with tenants and others on business 
matters, through the medium of a maid 
servant, and the entries in the Siahaa 
prove that she kept what she must have 
considered a strict hand over the expen-, 
diture. Bub a knowledge of her letted 
and of figures, and a capacity of dealing! 
at first hand to some extent with her 
tenants, will not convert a pardanashim 
woman into a woman of the world. Her 
life will still be to a great extent cir¬ 
cumscribed by the four walls of the 
zanana and her mind will still be open 

to the plausible representations of dear 

and intimate friends. To such a person 
the adage is surely appropriate, M a little 
knowledge is a dangerous thing.” It is 
Bhown from her own statement that she 
recognised no other heir to her estate. 
She repudiated Imdad Husain and his 

dA«« h fk ?i. 80M ,° f a kopt w °man. She 
described how she had brought up Ata 

r hnff w n0S he Wa8 8ix years old, and 
l f; r Huaain said that she also arran- 

fhatti 9 H r m u 9 ™ arria § e : an d she said 
that since her husband’s death none was 

so dear to her as Achcbe Mian Ma 

Husain, who died before he oould be 

examined m this case, stated in his evi! 

gepoe, in_ibe 8mt8 wh ich he brought in 

6. (1911) 88 Cal^Q3=XoT o 
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the Rent Court?, about her, “ aur koi 
aziz nahin hai” (she has no other friend, 
or vre may better put it, she has noother 
near and dear relation). Now whatdces 
she purport to have done? She purpo-ts 
to have divested herself in praesenti of 
the whole of her real property, houses, 
and land, and tint at a time when no 
pressing emergency had supervened but 
rather when she actually had in her 
mind the endowment of her Rs. 18,000 
mosque It is needless for us to elabo¬ 
rate the authorities which have com¬ 
mented upon the si'uation of a lady in 
such a position. Where there is undue 
influence, open coercion or open fraud 
patent to all, the Court will have no 
difficulty in declaring against the setting 
aside of a transfer; but it is in cases 
where theje is no such open coercion or 
such open fraud that the Courts have to 
walk warily and have to scrutinize the 
transaction in all its lights. As Lindlov, 
L. J„remarked in Allcard v. Skinner '7): 


“ The Courts have not shrunk from setting 
aside gif's made to persons in a position to exer¬ 
cise undue influence over the donors, although 
there ha» been no proof of the actual exercise of 
such influence ; a d the Courts have done this 
on the avowed ground of the necessity of going 
to this length in rde- to protect persons from 
tho exercise o‘ • uch influence under circumstan¬ 
ces which render i roof of it impossible.'.' 


In the present case it has been proved 
by evidence that Mt. Asbraf-un nissa 
did not surrender possession when she 
executed the deed of gift, whatever may 
have been set out therein and whatever 
she may hive stated on her examination 
in the mutation proceedings. That state¬ 
ment itself is indicative either of her 
imperfect comprehension of the contents 
of the deed, o- of some subtle influence 
prevailing over her at the time that she 
made ic. We cannot, therefore, hnd that 
her a-sertions at the time of mutation, 
couple! with the allegations set out in 
the de-d, are sufficient to constitute in 
themselves a complete delivery of pos¬ 
session, and that the transaction ought 
not to be criticized. It has also been 
pressed upon us by the appellants that 
her desire to benefit Ata Husain was but 
anatu.alcne, and that no member of 
the family was excluded who would 
naturally have been expected to be pre- 
Rflnt- an! that the absence of Imdad 
Husain and other relations of Tajammul 
Hus-in who firstly, we re not heirs and 


7. (18b7; 80 Oo. D 115. 


who secondly, would be disappointed at 
the failure of any hopes they might have 
had, is of no importance; for they natu¬ 
rally would not have been invited to 
attend. The ruling reported as Mahom- 
vled Buksh Khan v. Hosseini Bibi (8) has 
been quoted in this connection. But this, 
and the many similar rulings which we 
have seen, have very little bearing upon 
the present case where the deed of gift 
was not perfected and completed by 
possession, and where the object of the 
suit is not to set it aside, but to ignore 
it. Had we found that the respondent 
did execute the deed of gift with full 
knowledge of its effect, and did complete 
the transaction of the delivery of pos¬ 
session, the probability of the exercise of 
undue influence would have then to be 
considered as operating to overpower her 
volition without convincing her judg¬ 
ment. 

The result of our findings upon the 
grounds of appeal is, therefore, that the 
suit is not barred by the law of limita¬ 
tion, and that as possession had not 
passed the respondent’9claim for a decla¬ 
ration i9 not barred by S. 42ofthe Speci¬ 
fic Relief Act. Neither the lower Court 
nor this Court ha9 made out an entirely 
new case for the plaintiff-respondent, 
who did plead in her plaint the exercise 
of undue influence, not that undue influ¬ 
ence of which tho constituent element 
is coercion, but that undue influence of 
which the constituent element is fraud. 
The respondent has proved to our satis¬ 
faction that the execution, that is to say 
the signing of the deed in dispute, waa 
due to the trust reposed by her in the 
goodwill of Ata Husain ; that she conti¬ 
nued in possession of the property in 
dispute ; and that Ata Husain betrayed 
that trust by obtaining a deed of imme¬ 
diate gift in his favour and by, on the 
strength of it, asserting his own title and 
seeking to oust her from the property in 

suit. . 

For the above reasons we dismiss tue 

appeal. The respondent shall have her 
costs. 

B.V./R.K. _ Avpeal dismissed. 

8. (1888) 15 Cil 084=15 I A 81. 
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Stuart, and Kanhaiyalal, A. J. Cs. 

Nihal Singh and others —Plaintiffs 
Appi Hants. 


v. 


Baghuraj Bahadur Singh— Defendant 
—Respondent. 

Applo. No. 130 of 1915, Decided on 
5th November 1915, from order of Addl. 
Dist. Judge, Lucknow, D/- 23rd August 
1915. 

(a) Specific Relief Act (1877), S. 9—Di»- 
possetsion of tenant it dispossession of land* 
lord. 

The dispossession of a tenant by a trespasser is 
the dispO'P^ssion of his landlords ancPentitled 
the landlord to a relief undor S. 9. Specific 
Relief Act. [P 20 0 2] 

(b) Specific Relief Act (1877),—S. 9—Mere 
attornment by tenant to another person 
coupled with r*fusjl to pay rent does not 
amount to dispossession. 

A mere aucn.moLt by a tenant in actual pos¬ 
session to anothor person coupled with a refusal 
to pay renv to the proprietor does not amount 
to the dispossession cf the proprietor under S. 9. 
Specific Rulief Ac'. (P 20 C 2] 

(c) Specific Relief Act (1877),-S. 9 Dis¬ 
possession of propi ietor — Forcible removal 
of his rent collectors by third party and in¬ 
troduction of his own collecting agency is 
necessary. 

Semblc. —A proprietor may be dispossessed 
without dispesso si< u of his tenants, but in such 
a case sometuing more than an attornment to a 
third catty is necessary, o. g , by the forciblo 
removal of the prop iotor’a reut-colloctors by a 
third party and the introduction of hisown col¬ 
lecting agency into the estate: Case law discussed 

[P20C2] 

Mohammad Nasim. Bisheshar Nath 
and Ryder Husain— for Applicant. 

Baghunath Singh — for Respondent. 

Order.■ The oiroumstances in which 
this application came to be made are as 
follows: Raja Raghuraj Bahadur Singh, 
taluqdar of Harha, in the Bara Banki 
District, male over by a deed of trust 
the management of his taluqdar. pro¬ 
perty to certain trustees. In the month 
of October 1914, the taluqdar endeavour¬ 
ed to resume the management of his 
estate. The trustees, alleging that they 
bad been forcibly dispossessed from the 
management without their consent in 
atituted a suit against the Raja for pos¬ 
session of the estate under the provi¬ 
sions of S. 9, Specific Relief Act. This 

the bubordinare Judge of Bara Banki 

r r t . ra " Bfepr8d the Court 

of the Additional District Judge, Luck 

now. The learned Additional District 

Judge dismissed the suit on the ground 


that the plaintiffs were not entitled to 
the relief which they sought, as they 
had not been deprived of actual physical 
possession of the estate. The validity 
of chat dismissal is contested in revision. 
There have been many judicial decisions 
as to the scope and the limitation of 
S. 9 of the Specific Relief Act and 
Courts have not been unanimous in their 
interpretation of the provisions of that 
section. According to its wording it is 
necessary for a persoD, in order to 
succeed in a suit brought in accordance 
with its provisions, to establish that be 
has been dispossessed of immovable pro¬ 
perty without his consent otherwise 
fcban in doe course of law, and the dif¬ 
ferences of opinion amongst the Courts 
which have decided the question have 
usually been differences of op nion as to 
the nature of the dispossession and the 
nature of the property from which it has 
been made. The Courts in India have 
baen unanimous on ono point. All agree 
that such a suit can lie where there has 
been an effective dispossession. 

When a proprietor of landed property 
has placed tenants in possession of that 
property and those tenants have been 
dispossessed by a trespasser, all agree 
that the dispossession of the tenants is 
in effect the dispossession of the proprie¬ 
tor and that a proprietor, whose tenants 
bavebeen so dispossessed, has a right to 
recover possession under the provisions of 
this section. Butin cases in which such 

n0t been dispossessed, 
there is a difference of opinion upon the 

poiot whether collection of rent from 
tenants by a person other than the pro¬ 
prietor constitutes a dispossession of the 
proprietor which entitled him to bring 
a suit under the provisions of the seo- 
tion. In the case of Tar ini Mohun 
Mozumdar v. Gunga Prasad Chucker. 
fottV (1), a Bench of the Caloutta High 
Court deeded in 1887 that the mere dfs 
contmuance of payment of rent by ten- 

wRhin the ° 0na . titute a dispossession 
within the meaning of the section 

Ghose, J„ pointed out at p. 652 that it 

was open to the proprie J in such oi 

5° bri “g action against 

FrS - - - 

i:aw) iranuf- - he 
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High Court decided in the case of 
Natabar Panic v.Kubir Panic (2) that a 
suit for the possession of a right to fish 
in a sheet of water, the bed of which be¬ 
longed to another, did not ccme within 
the provisions of the section. In this 
case there was apparently an actual 
physical dispossession, but the Bench 
decided that the right to fish in such a 
piece of water could not be considered 
immovable property. 

It did not diecus3 whether the provi¬ 
sions of the General Clauses Act which 
include benefits arising out of land as 
immovable property should have appli¬ 
cation in the circumstances of the case. 
Previously in 1887 a Bench of the Bombay 
High Court had held in Bhundal Panda 
v. Pandal Pos Pa til {3 ) that a somewhat 
similar right of fishery was immovable pro¬ 
perty, and in 1889a Bench of the Madras 
High Court iu Krishna v. Akilanda (4) 
had decided that a right of ferry was im¬ 
movable property within the meaning 
of S. 9, Specific Relief Act. These two 
latter decisions conflict with the Calcutta 
decision already quoted. The same ques¬ 
tion arising in a subsequent case was re¬ 
ferred to a Full Bench of the Calcutta 
High Court in Fadu Jhala v. Gour 
Mohun Jhala (5) in 1892 Three of 
the Judges composing that Full Bench 
found that a suit for the possession of a 
right to fish in a piece of water, the bed 
of which did not belong to the plaintiff, 
did not come within the provisions of 
S. 9, Specific Relief Act. The remaining 
two Judges came to a contrary opinion. 
The view taken by the majority of the 
Full Bench in this case was upheld in 
1902 in the case of Fazlur Rahman v. 
Krishna Prasad (6), in which a Bench 
decided that the rights to collect tolls, 
rents, and the like in a market are not 
immovable property within the mean¬ 
ing of S 9, Specific Relief Act. It has 
been noted that the view taken by the 
Calcutta High Court is not the view 
which has been taken by Madras High 
Court. Iu subsequent decisions of Madras 
High Court it has been found that a 
right to collect rent is immovable 
property and that an action can be 
brought under S. 9, Specific Be- 

2. (1691) IS Cal 60. 

3. (l c 88) 12 Born 221. 

t . (1890) 18 Mai 54. 

5 . (1892) 19 Cal 544. 

6. (1902) 29 Cal G14. 


lief Act, for possession of that right. 
This was the decision of a Bench of the 
Court in 1901, in Jagannatha Charry 
v. Rama Rayer (7). It i3 to be noted 
however that in that case the right of 
the landlord to bring such a suit was 
clear, as he had not only been deprived 
of his right to collect rent but his tenant 
bad also been dispossessed. 


In a still more recent case of the 
Madras High Court, Rathnasabapathi 
Pilla v. Ramasami Aiyar (8), decided in 
1910, the decision in Jagannatha Charry 
v. Rama Rayar (7) was approved and it 
was stated generally that /possession by 
receipt of rents may be disturbed and 
the person dispossessed may bring a 
suit for possession under that section 
within six months of such disposses¬ 
sion. This was a decision of a Bench. 
It has been brought to our notice 
that in a single Judge case of the 
Madras High Court in Innasi Pillai v. 
Sivagnana Desikar (9), Muthusami Aiyar 
in 1894 carried the view somewhat fur¬ 
ther. This concludes the authorities of 


the HighCourts uponthe point. Theonly 
authority in this Court is that contain- 
sdin Thakur Abbas Ah Khan v. Muham¬ 
mad Khan (10) in which H. F. Evans, 
I. C., approved in 1893 the doctrine 
laid down in Tarini Mohun Mozumdar 
v. Gunga Prasad Chuckcrbutty (l). The 
conclusion at which we arrive is ns fol¬ 
lows: We accept absolutely the proposi¬ 
tion that where a proprietor has leased his 
land to tenants and those tenants have 
been evicted hv a trespasser, the dispos¬ 
session of the tenants is the disposses¬ 
sion of the landlord and entitles him to 
relief und3r the provisions of S. 9 Speci¬ 
fic Relief Act, and we accept the pro¬ 
position advanced by the Calcutta High 
Court that, where tenants iu actual pos¬ 
session of the land have not been evicted 
although they have, while remaining 
tenants of the proprietor, attorned in 
favour of another person and refused to, 
pay rent to tbe proprietor, there has 
been no dispossession of the proprietor 
It is possible however fora stato of 
things to arise where a proprietor can be 
dispossessed without dispossession of the 
tenants, although in such a case some¬ 
thing more th an an attor nment to_a 

7. (1906) *28 Mad ‘238. 

8. (1010) 33 Mad 452=5 I C G?0. 

9. (1895) 5 M L T 95. 

10. Select Case No. 243. 
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third party would be necessary. To take 
for example a case in which a landlord 
maintains (as is frequently the case in 
Oudh) rent-collectors on tbo estate. 

The forcible removal of those rent- 
collectors by a third party and the in¬ 
troduction by such a party of his own 
collecting agency into the ^estate would 
constitute, in our opinion a dispossession 
of the proprietor although the tenants 
themselves were not dispossessed. There 
might be dispossession by various other 
methods upon which it is not -necessary 
for us to enlarge. We think it advisable 
to state these opinions, as the point for 
our decision is one of considerable im¬ 
portance to landed proprietors in Oudh, 
but we do not consider it advisable to 
specify more exactly the methods by 
which such a dispossession could take 
place in cases in which the tenants were 
not evicted. Having thus stated our de¬ 
cision upon the general question, we pro¬ 
ceed to examine the facts ol this parti¬ 
cular case. We cannot find that in this 
case there was any real dispossession of 
the trustees. What appears to have hap. 
pened is that the taluqdar arrived at a 
village, where the trustees had placed 
the office from which thoy managed the 
estate, and requested them to discon¬ 
tinue their management. They do not 
appear to have discontinued their 
management entirely or to have acceded 
to bis request. They left the village 
under protest and the greater portion of 
the management appears at the time to 
have passed out of their bands. There is 
considerable reason however to suppose 
that they have since regained their ori¬ 
ginal powers. We have been told in the 
course of argument that they have sue. 
ceeded in obtaining mutation of names 
in their favour from the revenue autho¬ 
rities, and we are giveo to understand 
that if that order of mutation remains 
unaltered, they will not be dissatisfied 
with the infructuous nature of these 
proceedings. As we take? the view that 
there has been no actual dispossession, 
it follows that the learned Additional 
District Judge was right in dismissing 
the suit. We therefore dismiss this ap¬ 
plication. The applicants will pay their 
own costs and those of the opposite 
party. 

B.v./r.k. Application dismissed . 
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Buniyad Husain —Defendant Appel- 


Mata Din Sinyh aijd others Plaintiff 
Defendants—Respondents. 

Second Appeal No. 331 of 1914, Deci¬ 
ded on loth May 1916. from the decre 9 
of Dist. Judge, Lucknow, 1)! - 28th 
Mav 1914. 

(a) Hindu Law —Alienation — Widow- Le¬ 
gal necessity partially proved -—Reversioner 
entitled to possession on payment of amount 
paid for legal necessity. 

The main principle as to alienations by 
Hindu widows is that where partial legal neces¬ 
sity is proved, the reversioner can claim pos¬ 
session on payment of the amount paid for legal 
necessity. IP *24 C 21 

(b) Hindu Law— Alienation —Widow — Bulk 
of consideration—Money for legal necessity 
— Minor portion not accounted for —Aliena¬ 
tion need not be set aside. 

Whore, however, almost the whole of the con¬ 
sideration-money is proved to be paid for legal 
necessity, and only a small amount remains to 
be unaccounted for, the alienation holds goed 
and should not b? set aside at the instance of 
the reversioners: 29.1/1 391 (P C); 1 / .1 321; 6/ 

C 207; A I R 1914 Mad 645 and 5 Bom 43 (P 
C),M- (P 25 Cl, 2) 

T Vazir Hasan and AU Muhammad — 
for Appellant. 

Mumtaz Husain —for Respondent. 

Judgment. — The above three ap¬ 
peals which arise out of one case can 
be conveniently disposed of in one 
judgment. Mata Din Singh, plaintiff, 
brought the suit out of which these 
appoals have arison f on the allegation 
that he and his brother were the near¬ 
est reversioners (though 14 degrees 
removed) to one Daljit Singh, who died 
some 18 years before the institution of 
the suit, leaving him surviving a widow 
Musaimnat rhuljbari Kuar and a 
daughter-in-law Musammafc Chh&hr&j 
Kuar. The former of these ladies is 
dead; the latter is still alive. Mus&m- 
mat Phuljhari Kuar executed a sale- 
deed of certain property comprised in 
in list A attached to the plaint in favour 
of Khan Bahadur Mir Buniyad Husain, 
Taluqdar of Qadlpur, on the 19th No¬ 
vember 1898, for Re. 4,000. Defendants 
Nos. 2 to 20 are subsequent transferees 
of portions of this property. Mus&mm&t 
Phuljhari Kuar also executed a deed of 
relinquishment on the 3rd of June 1896 
of her rights in the property iu list B 
attaohed to the plaint in favour of Raja 
Bhagwan Bakhsh. In this deed she 
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talked of the property as the sir o? her 
husband and set out her fear of an eject¬ 
ment. suit. Musammat Chhabraj Kuar 
executed a deed of relinquishment of 
her share in that same property in 
favour of the same Raja Bhagwan 
Bakhsh on 5th November 1898, receiving 
from him in return a lease for a term 
of her life in respect of 8 bighas 14 biswas. 
The plaintiff alleged that these ladies, 
having only a life-interest, had no 
power to make these alienations which 
wore without legal necessity. He, there¬ 
fore, claimed to be put in possession of 
one-half of the property comprised in 
lists A and B. The plaintiff also 
claimed mesne profits for three years. 

The defendants raised a number of 
points in their pleadings on which issues 
were framed and findings had. It was 
pleaded that tho plaintiff was not the 
nearest reversioner to Daljit Singh, 
and, itberefore, not entitled to bring 
this suit. It was further pleaded that 
the transfers were valid and for legal 
necessity, that Daljit Singh had no sir 
lauds other than the land comprised 
in the sale to Khan Bahadur Mir Buni- 
yad Husain, defendant, that in any case 
the defendants being transferees in 
possession under a booa fide claim of 
title could not be held liable to pay 
mesne profits, nor could the plaintiff 
have been entitled to mesne iprofits, for 
it was urged that, in case partial legal 
necessity were proved and the plaintiff 
were held entitled to possession on 
repayment of the amount found to have 
been paid by the vendees on account of 
that legal necessity, he would not bo 
entitled to enter upon the land until 
that sum was pa d. It was als) pleaded 
on behalf of Musammat Chhabraj Kuar 
that she was in possession of the land 
which she transferred to Raja Bhagwan 
Bakhsh in lieu of her maintenance and 
that 9he was entitled to transfer it, if 
she wished, at any rate for her lifetime. 

It was further pleaded on behalf of 
Khan Bahadur Mir Buniyad Husaiu that 
in addition to paying Rs. 4,000 he had 
also to pay Rs. 3 a month for mainten¬ 
ance to Musammat Phuljhari Kuar, his 
vendor, and that accordingly he paid to 
her tho sum of Rs. 432 (the payment of 
this amount is not disputed) and that 
this was also a payment for legal neces¬ 
sity. The Court of first instance found 
that the plaintiff, with his brother, was 
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the nearest reversioner to Daljit Singh 
and, therefore, entitled to bring the 
present suit. It found that Rs 3,182-4-9 
had been paid on account of legal neces¬ 
sity, that no legal necessity had been 
proved to exist as to the remaining 
money paid, and that the plaintiff was 
entitled to recover possession of one- 
half of the property with proportionate 
costs, subject to payment within six 
months of a sum of Rs. 1,591-2-4*, 
and that he was entitled to mesne 
profits which would be determined in 
the final decree. The Courts below 
seem hardly to have appreciated the 
fact that the transfers in favour of Raja 
Bhagwan Bakhsh of specific lands of 
Daljit Singh was made before the trans¬ 
fer of the entire property to Khan 
Bahadur Mir Buniyad Husain; and they 
do not seem to have considered at all 
Musammat Chhabraj Kuar’s cl ira that 
she was in possession in lieu of main¬ 
tenance, nor the question whether she 
was entitled, or not entitled, to make 
a complete alienation, or was at least 
entitled to alienate her life-interest, in 
which case her transfer could not be 
set aside and possession dereed during 
her lifetime. Tho case is not a 
very complicated one but at the 
9ame time it would appear that Mt. 
Chhabraj Kuar’s plea was, so to speak, 
“crowded out.’' 

The learned Judge of the lower ap¬ 
pellate Court commences his judgment 
by noting that two appeals had been 
filed in this Court, one by Khan Baha¬ 
dur Mir Buniyad Husain, the other by 
Raja Bhagwan Bakhsh. As a mattor of 
fact Mt. Chhabraj Kuar joined with 
Khan Bahadur Mir Buniyad Ilusain in 
the appeal No. 44. Her position seems 
to have escaped the notice of the learned 
Judge also. Iu view however of the 
order I propose to pass it will not he 
necessary that any remand should be 
made. The lower appellate Court dis¬ 
missed the appeals. It agreed with 
the Court of first instance that the pedi¬ 
gree on which the plaintiff relied was 
proved, and it agreed that Rs. 3,182-4-9, 
and no more, had been proved to ho paid 
for legal necessity. It was also urged 
upon that Court that the sale should not 
he set aside, were necessity had been 
proved for tho bulk of the consideration- 
money. That plea also it refused to 
consider. Khan Bahadur Mir Buniyad 
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Husain, Rftja Bhagwan and Thakurain 
Chhabraj Knar have all filed appeals in 
this Court (Nos. 331,413and 414 of 1014, 
respectively). Pleas common to all the 
appeals are, whether the settlement 
pedigree is inadmissible in evidence, 
that the right of the plaintiff to bring 
the suit is not established, that no claim 
for mesne profits is maintainable, that 
the entire consideration for the sale 
constituted legal necessity and that at 
any rate the bulk of the consideration 
having been paid to meet legal necessity, 
the sale in question was not liable to be 
set aside. 

Tne appeals of Raja Bhagwan Bakhsh 
and Chhabraj Kuar have al90 referred to 
the right to the two ladies to execute 
the two deeds of relinquishment in the 
former’s favour. The appeal of Khan 
Bahadur Mir Buniyad Husain I propose 
to allow and to dismiss the 9uit in its 
entirety, and the other two appeals will 
therefore he decreed along with it. A9 
I have noted, the lower Courts do not 
seem to have gone at all deeply into the 
question of these two deedsof relinquish¬ 
ment. The two ladies are supposed in 
in 1896 and 1898 to have executed a 
deed of relinquishment of their pro¬ 
portionate shares in certain fields, the 
iir and khudkast of Daljit Singh, for no 
apparent consideration. But Mt. Fhulj- 
hari Kuar made at a date later than 
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nearest reversioner to Daljit Singh, have 
been propvod; ntid it is admitted now 
for the purpose of theso appeals that 
that question cannot be opened, and that 
if a decree can be obtained it is the 
plaintiff who would be entitled to it. 
I have next to deal with^the question of 
legal necessity. The Rs. 3,182-4-9 for 
which legal necessity has been fruod to 
have existed, consists of Rs. 2 bCO princi¬ 
pal and interest due and paid to one 
Kamakhva Din and Rs. 382-4-9 due and 
paid to the Court of Wards under a de¬ 
cree. 

As a matter of fact only Rs. 2,500 had 
been quoted in the sale-deed itself on 
account of Kamakhya Din’s previous 
mortgage, while Rs. 400 had been quo¬ 
ted as the amount payable to the Court 
of Wards. Ra. 2,800 were indeed left for 
payment to Kamakhya Din, Rs. 2,500 
on the mortgage and R 9 . 300 on a deed 
of further charge, which has not been 
found proved to have been executed for 
legal necessity; the whole Rs. 2,800 was 
however paid to him as above for legal 
necessity. The items which have not 
been allowed are as follows: Rs. 432 paid 
to Mt. Phuljhari Kuar at Rs. 3 a month, 
Rs. 600 paid to a prior encumbrancer 
Shanker Dubey, and Rs. 200 cash paid at 
registration to Mt. Phuljhari Kuar. It will 
be remembered that although the sale- 
deed was for Rs. 4,000 Khan Bahadur 


both these transfers a complete and un¬ 
qualified transfer in favour of Khan 
Bahadur Mir Buniyad Husain. From 
chat transfer nothing was excepted and 
in his pleadings Khan Bahadur Mir 
Buniyad Husain has definitely set out 
that nothing was excepted in the trans¬ 
fer to him. Had the reversioner proved 
his right to possession of the property in 
list A, in which all was included, it 
might have been necessary to remand 
the case for inquiry into these two deeds 
of relinquishment, and for a distinctfind- 
ing as to whether these fields in list B 
•are in the possession of Raja Bhagwan 
Baksh . or of Khan Bahadur Mir Buni- 
yad Husain and therefore, whether 
when a decree for possession was to be 
passed in favour of the plaintiff, that 
decree should or should not include 
these particular fields. In the circum¬ 
stances, as I have noted above, this will 
not be necessary. The grounds of appeal 
which deal with the pedigree, and with 
uestion as to the plaintiff not being the 


Mir Buniyad Husain claims that under 
that deed ho had to pay Rs. 3 a month 
to Musammat Phuljhari Kuar, that he 
paid Rs. 432 accordingly, aud that 
therefore, Rs. 4,432 and not only R 9 . 
4,000 should be considered as the sale- 
consideration. The sale-deed was en¬ 
grossed on a staemp of Rs. 40, that is. to 
say, stamp-duty waspaid on a considera¬ 
tion of Rs. 4,000. The vendee was a 
talukdar and the vendor was a poor 
widow who had encumbrances to dis¬ 
charge, to do which she was forced to 
divest herself of what property she had. 
I am inclined in the circumstances of 
this case to look upon this payment of 
Rs. 3 a month for the guzara of the poor 
widow of a respectable family as a pay¬ 
ment ad misericordiam, * payment whioh 
should not be taken into account in 
considering the present sale. As for the 
item of R 9 , 600 this was duly paid by 
the vendee to Shanker Dubay as long 
ago as 18th January 1899. The Courts 
below in finding legal necessity not prev. 
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e d in respect of this sura have, I think, 
to some extent, been misled by a miscon¬ 
struction of the mortgage-deed and the 
receipt Ex. A10, There is no doubt 
that the deed set out, and it satisfied 
the vendee, tint this payment was re¬ 
quired on account of debt due from her 
husband, and there was oral evidence, 
that of the son of Shanker Dubey, 
which, when considered along with the 
documentary evide nee, is all the more 
entitled to belief, that this sum of Rs. 
600 was actually owing by Daljit Singh, 
and that no nar t of it was, therefore, 
incurred by Mn ammat Phuljhari Ivuar. 

I am of opinion that legal necessity ought 
to he found in respect of this Rs. COO. 
There remains the item cf Rs. 200 paid 
to Musammat Phuljhari Kuar. The 
learned Judge remarks: “There i9 no 
question of legal necessity as regards 
this. The Court of first instance sim¬ 
ply says that the payment in cash cf 
of R 9 . 200 to Musammat Phuljhari Kuar 
has not been proved to be for legal ne¬ 
cessity. But it is usual in documents 
where considerable consideration is in¬ 
volved to find a small sum paid in ad¬ 
vance to the vendor, most of which will 
have to be expended in the completion 
of the sale-transaction. The sale-deed 
has to be prepared, drafted, engrossed 
upon a stamp, in this case of Rs. 40 
value, and registered, and I have little 
doubt that a good portion of this pay¬ 
ment was so expended, and that a good 
portion of it, therefore, migh't well have 
been held to bo made for legal necessity. 
Taking it, however, that legal necessity 
is not proved the result is, on my find¬ 
ing as above, that legal necessity is 
found to have been proved for Rs. 3,782- 
4-9 out of a total consideration of Rs. 
4,000; and this although the transaction 
took place as far back as 1899. 

It now remains to consider the further 
argument of the appellant that the bulk 
of the consideration-money being thus 
proved to have been for legal necessity, 
the sale ought not to he set aside. The 
balance unaccounted for is only Rs. 217- 
11-3. The learned Advocate who ap¬ 
pears for Khan Bahadur Mir Buniyad 
Husain has expressed his willingness 
to pay this small balance to the rever¬ 
sioner if he is instructed to do so by the 
Court. The lower Appellate Court brush¬ 
ed this plea aside at once, noting that 
the Privy Council ruling in Deputy 
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Commissioner of Kheri representing the 
Court of TI a) as v. Khanjan Singh (1 
was dead against the argument of the 
appellants. The main principle as to 
alienatioD9 by Hindu widows is doubt¬ 
less, as laid down by their Lordships in 
the above case, which ie reported as 
Deputy Commissioner'of Kheri represent¬ 
ing the Court of Wards v. Khanjan 
Singh , (l) and as recognised in a number 
of other rulings, that where partial legal 
necessity is proved the reversioner can 
claim possession on payment of the 
amount paid for legal necessity. The 
question for consideration, however, is 
how far that principle is to be carried. 
If, for example, an alienation has been 
made for R 9 . 1,000, and legal necessity* 
has been established for Rs. 995, 
and has not been established for Rs. 
5, is the Court to upset an other¬ 
wise entirely bena fide transaction, on 
which perhaps other transactions may 
have been based? In my opinion, to 
borrow the words of their Lordships of 
the Privy Council in Lakshman Dada 
Naik v. Hamchandra Lada Naik (2), the 
question is not so much whether an ad¬ 
mitted principle of Hindu law should be 
carried to its apparently logical con¬ 
sequence, as what are the limits of an 
exceptional doctrine established by mo¬ 
dern jurisprudence? As far back as 1874^ 
Sir Barnes Peacock in delivering the 
judgment of their Lordships in the 
well-known case of Girdharee Lall w 
Kantoo Lall (3) held that it is not be¬ 
cause there was a small portion * which 
was not accounted for that the son ha9 
a right to turn cut the bona fid* pur¬ 
chaser who gave value for the estate, and 
to recover possession of it with mesne 
profits. In that case it was proved that 
the purchase-money for the estate was 
paid to the bankers of the father, that 
credit was given to the bankers for the 
amount, that the money was applied 
partly to pay off a decree, partly to pay 
off the balance, which was dne by th6 
father to the bankers, and partly to pay¬ 
off the Government revenue, and that 
then there was some small portion 
of which the application was not ac¬ 
counted for. 

In 1910 a case was before a Bench of 
the Calcutta Hig h Court: Felaram Boy 

1. (l'J07) 20 All 331=34 IA 7*2=iOOC 117 [PC) 

2. (1680) 5 Bom 48=7 I A 181 (P C) 

3. (1874) 1 1 A 321=22 W R 56 (P C). 
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v. Bagalanand Benerjee (4), where a 
Hindu widow had executed a permanent 
lease for R9. 125. The District Judge 
following the Court of first instance 
found that the debt to pay which the 
lease was given amounted to Rs. 100, 
and as the widow had taken Rs. 125 he 
was of opinion that there was not sufli- 
cient legal necessity for taking fchi3 fur¬ 
ther sum of Rs. 25, and he considered 
therefore that the case was a proper one 
for the application of the method adop¬ 
ted and approved by their Lordships of 
the Privy Council in Deputy Commis¬ 
sioner of Kheri representing the Court 
of Wards v. Kkanjan Singh (l). In 
setting aside the decree of the Courts 
below, and dismissing the plaintiff’s 
claim to set the lease aside, their Lord¬ 
ships remarked: 

“It would manifestly be impossible, and pos¬ 
sibly prejudicial to tho interest of the estate, if 
the widow were to be held to bo bound in every 
instance to sell property far payment of a debt 
due from her husband for exactly the sum due 
to the creditor, and we are of opinion that their 
Lordships of the Privy Council did not intend 
to lay down any such rule.'* 


In 1914 a Bench of the Madras High 
Court had to deal with a somewhat 
similar question in Kalagara Rarnanna 
v. Kalagara Gangayya (5), In that.case 
the price paid for the property in a bona 
fide sale by a Hindu widow was Rs. 1,300, 
out of which Rs. 1,022 was to pay off 
a debt or debts which the widow was 
legally justified in paying out of the 
corpus of the estate, while as regards the 
balance of Rs. 278 there wa 9 no justifica¬ 
tion for obtaining that mon‘y by sale of 
the land. Here again the Courts below 
appear to have followed Deputy Com¬ 
missioner of Kheri representing the Court 
of Wards v. Khanjan Singh (1), but the 
learned Judges of the High Court did 
not consider that the facts justified the 
decree which the District Judge had 
made, and accepted the view taken of 
this question in Felaram Roy v. Baqa - 
lanand Benerjee (4). The question as to 
whether the reversioners were entitled 
to this sum of Rs. 278 their Lordships 
declined to consider, understanding that 
the alienee had undertaken to pay thi 9 
sum to the reversioners. The present is 
a much stronger case than either of the 
two which I have quoted, inasmuch as 
out of the consideration of Rs. 4.000 

i. (loiofefic 207. 1 —- 
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only Rs. 217 remains unaccounted for 
out of which Rs. 200 represent a sum as 
regards a good portion of which the 
widow was probably entitled to bind 
the estate. 

It is also worth noticing in this pre¬ 
sent case that the setting aside of this 
sale-deed would adversely affect all the 
transfers under which defendants 2 to 
20 have acquired title from the original 
alienee. I find therefore that, while 
Deputy Commissioner of Kheri represen¬ 
ting the Court of IFarr/s v. Khanjan 


Singh (l) “.adopts, as it appears, 

a principle.” and approves a 


principle which must ordinarily apply 
in casesof alienations by a Hindu widow, 
yet exceptional circumstances may arise, 
such as where almost the whole of the 
consideration-money is proved to be 
paid for legal necessity, and only a small 
amount remains to be unaccounted for, 
where the alienation should not be set 
aside. I find also that 6uch circum¬ 
stances do arise in the present case. 
The appellant Khan Bahadur Mir Buni- 
yad Husain, having offered to deposit 
Rs. 217-11-3 to the credit of the rever¬ 
sioner, it does not become necessary for 
me to determine whether or not inequity 
he ‘ought to be ordered so to do. On 
this finding no necessity remains for a 
finding on the question of the liability 
of the appellant to pay mesne profit. I 
therefore allow these appeals, set aside 
the decree of the Courts below and dis¬ 
miss the suit. The app-illants may have 
their costs throughout; hut from the 
costs due to Khan Bahadur Mir Buniyad 
Hu6aio shall be deducted the sum 
of Rs. 109-13-6, which represents the 
plaintiff’s one-half of the balance of 
Rs. 217-11-3 which this appellaot has 
expressed hie deire to pay. 

B.V. R.K. Appeal allowed. 
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Lindsay, J. C. 

Debi Bakhsh Singh and others —Defen 
dants—Applicants. 

v. 

Parshotam Das and another —Plaintif 

and Defendants—Opposite Parties. 

Civil Revn. Petn. No. 161 of 1914, De 
cidcd on 24th March 1915, against orde 
of Sub-Judge, Bara Banki, D/- lit! 
December 1914. 

(S , ° f 1 , 908) - ° 34 - R - 1 -Mo* 
gage Suit for foreclosure—Necessary partie 
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—Joint Hindu family—Sons and grandsons 
of mortgagor ought to he added as parties. 

Tb° rule 'hat a plaintifi-mortgag e cannot b e 
allowed to frame his suit so as to draw in*o con' 
trovers? the title of a third pirty who is in no 
way connected with the mortgage and who sets 
up title paramount to that of the mortgagor 
and the mortgagee, does Dot apply to a ca«e 
where the parties who are seeking to be made 
defendants in the suit for foreclosure are alleged 
to bo members of a joint Hindu familv along 
with the mortgagor: 33 Cal 425; 11 I C 826, 
Ref. [P 26 C 2] 

In all such suits, notwithstanding that the 
manager is a party the Court should not hesitate 
to add as a party any member of the family who 
applies to be made a party, so as to enable him 
to put forward any defence which he desires to 
make including a defence challenging the mort¬ 
gage as not having been made for family neces¬ 
sity and family purposes; 34 .1// 549, Foil. 

[P27C1] 

Mohammad TFastm for Goharan 7 lM v t 
Misra —for Applicants. 

A. P. Sen —for Opposite Parties. 

Judgment.—The facts of this case are 
as follows: A suit was filed in the Court 
of the Subordinate Judge of Bara BaDki 
against twodefendant9 Chandrapal Singh 
and Lala Ram Prasad. The plaintiff 
wa9 one Paishotam Das and he sued for 
foreclosure of a mortgage executed in his 
favour by defendant 1 Chandrapal Singh. 
The mortgaged property consists of an 
S-anDas share in two village*. Defen¬ 
dant 2, Lala Ram Prasad, was impleaded 
as a subsequent mortgagee. A defence 
was filed by the mortgagor Chandrapal 
Singh in which he stated that he had 
sons aDd grandsons who were members 
of a joint family with him. He alleged 
that the mortgaged property was joint 
family property and that these son* and 
grandsons were interested in it and sug¬ 
gested therefore that they we^e tit per¬ 
sons to be made parties in the suit. A 
replication was filed by the plaintiff, in 
which he stated that he had no know¬ 
ledge a 9 to whether Chandrapal Singh 
had any sons or grandsons or whether 
the property was ancestral or not. It 
was added in the replication that if the 
property were deemed to be ancestral, 
then it could he taken that the suit was 
brought against Chandrapal Singh as 
manager of a joint Hindu family. Sub¬ 
sequently the sods and grandsons of 
Chandrapal Singh applied to the Court 
to be impleaded as defendants, aod on 
this application an ex P arte order wa3 
passed by which they were made defen¬ 
dants The plaintiff subsequently ap- 
plied to have this ex parte order set aside 


and to have these defendants discharged 
frrm the case The learned Subordinate 
Judge set aside the order and directed 
the names of the sons and grandsons of 
Chandrapal Singh to be removed from 
the record. The ground upon which he 
made this order was that thev were 
strangers to the mortgage and that an 
adverse title could not be called in con¬ 
troversy in the mortgage suit. In their 
application which was dated 7th Septem¬ 
ber 1914, these sons and grandsons of 
Chandrapal Singh pleaded that the mort¬ 
gaged property was ancestral and that 
they had an interest in the property as 
such. They also stated that Chandrapal 
SiDgh had no power to mortgage the an¬ 
cestral property, nor could be by doing 
so destroy their rights in it. 

An application is now made for revi¬ 
sion of this order of the Subordinate 
Judge, on the ground that he acted ille¬ 
gally and with material irregularity in 
removing the names of Chandrapal 
Singh s sons and grandsons from the re¬ 
cord on the ground that they were un¬ 
necessary parties. It is argued that 
under 0. 34, R. 1, all members of a joint 
Hindu family who have an interest in 
the mortgaged property are necessary 
parties, who should be joined in order 
that an effectual and final decision of a 
suit m*v he come to. I have heard the 
question argued on both sides by learned 
counsel and I am of opinion that the 
order of the Subordinate Judge should 
be set aside. While no doubt the general 
rule is that a plaintiff mortgagee cannot 
be allowed to frame his suit so as to 
draw into controversy the title of a 
third party who is in no way connected 
with the mortgage and who sets up a title 
paramount to that of the mortgagor and 
mortgagee, the rule as has been pointed 

out in various judgments is Dot an in¬ 
flexible one: cf. Jaggemar Putt v. Bhu- 
han Mohan Mitm (l) and Gokul Chandra 
Hoy v. Ramesh ira ri Choudhurani (2). 
But it appears tc me that the rule can- 
no*; be made to apply to a case like the 
present where the parties who are seeking 
fco he made defendants in the suit for 
foreclosure are alleged to he members of 
a joint Hindu family along with the 
mortgagor. It cannot, I think, be argued 
with reason that the members of a joint 
Hindu family stand upon the same foot- 

lT (l9CK)r?3~CaI 425. 

2. (1911) 11 I C 826. 
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iDg as third persons who are entire 
strangers to the property. The father in 
a joint Hindu family has special powers 
of disposing of ancestral property a 
power which, if exercise! in certain cir¬ 
cumstances, results in au alienation 
which may he binding upon the other 
members of the family. 

This fact, in my opinion, is sufficient 
to distinguish the case of members of a 
joint family seeking to be made parties 
in a suit like the present from the case 
of a stranger who could not in any way 
be bound by dealings with his property 
made by a porson with whom he had no 
connexion whatever. That the members 
of a joint Hindu family are proper par¬ 
ties to a suit like the present seems to 
me to be clear on the authority of tho 
Full Bench ruling which is reported as 
Ilori Lai v. Nimman Kunwar (3). There 
it is true, the question for discussion 
was whether the other members of a 
joint Hindu family were in asuitbrought 
to enforce tbe mortgage, sufficiently re¬ 
presented as defendants by the managing 
member and it was held that they were 
and that the suit could net fail by reason 
of non-joinder of the other members of 
the family; but tbe ruling clearly im¬ 
plies that all the members of a joint 
Hindu family are proper parties in 6uch 
a suit and must be joined as such, either 
directly or indirectly through the manag¬ 
ing member of the family. In this con¬ 
nexion [ may refer to the observations 
of the learned Chief Justice at p. 555 of 
3*1 All of the report in the case just 
cited : 


I am very far from sajing that a plaintiff i: 
a mortgago suit would be prudent in refrainin 
from making as many members of the family a 
possible parties to the suit. On the contrary, ii 
all tints, and particularly in suits in which' th 
mortgage was mado by a manager and there i 
any possible question of the mortgage not havin 
been mado for legal necessity or a family pur 
poso, tho plaintiff would bo wise to make all o 
as many members of the family as possible par 
ties, so that they may be bound by tho result o 
the suit. Furthermore, I am of opinion that ii 

all such suits, notwithstanding that the manage 
>s a party the Court should not hesitate to ad< 

?* r k ty a 7 m<unbor of tho family who ap 
plies to bo made a party, so as to enable him t. 
put forward any defence which he desires t. 
tho k mn^ ClUdin8 0f , c ? urse » a defence challenge, 

ncCMdtvnH V n u h, "' lng be ° D made f ° r 

necessity and family purposes.•* 

T h 09 a remarks seem to me to apply t( 
the toots of the present case and I acrei 

alUhat is contained u 
8. (1912) 84 All 649=15 I C 126. 


them. I am of opinion therefore that 
tho reason given by tho Subordinate 
Judge for removing the names of the 
applicants from the array of defendants 
was not a good one and has no applica¬ 
tion in the circurrstances of this cas*. I 
allow this application for revision, set 
aside the order of the Court below and 
direct that tho names of the applicants 
he restored to the record \as defendants. 
The applicants will get their costs in 
this Court. 

B.v./r.k. Application acccptrd. 

A. I. R. 1916 Oudh 27 

Stuart, a. J. C. 

Kalka Prasad and another —T'efen- 
dants—Appellants. 

v. 

Sitla Bakhsii —Plaintiff—Respondent. 

Second Appeal No. 18 of 1915, Deci¬ 
ded ou 16th March 1916, against decree 
of Dist. Judge, Lucknow, D/. 14th De¬ 
cember 1914. 

Civil P. C. (5 of 1908). O. 21, R. 63—Suit 
by claimant to property under attachment— 
Burden of proof—Prima facie evidence of 
bona fide transaction necessary. 

A person intervening unsuccessfully as an ob¬ 
jector in execution preceedings, cn tho strength 
of a document of title, who is obliged to bring 
a fresh suit to establish his title, must give 
prima facie ovidenco that the document re¬ 
presents a bona fido transaction, in order to got 
rid of the order which has been passed against 
him. [P28C11 

Bisheshwar Xath —for Appellants. 

Mumtaz Husain and Har Dyal —for 
Respondent. 

Judgment. Kalka Prasad and Munna 
Lai held decree on mortgages against 
Ujagar Singh. They brought the mort¬ 
gaged properties to sale in satisfaction of 
those decrees. The sale-proceeds prov¬ 
ing insufficient, they obtained simple 
money-decree3 for tbe balance against 
Ujagar Singh, on 18th April 1913. In 
execution of those decrees they attached 
and brought to sale a certain 9 hare in 
the village of Hardharpur, which stood 
in the name of Ujagar Singh. Sitla 
Bakhsh Singh objected in those execu¬ 
tion proceedings that Ujagar SiDgh had 
transferred that share to him by a deed 
of gift, dated 9th December 1912. His 
objection being dismissed, he brought a 
suit in the Court of the Mucsif of North 
Lucknow for a declaration that the share 
in question is not liable to attachment 
and sale under the decree in question. 
Kalka Prasad and Munna Lai wore joined 
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as defendants. They replied that the 
deid of gift in question was fraudu¬ 
lent and collusive. The lower Courts 
placed upon them the burden of proof to 
show that the deed in question was 
fraudulent and collusive and, as they 
were unable to satisfy that burden of 
proof, decided the case against them in 
absence of evideuce that the deed in 
question was genuine. Kalka Prasad 
and Muona Lai come here in second 
appeal. 

In an exactly similar case, Govind 
Atmaram v. Santai (l), a Bench of the 
Bombay High Court held that, where a 
third party had objected in execution 
proceedings that she had a title to the 
property attached under a deed of sale 
and where her objection was dismissed, 
it was incumbent upon her, as the de¬ 
fendant had obtained an order maintain¬ 
ing the attachment, to prove her case. 
In Ham Nath v. Bindraban (2) Aik- 
man, J., followed that decision and held 
that an objector whose objection had 
been dismissed in execution proceedings 
had to prove that the deed relied on 
was not fraudulent or collusive as had 
been found in the previous proceedings. 
In a subsequent case, Nannhi Jan v. 
Bhuri (3), it was held that a party in¬ 
tervening in the execution department 
and failing in his objections to an at¬ 
tachment must give prima facie evidence 
in a subsequent suit to establish the 
genuineness of the document upon which 
he relies. In liaghubar Dayal v. Mt. 
^Kaniz Husain (0 Chamier, J. C., fol¬ 
lowed the two Allahabad rulings which 
have been quoted and decided that a 
person intervening unsuccessfully as an 
objector in execution proceedings on the 
istrength of a document of title, who is 
lobliged to bring a suit to establish his 
title, must give prima facie evidence 
that the document represents a bona fide 
transaction in order to get rid of the 
order which has been passed against him. 

The view o* law adopted in the above 
decision requires no additional support. 
The proposition is clearly correct, and I 
have no hesitation in following tho de¬ 
cisions of the Bombay and Allahabad 
High Courts and of this Court. The 
lower Courts have decided the case from 

TT( 108 B) 12 Bom 2.0. 

2. (1806) 18 All 369. 

3. (1908) 30 All 821, 

4. (1909) 12 O G 71=2 I C 258. 


a wrong standpoint. I therefore set 
aside the decree and remand the case to 
the Court cf original bearing for re-trial. 
I remand the case with directions that 
it be replaced on the file of pending suits 
under its proper number and be disposed 
of on the merits, regard being had to the 
points which I have noted. The costs 
here and bitheito will abide the event. 

BV./R.K. Appeal accepted . 
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Lindsay, J. C. 

Jugul Kishore —Defendant—Appellant. 

v. 

Haghubar Singh and another - Plain¬ 
tiffs—Respondents 

Second Appeal No. 401 of 1914, Deci¬ 
ded on 3rd January 1916, against order 
of Dist. Judge, Gonda D/- 3rd June 1914. 

(a) Hindu Law—Alienation —Father—Power 
— Compared with that of manager—Aliena¬ 
tion by father for antecedent but not immo¬ 
ral debts is binding—Sons can recover only 
on proof of 'illegality and immorality of 
debts. 

Under the Mitaksbara School of Hindu Law. 
the powers of a father are greater than tho?e of 
the manager of a joint family, and one of those 
powers is to alienate the family property for the 
purposelof Fatisfying*an antecedent debt contrac¬ 
ted by himself provided only that the debt is not 
tainted with illegality cr immorality. [P 29 C 2] 

The property alienated out of the family can 
bo recovered by the sons only on proof of tho 
illegal or immoral purpose of such debt. 

IP 29 C 2) 

(b) Hindu Law—Alienation—Father—Con¬ 
sideration—Inadequacy of is no ground to 
set aside alienation by father though it may 
be in case of manager. 

Inadequacy of consideration may be a ground 
for setting aside an alienation by the manager of 
a family, but it will u t invalidate an aliona- 
tion by a father although be is manager 
of a joint family or entitle the sons to sue for 
the recovery of the property alienated. 

[P 29 C 2} 

G. Jackson —for Appellant. 

Basudeo Lal—lov Respondents. 

Judgment — Tho two plaintiffs iu 
this case, namely Raghubar Singh and 
his minor son Mangal Singh are respec¬ 
tively tho son and grandson of one dhallu 
Singh, and tho suit was brought in order 
to set aside a 9ale-deed which wa9 exe¬ 
cuted by Jhallu Singh on 2nd May 1903 
in favour of the defendant-appellant 
Jugul Kishore. Jhallu Singh who is 
still alive was for some reasou or other, 
which is not explained, not made a party 
to the suit. The case for the plaiutitis 
was that Jhallu Singh was a member of 
the joint family to which they belonged. 
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that he wag a man of licentious and ex¬ 
travagant habits and that this sale was 
liable to be set aside on the ground that 
it had been entered into for the purpose 
of discharging a debt which Juallu 
Singh had incurred for immoral purposes. 
This debt it may he mentioned, was in¬ 
curred on Gth June 1887, when Jhallu 
Singh mortgaged the whole of his raahal 
to Pirthipal Singh and others as security 
for a loan of Rs. 11.090. The sale which 
was made in favour of the defendant- 
appellant was made with the object of 
paying off this mortgage. Jugul Kishore 
the purchaser was to get 10 annas of the 
mortgaged property and the remaining 6 
anna3 after redemption was made over to 
Jballu Singh himself. The Court of first 
instance found that there was no proof 
that this debt of 1837 had been incurred 
for illegal or immoral purposes. The 
learned Subordinate Judge, however 
was pressed with a passage which is to be 
found at p. 233 of Trevelyan’s Hindu 
law, and the argument put before him 
was that the sale was liable to be set 
aside inasmuch as the price for which 
the property was sold to Jugul Kishore 
was an inadequate price. 

The learned Subordinate Judge states 
in his judgment that this was the first 
time in his experience that he had been 
called upon to discuss a plea of this kind, 
but he came to the conclusion cn the 
strength of the authority just quoted 
that the sale might be set aside if it 
were found that it had'beea made for an 
inadequate price. He examined into the 
question of price and having come to the 
conclusion that it was inadequate, he 
gave the plaintiff a decree. This decree 
has been upheld in appeal by the learned 
District Judge. The learned Judge in 
his judgment does not discuss the ques¬ 
tion of the illegality or the immorality 
of the debt which was ioourred by Jbaliu 
Siogh in the year 1837, but with refe¬ 
rence to the sale to Jugul Kishore ho 
held that the price for which the pro¬ 
perty was sold was exceedingly small 
and that the inadequacy in the circum¬ 
stances appeared to him to he conclu. 

Si bad faith. In my opinion 

both the Courts below are wrong and 
this appeal must be allowed. The law j 8 

mal C l Q& \u a 5 hl9 8uhj0ot of alienation 
“Hf by fcbe father in a joint Hindu 

larmly. It Je well gefcbled fchafc aUfa 
cording to the Mitaksbara system of 


law the father takes no greater interest 
than that of a son in co-parcenary pro¬ 
perty, he can pay his personal debts out 
of the income of such property and bind 
his son and grandsoD, whether they be 
minors or adult, by a charge or aliena¬ 
tion of the co-parcenary estate or of any 
portion thereof for the purpose of pay¬ 
ing such of his debts which he has in¬ 
curred before the date cf such charge or 
alienation, provided that such debts 
have not been incurred for an illegal or 
immoral purpose or consideration. . 

This statement of law is taken from 

the work referred to bv the Subordinate 

% 

Judge, Trevelyan’s Hiniu Iaw(cf. pp. 294 
and 295). It is also settled that once the 1 
property has been alienated out of the 
family, the son or the grandson can only 
recover possession by proving that the 
particular debt for thedischarge of which! 
the property was alienated was con¬ 
tracted for an illegal or immoral pur-! 
pose. In the present case there is noj 
evidence at all to show that the mort¬ 
gage debt of 1887, was incurred for such 
a purpose and this being so, the debt is 
binding upon the sons and grandsons of 
Jhallu Singh. The alienation made in 
favour of the defendant-appellant in the 
year 1903 was made for the discharge of 
an antecedent debt. As to this there 
can be no question whatever, and these 
being the facts the plaintiffs' suit ought 
to have been dismissed. The only ques¬ 
tion which the Courts below had to con¬ 
sider was the nature of or the purpose 
for which the debt of 1887 was incurred 
and unless the plaintiffs could prove 
that this debt had bjea incurred for a 
purpose which was nob binding upon 
them the suit was bound to fail. With 
regard to the passage which the Courts 
below seem to have relied on and which 
is to be found at p. 383 of Trevelyan'S 
Hindu law, that has no application to 
the present case. The statement is found 
m Ch. 7, of the book just referred to in 
which the author is dealing with the 
question of alienation by the manager in 
a joint family. 

The father in the joint Hindu family, 
although he may bs tbo manager, has 
powers than an ordinary manager has and 
greater one of those powers is as already 
stated, the power of‘alien iting the joint 
family property for the purpose of satis- 
ying an antecedent debt contracted by 
himself, provided only that the debt i 9 
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doc tainted with illegality or immorality. 
Tue Courts were, therefore wrong in ap¬ 
plying this statement of the law to the 
facts of the present case. The appeal is 
allowed and the order is that the plain¬ 
tiffs’ suit he dismissed. The defendant- 
appellant will get his costs in all three 
Courts. 

B.v./r.k. Appeal allowed. 


A. I R. 1916 Oudh 30 

Stcart and Kanhaiya Lal, A. J. Cs. 
Suraj Bakhsh —Plaintiff — Appellant. 


v. 

Alt. Sukhdei aod another —Defendants 
—Respondents. 

First Appeal No. 30 of 1913, Decided 
on 15th June 1915, from decree of Sub- 
Judge, Hardoi, D/- 20th December 1912. 

(a) Hindu Law—Joint family — Separation 
— Burden of proof, 

Per Stuart , A. J . C.— Where a party admits 
that a certain Hindu family was joint in the 
first instance but pleads tbit it became sept¬ 
rated subsequently, the burden of pro f lies upon 
him to prove separation. IP 32 C 21 

(b) Hindu Law—Joint family —Separation- 
Sons giving separate allowance to mother out 
of joint funds — Lease executed by all mem¬ 
ber* and not by managing member alone— 
Separation is not necessary inference. 

The mere fact that sons in a joint Hindu 
family pave tb»ir mother a small separate al¬ 
lowance out of the joint family fund* 'or her 
private use, especially to be exieoded on rel’gious 
purposes, does not show separation of t? e family: 
nor does the fact that a lease is executed by all 
the family members, and not by the managing 
member alone, establish such separation. 

fP 35 C 2] 

(c) Hindu Law — Joint family - Widow- 
Family custom entitling widow lo succeed to 
property of husband—Strict proof of custom 
is necessary. 

Very strong and cogent evidence should be pro¬ 
duced to prove that under a family custom a 
widow succeeds to the property of her busb^ud 
oven although he is a member of a joi t Hindu 
family. # [P 85 C 21 

(d) Wajib-ul arz — Entry in — Construc¬ 
tion of. , . 

Where a wajib-ul-arz stated that a widow of a 
co-fharer succeeds to the property of her bus- 


band: . # , . .. 

Held: that the statement referred tot e case 

of a separated co-sharer, and not to or e in a joint 

Hindu family. . . # & 6 O 1] 

(e) Hindu Law — Joint family — Widow- 
Plaintiff claiming property of deceased 
member by right of survivorship-Widow of 
deceased member pleading separation and 
claiming maintenance if separation was not 
established —Court finding family to be joint 
— Held question of maintenance did not 
• 

“"‘here a plain iff claimed as member of a joint 
Hindu family property of a deceased member by 
igbt of survivorship, and the defendant, the 


deceased’s widow, pleaded separation of the 
family and further a=ked the Court to d cide the 
amount of maintenance to which she would be 
entitled in case the alleged separation was not 
established, and the Court found that the family 
was joint but refused to decide the question of 
maintenance. 

Held: that on the finding that the family was 
joint the question of nxiDg ihe defendant’s main¬ 
tenance did not arise, and that the Court acted 
r ightly in refusing to decide it. [P 36 C 2] 

(f) Civil P. C. (1908), S. 35—Court can 
award costs against all or any of defendants 
to suit. 

A Court has full discretion to award costs lo 
the plaintiff against all or any o t the defendant* 
according to the circumstances o.' each particular 
case. [P 37 C 1) 

(g) Hindu Law—Joint family —Encumbered 
property inherited by joint family —Encum¬ 
brance paid off from joint family funds— 
Property is not necessarily acquired from 
such funds. 

Wheie an encumbered property is inherited by 
a joint Hindu family from a collateral, the mere 
fact that the encumbrance is paid off out of the 
j ini family fund** does not show that the pro¬ 
perty i« acquired from s>ch funds. And the 
mere fact th«t the prop* rty is managed by the 
managing member of the family does n t estab¬ 
lish w hethere it is or is not treated hs joint family 
property. [P 87 C 1] 

(h) Hindu Law—Joint family—Property no 1 
self-acquired but inherited by m mber- Pro 
perty capable of partition—Rule of survivor¬ 
ship is applicable irrespective of fact whe 
ther it was obstructed or unobstructed heri- 
tage. 

Where a prorerty is not self-acquired but in¬ 
herited by the members of a joint Hindu family 
governed by the Mitak>hara Law, and is *uch as 
could have been partitioned among them at the 
time that it was inherited, the rule of survivor¬ 
ship applies irres ective of the fact whether such 
property came by obstructed or unob-tructed in¬ 
heritance, i. e., whether it was inherited from a 
direct ancestor or from a collatoril : 17 Cal 33; 

2 H' Ii 31 (PC); 19 Mad 70; 25 Mad 678 (P C); 
27 Mad 300; 29 All 067; 32 Mad 88; 9 Bom L Ii 
1293, Bcf. a.d Dise. D' 43 C 1] 

(i) Evidence Act (1872>, S. 145—Discre- 
pancies in present and previous statement by 
witness—Court should a.k for explanation. 

Per Kanhaiya Lal t A. J. C. ( dissenting) — 
S. 145, Evidence Act, requires that where a Court 
finds that the e *re discrepancies between a wit¬ 
ness’s statement made before it and the one pre¬ 
viously made by him before another C urt, it 
should ask him to explain them: A I B 1915 PC 
7 (PC). Ref. CP 48 Cl] 

(j) Hindu Law—Joint family-Payment of 
joint laibility out of joint funds—Property is 
not necessarily joint acquisition 

The payment tf a joint liabili > cut of joint- 
funds does not make the property on which that 
debt is charged a joint acquisition. [P 46 C 2J 

(k) Hindu Law — Joint family—Rule that 
properly inherited from maternal grand 
f ther is ancestral property cannot be ex¬ 
tended to ca.es of collateral succession. 

Alth ugh a prop rty inht nted by the members 
a joint Hindu family from their ma’.ernal grand- 



Oudh -31 


SURAJ Bakhsh v. Mt. SUKBDEI (Stuart, -J. C.) 


1916 

father cau b’ treated as ancestral or joint family 
property and thus governed by the rule of sur¬ 
vivorship, yet that rule cannot be extended to 
cases of collateral -uccossion, because the property- 
inherited from separated collaterals cannot be 
treated as ancestral or joint family prop rty, 
inasmuch as unless a property comes by descent 
from a liocal ancestor in the male line, it can¬ 
not be deemed ancestral or joiut family property, 
tbero being in principle on distinction between 
separately acquired property and property separa¬ 
tely iohe-iied by two or more members of a joint 
family. Case hu) discussed. [P 46 C 2, P 47 C 2) 

(1) Precedent — Authority of—Judgment is 
no authority from what may logically follow 
from it. 

A judgment is an authority for what it decides, 
but not for what may seem logically to follow 
from it. IP 43 C 1] 

Gokaran Nath Misra —for Appellant. 

Zuhur Ahmad —for Respondents. 

Stuart, A. J. C.—The partial to the 
suit out of wnich these appeals arise are 
Suraj Bakhsh, brother of the deceased 
Balbbaddar Bakhsh, Sukhdei, widow of 
Balbhaddar Bakhsh, and J&nardan Da9 
to whom she hus transferred by lease a 
portion of the property in suit. Suraj 
Bakhsh and Balbhaddar Bakhsh were 
the bods of Chandi Prasad. Chandi 
Prasad was one of the four sons of 
Thakur Prasad. The names of the four 
sons of Thakur Prasad were Pali, Sbeo- 
darsban, Cua »di and Data Ram. It ap. 
pears that Thakur Prasad and Raghu- 
nath, a distant c main of Thakur Prasad, 
owned originally a half-sharo in the 
three villages Mahasua, Hirupur, Gutaiya, 
and Deokali, in the following propor¬ 
tions:—Thakur Prasad owned two-thirds 
of the half share in these three villages, 
that is to say, a one-tbird share in each 
village, and Raghunath owned a one- 
third share of the half in these villages, 
that is to say, a one sixth share in each 
village. In addition Thakur Prasad and 
Raghunath owned a one-third share in 
the village of Mibita, Thakur Prasad 
owing two-thirds of that one-third share 
that is to say, two-ninths, and Ragha! 
nath owing one third of that share that 
is to say, one-ninth. After the death of 
Raghunath, his sh ire devolved on Thakur 
Prassi who thus obtained a half ahare 
in the villages of Mahasua, Hirupur 
? uU, y a and Deokali, and a one-third 
ahare in Mahita. On the death of Thakur 
Prasad tbe sharers devolved on his des 
oendants. Pali was apparently then 

Shanke°r d p hlBB I‘ ar0 i eSCeUded t0 his » s °° 
Shankar Prasad, and at the time Shanker 

Prasad, Sheodarshan, Ohandi Prasad and 


Data Ram owned each a one- ji^ht share 
in Mahasua, Haripur, Gutaiya, ind Deo- 
Kali, and a one-twelfth share in Mahita. 
Shanker Prasad died first, thea Sbeo- 
darsban died leaving a widow Gobinda, 
then Chandi Presad died and tbeD 
Gobinda died. After the death of Shanker 
Prasad his share of one-eighth or two 
annas in the villages of Mahasua, Hiru¬ 
pur, Gutaiya, and Deokali, and bis share 
of one-twelftl^or one anna 4 pies in the 
village of Mahita were divided amongst 
Sbeodarshan, Chandi Prasad and Data 
Ram. The shares of Sheodarshan, 
Chandi Prasad and Data Ram then be¬ 
came two annas eight pies each in 
Mahasua, Hirupur Gutaiya, and Deo¬ 
kali, and one anna nine one-third pies in 
Mahita On the death of Sheodarshan 
his widow Gobinda succeeded to his 
share. On the death of Chandi Prasad 
his sods Suraj Bikhsh and Balbhaddar 
Bakhsh succeeded to his share. On the 
death of Gobinda the share which she 
had inherited from Sheodarshan of two 
annas eight pies in the three villages 
and one anna nine one-third pies °in 
Mahita was divided equally between Data 
Ram and the sons of Chandi PraBad, Suraj 
Bakhsh and Balbhaddar Bakhsh. This 
brings us to the final division of the 
shares. Suraj Bakhsh and Balbhaddar 
Bakhsh on the one hand and Data Ram 
on the othsr band became the owners of 
an extra oue anna four pies share i D 
three villages and a ten two third pies 
share in Mahita, which in addition to 
the shares they already possessed gave 
Suraj B.khsh and Balbbaddar Bakhsh on 
the one hand and Data Ram on the other 
hand a total ahare of four annas or one- 
fourth in the villages of Mahasua, Hiru¬ 
pur Gutaiya, and Deokali, and of two 
annas eight pies or one-sixth in the village 
of Mahita. It is admitted that Suraj 
Bakhsh and Balbhaddar Bakhsh were 
members of a j°i Q t Hindu family g0V - 
erned by the Mitakshara law at the time 
of the death of their father. Balbhaddar 
Bakhsh then died, and mutation of his 
share of two annas in the three villages 
and one anna four pies in MihiU was 

t ° a T ° f hU Wid0w Suk hdei. 

Sukhdei gave a lease of these shares to 

Ja Snri aQ R D jK t Br u abmaa of Malihabad. 

Suraj Bakhsh then instituted a suit 

claiming tosucoeed to the property of h 
deceased brother by survivorship, on the 
ground that at the time of his brother’. 
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death thay were members of a joint un¬ 
divided Hinlu family. Mt. Sukhdei and 
her transferee sot up that Baibhaddar 
Bakhsh had seperated from Suraj Bakhsh 
before his death and that in consequence 
Sukhdei, as widow of Bilbhaddar Bakhsh, 
had succeeded to his property They 
further set up that in the family there 
was a custom under which if any co- 
sharer died childless, his widow became 
the owner of her deceased husband’s es¬ 
tate, and they further pleaded that Suraj 
Bakbsh had previous to the institution 
of the suit arrived at an amicable settle¬ 
ment by which it was agreed that she 
should be permitted to retain the pro¬ 
perty. The learned Suboidinate Judge 
found that Baibhaddar Bakhsh and 
Suraj Bakbsh ware members of a joint 
Hindu family at the time of the death 
of the former and that the whole of the 
property in dispute, with the exception 
of the property derived from Sheodar- 
shan through Gobinda, was theancestral 
property of the two brothers. He found 
that the property derived from Sheodar- 
shan through Gobinda was not the ances¬ 
tral property of the two brothers inas¬ 
much as it wa9 property which had not 
been acquired from joint family funds, 
which had not been treated as joint fa¬ 
mily property and which was inherited 
(the inheritance being obstructed) from a 
collateral. He fouud that there was no fa¬ 
mily custom as asserted by Sukhdei and 
that there bad been no private settle¬ 
ment between Suraj Baksh an Sukhdei 
by which it was agreed that Sukhdei 
should retain possession of the property 
in dispute. He accordingly decreed the 
claim of Suraj Bakbsh with respect to a 
share of two annas eight pies in the vil¬ 
lages of Mahasua, Hirupur Gutaiya, and 
Deokali and to a share of one anna nine 
one-third pies iu the village of Mahifca. 
By this decree he awarded costs against 
Janardan Das. All these parties to the 
suit have appealed against the decision. 

Sukhdei has appealed in First Civil 
Appeal No. 34 with regard to the points 
decided against her. In her appeal she 
again asserts that Suraj Bakhsh was 
separate from Baibhaddar Bakhsh at the 
time of the death of the latter, that it 
has been established 4hat there is a fa¬ 
mily custom by which she was entitled 
to inherit the property of Baibhaddar 
Bakhse.and that it was established that 
SurajBakhsh had made a private settle¬ 


ment by which he agreed that sheshould 
retain possession of the property in dis¬ 
pute. She further took exception to 
the refusal of the Subordinate Judge to 
decide the amount of maintenance to 
which she would be entitled on the hy¬ 
pothesis that she was the widow of a 
member of the joint Hindu family. In 
Appeal No. 30 of 1913 Suraj Bakhsh has 
taken exception to the decision of the 
learned Subordinate Judge in so far a3 it 
refuses to award him the share which 
had descended frem Sheodarshan through 
Gobinda. In Appeal No. 36 of 1913 
Janardan Das has objected to a decree for 
costs having been passed against him. I 
shall first consider Appeal No. 34, the 
appeal of Sukhdei, the acceptance of 
which would involve the dismissal of 
the suit. At the time of the death of 
Chandi Prasad. Suraj Bakhsh and 
Baldhaddar Bakhsh were minors and 
their mother Ram Ku=»r was approv¬ 
ed their guardian by a competent Court. 
Suraj Bakhsh was born about 1886 
or 1887 and Baibhaddar Bakhsh was 
born about 1891. Baibhaddar Bakhsh 
died on 26th May 1911 when he was 
about 20 years of age, and he had not 
then attained majority under the Guar¬ 
dians and Wards Act. Suraj Bakhsh 
had attained majority some few years 
previously and from the time that he at¬ 
tained majority he managed the property 
of the family. It is admitted by the 
learned Couusel for Sukhdei and Jauar- 
dan Das that Suraj Bakhsh remained 
joint with Baibhaddar Bikhsh at first. 
His case is that suraj Bakhsh separated 
from Baibhaddar Bakhsh about the year 
1909, and evidence was called to support 
this contention. Inasmuch as it was ad¬ 
mitted by Sukhdei and Janardan Das 
that the brothers were joint in the first 
instance, the burden of proof was rightly 
laid upon them to prove separation. 
The evidence upon which they relied to 
prove separation will he found in the 
depositions of certain witnesses and also 
in certain documents. 

The first of these witnesses was Sukh¬ 
dei herself. Her story is that about the 
year 1909 Suraj Bakhsh brought prosti¬ 
tutes to the village and kept them, and 
wasted money upon their entertainment 
that in consequence Baibhaddar Bakhsh 
(who was then about 18 years old) re¬ 
monstrated with his elder brother and ob¬ 
jected to the expenditure of family funds 
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for such purposes, that the brothers 
quarrelled violently oa the subject and 
finally agieed to divide the family pro. 
perty; that a complete partition then 
took place; that they divided utensils, 
carts, bullocks, ornaments and grain: 
that they sepirated the family house at 
Mahft9ua into two portions of which each 
brother retained one; but that they did 
not divide the landed property which 
continued to be managed by Suraj 
Bakbeh alone. In cross examination she 
9tated that Ram Kuar, the mother of 
Suraj Biksb and Balbhaddar Bakhsh, 
and the wife of Suraj Bakhsh were liv¬ 
ing in the joint family house at the time 
that Suraj Baksh was bringing prosti¬ 
tutes there and that neither of them 
took exception to hi9 behaviour in in- 
fcroiuciog women of bad character to the 
house. The learned Subordinate Judge 
disbelieved the evidence of this witness. 
He discredited it on the ground that she 
was personally interested and making al¬ 
legations which, if believed, would assist 
her materially. 1 agree with the learned 
Subordinate Judge that the evidence of 
this witness i9 worthless. But I do so 
not only on the ground which he has 
given but because on examining her evi¬ 
dence I find that the story sbe tells ap¬ 
pears fabricated, and that she seems to 
have given her evidence in a most un¬ 
satisfactory manner. To take one point 
alone, it would have been remarkable, 
had Ram Kuar, the mother of Suraj 
Bakhsh, taken no exception, as this wit¬ 
ness alleges, to the fact that her son, 
a young Brahman of some 22 years of 
age, was disgracing his family and him¬ 
self by the introduction of common pro¬ 
stitutes into the joint family house in 
which his mother and wife were residing. 
It is unnecessary to detail my remaining 
reasons lor discrediting this witness. It is 
sufficient that I do discredit her. 

The next witness called was a' certain 
Lalta Prasad. This Lalta Prasad is the 
eon of Datta Ram, the brother of Chandi 
Prasad. Lalta Prasad hadanoth-r brother 
of the name of Ram eharan. R,m Cha- 
ran had five sons. Bhagwant, Bhondu, 
Behan, Baldeo and Gajadhar. Bhagwant 
was connoted on the charge of murder- 

senfc hl9 i ath0r ' Ra “ CharaD - a ad was 
sentenced to transportation for life. 

Lalta Prasad had deposed that he was a 

5*5““* t0 a nV qwre l betwean Suraj 
Bakhsh and Balbhaddar Bakhsh on ac 
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count of Suraj Bakhshs predilection for 
the society of prostitutes, that lie en¬ 
deavoured to reconcile the brothers, hut 
that he failed to do so, and that finally 
the brothers separated, a partition be¬ 
ing effected by the witness himself and 
his nephew Bhondu, the son of Ram 
Charan. It is suggested by the learned 
Counsel for Suraj Bakhsh that, ip view 
of the fact that Bhagwant had murdered 
bis father. Ram Charau, it was hy no 
means likely that the sons of Chandi 
Prasad would have employed any mem¬ 
bers of the Data Ram branch to decide 
their disputes, as members of that 
branch of the family must have been 
shunned owing to the fact that parricide 
had been committed by one of their 
number. There is no clear evidence to 
support the suggestion that the members 
of Data Ram s branch were shunned by 
other members of the family, but whe 
ther i« was or was not likely tint differ 
ences between Suraj Bakhsh and his 
brother should be referred for disposal to 
Lalta Prasad or Bhoodu, it is clear 
enough that this witness Lalta Prasad 
had broken down absolutely under cross 
examination and committed perjury The 
learned Subordinate Judge rigutlv dis 
credited the evidence of this witness, 
which is valueless. The next witness 
was Bl,°„da Ihe le.rned Subordinate 

Judge found this man also to be a false 
witness and after- examining his evi 

,k“ 8 T cooclusioo at 

Which the learned Subordinate Judge 
arrived. 

These are the only witnesses who were 
called to give direct evidence as to the 
separation and partition. But there was 

8DCa , pro ? uced behalf of 
Sukhdei from which it has been sug_ 

gested to us that an inference should be 
th ° brothers had separated 
Af er the death of Balbhaddar Bakhsh 

Zl 9 d°t th h 88lf °“ t th “‘ Sukhd8i !•» “suo 
ceeded to his property, ond i t j 8 9U gg e9 ted 

that the fact that Suraj Bakhsh did not 

at first object to mutation being made ?n 
her favour, and the fact that £ie sigVa 
tures appeared on all four reports re' 

ZT 3 't 8 , tbat “Nation shou d L 

made m her favour, afford strong g ouuff 
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for supposing that Balhhaddar Bakhsh 
had separated from him before his death. 

Lakbpat Rae, patwari of Mahita and 
Deokali, had deposed that he knew that 
Suraj Bakhsh and Balhhaddar Bakhsh 
were joint, but that he thought that the 
proper person to succeed Balhhaddar 
Bakhsh was Sukhdei. He filled up two 
forms accordingly, one for Mahita and 
the other for Deckali. Tb*-e forms con¬ 
tain a column in which the signature of 
the applicant for mutation can be taken, 
aod as this patwari stated that be con¬ 
sidered that Sukhdei was the proper 
person whose name should be entered, it 
was necessary for him to obtain the sig¬ 
natures of Sukhdei on these forms. He 
deposed that he took them to the house 
where the family resided at Kohan 
and handed them to Lacbmi Narain, 
Sukbdei's brother, whom he met 
at the door, and that Lacbmi Narain 
took the forms indoors and brought them 
back bearing what purported to be the 
signatures of Suraj Bakhsh, and not the 
marks or signatures of Sukhdei. Suraj 
Bakhsh has denied that the signatures 
on these two forms are his and the learn¬ 
ed Subordinate Judge has found that it 
is not proved sufficiently that Suraj 
Bakhsh signed those forms. I find that 
it is not proved that Suraj Bakhsh signed 
those forms. There is nothing in the 
circumstances to show that Lacbmi 
Narain or some person who was acting 
on hehalf of Sukhdei did not write the 
name of Suraj Bakhsh on the forms with¬ 
out the latter's knowledge. 

I now come to the other two forms 
which admittedly bear the signatures of 
Suraj Bakhsh. Here there is a conflict 
of evidence. Mendai Lai, the naib-pat- 
wari of Mahasua, has deposed that he 
was sent by Gangadin, patwari of Hiru- 
pur Gutaiya, and Putta Lai, patwari of 
Mahasua, with two forms to take to 
Suraj Bakhsh and obtain his signatures, 
that he took these forms, the same being 
blank, and obtained the signatures of 
Suraj Bakhsh upon them while they 
were blank, and that they subsequently 
were filled up with entries to the effect 
that Sukhdei was entitled to mutation. 
The evidence, if believed, would go to 
show that Suraj Bakhsh did not assent 
to the applications being made in favour 
of Sukhdei, for if Mendai Lai is felling 
the truth, Suraj Bakhsh signed them as 
applicant for mutation. 


Gangadin, the patwari of Hirupur 
Gutaiya, has deposed however that he 
seDt Mendai Lai to obtain Sukbdei's sig¬ 
nature on a blank form, and that Mendai 
Lai returned saying that Sukhdei would 
not sign the form, so he had got Suraj 
Bakhsh to sign it. If Gangadin had sent 
Mendai Lai to obtain Sukbdoi ’9 signa¬ 
ture on the form and Mendai Lai had 
returned with Suraj Bakhsh's signature, 
it would seem that the proper course 
for Gangadin to have adopted would 
have been to have sent Mendai Lai back 
with another form. Puttu Lai, the 
patwari of Mahasua, was not called 
as a witness by either party. But 
he happened to be in Court and the 
learned Subordinate Judge called him as 
a Court witness. Puttu Lai has deposed 
that Mendai Lai is not telling the truth, 
that he had filled up a form with regard 
to Mahasua before he sent it and that 
Suraj Bakhsh must have signed it after 
the entries were filled up. 

Parmeshar Din, the brother of Suraj 
Bakhsh’s mother, has deposed that Hiru¬ 
pur Gutaiya and Mahasua forms wore 
blank when Suraj Bakhsh signed them, 
and that Mendai Lai had told Suraj 
Bakhsh that mutaticn was going to he 
made in his favour. The learned Sub¬ 
ordinate Judge found that Suraj Bakhsh 
must have signed these forms -after they 
were filled up, because he did not give 
evidence on oath to explain how became 
to sign them, because Gangadin and 
Puttu Lai had deposed at other places 
that Suraj Bakhsh knew that mutation 
was about to take place in favour of 
Sukhdei and took no objection, because 
proclamations were issued by the Tah- 
sildar stating that Sukbdei's name 
would be entered and stating that 
objections must be filed on or before the 
18th September 1911 and Suraj Bakhsh 
made no objection on or before the 18tb 
September 1911. 

I do not consider that the learned Sub¬ 
ordinate Judge ha9 arrived at a correct 
conclusion upon this point. He does 
not appear to have attached sufficient 
weight to the fact that, if the forms had 
been filled up suggesting that mutation 
should be effected in the name of 
Sukhdei, there was no place for the sig¬ 
natures of Suraj Bakhsh upon the forms, 
and that he never should have signed 
them. Sukbdei's brother was present, 
and if Sukhdei was incapable of signing 
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the forms ou her own behalf, her brother 
could have signed them for her. As the 
signatures of Suraj Bakhsh appear at a 
place where the signatures of the appli¬ 
cant for mutation should appear, the 
obvious interence is that Suraj Bakhsh 
must have signed the forms under the 
impression that the application was to 
he made in his favour, and had those 
forms been already filled up in favour of 
Sukhdei, it is difficult to see why he 
should have been induced to sign them. 
Hence it would appear to me that, as he 
admittedly did sign the Mahasua and 
Hirupur Gutaiya forms, there is more 
reason to suppose that he signed them 
wheu they were blank. It is to be 
noticed that Gangadin admits that he 
sent the form blank, and that Puttu Lai 
who states that he had filled up the 
forms before he sent them was not 
called as a witness by either party. The 
patwaris were palpably wrong in sug¬ 
gesting that mutation should be made in 
the name of Sukhdei, ag they have all 
admitted that Suraj Bakhsh and'Bal- 
bkaddar Bakhsh were joint. To justify 
themselves in sending up such a report, 
they appear to have taken refuge in the 
false excuse that Suraj Bakhsh had 
agreed to the application being made. It 
was most unlikely, looking at the subse¬ 
quent conduct of Suraj Bakhsh, that be 
would have agreed fcosuch an application 
being made. Thus I do not consider 
that either Gangadin or Puttu Lai can 
he believed when they state that Suraj 
Bakheh agreed to the application. Gan¬ 
gadin said: 

" I . fc ?' d , S T ura i Bakhsh after I had made the 

I in favour of Balbhaddar 

BaUsh a widow. Suraj Bakhsh said nothing. ' 

This statement appears to me to be 

i w 1 f rue - ^ ufctu Lal ^ated that he had a 
talk with Suraj Bakhsh and Parmeshar- 

dm about the mutation of names, and 
that they asked him to gat the name of 
bukhdei recorded. The incident of this 
conversation appears to me equally un- 

Surai Sh, l*K A k ° th0 la9fc Point that 
!r U B k f h u h io a nofc file objections on 
or bafore the iSth September 1911 to the 

of her h,.flh kh ? e? ^ name in Place of fchat 

o her husband !t is to be notea that he 

ber "ft;?, ° bj , 0 , Ot i° n on the 5th Octo¬ 
ber. It is true that he made this obiec 

k Ufc fcb .® faofc that he made the 
a ! hoW8 ’ ln my opinion, that he 
intended to contest the matter. The 
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reasons given by the learned Subordinate 
Judge lor finding that the form; for 
Hirupur Gutaiya and Mahasua were not 
signed .vhen blank do therefore not con¬ 
vince me in any way, and upon the 
evidence I find that Mendai Lai is tell¬ 
ing the truth, and that the forms were 
signed by Suraj Bakhsh when blank 
under the impression that mutation was 
going to be effected in liis name. 

The next point urged in favour of 
separation is that Mb. Ram Kuar, the 
mother of the two brothers, had on her 
evidence been assigned an income of 
Rs. 40 a year for her own private use.. 
It is urged that if the family were joint,' 
the mother would not have received a 
separate income from joint family funds.i 
1 see nothing in this circumstance from 
which it can be inferred that the' 
brothers had separated. Sons in a joint 
Hindu family may well give their rnothei 
a small separate allowance for her pri.i 
vate expenses, especially as, according to; 
Ram Kuar, she received this money to be*, 
expended on religious purposes. The 
next point taken is that a certain lease 
was executed by both brothers. This 
fact does not, in my opinion, show that 
the brothers had separated. The last 
point taken is that Suraj Bakhsh did not 
give evidence in support of his own 
case. I am unable to draw anv inference 
rom this incident to the effect that he 
had separated from Balbhaddar. 

There is further considerable'evidence 
to show that the brothers had not sepa- 
rated Ram Kuar has given evidence 
which, if believed, establishes conclu¬ 
sively that they remained joint, aud I 
see no reason why she should not he con¬ 
sidered a credible witness. The learned 

bubordinate Judge found that the 
brothers had not separated, and I con- 

‘ ha * there are flven stronger reasons 
foi the view which he took than the 

nnn? n8 *i? hl fi h h9 Si - V ® S ' 1 theie fore 6nd 

th?t bJiM. aT P0 ' D , t u thafc afc the time 
that Balbhaddar Bakhsh had died, he 

was a member of a joint Hindu family 

With M?aHT a i Bakh8h aDd himS0,f - 

e Q ard to the second point, that 
uuder a custom of the family a widow 

even 0 !??! ^ t ?® 1 pr ? parfcy of hei ‘ husband 
even although he is a member of a joint 

Hindu family, it is clear that very sW 

and cogent evidence should have been! 

produced to prove such anextraordinarvi 

ouBtom. The wajib-oUraiz of Mahwu^ 
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and Hirupur Gufcaiya were produced. 
They contain a statement to the effect 
that a widow of a co-sharer succeeds to 
the property of her husband. I agree 
with the learned Subordinate Judge that 
these provisions palpably refer to the 
case of a separated co-sharer. The oral 
evidence produced in favour of this 
custom is that of Mt. Sukhdi, Lalta 
Prasad and Bhondu, witnesses whom I 
have already disbelieved ooother points, 
and whose evidence is equally valueless 
upon the point of custom, and admis¬ 
sions by two witnesses called by the 
plaintiff, Sadhu (P. W. No. 5) and Gan- 
gadin (P. \Y. No. 10), to the effect that 
in the case of a family in the village 
consisting of three brothers, RaDjifc, 
Sara^jit, and Baryar, Ranjit’s widow 
succeeded to Raojit's property od his 
death. No details are given with regard 
to this incident, and, stmding by itself, 
it proves absolutely nothing. Thus 
there is no evidence worth the name to 
support the existence of the alleged 
custom. 

I next come to the question whether 
Suraj Bakhsh did or did not amicably 
settle with Sukhdei after the death of 
Balbhaddar Bakhsh, that she should take 
the landed property in dispute. Toe 
story told by Sukhdei upon this point is 
that, afrer the death of her husband, 
Suraj Bakhsh asked her to give him all 
the property of which Balbhaddar 
Bakhsh was in separate possession, that 
she declined to accede to his request, 
that then Parmeshardin and Suraj 
Bakhsh went into her bouse and forcibly 
took away Rs. 2,000 in cash and orna- 
ment 3 and all the grain that they could 
find, that she then threatened to insti¬ 
tute proceedings against them and went 
with her mother and brother to Maliha- 
bad, which, we are informed, is 20 or 30 
mile?distant from Mabasua, and that at 
Malihabad.on the suggestion of Janardan 
Das, who is a holder of some religious 
office in that place, a collection of Mali- 
hahad people made au amicable settle¬ 
ment between Suraj Bakhsh and Suhhdei, 
by which it was agreed that Suraj 
Bikhsh should retain all the moveable 
property which he had taken from her, 
and that she should retain all the landed 
property. 

With the exception of Sukhdei. Lalta 
Prasad and Bhondu, the witnesses to 
this incident are Puttu Lai Brahman, 


Sita Ram Kalwar, Ram Lai Thathera. 
Sri Kishan Thathera, Rim Charan 
Brahman, Baldeo Kayesth, and Har 
Chhath Brahman. All the above 
witnesses reside in Malihabad. The 
story of these latter witnesses is that 
they were collected together with the 
consent of Suraj Bakhsh to decide a 
dispute between a Brahman and his 
sister-in-law who resided 20 or 30 miles 
from their town. It is true that Sukh- 
dei’s family lives in Malihabad. But 
that circumstance would not have been 
likely to induce Suraj Bakhsh to permit 
decision on such a point by a body of 
persons hardly known to him and living 
at a considerable distance from his 
village. Further, it is to be noted that 
the point for decision was as to whether 
two Brahmans living in a distant village 
were joint or separate. In the circum¬ 
stances there was no reason why persons 
such as Th'atherap, a Kayesh and a 
Kalwar should he asked to adjudicate on 
the matter. Next, according to these 
witnesses there was no attempt made to 
enter into the facts as to whether the 
brothers were joint or separate. Finally, 
the decision at which they are said to 
have arrived could have hardly given 
satisfaction to anybody. If Sukbedi is 
telling the truth and Balbhaddar Bakhsh 
really separated from his brother, Suraj 
Bakhsh had robbed her of all her move¬ 
able property. But the decision of her 
own village people was to the effect that 
he should be allowed to retain all that 
stolen property provided that he gave 
her back the landed property which 
belonged to her. The evidence of these 
witnesses contains many discrepancies 
and grave improbabilities, and I consider 
that the learned Subordinate Judge 
acted very rightly iD refusing to accept 
it. I am of opinion that the above 
evidence is false and fabricated and I 
find that no settlement was ever made 

between the parties. ' 

I have now disposed of all grounds 
taken in-.appeal on behalf of Sukhdei, 
with the exception of the ground that 
the Subordinate Judge acted improperly 
in refusing to fix the amount of mainten¬ 
ance due to her. I consider that on the 
finding that the family was joint, the 
question of fixing the mainteoancs o 
Sukhdei does not arise, and that the 
learned Subordinate Judge acted rightly 
in refusing to decide it. Appeal No. 34 
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thus fails upon very point, and I dismiss 
it accordingly. Sukhdei will pay her 
own costs of this appeal and those of 
Suraj Bakhsh. 1 now come to the 
(appeal of Jaourdan Das. This is simply 
upon the question of costs. 1 find that 
Janardan Das has been behind Sukhdei 
all through this matter, that he had 
every opportunity of knowing the real 
relationship between the parties, and 
that he was rightly ordered to pay costs. 
I, therefore, dismiss Appeal No. 3G of 
1913. Janardan 'Das will pay his own 
C09ts and fcho9e of Sura) Bakhsh. I now 
come to the appeal of Suraj Bakhsh. 
This raises tluee points. The first point 
I may dispose of shortly. It is to tho 
ollect that the property derived by Suraj 
jBakhsh and Balbhaddar Bakhsh from 
.Sbeodarshau through Gobinda was ac¬ 
quired from joint family funds. Even on 
the case set up by Suraj Bakhsh the 
(property was not acquired from joint 
darnily funds, although evidence was 
produced on which the appellant attemp¬ 
ted to show that an encumbrance upon 
ithis property had been paid off out of 
ijoint family fund?. The paying off of an 
encumbrance cut of joint family funds 
does not. show that the property was 
acquired from such fuuds and upon the 
.case sob up by Suraj Bakhsh it is clear 


whole of the one anna nine one third pies 
share in Mahita for zar-peshgi consider¬ 
ation of Us. 1,000 and by the other of 
which, dated 29th .Time 1899, she bad 
transferred two annas eight pies shares 
in Hirupur Gutaiya, Mahasua and Deo- 
kali for a zar.pesbgi consideration of 
Rs. 200. The lessees were Ram Ghulam 
and Baijnatb. Gobinda died during the 
pecdencs of the suit, which had been 
instituted on the 18th February 1902. 
After her death an application was made 
to the Court to convert the suit for 
declaration into one for possession. Suraj 
Bakhsh sets up that the parties then 
referred the matter cut of Court to 
Bednath for arbitration, that Bednath 
decided that Rs. 1,200 should be paid to 
the lessees who should giveup possession, 
that this was done, that Rs. GOO were 
paid by Rain Kuar on behalf of Bal¬ 
bhaddar Bakhsh and Suraj Bakheb and 
Rs. 600 were paid by Data Raro, th t 
the possession of the share in Mahita 
and the share in Hirupur Gutaiya, 
Mahasua and Deokali then passed from 
Ram Ghulam and Baijnatb to Data Ram, 
Suraj Bakhsh and Balbhaddar Bakhsh, 
Data Ram taking onehalf and Suraj 
Bakhsh and his brother taking the other 
half, and that the suit was dismissed in 
def iult. 


fchit the property in question was in¬ 
herited from Sheodarshan and certainly 
nob acquired from joint family funds. 

The next point to be taken up is whe¬ 
ther the property after it passed'into 
the hands of Balbhaddar Bakhsh and 
Suraj Bakhsh was treated as joint family 
property. The circumstance that it was 
managed by Suraj Bakhsh does not prove 
anything on this point. Suraj Bakhsh 
was lambardar and ae lambard ir managed 
the property, and from the fact that he 


managed it, it cannot be inferred whe 
ther the property was or was nottreate. 
as joint family property. The inciden 
of the paying off of the encumbranc 
muBk, however, be considered. In th 
life-time of Gobinda a suit was brou^h 
by Data Earn. Suraj Bakhsh and Bal 
bbaddar Bakhsh for a declaration o 
their reversionary interests in Sheo 
narshan s property. This suit v.-a 
brought on the 18th February 190S 
Gobinda had leased a portion of tlv 
share of Sbeodarsban after his death h 
two leases, by one of which, dated t?0tl 
August 1887, she bad transferred th 


The learned Subordinate Judge baa 
discredited tHe evidence upon this point, 
and he has found that it is not proved 
that any such arrangement was made. 

I am not satisfied that the learned Sub¬ 
ordinate Judge bad any right to discredit 
the evidence with regard to the arbitra¬ 
tion by Bednath. But even accepting 
the circumstance that Ram Kuar paid 
Rs. GOO for the redemption of these 
leases, it is not established satisfactorily 
that she satisfied ths encumbrance from 
joint family funds. In fact the evidence 
would go to show that she borrowed the 
money in order to satisfy this encum¬ 
brance and that no part of the satis¬ 
faction of the encumbrance was borne 
by joint family funds, and there is lur- 
ther no evidence to show that the money 
which she borrowed to satisfy this 
encumbrance was re-paid from joint 
family funds. Thus I agree with the 
learned Subordinate Judge that the 
evidence is insufficient to justify tho 
conclusion that the property, which 
descended from Sheodarshan to Suraj 
Bakhsh and Balbhaddar Bakhob, wag 
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treated as joint family property after 
it came into their possession. The last 
point raised by the learned Counsel for 
the appellant is on the view of the law 
taken by the learned Subordinate Judge. 
The learned Subordinate Judge considers 
that property inherited from Sheodarshan 
by Suraj Bakhsh and Balbhaddar Bakhsh 
was not property to which the doctrine 
of survivorship applies. The first case 
to which reference should be made is 
the case cf Jasoda Koer v. Slico Pershad 
Singh (l). This was a case in which 
two persons, Kashi Prasad and Sheo 
l>as, who formed members of a joint 
Hindu family governed by the Mitakshara 
law succeeded to the property of their 
mother’s father. A Bench of the Calcutta 
High Court decided that the principle of 
survivorship under Mitakshara Law is 
limited to two descriptions of property, 
(l) that which is taken as unobstructed 
heritage and property acquired by means 
of it, and (2) that which forms the joint 
property of reunited co-parceners, and 
that property inherited by brothers 
from their maternal grandfather is not 
of either description. In this decision 
the learned Judges composing the Bench 
referred tu the decision of their Lordships 
of the Privy Council in Katama Nat - 
chair v. Rajah of Shivagunga (2), with 
special reference to the observations of 
their Lordships commencing at p. 610. 

it was observed by their Lordships 
that there was no doubt as to the fact 
that the separate property of a Hindu 
governed by the Mitakshara law des¬ 
cended to widows in default of male 
issue and that separately acquired pro¬ 
perty did not fall into the common Ptcck 
and pi93 like ancestral property. They 
went on to say that where there is male 
issue, the family property and the 
separate property would not descend to 
different persons but would descend in a 
different way and with different conse¬ 
quences; the sons taking their father’s 
share in the ancestral property subject to 
all the rights of the co-parceners in.that 
property, and taking his self-acquired 
property free from those rights. At p. 
615 they says (this page appears to have 
been quoted as p. 611 in another edition): 

“According to the princ'p’es of Hindu law, 
there is no co-parcenaryship bet *een the different 
members of a united family, and survivorship 
following uoon it. There is co mmunity of in- 

1. (18-0) Ii7 Cal 337 

2. (1S65)=2 W R319ML A 532(P C), 


tere?t and unity cf possession between all the 
members of the family, and upon the death of 
any one cf th^rn the others may well take by 
survivorship that in which they ’had during the 
deceased’s life-time a common interest and a 
common possession. But the Uw 'of partition 
shows that as to the separately acquired pro¬ 
perty of one member of a united family, the 
other members of that family have neither 
community r>f interest nor unity of possession. 
The foundation, therefore, of a’ right to take 
such property by survivorship fails; and 
there are no grounds for postponing the widow’s 
right to any superior right of the co parceners in 
the undivided property.*’ 

The question of obstructed and non- 
obstructed heritage was further consi' 
dered at P. 617. The learned Judges of 
the High Court stated at p. 35 of the 
Calcutta case, “Though some of the 
observations made in those cases” (that 
is, in the Shivagunga case and another 
case) 

“and specially the proposition therein laid 
down that joint property follows the principlo 
of survivorship, might appentlv be coDStimd in 
favour of the respondent's contention.*’ 

(which was that property inherited by 
members of a joint Hindu family from a 
maternal grandfather would pass by sur¬ 
vivorship) 

“it should be borne in mind that their Lordship 
in those cases bad only to distinguish between 
joint property and separate property, and were 
not called upon to distinguish between different 
descriptions of joint property/* 

This observation appears to overlook 
the fact that their Lordships did refer 
to questions of obstructed and unobstruc¬ 
ted heritage. The learned Judges then 
proceeded to lay down as a test for 
succession by survivorship the test whe¬ 
ther a co-owner in property could at any 
time before partition say what the extent 
of his share was. They decided that if 
his share were subject to variation by 
successive births of other co-owners, 
and if his right was undefined at its 
inception and unascertained UDtil parti¬ 
tion, it was most natural that it should 
lapse by death to the surviving co- 
owners instead of passing to the heirs of 
the deceased, but that when such shares 
were defined from the beginning and 
were not subject to any variation by the 
subsequent birth of a co heir, it would 
pass to the hsirs of the deceased and not 
to the surviving co-owners. At p. 37 
the learned Judges referred to the 
English translation of Colebrook, Ch. 1, 
S. 1, para. 27, of the Mitakshara and 
pointed out that it contains an in- 
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accuracy. The paragraph in questions 
is as follows: 

L'hcreforc it is a settled point, that property 
in the paternal or ancestral estat? is by birth : 

The word “ancestral"^ a translation 
cf the Sanskrit word “paitimaha ‘ and 
the learned Judges noted that that word 
does not mean ancestral ’. They said 
that it mean3 “grandfather* or “belong¬ 
ing tc the grandfathers." Their trans¬ 
lation is not altogether quite correct, 
and an absolutely accurate translation 
is “fatber'9 father’s or belonging to the 
father*8 father.” The learned Judges 

concluded by saying 

“Upon fcha whole, we think, it is in accordance 
with the letter as well as with the spirit of the 
Mitatshara law to hold that the principle of 
survivorship is limited to two descriptions of 
property, namely. (1) what is taken as unobs¬ 
tructed heritage and property acquired by 
means of it, and (2) what forms the joint pro¬ 
perty of reunited co-parceners; and that property 
obtained in the ordinary course of inheritance 
is not subject to that incident." 

The next case to which I refer is the 
case of Samitiadha Pillai v. Thanga - 
thani (3). Tnis is a decision by a Bench 
of the Madras High Court. The faots 
were as follows: A certain person whom 
we may call A (the name not hamg given 
in the printed report) haltwasonsB 
and C. B had a son called Kolandave- 
layuda Pillai. C had two sons D and F. 
D had two soo9 F and G, and E had one 
eon Ramasami Pillai, F died leaving a 
widow. The point of dispute was whe¬ 
ther F, G and Ramasami Pillai were 
joint. Another point of dispute was 
whether such property as F had inherited 
from Kolandavelayuda Pillai would des¬ 
cend to his widow as his heir or to 
others members of the joint family by 
right of survivorship. The learned 
Judges quoted with approval the decision 
which has already, been discussed in 
Jasoda Koer v. Sheo Pershad Si/igh (l), 
and finding that there was nodistinction 
in principle between property derived 
from a mother's father and property 
derived from a male collateral, held that 
the rule of survivorship did not apply. 
They continued, 

“To hold otherwise would be to recognize ns 
co-parceners with rlgbts of survivorship a group 
cf porsens who might be desoendod from different 
parents and might at ihe same time bolono to a 
larger group having another and distinot f.mily 
property of their own." * 

It is to be noteJ that the facts in the 
present appeal are sim ilar to the facts in 

(3) (1916) 19 Mad 70 — 


this Madras case. In both cases the 
property has been inherited from a male 
collateral. I now come to a decision of 
their Lordships of the Privy Council in 
which the principles laid down iu the 
above cases were discussed, dissented 
from, and overruled. This is the case ot 
Venkayyamma Gam v. Venkata ravian- 
ayyamma Bahadur Garu (4). Io this 
case a certain Venkat Rao died leaving 
a widow and a daughter. The daughter 
was married and had two sons. enkat 
Rao’s property was his own separate 
property. He was not a membar of a 
joint Hindu family and bi9 property was 
apparently self-acquired. The widow 
died in 1875. Thedaughter died in 1834. 
Her* two sons Niladri and Appa Rto 
forme! the members of a joint Hindu 
family governed by the Mitakshara law. 
The question was whether the property 
inherited from Venkat R*o descended to 
Niladri and Appa Rao jointly with benefit 
of survivorship or jointly or in common 
without benefit of survivorship. At p. 

686 their Lordships said: 

"What then was the character of the property 
which they took ? In the grandfather’s hands it 
was separately acquired property. In the hands 
of the grandsons it was aocestral property which 
had devolved on them under the ordinary law 
of inheritance. Niladri and Appa Rao were 
members of a united family." 

This property was not property 
acquired through unobstructed inher¬ 
itance. Property acquiredfrom amother’s 
father U property acquired through an 
obstructed inheritance, for it is not 
property in which the inheritor succeeds 
by virtue of his birth at the time that 
be is born. He succeeds to it only in 
default of other heirs. If his mother's 
father had had a son, the property would 
descend to his mother’s father's son, and 
it is only in default of such issue that 
the property may eventually be inherited 
by the daughter s son. It is clear then 
that, when their Lordships said that the 
property derived by Niladri and Appa 
Rao from the mother's father was an¬ 
cestral property they did not mean by 
this that it was property in which 
Niladri and Appa Rao had a right at the 
time of their birth by virtue of their 
birth, and they clearly laid down later 
that the inheritance was obstructed. 
After the paragraph in which they 
described the character of the property 
their Lordships proceeded to quote with 

(4) (1902) 25 Mad 678=29 I A 16G (P C) 
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approval a portion of that passage out of 
A atama Xatchiar v. Rajah of Shivagunga 
(2), to which I have already referred and 
they continued: 

It is true that on acceding to their grand¬ 
fathers property. Xiladri and Appa Kao might 
have partitioned it. but they did not do so." 

Then follow the words: 

'It is the right to partition which determines 
the right to take by survivorship, and where 
tbe-c is no partition the survivor takes." 

I heir Lordships then proceeded to 
discuss the correctness of the principle 
laid down by the learned Judges of the 
Madras High Court to the ellect that 
persons who succeeded to joint family 
property in a joint Hindu family governed 
by the Mitakshara law take as tenants- 
io-common in case of obstructed in¬ 
heritance. They said that in previously 
oeci ed cases it had not been found 
universally that such persons succeed 
as tenants-in-common to such pro¬ 
perty. They noted that members of a 
joint family who succeed to self-acquired 
property take it jointly and that widows 
and daughters also succeed jointly, and 
then they proceeded to discus* the value 
of the ruling of the Calcutta High Court 
in Jasoda hoc?’ v. Sheo Pershod Singh 
fl), and the ruling of the Madras High 
Court in Saminadha Pillai v. Thanga - 
thanni (3), and they said: 

"The Calcutta decision appears to their Lord- 
ship to have been based upon a view of tbe Mitak- 
shara law which further investigation shows to 
bo orronerus, viz., upon the view that according 
to the Mitakshara law the doctrine of survivor¬ 
ship is limited to unobstructed successes and 
to the succession to the joint property of reunit¬ 
ed co-parceners.” 

Frrm this decision of their Lordships 
it follows that if tbe view taken in tbe 
Calcutta decision is erroneous, then ac¬ 
cording to the Mitakshara law the 
doctrine of survivorship is not limited 
to unobstructed successions and to the 
syccession to the joint property of re¬ 
united co-parceners. Their Lordships 
then continued: 

“It does net follow that because the reisons 
given for a decision are unsatisfactory the deci¬ 
sion itself is erroneous. But in this case the 
decision in question appears to their Lordships 
to he opposed to the principles which regulate 
the devolution of joint family property to which 
the Mitakshara law i6applicable and they, th< re- 
fore, cannot adopt the decision in Jaioda 
Kocr v. Sheo Per shad Singh (l). They think it 
erroneous. The decision in Saminadha Pillai v. 
Thangathanni (8) and the deci-ions appealed 
rom are both basad upon the same objec¬ 
tions." 


if the decision in Saminadha Pillai v. 
Thangathanm (3) is open to tbe same 
objections as those given by their 
Lordships to tbe decision in JasodaKoer 
v. Sheo Per shad Singh (1), it is opposed 
to tbe principles which regulate tbe 
devolution of joint family property to 
wluch the Mitakshara law i, applicable. 

This decision of their Lordships of the 
f/‘ v V Council has been considered by 
High Loucts in subsequent cases. The 
first of thess is a Full Bench ruling of 
the Madras High Court in Karuppai 
Aacluar v. Sankaranarayanan Chelty 
(o) In that case the point for dispute 
was whether the plaintiff as the heir of 
her husband who had died issueless was 
entitled to claim a third share in the 


property, to which share her husband 
would Lave been entitled in his life¬ 
time if a partition had been effected. It 
was argued that the estate which de¬ 
volved upon the sons of a sister from 
the sister’s brother that is to say, from 
the maternal uncle, the sons being 
undivided when the inheritance opened, 
devolved as joint family property with 
the incident of the right of survivorship. 
The following question was referred for 
the opinion of a Full Bench: 

^ hether the estate of a male which devolves 
by inheritance on his sister’s sons who at the 
time that the succession open*; happened to bo 
undivided members of one and the same joint 
Hindu family governed by the Mitakshara law 
but possessing no joint family property, is taken 
by the brothers as joint f.amilv property with 
the incident of survivorship as generally under¬ 
stood under the Mitakshara law or as co-beirs 
each entitled to an undivided one-third share 
which, on the death of one of them without 
male issue, devolves as his sepa ate property on 
his widow.” 


The learned Judges of the Madras High 
Court considered that the decision of 
their Lord9hip3 of the Privy Council in 
Venkayyamma Garu v. Venkataram - 
anayyamma Bahadur Garu (4) did nob 
apply to the devolution of sfcridhanam 
property. It is not necessary for me to 
decide in this case whether their Lord- 
ships’ decision would affect stridhanam 
property, as the distinction drawn by 
the learned Judges with regard to the par¬ 
ticular case before them has no bearing 
on the decision of the present appeal. 
They pointed out at page 305 that fcheir 
Lordships had abstained from layingdown 
that, as a universal rule, a heritage which 
devolves upon co-heirs, who happen 
5. (1904) 27 Mad 300. 
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to bo all or some of them members of an 
undivided family under the Mitakshara, 
is taken by them with benefit of survi¬ 
vorship, and they continued that the 
author of the Mitakshara does not make 
a distinction between “obstructed” and 
‘ unobstructed” heritage in respect of the 
devolution of stridhanam property, such 
distinction according to his scheme being 
pertinent only to the inheritance of the 
property of a male. Therefore, they 
considered that the decision of their 
Lordships did not prevent them from 
concluding that the iu!e of survivorship 
did not apply to the case before them. 
They, however, went on to discuss 
points which were not directly before 
them in that case, one poiot being as to 
wbat their Lordships meant by the 
words “ancestral property” when they 
said at page 686 of 25 Madras. “In the 
hands of the grandsons it was ancestral 
property.” They said at page 310. 

“In the Hindu law the word ‘ancestor* is not 
used in the wide senso in which it is used iu 
English law as njciely equivalent to the pro¬ 
positus and as the correlative of beir. In Hindu 
law it is used only # as signifying a direct as¬ 
cendant in the paternal or maternal line, and 
more technically as signifying the paternal 
grandfather and his ascendants in the male line 
and in Colebrook’s Translation of the Mitak¬ 
shara, it is the expression •father’s father’s pro- 
vtri mi . translated into 'ancestral property ' 
, bile it may or may not bo that the expression 
ancestral property' in iheir Lordships’ jude- 
raent is used in the latter sense, in which 

technical sense it is used in several judgments 

ofthdr Lordships of the Privy Council and also 

by the Indian Legislature [Suraj Bunsi Kocr v. 

r f- e ’X", d St .' l,jh (G) - Kumart Dcbi v 

i7nlZ r‘ V {! abal .^‘ Suranem 

icnhata Gopala Barasimha How v. Ha,ah 

, Lak f! ,wa yenkama How (8), Vm- 

IndT*/* S>a°a d l lrV V ' Gouree ’““l‘ Cliowdhry (D; 

( 1877 Vl i an ’ Scb ' ^‘ 0the Indian L i“itation Act 

i l c 8 ^ 7 appears 10 “S clear that it is not u <ed 

TJnZir? Pr °P*J. ty otber lhan ‘bat which has 
devolved from a direct ancestor ei her in the 

Cr rn rl 0 /sh mSter K al UU0 - In the 

thfl d ?' PS P ro P° rt - v had devolved from 

I have been unable to find that the 

rh°« r Mi. T' pr °P 0 rt y’'are used in 
the Mitakshara law. The learned Judges 

jnth iB oa 8 e admitted that the words 

traSafL ath hftV6 b60Q Correctly 

I oan Hnd 89 dD k ce9fcr81 '’ by Colebrook 
L®; 1 “J 1 no authority for the proposi 
tionthat_m^he Mitakshara law ?here is 

1. (I860) 6 Cal 148 =6 I A 88 “ - 

*’ J. 1 ®® 2 ) 29 c al *38=29 I A 82 (P C) 

?• J, 1 ® 6 ') 12 W R 40=13 Ml A 118 IP 01 


one word which can be translated "an¬ 
cestral” which includes ODly the two 
expressions, "father's father's’’ and 
"mother s father's." Where their Lord- 
ships have used the word "ancestral" in 
their previous judgments, the distinction 
has always been betweeo self-acquired 
property and non self-acquired property, 
and the word "ancestral” has meant 
simply non-self-acquired property. In 
the ordinary English legal meaning of 
the word "ancestral" the meaning would 
be the same. The word ancestor" would 
be used as correlative of heir, and the 
words' ancestral property" would simply 
mean inherited property as opposed tc 
9elf-acquired property. Whether the 
inheritance was obstructed heritage o- 
unobstructed heritage in the Hindu law, 
the property would equally be ancestral 
in this sense. According to tho learned 
Judges who decided this case, their 
Lordships of the Privy Council when 
they used the word "ancestral" in 
this connection meant property inherited 
either through an unobstructed inherit¬ 
ance or through an obstructed inheritance 
in the particular case of inheritance from 
a mother’s father, but no other. 

I do not find that there is anything in 
the Hindu law to support such a mean¬ 
ing being given to the word "ancestral" 
or that there is anything in their Lord- 
ships judgment from which it can he 
deduced that this peculiar meaning \va6 
intended to he applied to the word. The 
view that [ take is that, when their 
Lordships used the words, "ancestral 
property which had devolved od them 
under the ordinary law 0 f inheritance," 
they meant that the property was 
inherited property. The mother’s father 
had acquired the property; hisdaughter’s 
sou9 inherited jt. Thus it was "ancestral" 
or inherited." At pago 313 the learned 
Judges said: 

“If, therefore, wo are to understand the ex¬ 
pression ancestral property' in their Lordships’ 
judgment otherwise than m its technical sense 

on C M« h‘ 8 fiV' hlCh ' l ‘ S P r °P° rt - v in which a son 
T h beC , 0me ® 80 0 l l Uft ' ow ner with his 
S ' 6 r8SUl « t °m the rulin6 will be that a 

JOi “ t 1 f , a “' ,y Property unknown to the 
Mitakshara will be brought intoexisionce.” (0 p), 

, thi9 P^sago it would appear 
that the learned Judges considered that 
they might make the supposition that 
the.r Lordships used the words "ances¬ 
tral property" as meaning property in 
wbioh a son at his birth became an equal 
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owner with his father. With due res¬ 
pect to the learned Judges, it appears 
that their Lordships did not- mean that 
and could not have meant that, for the 
property inherited in that case by Niladri 
and Appa Rao was property in which 
their father had no share and Niladri 
and Appa Rao did not on their birth 
become entitled to the property of their 
mother's father. They became entitled 
to the property of their mother’s father 
on the death of their mother. Niladri 
was born in his grandfather’s life-time. 
He had no right in his grandfather's 
property on the date of his birth. 
Whether the result of their Lordships' 
ruling is or is not that a species of joint 
family property unknown to the Mitak- 
shara will be brought into existence, it 
is clear that the word ‘ancestral’’ as 
used by them cannot bear the meaning 
assigned to it by the learned Judges. 
I have finally to refer to one more pas¬ 
sage in this judgment which occurs at 
p. 314: 

“The observation of the Privy Council that 
Saminadha Pillai v. Thangathanni (3) case is 
open to the same objection as the decision of this 
Court in Vcnhaygamma Garu v. Venkatarama- 
nayyamma Bahadur Garu (4) can be construed 
only as a disapproval of the general position there¬ 
in maintained that survivorship cannot exist in 
any case in which property passes as obstructed 
heriURe, and not as a disapproval of the actual 
decision in the case, even apart from the ques¬ 
tion of fact on which also it was based." 

The decision in Saminadha Pillai v. 
Thangathanni (3) wa9 on two points, 
the first being that the doctrine of 
survivorship did not apply to property 
inherited by members of a joint Hindu 
family governed by the Mitakshara Law 
derived from a collateral, and the second 
being that the three heirs were divided 
and the property devolved upon them. 
The second point was a poict of fact, 
and on that alone the defendants' appeal 
failed. The learned Judges considered, 
as shown by the above quotation, that 
their Lordships of the Privy Council 
decided that property derived by the 
members of a joint Hindu family govern¬ 
ed by the Mitakshara Law from a col¬ 
lateral was not property to which the 
law cf survivorship applied, and that 
the Judges, who decided the case of 
Saminadha Pillai v. Thangathanni (3 . 
were quite right in holding that in such 
a case the law of survivorship did not 
apply, although their decision was wrong 
because they had approved of the deci¬ 


sion in Jasoda Koer v. Sheo Pershad 
Singh (1). which stated that the rule of 
survivorship did not apply to property 
derived from a mother’s father. 

In Saminadha Pillai v. Thangathanni 
(3) the learned Judges found that the 
Calcutta High Court had rightly decided 
that the rule of survivorship did not 
apply to property inherited from a 
mother’s father, and as they could find 
no-distinction between the cise of pro¬ 
perty inherited from a mother’s father 
and property inherited from a collateral 
they found that the rule of survivorship 
did not apply to property inherited from 
a collateral. Their Lordships said that 
this was not a good decision. In Karup - 
pai Nachiar v. Sankaranarayanan Chetty 
(5) it is suggested that what their Lord- 
ships meant was that the rule of sur¬ 
vivorship did apply to property inherited 
from a mother’s father, that there was 
a distinction between property inherited 
from a mother’s father and property 
inherited from a collateral, and that 
thus the rule of survivorship did not 
apply to property inherited from a col¬ 
lateral. I am unable to attach such a 
meaning to their Lordships’ decision. 
It would appear to me that the learned 
Judges who decided the case of Sami - 
nadha Pillai v. Thangathanni (I) cor¬ 
rectly stated that in principle there was 
no distinction between property inheri¬ 
ted from a mother’s father and property 
inherited from a collateral. Thus if the 
rule of survivorship applies to the former 
case it must also apply to the latter. 
The meaning of the word ancestral” in 
their Lordships’ judg nent was considered 
by a Bench of the Allahabvd High Court 
in Jamna Prasad v. Bam Pariap (10). 
The learned Judges who decided that 
casec onsidercd the decision of Karuppai 
Nachiar v. Sankaranarayanan Chetti 
(5), and dissented from it. Their opinion 
was that the words “ancestral property 
were used by their Lordships in a very 
general sense and that they were not 
used in the sense of property in which 
the sons acquired by birth a joint interest 
with their father. That is the view 
which I take also. 

In Gurumurthi Beddi v. Gurammal 
(il), a Bench of the Madras High Court 
found directly that the property inher¬ 
ited from a collateral r elation is not 

10. (1907) 29 All 667. 

11. (1909) 32 Mad 89=1 I C 750. 



Oudh 43 


1916 SURAJ BakhsH v. Sukhdei (Kanhaiya Lai, A. J. C.) 


fcakon as ancestral property and subject 
to the incideot9 of ancestral property. 
Tho decision is very short and merely 
states that the present ca:e is not 
governed by the judgment of the Frivy 
Council : Ycnhayyamma Oaru v. Ven- 
haiaramanayyamma Bahadur Garu (4), 
but by the principle of the decision in 
Karuppai Nachiar v. Sankaranarayan- 
an Chctly (5). The point which I have 
discussed, whether there is any distinc¬ 
tion in principle between property de¬ 
rived from a mother’s father and property 
derived from a collateral, is not touched 
on in Gurumurthi JReddi v. Gurommal 
(11). The lust case in which this deci¬ 
sion has been discussed is Baillukhmani 
v. Kcshavlal Ranchhod (12). It was 
there decided that in Gujerat daughters 
succeeding to the non-technical stridhan 
o( their mother take several interests. 
To such a case as that the decision of 
their Lordships in Karuppai Nachiar v. 
Sa nkaranarayana n Che tilt (5) would 
certainly have do application. I have 
now disposed of the cases iD which the 
High Courts have discussed the moaning 
of this ruling. It appears to me that 
the distinction sought to be drawn in 
Karuppai Nachiar v. Sankarnarayajian 
Chatty (5) is not a good distinction, aod 
that in applying the law as laid down by 
their Lordships of the Privy Council the 
following points should be considered : 
(1) Is the family a joint Hiudu family 
governed by the Mitnksbara Law ? (2) 
Was the property inherited or self-ac¬ 
quired > (3) When it was inherited by 
the members of the joint Hindu family, 
could it have been partitioned ? If the 
property has been inherited by members 
of a joint Hindu family, if it could have 
been partitioned among them at the 
time that it was inherited, the rule of 
survivorship applies. 

In the present case tho property was 
inhered by Suraj Bakhsh aod Balbhad- 

H7n,W bSh -i Wh ° r W0re members a joint 
H fT a 1 } WaS Dofcsel f-acquired. 

berI nV ' t ! d i. y them both mem. 

tim« /v,\ -? 1Dfc Hlndu family- At the 
either tn^.! - WaS lnhorited it "as open to 
the nrl ^ r Parfci ‘ ioQ ° f hia Serein 

2t T :liT^r b pro '’ er ‘ y mme by 


decree Appeal No. 30, and direct that the 
claim of Suraj Bakhsh he decree:! in full, 
that he receive full costs on his original 
plaint in the lower Court from Sukhdei 
and Janardan Das, and that Sukhrlei and 
Janardan Da9 pay their own costs and 
those of Suraj Bakhsh in Appeal No. ^0. 

Kanhaiya Lai, A. J. C. —I regret 
that 1 am unable to agree with my 
learned colleague in the conclusion at 
which he has arrived in the case. The 
dispute relates to a half ’share of certain 
property which belonged to two brothers 
Balbbaddar Bakhsb, the husband of 
Mt. Sukhdei, defendant 1, and Suraj 
Bakhsh, the plaintiff-appellant. Bal- 
bhaddar Bakhsh died on 26th May 1911. 
The allegation of the plaintiff was that 
he lived jointly with BilbhaddarBakhsh 
and became entitled on his death to his 
half share by survivorship. He further 
alleged that Mt. Sukhdei, the widow of 
Balbhaddar Bakhsh. had wrongfully exe¬ 
cuted a lease of the entire share in dis¬ 
pute in favour of Janardan Das, defen' 
dant 2, without any right and that the 
lessee had wrongfully obtained possession 
He therefore claimed possession of the 
said property with future mesne profits, 
making Mt. Sukhdei and Janardan Das 
parties to the suit. The defence of Mt. 
Sukhdei was that her husband,* Balbhad¬ 
dar Bakhsh, lived separately from the 
plaintiff, that the plaintiff consented to 
the entry of her name in the revenue 
papers and agreed to allow her to remain 
in possession of the share of her husband 
in the capacity cf a Hindu widow for 
her life without any power of alienation, 
in consideration of her desisting from 
bringing a claim in respect of the move¬ 
able property loft by her husband, of 
which the plaintiff nad taken possession 
that there was a custom in the family 
under which a widow was entitled to the 
share of her husband, whether the family 
was separate or joint, and that tho claim 
was barred by S. 115, Evidence Act The 
defence of Janardan Das was that the 
lease did not comprise anything more 
than a life-interest of Mt. Sukhdei in 
the estate of her husband. The Court 
below found that Balbhaddar Bakhsh 
and the plaintiff lived jointly, that no 
custom or settlement of the kind alleged 
by Mt. .Sukhdei, defendant, was estab- 
hshed and that the plawas entitled 
to a deorea for possession, except in re¬ 
gard to the portion of the property which 
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was inherited by Suraj Bakhsh and Bal- 
bhaddar Bakhsh from their uncle, Sheo 
Darshan, on the death of his widow, 
Mt. Gobinda. Both the parties appeal. 

It is not disputed that Thakur Prasad, 
through whom the parties claim to de¬ 
rive their title, was the owner of an 
8-annas share in the villages Mahasua. 
Hirupur Gutaiya and Deokali and a 
o annas 4-pies share in Mauza Mahita. 
He left four sons, Pali, Sheo Darshan, 
Chandi Prasad and Data Ram, who lived 
separately. Pali was succeeded by his 
son.Shanker Pra9ad, who died without 
issue. His 1 '4th share devolved on his 
death on his uncles, Sheo Darshan, 
Chandi Prasad and Data Ram. Sheo 
Darshan died, leaving a widow Mt. 
Gobinda, who inherited his share 
amounting to 2-annas 8-pies in the 
villages Mahasua, Hirupur Gutaiya and 
Deokali aud a 1-anna 9 1/3-pies in the 
village Mahita. On the death of Mt. 
Gobinda in 1902, that shire devolved on 
Data Ram to the extent of half aod 
Suraj Bakhsh and Balbhaddar Bakhsh 
sons of Chandi Prasad, to the extent of 
l/4th each, and mutation of names was 
effected accordingly in the revenue 
pipers. Balbhaddar Bakhsh thu9 be¬ 
came the owner of a 2 annas share in 
the villages Mahasua, Hirupur Gutaiya 
and Deokali out of which an 8-pies share 
was inherited by him from Sheo Darshan 
on the death of his widow, and of a 
1-anna 4-pies share in Mahita, out of 
which 5 1/3-pies were inherited by him 
from Sheo Darshan on the death of his 
w i d o-w. 

The main question for consideration in 
the appeal i9 whether ’the plaintiff was 
living jointly with Balbhaddar Bakhsh 
on the date of his death, aod if so, whe¬ 
ther he is entitled to claim the share 
inherited by Balbhaddar Bakhsh from 
his uncle, Sheo Darshan, on the 
death oC his widow, in addition to his 
share in the ancestral estate. Chandi 
Prasad, the father of Suraj Bakhsh and 
Balbhaddar Bikbsb, died according to 
the evidence about 16 or 17 ^ears ago. 
His sons were then minors. On 30th 
August 1895 Mt. Ram Kuar, the mother 
of the minors, obtained a certificate of 
guardianship in which it was stated 
that Suraj Bakhsh shall attain the ago 
of 18 years in May 1905 and Balbhaddar 
Bakhsh in August 1909 (Ex. 1). The 
minora were then living jointly with 


their mother, who got her brother, Par- 
meshardin, to look after the management 
of the estate of the minors. Mt. 
Sukhdei was married to Baldhaddar 
Bakhsh in or about the year 1905. Her 
gauna took place the same year. For 
some time the two brothers managed to 
live amicably but differences cropped up 
between them eoon in consequence of 
the protligate character of Suraj Bakhsh 
and the debts which he had incurred on 
the security of the family property. It 
i3 admitted by Parmeshardin that Suraj 
Bakhsh i3 now indebted to the extent of 
Rs. 8,000 or thereabout, and that out of 
that sum Rs. 5,000 were borrowed by 
him before the death of Balbhaddar 
Bakhsh on bonds to which he alone was 
a party. It appears from the evidence 
of Mt. Sukhdei and Lalta Prasad that 
Suraj Bakhah wanted Balbhaddar Bakhsh 
to join him in the execution of the said 
bonds, but the latter objected to his in¬ 
curring any loans or spending anything 
except from his half 9hare of the profits. 
It is admitted by Sadho, a witness for 
the plaintiff, that prostitutes u-ed to 
come to the house of Suraj Bakhsh on 
the 'occasions of the Holi and Diwali 
festivals. Balbhaddar Bakhsh res¬ 
ented the expenditure of the joint 
funds for such purposes. It appears 
from the evidence that a separation took 
place between the brothers in consequ¬ 
ence sometime in 1909, at which the 
household goods and cattle were divided 
and it was settled that the income of the 
villages should be divided between the 
brothers thereafter in equal shares. Mt. 
Sukhdei states that there was a quarrel 
about the prostitutes once during the 
time she was in the house after her 
gauna and that she saw two prostitutes 
comiDg. Whether they came for rewards 
given on ceremonial occasions, as stated 
by Parmeshardin, or for other purposes, 
is not clear. Lalta Prasad states that 
Suraj Bakhsh told Parmeshardin on the 
occasion of the Flolipreceding the sepa¬ 
ration that a number of prostitutes had 
come and that 'the Holi should be 
very well observed: whereupon Balbhad¬ 
dar Bakhsh remarked that his share 
should be divided and that the Holi 
could then be celebrated by them in any 
way they liked. Lalta Prasad is married 
to the sister of Mt. Ram Kuar and ia 
interested equally in the welfare of both 
the brothers. 
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Tlie Court below disbelieved him, be¬ 
cause it found certain discrapaocies bet- 
w ego his present statement ?-nd bhafc made 
■before a Deputy Magistrate, but what- 
those discrepancies were is not stated, 
and no attempt was made to ask the 
witness to oxplain them as required by 
S. 145, Evidence Act,and emphasized by 
the Judicial Committee in Bal Gangadhar 
Tilafc v. Shri Shriniwas Pundit (13). 
The statement of Lalta Prashad as to 
the division of the household goods and 
cattle ether than plough-oxen is corrobo¬ 
rated by the evidence of Bhondu, a 
grandson of Data Rara, who is similarly 
related to the parties and there is do 
sufficient reason for disbelieving their 
statements. It appears, moreover, from 
the evidence that Mt. Ram Kuar, the 
mother of Suraj Bikbsh and Bilbhaddar 
Bakhsh, has been receiving the ront of 
20 bighas kham of Uni in Hirupur 
Gutaiya for her pocket expenses since 
the separation. Mt. Sukhdei states that 
from the time of separation, Mt. Rim 
Ku*r used to dine at times with one son, 
at times with the other; and Parmeshar- 
din admits that she has been realizing 
the reuts of the said 20 bighas and living 
in the same room in which the wife of 
Suraj Bakhsh is living. Both Data Ram 
and Bhondu state that the said 20 bighas 
were allotted to Mt. Ram Kuar at the 
time of partition, and that statement is 
corroborated by the evidence of Mt. Ram 
Kuar herself, who admits realizing 
Rs. 40 per year in her own name from 
the tenants of Hirupur Gutaiya every 
year from one or two years. Parmesbar- 
dio tries to make out that she has been 
realizing the said rent from five or six 

years, but he iscontradicfced on that point 
by Mt. Ram Kuar herself. 

There was no occasion fo * the allot¬ 
ment of the said land to Mt. Ram Kuar 
if no separation bad taken place between 
her sons, because all her expenses in 
that case could have been met from the 
joint funds. Under the Hindu law she 
could have claimed an equal share with 
her sons, but she evidently contented 
herself with a provision of 20 bighas of 
land for her contingent expenses with 
liberty to mess with any of her sons she 
chose. The conduct of the plaintiff, in 
executiog a lease and a power-of-attorney 
on h^a ow n account after the separation 
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and ia asseufciogto the application 
by Mt. Sukhdei for the entry of her 
name in the village paper* after the 
death of Balbhaddar Bakh?h, is also 
consistent with the theory of the defence. 
It appears that on 4th December 19iO 
both Sunj Bakhsh and Balbhaddar 
Bakhsh executed a joint, lease of their 
entire share in Mahita in favour of 
l’ragdin (Ex. A-25J, hut subsequently 
Suraj Bakhsh made a mortgage on his 
own account iD favour of Mahadin and 
Jagannath on 31st August 1911 in respect 
of his ODe anna six pies share in Hirupur 
Gutaiya (Ex. A-27). 

He executed it to pay off a debt taken 
by him in 1905. [f it was ajoiut family 
debt, Balbhaddar Bakhsh would have 
been asked to join in it but Balbhaddar 
Bakhsh did not join in its execution On 
7th August 1911 the plaintil! executed a 
power ot attorney, appointing l'ar. 
meshardin his general agent to look after 
hi® cases (Ex. A-43), hut BHbhaddar 
Bakhsh did not join in the execution of 
it, though he had joined in the execution 
of a lease written on 4th December 1910. 
The mutation proceedings which took 
plaoe after the death of Balbhaddar 
Bakhsh were conduoted hy Lachhmi 
Narain, the brother of Mt. Sukhdei, and 
it appears from the evidence that Suraj 
Bakhsh consented to the entry of the 
name of Mt. Sukhdei and signed some 
applications for mutation in token of his 
consent. His signatures on two of the 
applications are proved by the evidonce; 
and the statement of one of the patwaris 
that Suraj Bakhsh signed blank forms, 
cannot be believed. Suraj Bakhsh is 
literate and knows Urdu, and it is difli. 
cnlt to believe that with property worth 
Rs. 12,000 at strke he should havesigned 
blank forms and taken no stens to pro. 
ceed to the Tahsil and get mutation 
effected in his favour. The proclaim, 
tions issued in connection with the 
application for mutation made hy Mt 
Sukhdei were published in the villages 
in question in the presence of Parmeshar. 
din, the general agent of tho plaintiff, 
whose acknowledgment they hear 
(Exs. A 3l toA-34.) The plaintiff did 
nob make any objection to the entry of 
the name of Mt. Sukhdei at the time 
Subsequently ho tried to reopen the pro-' 
ceedings by applying for the correction 
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The evidence adduced by the plaintiff 
to prove that he lived jointly with Bal- 
bhaddar Bakhsh, consists of witnesses 
who are manifestly interested in sup¬ 
porting the plaintiff's case. Mt. Ram 
Kuar is evidently dissatisfied with Mt. 
Sukhdei, because it is stated that the lat¬ 
ter refused to execute a power-of-attor- 
ney in favour of Parmeshardiu and leased 
the property to a stranger. Baijnatb is 
married to the sister of the plaintiff, and 
Lachhrai Narain is a samdhi of Baij- 
nath. l’armeshardin is interested in 
upholding his own management, the 
disruption of which is threatened by the 
lease granted by Mt. Sukhdei to defen¬ 
dant 2. Parmeshardin had no indepen¬ 
dent means when he came to live with 
his sister's husband, and Mt. Ram Kuar 
admits that she got Parmeshardin mar¬ 
ried twice and that his wife lives with 
her. The evidence of separation adduced 
by the defendants, which is corrobora¬ 
ted by the conduct of the parties, and 
the allotment of a separate parcel of 
land to Mt. Ram Kuar for her contin¬ 
gent expenses is therefore more reliable 
and worthy of credit. There is no satis¬ 
factory evidence to show that any cus¬ 
tom existed of the kind set up by Mt. 
Sukhdei, entitling a widow to succeed to 
the property of her husband, even if the 
family was joint or to establish that a 
settlement of the kind alleged took 
place between the parties at Malihabad 
after the mutation proceedings had end¬ 
ed. But the plaintiff has nevertheless 
no right after separation to claim the 
disputed property to which Mt. Sukhdei 
is entitled under the Hindu law. 

The portion of the propercy inherited 
by Balbhaddar Bakhsh from his uncle, 
Sheo Darshan, on the death of his widow 
was moreover neither ancestral nor joint 
family property. The plaintiff’s own 
witnesses admit that Sbeo Darshan was 
living separately from his brothers and 
the share inherited by Balbhaddar 
Bakhsh on the death of Mt. Gobinda 
was therefore obstructed heritage, which 
descended on his widow in the same 
manner as if it had been the separate 
property of Balbhaddar Bakbsb. Mt. 
Gobinda had in her life-time raised 
some money by a zar-i-peshgi lease of 
the property left by her husband. Data 
Ram, Suraj Bakhsh and Balbhaddar 
Bakhsh filed a suit to set aside that 
lease, claiming to be the nearest rever¬ 


sionary heirs of her husband. Mt 
Gobinda died during the pendency of 
that suit. An application was then 
made to convert that suit into one for 
possession against tho lessee. The suit 
was referred by the parties to the arbi¬ 
tration of Bednath out of Court. Bed- 
natb decided that Rs. 1,200 should bo 
paid by the reversioners on account of 
the premium advanced by the lessee, 
and it is in evidence that half of that 
sum was paid by Data Ram, and tho 
other half by Mt. Ram Kuar on behalf 
of Suraj Bakhsh and Balbhaddar Bakhsh 
who were then minors. The money was 
paid by borrowing, and no evidence is 
forthcoming to show how that debt was, 
repaid. The payment of a joint liability; 
out of joint funds would not however 
make the property on which that debt is 1 
charged a jointacquisitioD. Suraj Bakhsh 
continued to collect the profits of the 
entire estate after his separation because 
he was the lambardar, and there is 
nothing to indicate that Balbhaddar 
Bakhsh did anything to merge the share 
inherited by him from his separated uu- 
cle in the common stock. 

It is unnecessary under the circum¬ 
stances to consider whether if the family 
had been joint the plaintiff would have 
been entitled to claim the share which 
devoloved on Balbhaddar Bakhsh as an 
obstructed heritage from his uncle, but 
in view of the finding of my learned 
oolleague,-it might perhaps be desirable 
to state briefly what I consider to bo tho 
precise effect of tho decision of their 
Lordships of the Privy Council in Ven- 
kayyamma Gam v. Vcukataramanay- 
yamma Bahadur Gam '(4). That was 
a case in which an undivided brother 
sought to recover by survivorship the 
half share inherited by his deceased 
brother from their common maternal 
grandfather. Their maternal grandfather 
had only one daughter, who was the 
mother of two boys. There was no other 
male member in the joint family. Their 
Lordships repelled the view that the 
doctrine of survivorship was limited to 
cases of unobstructed inheritance, and 
treating the property inherited by the 
two brothers from their maternal grand¬ 
father as ancestral or joint family pro¬ 
perty, held that it was governed by tho 
rule of survivorship. That rule cannot 
however be extended to cases of colla¬ 
teral succession, because the property 
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inherited from separated collaterals can¬ 
not be treated as ancestral or joint 
family property. The Mitakshara draws 
,a distinction between obstructed and 
[unobstructed heritage, that is between 
the property of a father or paternal 
grandfather which becomes the property 
of his sons and grandsons by right of 
their being his sons and grandsons res¬ 
pectively and that devolving on pater¬ 
nal uncles, brothers aod the like upon 
the death of the owner and in default of 
male issue, the existence of a son and 
the survival of the owner being impedi¬ 
ments to the succession (Mitakshara, 

Oh. 1, S. 1, para. 3) ( and as observed by 
their Lordships of the Privy Council in 
Atar Singh v. Thakar Singh (14) unless 
the property comes by descent from a 
lineal ancestor in the male line, it can¬ 
not be termed ancestral in the Hindu 
law. It cannot similarly be treated as 
joint family property because according 
to the true notion of anundivided family 
in Hindu law, as pointed out in Appa- 
vier v. Rama Subba Aiyan (15), no indi¬ 
vidual member of that family can pre¬ 
dicate of the joint and undivided pro¬ 
perty that be has a certain definite share 
therein. Can it be said in regard to the 
property inherited from separated colla¬ 
terals that none of the persons inheriting 
it can predicate that he has a certain 
definite share therein? If not, then the 
mere accident of two or more persons 
living together inheriting it in defined 
shares in their individual rights would 
not make it joint family property, any 
more than a purchase of a property by 
one or more members from separate 

funds would give the other members of 

the joint family a right to share therein. 

According to the Mitakshara: whatever 
is acquired by a member without detri¬ 
ment to the paternal estate is his self- 
acquired property, in which his co- 
parceners have no interest (Mitakshara, 

Lh. I, S. 4 para. 1); and following that 
principle, their Lordships of the Privy 

v 0 U l«L iD Katama Natchi ™ 

£ \ ! S [ ltva dunga (2) that even 

in a joint family the separate property 
of a member devolves on his widow if 
he leaves no male issue. There is no 
distinction in principle between sepa- 
rately^cqmr ed property, and property 
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separately inherited by two or more 
members of a joint family. 

The writers of the Mitakshan School 
do not speak of any rule of survi- 
vorship independently of the doctrine 
of the right by birth in the paternal 
aod grand-paternal estate Lpaitrike 
paitamahe dravye, loosely translated 
by Colebrook as paternal and ancestral 
estate (Mitakshara, Chapter I, S.l para¬ 
graph 27)], and in the acquisitions made 
at the expense of the paternal stock, 
and of the right of boos to represent 
their fathers irrespectiveof the dates and 
order of their deaths. The term “rule 
of survivorship" has been invented by 
the writers of English text-books on 
Hindu Law as a convenient method of 
expressing the effect of the doctrines 
discussed in the Mitakshara. It has 
been applied to separate property thrown 
by a co-parcener into the common hotch¬ 
pot, on the principle that such an act 
operates as a surrender of gift and makes 
the property accrete to the family. It 
has similarly been applied to the self- 
acquired property of a person when it 
devolves on his death on his sons, be¬ 
cause as pointed out in Venkayyamvia 
Garu v. Venkataramanayyamma Balia - 
dur Garu (4), property which in the 
hands of his grandfather was separately 
acquired property becomes in the hands 
of his father ancestral property in which 
hi3 grandsons acquire an interest by 
birth. The rule of survivorship which 
is applicable to a joint family is not. 
however, the rule of survivorship which 
is applicable to co-widows and daughters 

because the former is a corollary of the 
doctrine of the right by birth and accre 
tmn, while the latter is a corollarv of 
what might be called the doctrine of 
life-estat68 (Mitakshara, Chapter II 
S. 1, clause 2), whereby male reversion’ 
ers are excluded or postponed until the 
previous olass of female heirs or inter¬ 
vening life-estate holders is completely 
exhausted. But where the daughters 
take an absolute estate, as in Bombay 

IU wu f * urvi * orrf »P does not apply 
though the daughters may be married to 
brothers living jointly —VithappaKasha 
Hegde v. Savitri Ganap Bhatta (16) 

In Venkayyavima Garu v. Vankatn 
ramanayyamma Bahadur Garu ( 4 ) w i *1 
was decided by their Lordships of ^ 
Priv^CounciTwas that there was 
16. (1910) 84 Bom 610=7 10440~ 
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warrant for a general rule that tbe 
doctrine of survivorship was limited to 
case3 of unobstructed heritage. They 
pointed out that, although persons who 
succeeded to ]oint family property took 
jointly if their inheritance was unobstruc¬ 
ted, \et the proposition that in cases of 
obstructed inheritance those who suc- 
ceedel took as tenants-in-common and 
not as joint tenants was “bv no means 
universally true." They considered that 
the decisions in Jasoda Koer v. Sheo 
Per shad Singh (l) and Saminadha 
Pillai v. Thangathanni (3) so far as 
they were based on that proposition, 
were open to objection. But they no- 
where said that that proposition was 
universally untrue. They referred to 
the role of partition as determining the 
right to take by survivorship, but the 
context shows that they were referring 
to the rule of partition which was an 
incident of joint family property, and 
not to the rule cf partition which was 
an incident of almost every joint owner¬ 
ship It is true that there is no right 
to take by survivorship where* there is 
no right to partition, but to assert the 
converse that there is a right to take by 
survivorship wherever there is a right 
to partition would hardly be correct. A 
right to partition might exist as much 
in the case of a joint tenancy as in the 
case of a tenancy in-cornmon. In a case 
of obstructed inheritance, the heir in- 
heriting his no community of interests 
or unity of possession with the deceased, 
and as pointed out in Bai Parson v. Bat 
Somli (17), the bash principle of a 
co-parcenary with the deceased is essen¬ 
tially absent with reference to the right 
to inherit. A judgment, as stated bv 
Lord Halsbury in Quinn v.Leaiham (19), 
is an authority for what it decides, but 
not for what may seem logically to 
follow from it. 

“Every judgment," said he “must be read 
as applicable to the particular facts proved, 
since the genetality of the expressions, which 
may be found th*-re, are not ioteoded to be 
expositions of the whole law, but governed and 
qualified by the particular facts of the case, in 
which such expressions are to be found.*’ 

In G. and C. Kreglinger v. New Pata¬ 
gonia Meat and Cold Storage Company, 
Limited (19), Haldane, L. C., in discus¬ 
sing the binding force of previous deci- 
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sions, unless the facts were indistin¬ 
guishable, observed. 

To follow previous authorities, so far as thev 
lay down principles, is essential if tbe law is to 
be preserved from becoming unsettled and vague. 
I:i this respect the previous decisions of 
a court of co-ordinate jurisdiction 

are more binding in a system of jurispru¬ 
dence such as ours than in a system where the 
paramount authority is that of a Cr.de. But when 
a previous case has not laid down any new prin¬ 
ciple. but has merely decided that a particular 
set of facts illustratesan existing rule, taere are 
few more fertile sources of fallacy thau to search 
in it for what is simply resemblance in circumst¬ 
ances, and to erect a previous decision into a go¬ 
verning precedent merely on ibis ac ount.*' 

^ hat is then the principle, which the 
decision in Venkayyamma Gam v. Ven- 
kataramanayyamma Bahadur Garu (4) 
lays down ? It declares that there 
might be case9 of obstructed inheritance 
to which the rule of survivorship would 
apply, and one of such cases is that in 
which the sons of a daughter, living joint¬ 
ly. inherit the estate of t.ieir maternal 
grandfather. In Katama Natchiar v. 
Rajah of Shivagunga (2) their Lordships 
of the Privy Council recognised the prin¬ 
ciple that in one and the stme family 
different rules may govern the succes¬ 
sion to the estate of a deceased person 
according to the nature of the properties 
comprised in it, whether it be joint or 
separate. The distinction between ances¬ 
tral and self-acquired property on the 
one hand and self-acquired and separate 
property on the other is well marked,' 
and the authorities in India aie agreed 
that the property inherited from col¬ 
laterals follows the incidents of self-ac¬ 
quired property :(Jolly sTagore Law Lec¬ 
tures, 1883, p. 121; Mayne’s Hindu Law 
8th Edition, p. 350; Buhler’s Hindu 
Law, Volume 2, p. 715; Siromani’s Hin¬ 
du Law, 2nd Edition, p. 220 and Tre¬ 
velyan’s Hindu Law, pp. 2d4 and 235). 

The effect of the decisionof their Lord- 
ships of the Privy Council in Venkay¬ 
yamma Garu v. Vcnkataramanayyamma 
Bahadur Garu (4) has been discussed by 
some of the xvriters on Hindu Law (Go- 
lap Chandra Sarkar’s Hindu Law, 4th 
Edition, p. 189, and Ghose s Hindu Law, 
2nd Edition, p. 375) and the trend of de¬ 
cisions in this country has heen to treat 
the operation of the rule, laid down in 
the above decision, as confined to the 
circumstances of the particular case 
which their Lordshipsof the Privy Coun¬ 
cil were then considering. In Jatnna 
Prasad v. Ram Partap (10), Banerji and 
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Aikraao, JJ., pointel out the mistake 
made by Colebrook in translating the 
word paibamahe as ancestral, whereas it 
referred to the grant] paternal estate, 
and in Gurumurtlu Reddi v. Gurammal 

(11) , a Full Bench of the Madras High 
Court held that the judgment of their 
Lordships of the Privy Council in Ven- 
kayyamma Garu v. Venkataramanayya- 
mma Bahadur Gam (4) should not be 
taken to imply that the property inheri¬ 
ted by the person from a collateral rela¬ 
tion, such as a brother or an uncle, was 
subject to the incidents of ancestral pro¬ 
perty devolving by right of survivorship 
ou the other members of the joint family 
[see also Karuvpai Nachiar v. Sankaran- 
yanan Chcily (5)]. The same view was 
taken by the Calcutta High Court in 
Harihar Persad v. Bholi Pcrshad (20). In 
Bai Rukhmam v. Keshavlal Ranchhod 

(12) , the observation of their Lordships 
of tbe Privy Council that it was the 
right to partition which determined the 
right to tike by survivorship, was trea¬ 
ted as an exposition of the law confined 
to the facts of the case in which the ob¬ 
servation occurred, and in the absence 
of a clear indication that their Lord- 
ships intended to apply the rule of sur¬ 
vivorship to each and every case of ob¬ 
structed inheritance where the property 
was inherited by two or more members 
of a joint family, the distinction hither¬ 
to recognised between the methods of 
devolution of separate property, whether 
acquired by purchase or inherited from 
collaterals, as distinct from ancestral or 
joint family property, cannot be ignored. 

The widow of Balbhaddar Bikhsh is, 
therefore iu auy event entitled to the 
property inherited by her husband ou 
the death of Mt. Gobinda. I wonld, 
therefore, allow the appeal of Mt. Sukh¬ 
dei and Janardan Das with co9ts here 
and below and dismiss that of the plain¬ 
tiff with costs throughout. 

By the Court. As the members of 
this Bench are unable to arrive at an 
agreement with regard to the decision of 
Appeals Nos. 34, 36 and 30, and there is 
no majority which concurs in a judg¬ 
ment varying or reversing the decrees 
appealed from in those appeals, the de¬ 
crees so appealei from are confirmed un¬ 
der fcba provisions of S. 93 of Act 5 of 
1908, an d the appeals are dismissed. The 
20. (1907) 6 C L J 383, 
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difference of opinion with regard to the 
decision of Appeals Nos. 34 and 30 is on 
a point of fact. One member of t he Bench 
holds, agreeing with the learned Sub¬ 
ordinate J ud^e, that the evidence justi¬ 
fies a finding that Suraj Bakhsh and Bal¬ 
bhaddar Bakhsh remained members of a 
joint family until the death of Balbbad- 
dar Bakhsh. The after member of the Ben¬ 
ch considers that the evidence justifies a 
finding that Balbhaddar Bakhsh had se¬ 
parated from Suraj Bakhsh some time 
before bis death. With regard to the 
decision of these two appeals there is 
no difference upon a point of la v and 
there is nothing that can be referred to 
a third Judge. The members of the Bench 
differ further on a point of law with re¬ 
gard to the matters raised in Appeal 
No. 30. One member of the Bench con¬ 
siders that the property inherited from 
Sheo Darshan hv Suraj Bikhsh and Bal¬ 
bhaddar Bakhsh was property to which 
the doctrine of survivorship applies, and 
the othor member holds a contrary opi¬ 
nion. The point on which they differ is a 
point which under the provisions of 
S. 98 can he referred to the third Judge 
of the Court. But no a Wantage can be 
gained by making such a reference. If 
the third Judge agrees with the member 
of the Bench who holds that the property 
is not property to which the doctrine of 
survivorship applies, the appeal will be 
dismissed. 

But it must be dismissed in any event 
owing to the circumstance that the 
Judges composing the Benoh do not oon- 
curon a point of fact in a judgment vary¬ 
ing or reversing the deoree appealed 
from in Appeal No. 30. The Judge wbe 
would dismiss it on a point of law would 
also dismiss it on a point of faot, for he 
holds that Balbhaddar Bikhsh separated 
from Suraj Bakhsh and the effect of this 
finding of faot would prevent the appeal 
being allowed in any circumstances 
Thus, if the third Judge found on the 
point of law that the property inherited 
from Shoo Darshan . was property to 
which the doctrine of survivorship ap 
plies, the appsal could not be allowed on 
that finding, as there would baon majority 
no point of faot (on which the third Judge 
could not express an opinion) which 
would justify reversing the decree an 
pealed from. No reference on the point 
of law will accordingly be made, a&suoh 
reference will serve no useful purpose 
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with regard to the decision of Appeal 
No SO. 

The three appeals are accordingly dis¬ 
missed. In each cise the appellant will 
pay bis or her own costs and those of 
the contesting respondent or respoo- 
deot=*. 

B.V./r.K. Appeal dismissed. 
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Lindsay, J. C. and Stuart, A. J. C. 

Ghisa Singh and another —Plaintiffs — 
Appellants. 

v. 

Gajraj Singh — Defendant— Respon¬ 
dent. 

First Appeal No. 53 of 1914. Decided 
on 15th September 1915 from decree of 
Sub-Judge, NJohanlalganj, Lucknow, D/- 
30tb January 1914. 

(a) Limitation Act (1908), Sch. 1, Articles 
140 and 141—Applicability of—Art. 141 ap¬ 
plies only to cases where person bringing 
suit claims under independent title in tame 
way as remaindermen and reversioners claim 
in suit under Art. 140 and not under title de¬ 
rived from Hindu on Mahomedan female 
who has been in enjoyment of limited estate. 

Article 141, Scb. 1, Lim. Act, intends to pro¬ 
vide a rule of limitation applicable to suits for 
the recovery of estates which were once enaes 
in expectancy and which have become vested in 
the heir of the last male owner on the determi¬ 
nation of the limited estate held by a Hindu or 
a Mahomedan female. It applies only to those 
cases in which the person who brings the suit is 
claiming unde' an indepeodant title in t^e same 
way as remaindermen and reversioners claim in 
6uits under Art. 140, and not under a title deriv¬ 
ed from the Hindu or Mahomedan female who 
has b eo in enjoyment of the limited estate. It 
does nof apply, the*efore to cases iD which such 
female h»s been in possession of a full estate. 

[P 13 C 21 

(b) Limitation Act (1908), Sch. 1, Arts. 140 
and 141 — Estate referred to in Art. 141— 
Nature of. 

The estate of the Hindu or Mahomedan female 
referred to in Art. 141, Sch. 1 of Act 9 of 1908, 
need not be an estate created in the same way as 
the particular estate upon which the estate in 
remainder or reversion contemplated by Art. 140 
leans, that is to say, by grant or devise nor need 
it necessarily be an estate characterised by the 
B ame incidents which attach to such a particular 
st%te. IP *4 C 1) 

(c) Adverse possession — Acquisition of 
title -Successive trespasser in adverse pos¬ 
session — Right of subsequent trespasser to 
tack period of previous trespasser's posses¬ 
sion when arises. 

When mcce.-sive trespassers hue been in pos¬ 
session of an estate adversely to the claimant, 
the subsequent Trespasser, if his title was not 
quite incependent of the previous trespasser can 


1916 | 

in pleading limitation as a bar tack the period 
during whicn toe previoas tr^spas er ba« re¬ 
mained in posse>sion on to the period during 
which the esta e was held by the subsequent 
trespa cer himself, . 1? 5" C 2j 

(d) Oudh Estates Act (1869), S 22, CL 1 
to 10 — Name of Oudh Talukdar entered in* 
list No. 2 — Ascertaining single heir to his 
estate — Limitations in sanad cannot be ap¬ 
pealed to. 

Id a : cert*inin2 the rirgle heir to the es'ats of 
an Oudh talukdar whose name was eotered ic 
List Xo. 2, the case being one to which the- 
specM provisions of Cls. (1) to (10), S. 22 of Act 
1 of lb69, do rot apply t^ e limitations in tbe- 
sanad grafted to the taluk i«r cannot be appeal¬ 
ed to as all such limitations b a ve been wholly 
superseded by the Act. IP 60 C 2; P 61 C 1} 

(el Hindu Law—Joint family—Mitakshara 
—Collaterals not coparceners with propo¬ 
situs—Rule of primogeniture does not regu¬ 
late succession to separate property as bet¬ 
ween them 

The rule of primogeniture does Dot regulate 
thesucc*ssi‘u to a separa'e prepertv as between 
collaterals w ho have not been co-parceners with 
the propositus iu a joint family go erned by the 
Mitakshara law, all <he more so when the pro¬ 
perty in dispute has not beeo the property of a 
joint family sine- its grant by 'be British Go* 
vcrnm?nt made after the annexation, even if it 
be presumed to have b en such property before 
it. [P 69 C 2) 

(f) Hindu Law—Widow's estate—Nature of 
limited estates are not life estates as term is. 
understood in English law. 

Semble .—Limited estates of the type of the 
estate tak-n by a Hindu female in property in¬ 
herited from a male are not life-cs a es in the 
sense in which that term is understood in Eng¬ 
lish law, but they cre-ent certain points of re- 
s-mblance to them which hsve led the legisla¬ 
ture to assimilate them for the pur, oscs of limi¬ 
ts’ion to life-estates in the sirict sense tf the 
term. [P 51 C l, 2) 

Sundar Lai , Gokal Prasad and Rama- 
pat Ram —for Appellants. 

S P. Sinha , Sami Ullah Deg and- 
Wazir Hasan —for Respondent. 

Judgment. — This appeal relates to 
the taluqa of Korihar Sataon otherwise 
known as Onai. This fcaluqa is one of 
the estates in the Rae Baieli D.strict 
owned by members of the clan of Bais 
Kshatriyas, who are descended from 
Raja Tilok Chand and are generally 
known as Tilok Chandi Bais. At the 
time of the annexation of Oudh the 
taluqa was in the proprietary possession 
of Thakur Fateh Bahadur Singh. His 
title was recognized after the mutiny by 
the British Government who granted him 
a fealuqdari sanad in respect of thetalaqa 
aforesaid. His name was entered in 
Lists Nos. 1 and 2 prepared under S. 8, 

Act 1 of 1S69. Thakur Gajraj Singh, 
defendant-respondent, is the present 
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holder of the taluqa. He is descended 
from a oertaia Bio Singh. Bin Siogh 
had two sods, Ohatardhari Siogh aod 
Datt Singh. Fateh Bahadur Singh was 
descended from Chatardhari Singh. All 
male members who could claim through 
males in that line are now extinct. 

Datt Singh had two sons, UdwatSingh 
and Madar Bakhsh Singh. Their res¬ 
pective descendants are admittedly as 
follows ; 

First degreo from 
Datt Siu 4 b . 


UDWAT SINGH 

I 


Second degree 
from 
Datt Siogh...Tba 


kur Dalgan- Bahadur Bakht 
Singh, jao Singh Siogh. 
d>ed Singh | 


issueless. 


Gaya 
Bakhsh Singh 


Third dogree 
fr»m | 
Datt Siogh...Twala 
Bakhsh 
Siogh 


I 

Gaj'aj Singh, 
defendant- 
r GSp jDdcUt. 

First dogroo from 
Datt Siogh... 


Bfni 

Madho 

Singh. 


Bishwaoath Sital 
Singh Singh. 

I 

Durga Bakhsh 
Singh. 


a civil suit which was instituted by 
Sheopal Siogh, son of Hanuman Singh, 
for possession of the property. Ghisa 
Singh was a defendant in that suit. The 
suit was dismissed for want of payment 
of a sufficient Court-fee. On 21st May 
1908, Gajadbar Singb, son of Jugraj 
Singh, instituted a suit against Tbakur 
Gajraj Singh for possession of the taluqa. 

The case was compromised and dismiss¬ 
ed accordingly; the terms of the compro¬ 
mise are not on the record. On 4th 
January 1912, Ghisa Singh, son of Kan- 
dhai Singh', and Seth Jamna Das, son of 
Ballabb Das, instituted the present suit 
for possession of the taluqa. In the 
plaint it is asserted that Madar Bakhsh 
Singb was older than Udwat Singh, that 
the succession to the taluqa is governed 
by the rule of lineal primogeniture, and 
that under that rule Ghisa Singh is enti¬ 
tled to succeed as tbo oldest surviving 
representative of the senior line. Ghisa 
Siogh having sold a nine-sixteentbs share 
in the taluqa, as stated in the plaint, to 
Seth Jamna Das for a sum of Rs. 25.000, 
Seth Jamna Da9 was joined asa plaintiff. 
The defendant's reply was to the effect 
that the suit was barred by limitation, 
as the rjght to sue accrued to the plain¬ 
tiffs on the death of DilrajKuar on 22nd 


MADAR BAKHSH SINGH 


Second dezree from 
D^it Siogh 


Sirdar Siogh, Mardaa Singh. Nidhan Singh. Dial Singh 


Third degreo from 
D^u Siogh 


Fourth degree from 


Raojit Singh 

i 


Hanuman Singh, Narpat S ; ngh, 


l 


I I 


"* 2fts> ft* tSS s^“ ««* 


Singh Singh Singh bing , 


I 


I 


Gajadhar Singh, 
Bisram Singh. 


died issueless. 


Ghisa Singh, plaintifl 
appellant 


JwvU Bikhsh Singh, father of the 
defendant.respondent, entered into pos¬ 
session of the«Uluqa on 4th January 1900 
He died shortly afterwards and was suo! 

oceded by the dafendant-respondent. 
Before Jwala Bakhsh Singh succeeded to 
Ihe taluqa, he was party as defendant to 


May 1896, that the Bucoeseion to 
estate is not regulated by the rul. 
lineal primogeniture, but by the prii 
plea of the Mitakahara Law bywh 
the nearer m degree excludes the 
remo-e lrreapective of seniority 0 f 
but that as a matter of fact * 
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Singh was older than Madar Bakhsh 
Singh and thus the defendant belongs to 
the senior line. It was further set up 
that even if succession were regulated by 
the rule of lineal primogeniture, and it 
were found that Madar Bakhsh Singh 
was older than Udwat Singh, the claim 
of the plaintiffs was bad on the plea of 
jus tertii inasmuch as Jagraj Singh was 
admittedly older than Kandhai Singh. 
The p'aintirfs replied on the last point 
that -Tagraj Singh, having been adopted 
by Mardau Singh, a younger brother 
of Sardar Singh, had in lajv ceased to 
be a member of Ranjit Singh's family, 
and that thus no plea of jua tertii could 
be asserted with respect to his title. 

The learned Subordinate Judge found 
that the suit was barred by limitation, 
that Madar Bakhsh Singh was older than 
Udwat Singh, that the succession to the 
estate was governed by the principles of 
the Mitakshara law and not by the rule 
of lineal primogeniture, and that it not 
having been proved that Jugraj Singh 
had been adopted by Mardan Singh, the 
suit of the plaintiffs must fail on any 
circumstances on the plea of just tertii. 
Ho further found on a subsidiary point 
that, if the claim of the plaintiffs did 
succeed, it could only succeed in respect 
of snch villages as had formed part of 
the original taluqa, and that certain 
other villages which were included in 
the plaint would in any case remain with 
Oajraj Singh as accretions outside the 
taluqdari estate. He, therefore, dismis¬ 
sed the suit. The present appeal is pre¬ 
ferred, and has been argued upon four 
main questions, namely, limitation, the 
right rule of succession, the adoption of 
Jugraj Singh and theextsntof the estate. 
The respondent, while supporting his case 
on the points that the learned Subordi¬ 
nate Judge decided in his favour, has 
contested the finding of the learned 
Subordinate Judge to the effect that 
Madar Bakhsh Singh was older than 
Udwat Singh. He asks this Court to 
reverse that finding and to decide that 
Udwat Singh wai older than Madar 

Bakhsh Singh. . 

One of the defences raised in the 
Court below was that the suit was 
barred by the provisions of Article 141 
of the First Schedule to the Limitation 
Act (9 of 1908). The Subordinate Judge 
was of opinion thas this Article govern¬ 
ed the oase and that the suit was beyond 
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time, as having been brought more than 
twelve years after the death of Mt. 
Dilraj Kuar which took place on the 
22nd May 1896. The contention here 
is that this decision i9 erroneous anl it 
has been argued that the law of limita¬ 
tion applicable isthat contained in Article 
144 and that Article 141 lias nothing to 
do with the case. The opening words of 
Article 141 relita back to the lauguageof 
the preceding Article, which lays down 
the period of limitation governing suits 

by a remainderman, a reversioner (other 
than a landlord) or a devisee, for possession of 
immavable property.” 

For suits of this description the period 
is twelve years and it begins to run from 
the time when the estate of the plaintiff 
falls into possession. Article 141 then 
de6nes the period for 

“ a like suit by a Hindu or Mahomedan enti¬ 
tled to the possession of immovable property 
on the death of a Hindu or Mahomedan female.” 

Here again the period is one of twelve 
years and it begins to run from the date 
when the female dies. The case for the 
plaintiff being that the estate in dispute 
vested in his father on the death of Mt. 
Dilraj Kuar, it would appear at first 
sight that Article 141 i9 the very Article 
which fits the facts of the case. The 
plaintiff is a Hindu: he is laying claim 
to immovable property: the property 
was held during her life time by a Hindu 
female: and the estate fell in on her death 
and vested in the plaintiff's father 
through whom, of course, the plaintiff 
derives the title he sets up. But it is 
argued that the present suit is not a 
"like suit” to the suits described in 
Article 141, and the whole of the argu¬ 
ment regarding the application of this 
Article has resolved itself into a discus¬ 
sion of the meaning to he attributed to 
the expression "like suit." 

The adjective “ like” obviously im¬ 
ports degrees of similarity ranging from 
remote resemblance to all but identity 
and the question is, in what respects 
should the suit to which Article 141 is 
to he applied resemble the 9uits which 
are governed by Artiole 140. Is it suf¬ 
ficient that the likeness should exist 
merely in respect of the subject matter 
of the suit, that is to say, that the suit 
in each case should be for the recovery 
of possession of immovable property? 
Or must the analogy extend still further 
so as to make it necessary that the status 
of the plaintiff in the suit governed by 
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Article 141 should resemble that of the 
I>1 aiutriIV in a suit; under Article 140: or 
carrying the analogy further still, must 
the estate which has beeD held by the 
Hindu or Mahoroedau femode mentioned 
in Article 111 be an estate similar as 
regards its incidents to the particular 
estate upon the determination of which 
the estate in remainder or reversion 
described in Article 140 falls into posses¬ 
sion ? 

The learned Counsel on both sides 
have in the course of their arguments 
referred to the history of the enactment 
of Articles 140 and 141 and that 
may usefully be referred to in 
order to arrive at a correct notion 
of the scope of these two Articles. 
UDder S. 1, Cl. 12, Lim. Act 14 of 1859, 
the period of limitation applicable to 
suits for the recovery of immovable pro¬ 
perty or of any interest in immovable 
property to which do other provision of 
the Act applied, was 12 years from the 
time the causa of action arose. This 
clause had been interpreted by the 
Courts ;n a sense which bore bardly upon 
the rights of the so-called reversionary 
heir under the Hindu law, for it had 
been held that adverse possession against 
a Hindu widow entitled to her deceased 
husband s estate was adverse possession 
also as against the male heir who would 
he entitled to the property after her 
death. The consequence was that a re¬ 
versionary heir who had no right to 
possession duriog the widow’s lifetime, 
might lose his property to a person who 
had asserted adverse possession against 
the widow for a period of 12 years. 

14 of 18S ? WftS re P ea| ed by Act 9 
of 1871, in which for the first time the 
various periods of limitations for suits 
were exhibited in a schedule attached to 
the Act; and in Art. 142, Sch. 2 to that 
Act, special provision was made for the 
reversionary heir under the Hindu law. 
A Hindu entitled to the possession of 
immovable property on the death of a 
Hindu widow was given 12 years from 

Xl 0 to bri °* h > s suit; 

the effect of this being that time count¬ 
ing for adverse possession could not 
begin to run against the reversioner until 
he became entitled to enter into posses, 
eiom »In the later Act 16 of 1877, the 

01arfciole wa8 enlar gnd so as 

Matr 5^ 8ame . P0riod fc0 and 

Mahomedans entitled to the possession 


of ’inmovable property on the denth of 
a Hii.du or Mahometan female. No doubt 
it had con.e to be recognized that the 
rule even as laid down in the Act of 
1871 wa? imperfect, inasmuch as other 
Hindu females, e. g., a daughter had only 
a limited estate in property, inherited 
from males. The extension of the rule 
to Mabcmedans was probably intended 
to meet certain cases in u hich by custom 
cr for some other reason persons who 
had been Hindus and bad become Ma- 
horuedans were still bound by their old 
personal law in spite cf their change of 
religion. The same rule has been pre¬ 
served in Art. 141 of the Schedule to the 
Limitation Act now in force (Act 9 of 
190S) and looking to the previous his¬ 
tory cf the law one is led to conclude 
that the intention is to provide by this 
article a rule of limitation applicable to 
suits for the recovery of estates which 
were once estates in expectancy and 
which have become vested in the heir of 
the last male owner on the determina¬ 
tion of the limited estate held by a Hindu 
or Mahometan female. And it m in this 
sense that the provisions of Art. 141 
have been judicially interpreted by the 
Courts in India. The law has been well 
explained in a judgment of the Bombay 
High Court reported as Vundravandas 
Purshotamda* v.Cursandas Govindji (1). 
At p. CG9 of the report, Farran C. J.. re¬ 
ferring to Art. 141, Act 15 of 1877, 
observed as follows : 


“That articlo appears to us to le intended for 
limitation purposes to do away with tho anoma¬ 
lies which surrounded a Hindu widow’s estato 
and other estates analogous thereto, and to as¬ 
similate it for these purposes and for these pur¬ 
poses only to that of the estate of an ordinary 
tenant .or lifo. The term ‘revorsioncr* being 
inapt to express tho next heir of her husband 
succeeding upon a Hindu widow’s demise tho 
legislature has, it appears to us, adopted the 
phrase Hindu entitled to the possession of im¬ 
movable property upon the death of a Hindu 
female to express tho name idea." 


It has further been held that Art. 141 
applies only to those cases in which the 
person who brings the suit is chimin* 
uudor an independent title in the same 
way as remaindermen and reversioners 
claim m suits under Art. 140, and not 
under a title derived from tho Hindu or 
Mahomedan female who has been in 
enjoyment of the limiled estate: [cf 
Azam_Bhuyan v. Faizudd in A hmed (2)]. 

1. (1897) 21 Bom 616. 

2. (1886) U Cal 594, 
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This proposition seems to be well estab¬ 
lished, when it is remembered that the 
object of t he alterations introduced in 
1871 and 1877 into the earlier law of 
limitation was to protect the interest 
of the “reversioner” under the Hindu 
law and of Mahomedans who might 
l)e similarly situated. On the general 
principle of the law of limitation, once 
time begins to run against the absolute 
owner of property it must continue to 
run against all who derive title from that 
owner; and the inference, therefore is 
that th6 special provision of Art. 141 was 
intended to meetthecise where the title of 
the plaintiff is independent of the titleof 
the holder of the intermediate estate. 
The Article has consequently beea held 
not to apply to cases in which the Hiudu 
or Mahomedan female has been in pos¬ 
session of a full estate. A suit by an 
immediate heir for recovery of immove¬ 
able property belonging to his ancestor 
but in the possession of others since his 
death is ordinarily governel by Art. 144. 
For these reasons we hold that the ex¬ 
pression “like suit” should be interpreted 
in the sense given to it in the ruling of 
the Bombay High Court to which we 
have referred. We are unable to find, as 
argued by the appellants' learned Coun¬ 
sel, that the estate of the Hindu or 
Mahomedan female referred to in 
Art. 141, must be an estate created in 
the same way as the particular estate 
upon which the estate in remainder or 
reversion contemplated by Art. 110 leans, 
;that is to say, by grantor devise, or that 
it must bo an estate characterised by 
the same incidents which attach to such 
a particular estate. The analogy c >n- 
notod by the expression “like suit” can¬ 
not, ia our opinion be pushed to this 
extreme. 

There are in the Euglish law of real 
property certain interests which are 
treated as life estates because they are 
capable of continuing during the life of 
the tenant, though liable to oirlier de¬ 
termination such, for example, a9 the 
interest of a husband in the lands of his 
deceased wife (an estate by the courtesy 
of England) or the dower estates of a 
wife in the hands of her decsased hus¬ 
band. And so in India there are limited 
estates of the type of the estate taken by 
a Hindu female in property inherited 
from males. Such estates are certainly 
'not “life-09tat9s” in the sense in which 
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that term is under-stood in English law^ 
but they present certain points of) 
resemblance to them which have led 
the Legislature to assimilate them for 
purposesof limitation to “life-estates”in 
the strict sansi of the term. It has been 
argued that the estate taken by the 
widow of a taluqlar under 01. (7) of 
S. 22, Oudh Estites Act (I of 18 »9). is 
not the same estate as that of the Hindu 
female uader the Hindu law: and toit is 
true, for the widow not being aa “heir” 
according to the definition contained in 
S. 2of the Act has no power of disposal 
uoder S. 11 of the Act. But for that reason 
her interest in the estate of her decea¬ 
sed husband is more nearly akin to the 
true life-estate” than is the estate of 
a Hindu female and we can see no rea¬ 
son svhy Art. 141 which in our opinion, 
applies to all cases in which the inter¬ 
mediate estate held by the female is of a 
limited nature, should not apply as well 
in the present case as in the ca*e whore 
the estate held by the Hindu widow is 
held under the ordinary Hindu law. 

The only other reason for which it ha9 
been suggested that the Article does not 
apply is that the Oudh Estates Act 
governs certain estates which were 
granted to Christian taluqlars. It i9 
pointed out that Art. 141 could not be 
made applicable to a suit brought by the 
heir of a Christian taluqiar entitled to 
succeed after the widow, and the argu¬ 
ment is that it could not have been in¬ 
tended to lav dawn one rule of limita¬ 
tion for Christians and another for 
Hindus and Mahomedans. And so it is 
argued that because in a case of succes¬ 
sion to a Christian taluqdar the Article 
to be applied would bo Art. 144, the 
9ame Article should govern suits relating 
ts the succession to be estate of a Hindu 
or Mahomedan taluqdar. We cannot 
yield to this argument, for it appears to 
U9 that in other respects the law appli¬ 
cable to Christian taluq lars is not iden¬ 
tical with that which governs the cases 
of Hindus and Mahomedans. S. 190, Sue- 
cession Act (lOof 1865), would allect the 
rights of an heir claiming to succeed to 
the estate of a Christian taluqdar who 
had died intestate, and he could not 
maintain a suit for recovery of the 
estate until Letters of Administration 
had first been granted, a disqualification 
which does not affect Hindus and Maho¬ 
medans. 
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Further the nuroberof Christian taluq- 
dars is iosignificiot: t here are only s.ven 
□ame 9 of such tiluqiars to be foiled 
in the lists prepared unler *S. 8, Oulh 
Estates Act, and it is extremely probable 
their cises were not r^girded when the 
Limitation Acr.of 1871 introduced in nar¬ 
rower form the provisions of Article 141, 
or again when tlie scope of the Article 
was ex^nded in the later Limitation 
Act of 1877. 

In concluding our discussion of this 
part of the case we may observe that 
the plea raised in the Court below, 
namely, that Art. 141 did not apply 
because it was the p’aintiffs father and 
not the plaintiff who became eutitie 1 to 
the property on the de *th of Dilrij Kuir, 
'was not mentioned before us. The plea 
was untenable on the face of it and was, 
we imagine, dropped in appeal for that 
reason. We hold that the decision of 
theleirned Subordinate Judge that Art. 
141, applies to this case and barsihe 
.present claim is perfectly corret. We 
have now t > consider what the situation 
of the plaintiff-ippellant is on rhe as¬ 
sumption that the A'tic’e governing the 
presentsuit is Art 144, and n^t Art. HI. 
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the provisions of clause (7), S. 22, Oudh 
E^t.tes Act, and she died on the 22nd 
May 18%\ the girl Giiraj Kuar being 
then about seven > ears o d. The Deputy 
CjmmLsiouer of the Rae Biroli District 
reported the death of Dilraj Kuer to tb*3 
Commissioner of the Division, stating 
that Girraj Kuar was probably the heir 
to the estate (Ex* ibit A lb6). On the 
9th luue LS9fi, the Deputy Commissioner 
announced that the estate had been taken 
over by the Court of Wards, and on the 
10th of June 1893, the Board of Revenue 
by its letter (Exhibit A 1G7) formally 
sanctioned the assumption of charge of 
the estate by the Court of Wards on 
behalf of Me. Girraj Kuar. Miration of 
names was made io the revenue registers 
in favour of Girraj Kuar as b^ing the 
person who, through the Court of Wards, 
was in actual possession of the estate 
from the time of Dilraj Kuar’s death. 
Toe applica'ion to have mutation 
effected in Girraj Kuar’s Dime was 
opposd l by several persons one cf 
whom w&9 Kandhai Singh, the father 
of the present pi lintiff-appellant. Their 
objec ions were, however, rejected by 
the Revenue Court. After the Court of 


It is agreed that if this lit er Article 
doe3 not apply the former does. The 
tinding of the Subordinate Judge i9 that 
the plaiutirt’s suit is barred even if is he 
nold tbit Art. Ill is the po per Article 
to be applied. This Artie 1 © provides a 
period of limitation for suits to recover 
aossession of immoveible property or of 
Pay interest therein in cases uot otherwise 
provided for hy the Schedule: the period 
J is one of twelve years which begins to 
nun from the date when the possession 
of the defendant b comes adverse to the 
plaintiff. In ongtruing this Article we 
have to interpret the word “defendant" 
in the sense laid down in the definition 
<3 2, Lira. Act 9 of 1903). A;cord- 
ing to the definition the term “defend¬ 
ant" include* any person from or 
through whom a defendant derives his 
liability to h i sue 1. It is necessary at 
this stage to set out the principal facts 
-which are relevant to the discussion of 
this questiou. 


The last ma’e owner of the estate s 
Lhanderpal Singh, who died intest 
on the 20th December 1889, leavin 
; vi \ow Dilraj Kuar and an infant dau< 
ter Mt. Girraj Kuar. Dilraj Kuar 8 i 
oeeded her husband in accordance wi 


Wards had thu* taken possession on 
behalf of Girraj Kuar various claimants 
to the estate came forward, one of them 
being Thakur Jwala Bakhsh, the father 
of thedefendaot-re3pondent Gajraj Singh. 
The claims of these persons were in¬ 
vestigated in due course by the Deputy 
Commissioner, with the result that he 
becime doubtful as to the validity of the 
title of Mt. Girraj Kuar. He formed the 
opinion that the btrong-.st claim was 
that of Jwala B ikhsb and he reported 
that in the event of a suit being brought 
as threatened by Jwala Bakhsh, the 
latter would probably succeed in 
establishing his title as against Girraj 
Kuar. 

With the sanction of the Board of Re¬ 
venue (the Court of Wards) he entered 
into negotiations with Jwala Bakhsh in 
order to secure some provi9iou for the 
girl, and the upshot of these transactions, 
was that on the 4th January 1900 a 
deed of indenture was executed by the 
Court of Wards representing Girraj Kuar 
and JwaW Bakhsh, whereby in consider 
tion of certain provisions made and to be 
made hy JwaU Bakhsh for the interests of 
Girraj Kuar, the estate which had belong, 
ed to Chanderpal Singh was handed 
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over to Jwala Bakhsh. In the deed it 
was stated that Jwala Bakbsb ha i been 
claiming as the neatest collateral heir of 
Cbanderpal Singh, and had been assert¬ 
ing that iu this capacity he was entitled 
to succeed to the estate in preference to 
Girraj Kuar, the ward. Jwala Bakh3h 
thus came into actual possession of the 
estate now in dispute on 4th January 
1900, and the present suit was brought 
on 4th January 1912, that is to say, on 
the last day of limitation assuming that 
time began to run on 4th January 1900. 

When the plaint was filed, the plain¬ 
tiff's advisers do not appear to have been 
certain with regard to the position they 
should take up in order to meet the 
plea of limitation which was certain to 
be raised, for prior to the date of Jwala 
Bakh9h’s getting possession the Court of 
Wards had been holding the property for 
a period of close ou four years. Accord¬ 
ingly it wa9 stated in para. 4 of the plaint 
that the Court of Wards had been in 
possession a9 a trustee in the interests 
of the rightful owner — the suggestion 
being that the Courtof Wards’ possession 
was not adverse to the plaintiff who 
claimed to be the true owner and that 
adverse possession as against the plain¬ 
tiff began to run only from the date 
upon which Jwala Bakhsh entered upon 
the estate, that is to say, on 4th January 
1900. This position was manifestly un¬ 
tenable for the Court of Wards had 
never pretended to assume possession of 
the estate as a trustee for the rightful 
owoer, nor indeed could it legally do so 
under the provisions of Cb. 8, Oudh 
Land Revenue Act (Act 17 of 1876), 
which then defined and regulated the 
powers and functions of the Court of 
Wards. 

The Court could only take over the 
estate on the footing that it was the 
property of Girrai Kuar, a minor, who 
was a disqualify proprietor according 
to the terms of S. 162 of the Act. And 
in the notification declaring the assump¬ 
tion of chirge it was definitely stated, 
accordingly, that the estate was the 
minor’s property and that it was being 
held by the Court of Wards on her be¬ 
half. The learned counsel who has 
supported the case for the appellants 
here has conceded that it is not possible 
for him to argue that the Court of Wards 
had been in possession as a trustee for 
the plaintiff: and he has admitted that 
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the possession of the Court of Wards 
must be deemed to have been the posses¬ 
sion of Girraj Kuar. The position then 
is this. The plaintiff' says he is the 
rightful owner of the Korihar Sataon 
estate and that Girraj Kuar and Jwala 
Bakhsh were trespassers. The former 
held possession for close on four years 
aud was succeeded in possession by Jwala 
Bakhsh and his son, who had been bold¬ 
ing for twelve years short of one day 
when the present suit was brought. In 
these circumstances, is the defendant in 
this case entitled to tack on to the period 
of hi3 own and his father's possession 
the period during which Girraj Kuar’s 
possession continued in order to show 
that the plaintiff’s title as true owner 
(if he was the true owner) has become 
extinguished by prescriptou. 

The Court below has held that these 
periods can he tacked together on the 
grouud that Girraj Kuar and after her 
Jwala Bakhsh and his 9on, the present 
defendant, were not independent tres¬ 
passers: and that in consequence the 
plaintiff's 6uit was barred under Art. 144. 
In our opinion that is a correct decision 
which should be affirmed. The argument 
here has been shortly that because Girraj 
Kuar and Jwala Bakhsh were claiming 
the estate under distinct and independent 
titles, the periods of possession during 
which they occupied the estate as tres¬ 
passers cannot be joined together in 
order to defeat the plaintiff’s claim. It 
is pointed cut that inthedeed of transfer 
executed on 4th January 1909, it was 
admitted that Girraj Kuar and Jwala 
Bakhsh had been claiming under antago¬ 
nistic title? and that Girraj Kuar sur¬ 
rendered the estate to Jwala Bakhsh in 
recognition of the fact that hi* hostile 
title was superior to her own. And so 
it is said that Jwala Bakh c h or his son 
cannot be deemed to have derived title 
from Girraj Kuar and must in conse¬ 
quence bedeomod to be trespassers whose 
trespass was independent of that of 
Girraj Kuar 

Pausing here we may observe with re¬ 
ference to the language of Art. 14 4 read with 
the definition of the word "defendant 
in S. 2, Lim. Act, that the question^ not 
whether Jwala Bakhsh derived title 
from Girraj Kuar but whether ho, or his 
son who claims through him, derived 
his ' liability to be sued” from Girraj 
Kuar. In one sense it )9 dear that 
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Jwala Bakhsb derived no ‘title from 
Girraj Kuar, that is to say, no pro¬ 
prietary tide ’ for we have to assume for 
the purpose of deciding the issue of 
limitation under Art, 14 4 that the pro¬ 
prietary title has all along been in the 
plaintiff. That being so, Mt. Girraj 
Kuar had no title as owner which 3he 
could transfer to Jwala Bakhsb. But 
being, as we mu3t assume she was, a 
trespasser, she had, so long as her posses¬ 
sion continued, and even hefore the 
statutory period of twelve year3 had 
elapsed, a transmissible, devisable and 
inheritable interest in the property, 
though it was one which was liable at 
any moment to be defeated by the entry 
of the rightful owner; and if she was 
succeeded in tho possession by one claim¬ 
ing through or from her, her successor 
would have as good a right to the pos¬ 
session as if he had occupied it for the 
whole period. In other words Girraj 
Kuar by reason of her actual possession 
of the estate had, at the time the deed 
of 4th January 1900 was executed, a 
title which though imperfect as against 
the rightful owner was a perfect title as 
against every one else, a tide which was 
capable of bejng transmitted, as it was 
transmitted, to Jwala Bakhsb. 

It cannot avail the plaintiffs-appel- 
lants anything to refer to the language 
of this deed and say that tli9 Court of 
Wards did not profe99 to transfer to 
Jwala Bakhsh a mere possessory title, or 
to point out that th9 property was made 
over to Jwala Bakhsh in recognition of 
the superiority of his claim to be tho 
owner (assuming this to bs a correct in¬ 
terpretation of the laoguage of tho docu¬ 
ment). Tne assertion of the parties to 
this deed with regird to each other's 
title count for nothing at all. On the 
case put for the plaintiffs neither of 
them had proprietary title of any kind. 
But the faofc remains and cannot be dis¬ 
puted that actual possession of the estate 
was on 4th of Jammy 1903 transferred 
from Girraj Kuar to Jwala Bakhsh and 
the inohoate interest which she had in 
virtue of her actual possession passed by 
consent to Jwala Bakhsh; and has since 
ripened into a full estate by lapse of the 
statutory period. Is it possible in these 
circumstances to argue that Jwala B ikhsh 
or his son did not derive “a liability to 
be sued” from Mt. Girraj Kuar? We 
think not. .The liability to be sued 
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ar ; *-9 out of the relation of possess! 00 
existing between the defendant and t he 
estate in dispute and that relation ap¬ 
pears to us clearly to have been derive i 
hy transfer from Girraj Kuar, who 
herself stool in a similar relation with 
respect to the property. 

The relation was not one of Jwala 
Bakhsh’s own making: it was not brought 
into existence by Jwala Bakhsh turning 
Girraj Kuar out of possession against her 
will. On the contrary it was already in 
existence and constituted a status in law 
which Jwala Bakhsh could lawfully 
acquire from the lady hy obtaining de¬ 
livery of possession from her. In short, 
Jwala Bakhsh and Girraj Kuar were not 
“independent” trespassers with respect 
to the plaintiffs, for it is obvious that 
after fchs execution of tho deed of 4th 
January 1900, Girraj Kuar could not 
have maintained an action for trespass 
against Jwala Bakhsh to whom there 
had been a transfer of actual possession 
with her consent. Thi9 is the light in 
which we think this transaction of 4th 
January 1900 must be regarded and we 
hold accordingly that the liability of 
the defendant to be sued having been 
derived through his father who, in hi6 
turn, derived that liability from Girraj 
Kuar, the claim of the plaintiff is beyond 
time according to the provisions of 
Art. 144. The next matter for con¬ 
sideration is the rule of succession to 
the estate in dispute, and in this con¬ 
nection we have first to refer to para. 0 
of the amended plaint in which is set 
out the law of succession upon which 
the plaintiffs rely. 

It is allege !, in tho first place, that 
like other taluqlari estates owned by 
Bais Thakurs in the District cf Hae 
Bareli the Korihar Sutaon estate is 
impartible both according to old custom 
and the law. Then, it is stated that . 
the rule of succession in these estates, 
and particularly in the Korihar Sataon 
estate, has always been that of male 
lineal primogeniture, the rule being it is 
said founded upon custom. It is stated 
however in the concluding words of this 
paragraph of the plaint that this rule of 
inheritance is also based upon the law 
and upon the terms of the sanad, and 
the particular question whioh we are 
called upon to discuss at this stage of the 
judgment is» whether the plaintiffs are 
entitled to call in aid the provisions of 
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the sanad in order to establish their 
right to succeed as the heirs under the 
rule of male lineal primogeniture. The 
defendant denied that the succession was 
regulated by sanad and the Court below 
in its finding upon the thirteenth issue 
lias decided in the defendant’s favour. 

It is no longer dispute! that a primo¬ 
geniture sanad was issued to Fateh 
Bahadur. The documentary evidence 
produced before the Subordinate Judge 
proved that Fateh Bahadur was one of 
the taluqdars who applied for a sanad of 
this description and that the Chief 
Commissioner in his letter No. 1701, 
dated 2nd May 1861 (Exhibit 168), 
directed that he should be given a 9 anad 
.n this form. It is proved that Fateh 
Bahadur handed in the sanad originally 
granted to him and that it was returned 
to him after insertion of the primo¬ 
geniture clause in the following form: 

“L is another c >Dditiou of this grant that in 
the event of your dying intestate or of any of 
your successors dying in'est^te, the estate stall 
le co d lo the near^t male heir according to 
the rule of primogeniture,*’ etc. 

It is also oommon ground that if suc¬ 
cession is governed by the terms of the 
sanad the rule to be followed is that of 
lineal primogeniture, that being the 
sense in which theterm “primogeniture” 
as found in the sanad is to be interpre¬ 
ted. Another fact which is not, p.nd 
caDnot, be disputed is that when the 
lists prescribed by S. 8, Oudh Estates 
Act (l of 1869), were drawn up, the name 
of Fateh Bahadur was entered in List 
No. 2 as being, in the lauguage of S. 8. 
a taluqdar 

‘whosj esla o according to the cus'om of tbe 
familv on and before the 13ih day of February 
1856 ordinarily devolved upon a single boir." 

These lists, it may he observe 1 hero, 
were drawn up in accordance with in¬ 
structions issued by tho Chief Commis¬ 
sioner in his letter No. 158. dated Luck¬ 
now, 195h Jauuary 1898. A reference to 
the language of this letter, and in parti¬ 
cular to the language of its seventh 
paragraph, shows that those who were 
taluqdars * ere at liberty to select the 
particular lists in which they desired to 
have their names entered and in the 
concluding sentence of the paragraph in 
question the importance of ascertaining 
the wishes of the persons whose names 
were entered in the lists in regard to the 
li?t in which they desired their names 
to he entered, is emphasised for the 
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benefit of the officials to whom the pre¬ 
paration of the lists was entrusted. We 
must take io therefore that Fateh Baha¬ 
dur deliberately electel to have his name 
entered in List No. 2 notwithstanding 
the fact that the sanad which had been 
issued to him some eight years previ¬ 
ously was in a form which, but for the 
option given to him, would have ren¬ 
dered it necessary that his name should 
have been included in List No. 3, and 
not in List No. 2 and indeed it is com¬ 
mon knowledge that many other taluq¬ 
dars to whom primogeniture sanads had 
been given elected in the same way as 
Fateh Bahadur for inclusion in List 
No. 2. 

We have it then that the Korihar 
Sataon estate now in dispute is a List 
No. 2 estate and it is admitted that it 
must be treated as an impartible estate 
which descends to a single heir; and the 
question we have to answer is, whether 
the terms of the sanad can be resorted 
to for the purpose of ascertaining the 
rule by which the single heir is to be 
selected, the case being one to which the 
special provisions of clauses (l) to (10) 
of S. 22, Act (1 of 1869), do not apply. 
As has already been said, the contention 
for the plaintiffs appellants is that they 
are entitled to rely upon the sanad for 
the purpose of establishing the right of 
succession. It is not to be denied that 
this position is a difficult one for the 
plaintiffs to maintain in view of the rul¬ 
ings both of the Judicial Committee and 
of this Court. 

The question of the rule of succession 
to a Li9t No. 2 estate appears to have 
been first decided by their Lordships 
of the Privy Council so far back 
as the year 1877 in the case of Drij 
Indar Bahadur Singh v. Ranee Janki 
Eocr (3). That was case in which a 
sanad in the primogeniture form was 
granted to a lady, Thakurain Kablas 
Kuar, with whom the second Summary 
Settlement of the estate had been made. 
In spite of theforraof the sanad her name 
was entered into List No. 2, precisely 
the same state of things that we find in 
the present case. It was held by tbeir 
Lordships that as regards succession the 
limitation in the sanad was wholly 
superseded by Act 1 of 1869 and that 
the rights of the parties claiming by 
descent must he g overned hv nro. 

3. (1977) 5 I A 1=1 C L K 318 (r C). 
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sionsof S. 22 of that Act. The result 
was that fcho term* of the 3anad relating 
to sucojssioa ware ignored a9 hiving 
heeu supsrselei, and tba rights of the 
parties were decided upon the language 
of Cl. (ID. S. 22. The ordinary Mitak- 
shara law w is applied, no custom at 
variance with that law having been 
establisheL 

Another case relating to this same 
property (Talacja Pawansi) was decided 
by their Lordshin* of the Privy Council 
in the year 1901 [C/. Jagdish Bahadur 
v. Sheo Pratab Singh (4)]. Tuere again 
the same rule of succession was laid 
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single heir, is not to be considered as an 
estite passing according to the rules of 
lineal primogeniture. 

They also adverted lo the fact that 
the plaintiff-had failed to adduce evi¬ 
dence to ehow that the estate had dea. 
cended according to the rules of lineal 
primogeniture, “ even if such evidence 
could have got rid of th9 provisions of 
the Act. ” ft has been pointed out in 
the course of tlie argument that Pri- 
tbinal, the first holder of the estate, 
never obtained any sanad ond it has been 
suggested that thi3 being so, the ques¬ 
tion of the resort to the sanad for the 


down and the case was decided in ac¬ 
cordance with the principles of the 
ordinary Hindu law. The next case to 
which we may usefully refer is that of 
Achal Ram v.Odai Partab Addiya Dat 
Singh (5). That was a case in which 
the name of the talukdar, Prifchipal 
Singh, was entered in List No. 2 and the 
case for the plaintiff who was claiming 
the estate was that he was entitled to 
succeed according to the rule of lineal 
primogeniture. Their Lordships in de¬ 
ciding the question of the rule of suc¬ 
cession drew a distinction between 
estates entered in List No. *2 and those 
entered in List No. 3. They pointed 
out that while S. 8 describes estates 
referred to in List No. 2 as those which 
ordinarily descend to a single heir, it 
omits altogether to state that this single 
heir is to be ascertained by the rules of 
lineal primogeniture. They then refer¬ 
red t) the language of the section which 
relates to List No. 3 language which 
shows that the estates comprised in 
that list wore thoso for waich sanads 
had been or might be granted declaring 
that the succession should after the 
date of the grant be regulated by the 
rules of primogeniture. After making 
this distinction they refer to the conten¬ 
tion put forward by the plaintiff, to the 
effect that because the estate of Pribhi- 
pal was shown to ba one which ordinari¬ 
ly devolved upon a single heir it should 
be presumed that bbis heir wsb to be 
discovered by applying the rule of lineal 
primogeniture, and proceed to repel the 
contention. They declared their opinion 
that when a fcaluqdar's name is entered 
IQ the second list and not in the third 
the estate although it is to descend to a 
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purpose of ascertaining the heir did not 
and could not arise But that matter 
had already beeo discussed and decided 
in Brij Indar Bahadur Singh v. Ranen 
Janki Koer (3). The important point 
to notice is that a distinction with res- 
peot to the rale of succession was laid 
down between estates in List No. 2 and 
those in List No. 3. The same estate 
was the subject of further litigation 
which came before there Lordships of 
the Privy Council in the year 1893 [Bhai 
Narindar Bahadur Singh v. Achal Ram 
(6)] and there again the distinction 
between the rules of succession appli¬ 
cable to estates in Lists Nos. 2 and 3 
respectively was affirmed in the follow¬ 
ing language : 

“ The estate is in Oudk, aod was granted by 
the Crown t> one Prithipal after the confiscation, 
and it is pla-od in Cl. 2, Act 1 of a 166<J and notin 
Cl. 8 . The effoct of that 19 that the estate 13 
labelled as one which according to the custom 
of the familv, descends to a singlo heir but not 
uecessar.ly by the rulo of liueal primog-nituro. 
It may be and it has :.o happonod in this case, 
that the heir according to linoal primogeniture 
is more remote in degroo from the ancestor than 
other collaterals or other porsons intholiueof 
heirship. If so, the degreo provails ovoc the line 
according to iho clasdlicati -n undor the Aot: 
though if two collaterals or porsons in the lino 
of heirship, ar* equal in degree, theu as tho pro¬ 
perty can only go to one, recourse must be had 
t> tho seniority of lino to fiud out which that 


ono is. 


With regard to the application of 
CL (ll), S. 22 of the Act, it was suggest- 
ed before their Lordships that in a case 
of distribution ordered by Cl. (11) the 
family custom should not be taken into 
account. In reply to this their Lord- 
ships expressed the opinion that the 
elTecb of Cl. (11) is simply to refer the 
parties to the law which would govern 
th e descent of the property w^nn the 

6. (fb9.‘) ‘iO Cal 649=iOTA'77 _ (I»'c)i 
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special provisions of the Act are exhaus¬ 
ted. - and that the law clearly takes in 
the family custom. In other words, in 
the case of an estate in List No. 2 sue- 
cession may he governed by the rule of 
lineal primogeniture provided a custom 
to that effect is proved. The next impor¬ 
tant ca?e to be noticed is that of Bam 

Singh v. Jagatpal Singh 
(7). That case related to the Dasrathpur 
Taluka in respect of which a primogeni¬ 
ture sanad had been granted, and there 
also as in the present case, the talukdar’s 
name was entered in List No. 2, and not 
in List No. 3 notwithstanding the form 
of the sanad. Referring to a previous 
ruling ol the Judicial Committee their 
Lordships pointed out that the estate 
being entered in List No. 2 it descended 
according to the rules 9et out in S. 22 
of the Act, and as an impartible estate. 
There is nothing here to indicate that 
succession was to depend upon the terms 
of the sanad and the reference to the 
earlier decision clearly shows that it 
was never contemplated that the sanad 
should apply, for the earlier decision 
Jhij Indar Bahadur Singh v. Bailee 
Janki Koer (3)1 had definitely laid 
down that the conditions in the sanad 
relating to succession had been wholly 
superseded by th6 Act. The case of this 
same estate came again before their 
Lordships in the year 1902 [Jagatpal 
Singh v. Jageliar Bahhsh Singh (8)1. 
There again it was declared that the 
estate being in List No. 2 the succession 
was regulated by S. 22 of the Act; that 
as the first ten clauses of that section 
did nob apply, the rule of succession was 
to be found in Cl. 11; and that this 
latter clause let in the ordinary law 
which would apply in the particular 
instance, the estate of course being treat¬ 
ed as impartible. Again nothing is said 
from which it can be inferred that any 
line of succession indicated in the sanad 
was to he followed for the purpose of 
ascertaining the single heir. 

Wo may refer next to the Gaura case, 
Balbhcddar Singh v. Shoo Narain Singh 
(9). That also was the case of an estate 
entered in List No. 2 and not in List 
No. 3 and the plaintiff claimed the 
estate on the ground, inter alia, thas he 
was entitled to succeed by the rule of 
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lineal primogeniture. As regards this 
claim their Lordships observed that a 9 
the estate was in List No. 2 and not en 
List No. 3. the single heir had, in tha 
absence of any custom to the contrarh 
to be ascertained by the rules cf the 
Hindu Common law. We may observe 
here that the sanad which had been 
issued in this case bore date of 26th 
July 1862, a circumstance from which 
we infer that it was a sanad in the pri¬ 
mogeniture form. The case is therefore 
on all fours with the present case and 
we take it therefore that the decision of 
their Lordships means that the rules of 
the Hindu Common law were to take 
effect in spite of the terms of the sanad 
on the ground that the estate was en¬ 
tered in List No. 2 and not in. List No. 3, 
These are the principal cases cf estates 
in List No. 2 in which the question 
of succession has been considered by 
the Privy Council. The only other case 
of this kind to which we need refer is 
the Singha Chanda case whioh was de¬ 
cided in this Court [see Select Case 
No. 222]. There the first talukdar, Kishen 
Dutt Ram, received the ordinary (taluq- 
dari) sanad in October 1859. He sub¬ 
sequently exchanged this sanad for a 
primogeniture sanad, which he obtained 
in March 1861. When the lists came to 
be prepared under Act 1 of 1869 his 
name was entered in List No. 2 and it 
was held, following the Privy Council 
ruling in Brij Indar Bahadur Singh v. 
Banee Janki Kocr (3), that the custom . 
of the family relating to succession would 
not be affected by the limitations con¬ 
tained in the sanad. 

From these decisions the following 
propositions regarding the rule of succes¬ 
sion in the case of List No. 2 estates 
may be deduced: — (l) that such estates 
descend as impartible estates, a charac¬ 
teristic which they have in common, 
with estates entered in List No 3; (2) 

that in List No. 2 estates as distingu* 
ished from estates in List No. 3 the 
single heir is not necessarily to be as¬ 
certained by application of the rule of 
lineal primogeniture but, in the absence 
of a custom to the contrary, by the rules 
of the ordinary law governing persons 
of the religion and tribe of the taluqdar; 
(3) that an estate in List No. 2 may des¬ 
cend according to the rules of lineal 
primogeniture, provided a custom of des¬ 
cent in that mode is established; and 
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( 4 ) that do limitations in the saoads in 
possession of the holders of Gist No. 2 
estates oan ho appealed to in order to 
ascertain the single heir, the limitations 
in the sanads regarding succession having 
been wholly superseded by Act (1 of 
1669). 

But it has been argued here, as in the 
Court below, that these propositions no 
longer hold good in view of the law laid 
down recently by the.Tudicia! Committee 
in the case of Debi Bakiuk Singh v. 
Chandrabhan Singh (10) and on the 
strength of certain observations in the 
judgment in that case, it lias been main¬ 
tained that it is now no longer possible 
to ignore the terms of the sanad even in 
the case of succession to List No. 2 
estates once the special provisions of 
Cls. (1) to (10) of S. 22 of Act 1 of 1669 
have been exhausted We have, there¬ 
fore, to examine carefully the fact in 
Debi Bakbsh's case ip order to see if any 
such principle as is now contended for 
can he derived from what woe said in 
the judgment in that ca9e. The estate 
there in dispute was one of these entered 
in List No. 5, i. e., it had been conferred 
by the British Government upon a 
grantee by a grant declaring that succes¬ 
sion thereto should thereafter be regulat¬ 
ed by the rule of primogeniture. The 
description of the estates included in 
List No. 5 is identical with that of the 
estates mentioned in List No. 3, the only 
distinction being that List No. 3 estates 
were those conferred upon taluqlars; 
those to whom List No. 5 estates were 
given are described in the Act as gran¬ 
tees. The last male owner of the estate 
was one Raghuraj Singh, who died in¬ 
testate and without issue in the year 
1892. The estate passed to his widow 
who died in 1904 aud after her death 
possession was taken by the defendant 
Debi Bikhsli Singh, a collateral relation 
of Raghuraj. 

The plaintiff Chandrabhan Singh was 
Debi Bakbsh’s oephew, the son of Debi 
Bakhsh’s elder brother SbeoGopal Singh 
and he claimed the estate as the true 
heir in accordance with the rale of pri¬ 
mogeniture (i. e., lineal primogeniture). 
One of the contentions put forward on 
behalf of the plaintiff, when the case 
was in appeal before this Court, was 
that t he sanad governed th e succession 
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in the case of such an estate as soon as 

Cl. (11) of S. 22 of the Act (l of 1869) 
was readied. This contention was based 
upon what had been said in the judgment 
of their Lordships of the Privy Council 
in the Mahewa case 1 Sheo Singh v. Rag. 
kubans Kunmar (11)J, a case in which 
the estate had been awarded to the 
plaintiff on the strength of a primogeni¬ 
ture sanad. It was pointed out, how¬ 
ever, in the judgment of this Court that 
the decision in the Mahewa case pro¬ 
ceeded on the ground that the Act had 
never applied to the estate and it was 
held accordingly that no rule of 
succession which had been applied in 
that case could be applied in the case of 
Raghuraj's estate, which had become 
subject to the provisions of Act 1 of 
1869. And it was further held in accor¬ 
dance with what: had been laid down in 
Brij Indar Bahadur Singh v. Ranee 
Janki Kuer (3) that the limitation in 
the sanad, granted to Raghuraj, had been 
entirely superseded by the Act and that 
the succession was to be governed by 
Cl. (11) of S. 22 without reference to the 
9anad. 

The claim cf the plaintiff was decreed 
not upon the ground that the sanad pro¬ 
vided a rule of succession by. primogeni¬ 
ture, but on the ground that the estate 
was entered in List No. 5 and being 
therefore an estate which is described as 
descending according to the rule of pri¬ 
mogeniture, that rule was to be observed 
in applying the ordinary law referred to 
in Cl. (11) just as any custom proved to 
be binding upon the parties would have 
to be enforced in applying the ordinary 
law to estates included in List No. 2. 
When the oase oame before the Privy 
Council, one of the arguments advanced 
on behalf of the defendant-appellant was 
that on the true oonstruotion of Cl. (U) 
of S. 22 the estate did not descend as 
impartible property and that therefore 
the rule of primogeniture did not apply 
but that the succession being • governed 
by the ordinary law of the religion and 
tribe, the estate descended ncoohding to 
the Mitakshara Law upon the nearest 
male hmr who was the appellant. It 
was held to be clear that estates in List 
Nos. 3 and 6 do descend as impartible 
property aud the contention regarding 
this poi nt was repelled. Dealing next 

' U * <““J> 27 A11 634=32 I A 208=3 0 0 817 
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with the contention of the appellant as 
to the true construction of Cl. (Ilj, the 
argument was describe! as putting for¬ 
ward two propositions: (1) that the effect 
of Cl. (11) was to revoke or abrogate the 
rule of succession laid down in the sanad 
under which the talukdar received his 
property and (2) that S. S of Act 1 of 
lb6y did not really amount to a declara¬ 
tion that List No. 5 estates were to be 
regulated as to succession by the rule of 
primogeniture, the words ‘'shall there¬ 
after be regulated by the rule of pri¬ 
mogeniture” being merely words of 
description used for the purpose of identi¬ 
fying the fifth list of grantees. With re 
gatd to the first of these two proposi¬ 
tions, the principal authority c ted was 
the ruling in Brij Indar Bahadur Singh 
v. Ranee Janki Koer (31 and the observa¬ 
tions of Sir Barnes Peacock in that judg¬ 
ment with reference to the supersession 
of the sanad by the Act were quoted. 
Referring to these, and to what was said 
in the other authorities which were 
quoted, tbc>" Lordships remarked as fol 
lows: 

“ Now, it has to be observed that, with re 
fereuce to all the authorities cited, oo ous cf 
them has decided the question now submitted 'n 
this appetl ou any question as to Lists Nos 
3 or 5. The case just referred to was a case in 
which the came of thetalakaar was entered aeon 
Lis s Ncs. 1 and 2.” 

We may, we think, infer from the tenor 
of these remarks that there was no in¬ 
tention on the part of their Lordships 
to question the correctness of what had 
been laid down in these rolings relating 
to the question of succession in List No. 

2 estates. We take it that what was 
meant was that the rolings in question 
were not to be treated as having settle! 
a different question, namely the rule of 
succession applicable in the case of 
estates in Lists Nos. 3 and 5. Referring 
next the language of clause (11), it was 
held that this had the effect of a general 
relegation of the parties to the situation 
in which they would have been found 
apart from the Statute, and it was added 
that this situation was to be found in 
the sanad itself and was contained either 
by way of affirmance or at least by way 
of narrative of the fifth list in S. 8 of 
the Statute. It was further observe 1 
that while the spesific rules of succession 
in Act 1 of 1869 most be held to dis¬ 
place the terms of the primogenitn-e 
sanad, the general reference to what is 


Gajraj Singh 191g 

not covered by those specific rales must 
include a reference to the rights of par¬ 
ties as contained in the saDad wh ch was 
the original title of the property. And 
again towards the conclusion of the judg¬ 
ment, we find it said with reference to 
the words should be regulated by the 
rule of primogeniture that” 

** declaration and condition rf tbe sanad 
being part t £ tbe original title to the property is 
an essential pact o‘ that regulation of the ordi¬ 
nary law cf the religi >n and tribe and ttonld 
have been respect d accordingly." 

It is oq the strength of these pro¬ 
nouncements that we are asked to hold 
that by parity of reason'ng the terms of 
the sanad should be resorted to iu the 
case of a List No. 2 estate in order to 
ascertuo *he single her after the special 
provisions of Cls. (l) to (10) of S. 22 
have been exhausted, and io support of 
the argument we have it pointed out 
that the provisions of S. 22 apply alike 
to estates io Lists Nos. 2, 3 and 5. Why 
then, it is said, not tarn to the sanad in 
the preheat case and decile that succes¬ 
sion to the Korihar Sataon estate is re- 
gnlatel by the rule of primogeniture, 
the sanad beiog one in which it is de¬ 
clared that the devolution of th9 estate 
shall folio-v that rule? We 6nd our- 
selves unable to yield to this contention. 
In the first place, we have the fact that 
a series of decisoos of the C?urt of ulti¬ 
mate resort has Lid down definitely the 
preposition that in the cise of List No. 
2 estates the terms of the sana l cannot 
affect the ruleof succession, on thaground 
that the limitations contained in tbe 
sanad had been wholly superseded by 
the Act. This proposition, which was 
first laid down in the year 1877, has 
been acted upon ever since and we feel 
bound to abide by the priuciple which is 
embodied io the legal mixim stare 
decisis" Io the next pace, itseem3fco 
us that the rulings t) which we have re- 
lerred, including this latent ruliog upon 
which the plaint ff-appellanfc relies, have 
all along recogniz'd a distinction bet¬ 
ween estates io List No. 2 and estates 
io Lists Nos. 3 an! 5 iu the matter of 
th 3 rule of succession to applied, and 
in none cf the cases is this distinction 
mere c’early erapha-ised that in the case 
of Debi Babash Singh v. Ch'indrabhan 
Singh (10). Again we are that 

it was not intended by anything which 
is said in the judgment in this latter 
case to throw any doubts upon the correct. 
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ness of 1 he decisions of the Judicial Com¬ 
mits e with regard to the law of succes. 
eion governing estates under List No. 2. 
And las lv, weare of opinion that the lan¬ 
guage of S. 10, Oudb Estates Act, consti¬ 
tutes a bir to the application of the terms 
of a primogeniture sanad for the purpose 
of discovering who is the single heir en¬ 
titled to succeed to an estate in List 
No. 2. The section provides that the 
Courts shall tak9 judicial notice of the 
Hats prepared under S. 8 and shall re¬ 
gard them as conclusive evidence that 
the persons named therein are such 
fcalukdars or grantees. It appears to us 
that the effect of this section is to render 
it impossible to argue that the estate of 
atalukdar whose name 19 in L'8t No. 2, 
an estate which is definitely described 
as being one 

14 which according to the custom of the family 
on and before 18th d*y of February 185G, ordi¬ 
narily devolved upon a single heir” 


caD, for the purpose of succession, be 
treated as an estate which according to 
the saaad by which it w&* conferred is 
govern©! as to succession by the ru e 
of primogeniture. In the Lists Nos. 
2 and 3 talukdare are classified according 
to the nature of the estates they 
possess, regard being had exc'usively to 
the mode of descent. It is the manner 
of the devolution of the estates which 


constitutes the description of the persor 
whose names appear in the lists, and b 
the terms of S. 10 the description is co r 
elusive. To repeat the words of fh 
judgment in Bhai NarinJar .Bahadu 
Singh v. Achal Ram (6), the effect; of ec 
teriog'fhe estate in List No. 2 is the 
it is * labelled” as one which by th 
custom of the family descends to a singl 
heir but not necessarily by the rule c 
lineil primogeniture. And, to ocntioc 
the metaphor, an estate so labelled car 
not by reason of S. 10 be fitted with 
different label so as to make it appea 
that it is governed as to succession b 
the rule of primogeniture. And yet thi 
is the result which must ensue if iu th 
present case we are to deoide that thi 
List No. 2 estate is to be governed b 
the terms of the primogeniture sana 
which bateh Bahadur received in th 

y “r 1861 : We have in an earlier par 
of this judgment referred to the metho 
m which the lists undpr S. 8 came to b 
prej are l and in particular lo the Chic 
.Commissioners letter No. 188, date 


19th January i860, containing instruc¬ 
tions for 1 hs guid mce of the officers w ho 
were to prepare the lists. 

We may reasonably presume that these 
instructions corresponded with the in¬ 
structions received by the Chief Commis¬ 
sioner from the Governor-General in 
Council, to which reference i9 made in 
the opening words of S. 3 of the Act. 
The essence of these instructions was 
that the t-iluqdars were to be given a 
free choice with respect to the lists in 
which they were to be incited. The 
importance of offering this choice is in¬ 
sisted upon in more than one passage of 
the letter and in the concluding portion 
of para. 7 we find these words: 

“Great c%ro must be taken in ascertaining the 
wishes of the rers us whose names arcenl redin 
thelisis in regard to the hit in which they desire 
their Dames should b-ent red, as names can only 
be changed from one to the other t > correct a 
bona fide error, ih) election is final.*' 

Ac the time this option was offered to 
the taluqdars, the act had alreaiy been 
passed and the character of each of the 
lists had already been defined in S. 8 
and the policy of the Government as 
disclosed in the act appears to have been 
to allow every fcaluqdar to elect for one 
of three definite rule9 of succession, re¬ 
gardless of any limitations respecting 
snccession which were to be found in his 
sanad if he had one.'And we know ae a 
matter of fact that when the choice came 
to be made it was exercised without re¬ 
gard to thetermsof thesanad; it is for this 
reason we find in List No.2 the names of 
many talqudars to whom primogeniture 
Eaoads had been issued and who, if their 
choice had been fettered by the terms of 
their 9anads, would necessarily have been 
entered iu List No. 3. In such cases it 
appears to us that the holders of pri¬ 
mogeniture sanad a who elected for in¬ 
clusion in List No. 2 must be deemed to 
have rejected, as they were entitled to 
do, the rule of succession laid down in 
their sanad in favour of the rule of suc¬ 
cession which characterises estates in¬ 
cluded in List No. 2; and the choice 
being final as appears both from S. 10 
of the Act and from the letter of the 
Chief Commissioner, how can it be 
possible now to say that in cases of 
List No. 2 estates a rule of succession 
is to be applied which was definitely 
repudiated when the choice was made? 
Iu conclusion we have to notice the 
argument baaed upon the language of 
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S. 3, Crown Grants Act, the effect of 
which it is said is to let in the sanad 
for the purpose of settling the rule of 
succession. 

It has .been mentioned that this sec¬ 
tion was given effect to in the Mahewa 
case; but that was only because it was 
held that the Mahewa estate had never 
been subject to the provisions of Act 1 
of 1869. The estate with which we are 
now dealing is admittedly an estate 
within the act aud for thi9 reason the 
Crown Grants Act can have no applies, 
tion here. While it cannot be doubted 
that the crown has power to grant upon 
any conditions it pleases, “any rule of 
law, statute or enactment of the legis¬ 
lature to the contrary notwithstand¬ 
ing”, it is equally clear that it i3 
within the power of the crown by sub¬ 
sequent legislation to modify as itchooses 
any of the conditions affecting a grant 
which lias been made. To assert, there¬ 
fore that in a case like the present where 
the terms of the original grant have been 
modified by Act 1 of 1869, the grant 
must take effect in spite of the provi¬ 
sions of the Act, appears to U3 to amount 
to a denial of the very principle which 
it was the iutontion of the Crown Grants 
Act to affirm. For the above reasons we 
hold that the plaintiff-appellants cannot 
succeed upon the ground that the terms 
of the sanad granted to Fateh Bahadur 
determine the rule of succession to be 

applied in this ca9e. 

1 a. * * t * 

# « * * 

* it t it * 

It is next argued by the learned 
counsel for the appellants that as the 
09 tate is an impartible estate, succession 
must be governed by the rule of lineal 
primogeniture according to the princi¬ 
ples of the Mitakshara law. We have 
first to decide, whether this particular 
taluqa was of the nature of property held 
by a joint family and as such ancestral, 
or of the nature of separate property. 
We find that at the time of aunoxation 
it was held by Fateh Bahadur Singh who 
was the adopted son of GurBakh9h Singh 
and succeeded Gur Bakhsh Singh. At the 
time that he succeeded to the taluqa ho 
was the only male member of the Chatar- 
dhari Singh branch. Gur Bakhsh Singh 
his adoptive father had a son Sheo 
Mangal Singh, who predeceased his 
father. Maharaj Singh the uncle of Gur 
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Bakhsh Singh had died without children 
an 1 Fateh Bahadur Singh was au only 
son. On 13th February 1856 Fateh 
Bahadur £>ingh was the sole member of 
the family. lie died in 1870 and the evi¬ 
dence shows that he had only one son 
Chanderpal Singh, who was posthumous. 
So on 13th February 1856, the date of 
annexation, it is clear that Fateh Baha¬ 
dur Singh was the sole male member of 
the family and was the sole male member 
of the family when he succeeded to the 
property. According to the principles 
laid down by their Lordships of the 
Privy Council in Ram X an dun Singh v. 
Janki Koer (12), confiscated property 
restored by the grace and favour of the 
Government in exercise of their sovereign 
authority becomes a 9parate self-acuir- 
ed property of the person to whom it is 
restored, and as this taluqa was con¬ 
fiscated and thea restored to Fateh 
Bahadur Singh it had become separate 
property by the extinction of the joint 
family before confiscation, and became 
his self acquired property after restora¬ 
tion. From him was descended his pos¬ 
thumous son Chanderpal Singh who was 
the solo male member of the family, and 
then the male line became extinct. But 
apart from the fact that the estate be¬ 
came self-acquired after the confiscation 
we consider that it was noa-co-parce¬ 
nary property in the hands of Fateh 
Bahadur Singh from the tim3 that he 
succeeded to it. Unless there is joint 
family, property cannot be joint family 
property and one person connot form a 
joint Hindu family. 

On 13th February 1856 Fateh Baha¬ 
dur Singh was without brothers and 
without issue. Under the principles of 
the Mitakshara law he could dispose of 
his property at his pleasure as against 
his wife or his remote descendants or 
his collateral relations, as those collate¬ 
ral relations were not co-parceners with 
him. This principle has been laid down 
in Narottam Jagjivan v. Narsandas 
Tlarikisandas (13). The property in fact 
as vested in the last survivor is con¬ 
sidered as his separate estate and is 
treated as his self-acquired property. 
Although the property derived by Fateh 
Bahadur Singh from his adoptive father 
was ancestral as having been derived 
from a paternal ancestor, there we re no 

12. (1902) 29 Oal~828=29 I A 78 (PO). 
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persons entitled to an interest in it by 
birth up till the date of annexation as he 
had up till that period uod begotten a son. 
So the property became his absolute pro¬ 
perty and nc relations of bis were en¬ 
titled to any interest io it in bis life¬ 
time. Thus there was no co-parcenary 
body and the collateral relatives were 
not members of a joint family with 
Fateh Bahadur Singh. We find therefore 
that the property was separate property 
in which collaterals had no co-parcenary 
interest. The first authority upon the 
law on this point is the decision of their 
Lordships of the Privy Gouucil in 1363 
in the case of Katama Natchicrv. Eajah 
■of Shivagunga (14), the principal case 
referring to the succession of the Shiva¬ 
gunga estate.' kaown generally as the 
•Shivagunga case. That case referred to 
the succession to an impartible estate in 
the Madras Presidency. Their Lordships 
stated at p. 583 and 53^: 

“Tbe zamindari is admitted to be in the nature 
of u orincipality— impartible and capable of cu- 
joyment by only one member of the family at a 
time. But whatever suggestions of a special 
custom of descent may heretofore have bout 
made and there are trices of such in the pro¬ 
ceedings, the rule cf succession to it is now ad¬ 
mitted to be that of the general Hindu law pre¬ 
valent in that part of India, with such quali¬ 
fications .only as flow from the impartible chara¬ 
cter of the subject ” 

Oya Taver and Gowery Vallabha 
Taver wero own brothers, the former 
(being the elder. They were undivided in 
estate, but Gowery Vallabha Taver had 
acquired the zamiodari of Shivagunga as 
his separate property. Oya Taver died 
in 1815, Gowery Vallabha Taver died in 
I8ii9. He had seven wives, of whom 
three survived him. He left no son. His 
nearest descendants on the date of his 
death were 1. Villa Natchiar. daughter 
-by his first (deceased) wife. Villa had a 
•son Mootoo Vadooga Taver. 

2 Bootaka Natchiar, a daughter by his 

•second (deceased) wife. 

3. .Kota Natohiarl 

. t daughters by his third 

4. Katima Nat- j (deceased) wife, after 

cbiar ) his death. 

6 Somia Natchiar was born by po 9 thu- 
tnious birth to one of his widows. 

At the time that the appeal came be¬ 
fore their Lordships, Perya OdayaTaver 
son of Gowery Taver, son of Bodha Goo' 
J go Swami Taver. eon nf Oya Taver. wa. 

14. (1868) -J M I A 689=TSuth 520=2~^ t 
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in possession of the estate. He had sue. 
ceeded as the male lineal descendant of 
toe second son cf Oya Taver, the line of 
the eldest sou having become extinct. 
He was the sola poison amongst the 
descendants of Oya Taver who asserted 
title. On the other side the claimants 
were Bootaka Natchiar, Kota Natchiar 
Katima Natchiar. They claimed as 
nearest heirs on the ground that they 
were daughters of Gowery Vallabha 
Taver. Considering the impartible na¬ 
ture of the property they expressed 
their willingness, that it should 
he enjoyed by Bootaka Natchiar 
for her life, next by Kota Nat¬ 
chiar for her life, and lastly by Ka - 
tima Natchiar. Katima Nachiar alone 
was an appsllaut hefers the Privy Coun¬ 
cil. Sowmia Natchiar and Mootoo Va¬ 
dooga, sou of Villa Natchiar, then de¬ 
ceased, had put in claims, but did not 
press them as far as the Privy Council. 
All widows had died. Their Lordships 
could find do positive texG of Hindu 
law to govern their decision (page 60S). 
They stated Ghat the general course of 
descent of separate property according 
to tho Hindu Law was not disputed, and 
that such property would descend to 
widows in default of male issue. They 
drew a clear distinciien between succes¬ 
sion to the ancestral property of a joint 
family governed hv the Mitakshara law 
and succession go tho self-acquired pro¬ 
perty of a member of such family. They 
continued (page fill): 

“According to the principles of Hindu Law 
there is co-parcenarvship between the different 
members of a united family, aud survivorship 
following upon it. There is community of in¬ 
terest and unity of possession between’ all the 
members of the family, and upon the death of 
any one of them the others may well take bv 

survivorship that in which th»v had during the 

deceased's lifetime a common interest and a 
common possission. But the law of partition 
shows that as to the separately acquired prorortv 
of one member of a united family, the otho’r 
members of that family have neither community 
of interest nor unity of possession. Tho founda¬ 
tion, therefore, of a right to take such property 
by survivorship fails: and there are no grounds 
for postponing the widow's right to any superior 
right of tho oo-parcouers in the undivided pro- 
perty/* 1 

They finally decided that, the property 
being the self-acquired property of Go¬ 
wery Vallabha Tiver, in which his bro 
ther Oya Taver. although with hia youn¬ 
ger brother, a member of a joint Hindu 
family governed by the Mitttkshftra Law' 4 
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was not a co-parcener, the property des¬ 
cended to the heirs of Gowery Vallabha 
Taver and not to the line of Oya Taver. 
They directed by their order that that heir 
should he sought by the High Court of 
Madras on a rehearing of the appeal, 
filed by one of the deceased widows, 
amongst Bootaka Natchiar, Kota Natchi- 
ar and Katimr. Natchiar, holding that Sow- 
mia Natchiar and Mooico Yadooga had 
no right to continue that appeal. The 
history of this family must be taken a 
little further. Katimia Natchiar suc¬ 
ceeded to the zemindari as the result of 
this order, her sisters having died in the 
meanwhile. She died in 1377. After 
her death a dispute arose between Dora 
Singlia Taver, the sole surviving sen of 
Villa Natchiar, (the line of his brother 
Mootco Vadooga Taver was apparently 
extinct) and the descendants of Katima 
Natchiar. It was decided by their Lord - 
ships of the Privy Council in 18S1 in 
Muttu Vaduganadha Tevar v. Dora Sin- 
gha Tevar (l5) that the property was 
impartible property and passed on the 
death of Kutima Natchiar not to her 
heirs but to the sole heir of her father, 
that is, to the line of the last male holder. 
It was held that 

“Kdtiina’s interest ceased with her life, and 
that on her death the root of title is to be 
sought not iu herself but in her father.” 

The zemindari passed accordingly to 
Dora Singha Taver, who died in 1883. 
On his death the question of suc¬ 
cession came before the Courts again. 
Muttu Vaduganadha Taver, the son cf 
Katima Natchiar and the unsuccessful 
appellant in Muttu Vaduganadha Tevar 
v. Dora Singha Tevar (15), claimed the 
estate against Periasami, son of Dora 
Singha Tevar. D was held by the Mad¬ 
ras High Court in M uttuuaduganadha 
Tevar v. Periasami (16) that Dora Singha 
Tevar had succeeded to the estate as full 
owner, that he became a fresh stock of 
descent, and that after his succession the 
heir was no longer to be sought amongst 
the heirs cf the father of Katima Nat- 
chiar. It was held further that Muttu 
Vaduganadha Tevar could not invoke in 
his aid the doctrine of survivorship, be¬ 
cause he was not a co-parcener in the 
estate with Dora Singha Tevar, and even 
if a co parcener with DoraSingha Tevar, 
could not c laim a right of survivorship 
15 3 Mad 290=9 I A 99=4 Sar PCJ 239=6 IJ 
438. 
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owing to the existence of a son of Dora 
Singha Tevar. These conclusions were 
athrmed by their Lordships of the Privy 
Council in 1896 on the appeal from 
that judgment, JUuthuvaduganadha Te¬ 
var v. Periasami Tevar (17). 

In A eelkisto Deb Burmono v. Beer- 
chunder Thakoor (J8), known as the 
Tipperah case, their lordships of the 
Privy Council decided in 1869a question 
of succession to an impartible estate in. 
Bengal held in a Hindu family governed 
by the Dayabhaga law, qualified bv a 
custom which authorized the last holder 
to uominate his successor from the mem¬ 
bers of his own family. The last holder 
had nominated Beer Chunder, his brother- 
by the whole blood, in preference to Neel 
Ivisto Deb Burmono, his brother by the 
half blood, the latter being older than 
the former. Their Lordships held that 
tLe custom set up was established, and 
that the nomination was good. Apart 
from that point they held that by the 
general Hindu law (p. 539) the brother 
by the whole blood though younger 
would succeed to divided property, even 
if an impartible raj, in preference to a 
brother by the half blood though older. 
They held that there could he no 
joint ownership in an impartible raj 
(p. 510) that survivorship could not ob¬ 
tain in such a raj from its very nature 
and that there could be uo community o( 
interest (p. 541,). Thus title by survivor¬ 
ship could not, in absence of custom 
where it varied from the ordinary title 
of heirship furnish the rule to ascertain 
the heir (p. 541). Quoting the Shiva- 
gunga case [Katama Natchier v. Rajah 
of Shivagunga(ll)] they continued, that 
there were in Hindu law two leading rules 
of inheritance, that founded on the reli¬ 
gious duty and superior efficacy of obla¬ 
tion and sacrifice and that of survivor¬ 
ship, and that where the latter could not 
apply the former must be resorted to. 
In 1882 the question of succession to the 
impartible Naraganti Paleiyam (an es¬ 
tate of the nature of a raj) came before 
the Madras High Court in acas9 reported 
as Naraganti Achammagaru v. Venkata- 
chalapati Nayanivaru (19). The dispute 
was between the youngest son of the 

17. (1896) 19 Sad 451=231 A 128=7 i Sar 83 

(PC). — 

18. (1869) 12 M I A 523=2 Suth 243=2 Sar 528- 
=12 W R 21 (P C). —- 

19. (1682) 4 Mad 260. 




1916 Ghisa Singh v. 

fourth Paleiyagar and the grandson of 
the eldest son of the fourth Paleiyagar. 
Succession was admittedly governed by a 
rule of primogeniture but not necessarily 
by the rule of lineal primogeniture 
(p. 265). 

The Mitakshara was fcbe personal law 
governing members of the family. The 
learned Judges considered that the Palei- 
yam, though impartible, was- the joint 
family property of the co-parceners com¬ 
posing the family. Both claimants were 
co-parceners, one being a son and the 
other being a great-grandson in the joint 
family. One member held the property, 
but he did not hold* it absolutely. He 
held it subject to an obligation to pre¬ 
serve the corpus and to a liability to 
provide his co-parconers with a mainten¬ 
ance. They applied succession by survi¬ 
vorship on the following reasoning. They 
found that two of fcbe rights vested in 
co-parcecers in property held in co-par¬ 
cenary by Hindu joint family governed 
by the Mitakshara law, viz. the right of 
joint enjoyment and the right to call for 
a partition, could not from the nature of 
a property exist in an impartible raj. 
But, inasmuch as there was nothing in 
the nature of the property inconsistent 
with the exercise of fcbe right of survi¬ 
vorship, they presumed that that right 
remained. They considered that they 
should apply the doctrine of survivorship 
to succession in an impartible raj in face 
of the decision in the Tipperah case, as 
their Lordships of the Privy Council had 
laid down in the Sivagunga case that the 
succession to an impartible raj held by a 
Hindu is regulated in absence of custom 
by the general Hindu law prevalent in 
the part of India in which it is situated. 
The Tipperah raj being in Bengal, and 
the Naraganti Paleiyam being in Madras, 
they applied the principles cf the Mitak- 
shara law as interpreted in Madras, and 
declared that succession would be accord- 
ing to the rule of survivorship. The 
application of this rule by itself afforded 
no indication for decision between a ju¬ 
nior member of a senior branch and a 
senior member of a junior branch under 
the a Iraitted oustom of primogeniture. 
Here they applied a previous unreported 
decision of their own Court. On the 
basis of that deoision and not on the 
basis of the deoision in the Shivagunga 
case (for there is nothing in the Utter 
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decision to support such a proposition) 
they decided (p. 267): 

‘ When impartible property passes by vurviver- 
<hip from one line to another, it devolves not 
necessarily on the co-parcener nearest in blood, 
hat on toe nearest co-parcener of the senior 
line . 11 

From the facts of the case and the 
words of this passage, it will be seen that 
the proposition refers to succession bet¬ 
ween coparcenary members of the same 
joint family—in this case a son and a 
great-grandson of the same person—and 
has no application to succession between 
distant collaterals who are not co-par¬ 
cenary members of the same joint family 
as the person whose heritage is in jues- 
tion. In SuLramanya Pandya Chokka 
Talavar v. Siva Subramanya Pillat (20) 
decided in 1894, one point for considera¬ 
tion was Ip. 325i: 

“Whether under the Mitakshara law nearness 
of blood is a ground of preference as between bro¬ 
thers of the half and full blood in ease cf dispu¬ 
ted succession to impartible co-prrcenarv proper- 
ty.” 

The learned Judge laid down three 
principles: 1. That a lulo of decision in 
regard to succession to impartible pro¬ 
perty is to be found in the Mitakshara 
law applicable to partible property, sub¬ 
ject to such modifications as naturally 
How from the character of the property 
as impartible estate. 2. That the only 
modification which impartiality sug¬ 
gests in regard to the right of succession is 
theexistenceof a special rule for the selec¬ 
tion of a single heir, when there are seve¬ 
ral heirs of the same class who would be 
entitled to succeed to the same property if 
it were partible under the general Hindu 
law. 3. That in the absence of a special 
custom the rule of primogeniture furni¬ 
shes a ground of preference. Applying 
these principles they held [p. 325] 

“that if tho proporty in disputo had beon tho se¬ 
parate property of tho last lawful zauiodar from 
whom succession has beon traced, tho uterine 
brothor would ba preferred to the half-brother:” 

and at p. 326: 

“If the zamindari of Maniachi, from which tho 
property now in litigation was severed by Court 
sal03, had boan the soparato or self-acquired pro¬ 
perty of Subramanya Talavar, Sendura Pandya, 
hiei uterine brother, would certainly have succee¬ 
ded to it in preference to tho appellant who is 
his brother by a different mother. Tho princi¬ 
ple which determines tbo class of kindred en¬ 
titled to succeed is that, in case of disputed 
succession to such proporty, remoteness of bUnd 
furnishes a rule of exclusion. This being so, 
the further question arises whether the same 
Principle applie s when the property is the m. 
20. (180*) 17 Mad 316. - 
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parcena r y prop'rty, though impartible, belong¬ 
ing to a joint Hindu family consisting o‘ the de¬ 
ceased /amindar and his brothers. Looking ag*in 
to the Mitakshara law of succession as applied to 
partible co parcenary property, the right cf sur¬ 
vivorship i? mentioned as a dominant right which 
cont'ols the rule of succession applicable to sepa¬ 
rate property.” ."It follows that in case of 

co-parcenary property the doctrine of survivorship 
furnishes an additional rule, whereby the cla-sof 
heir' has to be found. It is also a controlling or 
dominant right for the reason that according 
to Hindu theory, coparcenary property belongs 
to the co*parcenary family, that though co par¬ 
ceners are tenants in common, they have no 
specific property but only an in crest in which 
mav ripen into specific property on partition, 
and that, if the existing co-parceners die with¬ 
out male issue, they ar* to be treated as if they 
had never been born, and, as if the partible pro¬ 
perty actually belonged to tbe body of co-par¬ 
ceners who are alive at the time of partition. 
When therefore partible property belongs to a co¬ 
parcenary family, and when a co parcener dies 
without 'male issue leaving ooe uterine brother 
>»nd one half brother surviving him. the half- 
brother is entitled to share the property equally 
with the uterine brother at the time of partition, 
the deceased brother being coudderel as if he 
had never been born, and the property b?ing 
treated a> alw.ivs vested in the family as a suit, 
and never absolutely vested for the purpose of 
inheritance in any one co parcener in preference 
to another, howmuebsoever the family may 
chang* as to the number of co-parceucrs from 
time to time during co-parcenary. To say there¬ 
fore that nearne-s of bicod i« a ground of pre¬ 
ference in such cases would be tantamount to 
ignoring the pre-existing co-parcenary in'erest of 
half-brothers. Nearness of blood being thus no 
ground of preference under the Mitakshara law 
in ca : c of disputed succession to co-parcenary 
propertv when it is partible it is likewise no 
ground of preference when such property .s .m- 
partible It is conceded that tbe zsmindari be¬ 
longs to the co-parcenary family consisting of 
all the brothers of the propositus, and the nearest 
class of kindred in which the single heir is to be 
found is that of brothers, whether of the whole 
or half blood; and apply .ng the rule °f primo¬ 
geniture as a subsidiary rule of selection since 
there is no specific custom, the brother that is 
entitled to tbe zamindari is the eldest in years, 
viz., the plaintiff or appellant." 

' \fter laving down these principles 
they examined the authoritativedecisions 
in Katama Natchter v. Rajah of Shna- 
gunga (14). Naraganti Achammagaru v. 
Venkatachalapati Narayamvaru (19) 
and other ceses. They found that these 
authorities support their views. They 
distinguished the decision in Aarayw/i 
Achammagaru v. Venkatachalapati A ara- 
yanivaru (19) on the ground (p. 330) 

"the doctrine of survivorship has no operation 
under tne Davabbaga la •> either as part of the 
S ncral scheme of inheritance or as an exception 

® it ** 

10 w e next come to the decision in the 


Kachi Yuva Rangappa Kalakka Thola 
Udayar v. Kachi Kalyana Rangappa 
Kalallca Thola Udayar (21) decided in 
1901. Here the contest was between 
the son of a third son and the grandson 
of a second son, both of whom were co¬ 
parceners in a joint family governed by 
the Mitakshara law, to impartible pro¬ 
perty held as joint property of that 
family. The Madras High Court applied 
at p. 609 the rule laid down in Kara- 
ganli Achammagaru v. Venkatachalapati 
Karayanivaru (19), and on appeal in 
1905: Kachi KaliyanaRangappa Kalaka 
Thola v. Kachi Yuva Rangappa Kalakka 
Thola Udayar (22) their Lordships of the 
Privy Council approved that rule stat¬ 
ing at p 512; 

"It is settled in accordance with a ruling of 
this Board that wh*n impartible property passes 
by survivorship from one line to another, it 
devolves not on the co-parceoer nearest in blood 
but on the nearest cc-parcener of the senior line 
a position held by the principal respondent.” 

The decision had obviously reference 
only to the facts of the cases in Nara¬ 
ganti Achammagaru v. Venkatachalapati 
Narayamvaru (19) and Kachi 1 uva 
Rangappa Kalakka Thola Udayar v. 
Kachi Kalyana Rangappa Kalakka 
Thola Udayar (21). In both cases the 
disputes were between coparcenary mem. 
bers of the sune joint family, and the 
lines were the lines of such co-parcener9, 
all of whom were within the third degree 
of the propositus We summarize the 
principles so far collected. Their Lord- 
ships of the Privy Council have held in 
the Katama Natchiar v. Rajah of Sliiva- 
gunga (14) their decision is interpreted 
by themselves in the subsequent case of 
Jogendro Bhupati Hnrrochundra Maha- 
patra v. Nityanand Mon Singh (23) 
that the fact of a raj being impartible 
does affect the rule of succession. The 
rules which govern the succession to a 
partible estate are to be looked at. The 
Madras High Court have held that, 
where the property, though impartible, 
is property held jointly by co-parceners 
of a Hindu joint family governed by the 
Mitakshara law as interpreted in Madras, 
the principle of survivorship must be 
applied to discover the successor Kara 
gauti Achammagaru v. Venkatachalapati 
Narayamvaru (19)and subsequent cases. 
Their Lordships of the Privy Council 


21. (1901) 24 Mad 562. 

22. (1905) 28 Mad 50S=32 I A 261 (PC). 

23. (1890) 18 Cal 151=17 1 A 128 (P C). 




1916 Ghisa Singh 

have not directly atlirmed that rule but 
they have affirmed the rule laid down in 
Karaganti Achammagaru v. \ enkata- 
dialapati Narayanivaru (19), to the 
effect chat when impartible property 
passes by survivorship from one line to 
another, it devolves not on the co-par- 
cener nearest in blooibut on the nearest 
co-parcener of the senior line. 

The learned counsel for the appellant 
has asked us to draw from the acceptance 
by their Lordships of the latter rule the 
conclusion that in a case, in which im¬ 
partible property has been held by one 
member of a joint family of co-parceners 
governed by the Mitakshara law, and 
then passes to distant collaterals on the 
extinction of that family, the nearest co¬ 
parcener 'of the senior line should suc¬ 
ceed. We do not consider that such an 
inference can be drawn. In Naraganli 
Achammagaru v. Vcnkota/ihalapati Nara - 
yanivaru (19) the contest was between 
the great-grandson ai d the youngest 9on 
of Vengama. In Kachi Yuva Rangappa 
Kalakka TholaOdayar v. KachiKalyana 
Rangapva Kalakka Thola Uduyar (21) 
the contest was between the grandson 
of a second son and the son of a third 
son. Mottusaini Ay%ar,J., observes in 
Muttuvaduganadha 'Tevar v. Periasami 
(16): 

“Tho spiritual benefit derived from three lineal 
male descendants, such as pod, grandson nod 
great-grandson, is the same, though among colla¬ 
teral male heirs the quantum of benefit varies in 
proportion to the remoteness of the male heir 
from the deceised male owner.*' 

So in the first case the great-grand¬ 
son stood in the position of his grand¬ 
father the elder brother, and in the se¬ 
cond case the grandson of the second son 
stood in the position of the second son, 
and the son of the third son stood in the 
position of the third son. The law of 
primogeniture had to be applied to ascer¬ 
tain a single heir, and as according to 
the Hindu law each claimant stood in 
the class of the son of the propositus, 
preference being given to the elder son 
by primogeniture, the descendant of that 
son succeeded under the Mitakshara law. 
But the rule of primogeniture applied is 
not the rule of lineal primogeniture with¬ 
in the meaning of the term in Eoglish 
law, although in both instances the re. 
suit is the same. The distinction is 
clear. Under the Mitakshara law the 
representation is only to son, grandson 
and great-grandson and no further. It 
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is based on equality of spiritual benefit 
and not on blood. According to the Eng¬ 
lish law the representation extends in¬ 
definitely and is based on blocd. ^ e 
are asked apply to a rule of lineal primo¬ 
geniture which ignores, instead of apply¬ 
ing, the Mitakshara rule of succession. 

In tlie Tipperah case the rule of sur¬ 
vivorship obviously could not have been 
applied, and the property was not trea¬ 
ted as joint family property. In Muthu - 
vaduganadha Tcvar v. Periasamt Tevar 
(17) their Lordships of tbePrivy Council 
affirmed the decision in Muttuvad ugana- 
dha Tevar v. Periasami (16), to the 
effect that a person who was not a co¬ 
parcener in a joint family governed byi 
the Mitakshara law could not claim 
under the doctrineof survivorship. These* 
authorities, which were discussed exhaus¬ 
tively at the Bar, appear to us against 1 
any conclusion to the effect that the rule! 
of lineal primogeniture regulates succes¬ 
sion to a separate property as between 
collaterals who have not been co-par¬ 
ceners with tho propositus in a joint 
family governed by the Mitakshara law. 
There are even stronger grounds for a 
negative conclusion in the case of this 
property which has not been the property 
of a joint family since its acquisition by 
Fateh Bahadur Singh, even if it be pre¬ 
sumed to have been such property before 
that acquisition. We can find no direct 
authority on the point except an autho¬ 
rity of our own Court, but we consider 
that our conclusion is supported in¬ 
directly not only by the mass of autho¬ 
rities already quoted, but by other re¬ 
ported decisions to which we shall refer. 

In this connexion we have first to refer 
to the report in Mohcsh Chunder Dhal v. 
Satrughaii Dhal (24). At p. 347 of that 
report is a quotation from the judgment 
of the Bench of the Calcutta High Court 
that decided the appeal in the following 
words: 

“The defendants allege that lineal primogeni" 
turo is the rulo of succession in tho family, and 
no doubt tho enus is on them to prove ibis cus¬ 
tom though that a custom exists in tho family 
is admitted by the plaintiff. Mr. Woodroffe for 
tho plaintiff bas contended that they bavo 
failed to establish any such custom, and that 
independently of any oustom, his olient, being 
the nearest of kin to the last boldor, ia by law 
the preferential hoir. Ho has argued that tho raj, 
though Impartible, must bo regarded as tho sepa¬ 
rate or self-acquired proparty of tho last bolder, 
Ram Obandor Dhal, and that therefore, accord- 

24. (1902) 29 Cal 348=29 I A G2 (PC). 
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in? to the rules of inheritance laid down in the 
Mitak.4i.ird, it devolved on Nifcyauund.” 

“^o think however that it is not necessary for 
us to discuss this proposition of law, or to con¬ 
sider the various reported cases be»ringupon this 
particular matter to which our attention has 
been drawn by Mr. Woodrofie and the learned 
vakils for the respondents, because on a careful 
consideration of all the evidence oral and docu¬ 
mentary, we have come to the same conclusion 
as that arrived at bv the District Judge, viz., 
that the custom of lineal primogeniture prevails 
in this family.” 

This quotation shows that the learned 
Judges were of opinion that in the case 
of an impartible raj which was the sepa- 
rate or self-acquired property of the last 
holder, succession under the Mitakshara 
law would not be by the rule of lineal 
primogeniture, but would go to the near¬ 
est of kin unless there was a special 
custom enforcing the rule of lineal pri¬ 
mogeniture. If the law were that in 
every impartible estate, hold by a per¬ 
son governed by the Mitakshara law, 
whether the estate were ancestral pro¬ 
perty held by a member of a joint family 
or separate and self.acquired property, 
succession would be by the rule of lineal 
primogeniture, there would have been 
no reason to prove the existence of a 
custom of succession by 1 iDeal primogeni¬ 
ture, for succession would have been 
governed by the rule of lineal primogeni¬ 
ture in absence of a custom and the 
circumstance that their Lordships of the 
Privy Council permitted an appeal ques¬ 
tioning the existence of the custom, 
further shows that in an impartible raj 
acquired or held as separate property 
by a person subject to the Mitakshara 
law, succession would not be by the 
rule of lineal primogeniture. When this 
point was raised before this Court in 
Deli Bakhsh Si ugh v. Chandrabhan 
Singh (lO), Chamier, J. C., decided it as 
follows: 

“In one of ibe Madras cases it was said that 
the Tipperah case was distinguishable on the 
ground that it was governed by the 'law of the 
Dayabhag* which d*es not recognize survivorship 
as determining the devolution of property. This 
is true, but the rule of inheritance by survivor¬ 
ship under the Mitakshara also applies only to 
joint property.” 

In the subsequent appeal their Lord¬ 
ships of the Privy Council did not dis¬ 
cuss the point and neither affirmed nor 
rejected the proposition asserted by 
Chamier, J. C. The acceptance of the 
proposition that succession to a separate 
e9tato under the Mitakshara in absence 
0 f a custom is according to the rule of 
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lineal primogeniture would conflict with 
the decisions of their Lordships in the 
case of Brij Indar Bahadur Singh v. 
Ranee Janki Kocr (3) and in the case of 
Acha! Bam v. Udai Partab Adaiya Dat 
Singh (o), for in each of those cases 
succession to a separate estate under the 
Mitakshara law was found in absence 
of custom to be otherwise than by the 
rule of lineal primogeniture. As wo have 
now decided that the suit is barred by 
limitation and that the succession is not 
by the rule of lineal primogeniture but 
according to the principles of the Mitak¬ 
shara law, and as Jwala Bakhsh SiDgh 
was admittedly at the time of his suc¬ 
cession nearest in bicod to the last 
male holder and thu9 entitled to succeed 
it follows that the appeal must fail. We 
consider it however desirable to decide the 
remaining points which have been argued 
before us. 

In order to succeed in their case it \va9 
necessary for the plaintitls-appellants to 
establish that the claim of Kandhai 
Singh was not barred by the superior 
claim of his elder brother Jugraj SiDgh. 
Gajadhar Singh the son of Jugraj Singh 
had as has already been stated, filed a 
suit against the present defendant-res¬ 
pondent for possession of the taluqa, and 
that suit was compromised aud with¬ 
drawn, the defendant-respondent being 
left in undisturbed possession of the 
taluqa. Uuless the plaintifl's-appellants 
were able to show that Jugraj Singh had 
forfeited all titlo to succeed to the estate, 
their claim must fail on the principle of 
jus tertii. Their case is that Jugraj 
Singh had been adopted by Mardan Singh, 
a younger brother of Sardar Singh, that 
he had thu9 passed cut of the family of 
his natural father into the family of 
Mardan Singh, and that thus he had lost 
his title to precede his younger brother. 
The burden of proof was on the plaiD- 
fiffs-appellants to prove the exclusion of 
Jugraj Singh, and in event of their 
failure to prove this, even if they suc¬ 
ceeded on every other point, their case 
was hound to fail. They endeavoured in 
the first instance to show that the de¬ 
fendant-respondent could not set up a 
jus tertii as he had previously admitted 
the adoption of Jugraj Singh, and further 
produced oral and documentary evidence 
in support of the alleged adoption. 

With regard to the first point it is 
necessary to go back to the history of 
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the previous between Sbeopal 

Singh and tha father of the defendant- 
respondent in 1399, and between Gaja- 
dhar Singh and the defendant-respondent 
in 1906. Em. A-182 is a copy of the plaint 
in the suit of Sbeopal Singh brought 
against the father cf the defendant-res¬ 
pondent, which is dated 14th January 
1899. In this suit Sbeopal Singh im¬ 
pleaded Mt. Girraj Kuar as represented 
by the Court of Wards, Jwala Bakhsh 
Singh and Ghisa Singh. He agserted 
that succession to the taluqa Korihar 
Sataon proceeded by the rule of primo¬ 
geniture, and ho set up that he was in 
the senior line. An examination of the 
pedigree will show that Sbeopal Singh as 
the son of Hanuman Singh was not in a 
position to claim the estate ordinarily 
as against Jugraj Singh, or Ghisa Singh 
the son of Kaudhai Singh and to get over 
the claims of these two persons he as¬ 
serted that Jugraj Singh had beenadopted 
by Mardan Singh, and that Ghi9a Singh 
one of the present plaintiffs appellants 
had resigned bis claim in his favour. 
Ghisa Singh who was then a minor was 
represented by hie mother, and she ad¬ 
mitted the resignation of Ghisa Singh’s 
claim in favour of Shaopal Singh. That 
relinquishment i9 of course not binding 
upon Ghiea Singh and does not affect the 


merits of the present case. Jwala Bikbsh 
Singh in his written reply, Tlx. A.40, 
dated IGfch March 1899, did not plead a 
jus terfcii on the part of Jugraj Singh and 
Ghisa Singh. He said nothing as to this 
point. He did not admit or deny the 
alleged adoption of Jugraj Singh directly. 
But in the pedigree which he filed in the 
case he called Mardan Singh lawalad or 
issueless and Jugraj Singh a son of Raojit 
Singh, and in the para. 15, of his writ¬ 
ten statement ha said, “plaintiff cannot 
succoed in the presence of myself, Bisram 
Singh the son of Gajraj Singh, the son 
of Jugraj Singh,*’ (it would appear that 
at that time Jugraj Singh was dead and 
that Gajraj Siugh though alive at the 
time that the suit was brought could not 
be found) aid Ghisa Singh who are 
nearer heirs than the plaintiff as shown 
by the plaintiff’s own pedigree.” Thus 
though he did nob assert directly a jus 
fcertnon the part of Bisram Singh and 
<rbi8a Singh he impliedly set up such a 
jus terfcn. Jwala Bakhsh Singh in this 
suit did not admit the adoption of Jugra 
Singh by Mardan Singh. It is not clear 


that he denied it explicitly but he did 
so impliedly. In the next suit which 
was brought by Gijadhar Singh on 21st- 
May 1908, the piaintiffs were Gajadhar 
Singh himself and Pandit Sat Naraio and 
Pandit Bans Gopal who had purchased 
a portion of hi* claim. A copy of the 
the plaint is filed as Ex. A-59 In Ex. 30, 
a copy of the written reply filed by the 
defendant-respondent in that case on 
22nd June 1908, at para. 19 thedefen- 
dant-re3pondent states as follows: “Jugraj 
Singh father of plaintiff 1” (that is to 
sav of Gajadhar Singh): 

“was adopted by Mardan SiDgk whoso name 
is entered in the pedigree. Therefore in the 
presence of Kandhai Singh who died aftor 
Dilraj Kunwar and whose son Ghisa Singh is 
still alive, the phintiff on his own showing in 
the pedigree has no right tosucceed.” 

Here we have it that the defendant- 
respondent clearly asserted the adoption 
of Jugraj Singh by Mardan Singh to meet 
the claim of the son of Jugraj Singh. 
The defendant-respondent was called as 
witness D. W. 42. His explanation as 
to how he came to set up such a plea is 
certainly unsatisfactory, but there can 
be no doubt as to the fact that the 
defendant-resppndent is not now estop¬ 
ped from denying the adoption cf Jugraj 
Singh and putting the plaintiffs-appol- 
lants to the proof of it. He may have 
honestly believed in 1908 that Jugraj 
Singh had been adopted by Mardan Singh. 
He could have had no personal know¬ 
ledge on the subject, as the adoption was 
alleged to have occurred before he was 
born. On the other hand, he may not 
have hslioved that any such adoption 
had taken place, and taken what he 
thought was a convenient plea to get 
rid of the claim. But in neither cir¬ 
cumstance is he estopped. Thj learned 
Counsel for tho appellants admitted in 
argument that there was no case of 
estoppel, aud that the question would 
have to be decided on proof. In view of 
the decision of their Lordships of the 
Privy Council in Bar Shankar Pratab 
Singh v. Lai Raghuraj Singh (25) it is 
difficult to come to any other conclusion. 
It is thus clear that the question is not 
disposed of by proof of the plea taken 
by the defendant-respondent in Ex. 30, 
and that the plaintiffe-appellants in 
order to succeed have to prove the adop¬ 
tion. They oalled eleven witnesses to 
pr ove th eir allegation. We have dj 90 us- 

25. (1907) 29 All 519 (P C). --- 
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seel the credibility of ten of these wit¬ 
nesses already in considering the evi¬ 
dence that they gave on the question of 
seniority. These witnesses are Lai Baha¬ 
dur Singh (P. W. 1 ) SarahjitSingh (P.W. 
2), -lagat Singh (P. \Y. 3), Shankar Singh 
(P. W. 4), Mahadeo Singh (P. W. 5), 
Sheoambar Singh (P. W. 0), Ajudhia 
Singh (P. W. 9), Chauharja Singh (P. W. 
lo), Ranjit Singh (P.W. II) and Sheopal 
Singh (P. \\ . 12). We have found that 
these witnesses were not credible upon 
the question of seniority. We have to 
examine their evidence now with regard 
to the question of adoption. Lai Baha¬ 
dur Singh professes tc have been told by 
his grandfather, at the same time that 
he learnt the pedigree and the relative 
seniorities of the family, that Mardan 
Singh had alopted Jugraj Singh. Sarab- 
jit Singh received his information in a 
similar way. Jagat Singh said that he 
noticed that Jugraj Singh had obtained 
possession of MardaD Singh’s property, 
and that he got nothing out of Ranjit 
Singh’s property. It \va9 fairly satis¬ 
factorily established by evidence for the 
defence that Mardan Singh left no pro¬ 
perty. The evidence of the last three 
witnesses has already been found to he 
the evidence of partisans one of whom 
has a strong prejudice against the 
defendant-respondent and two of whom 
have been promised substantial benefits 
if the plaintirfs-appellanfs succeeded iu 
their suit. In the case of Shankar Singh, 
Mahadeo Singh, Ajudhia Singb, Cbau- 
harja Singh, Ranjit Singh and Sheopal 
SiDgh it is sufficient to note that they 
state that they obtained information as 
to the adoption because they were curi¬ 
ous as to all particulars with regard to 
Datt Singh’s branch and that their 
informants considered the fact of the 


adoption sufficiently interesting to be 
worth giving. We have already noted 
the gross improbability of persons whose 
family separated from that of the taluq- 
dar of Korihar Sataon in the middle of 
the seventeenth century wanting to know 
anything as to the family history of the 
cadet branch of Datt Singh, and the 
absurdity is considerably aggravated 
when we are asked to believe that this 
intelligent interest in the affairs of 
people with whom they had nothing 
whatever to do was carried to the extent 
of wishing fo know whether one member 
of that small branch had or had not been 


adopted by his uncle many >ears ago. 
The learned Subordinate Judge has right¬ 
ly discredited the evidence of all these 
witnesses. 

We now come to the evidence of Sheo¬ 
ambar Singh (P. W. 6) who has given 
a detailed statement as to the alleged 
adoption. He says that he was present 
at it and that it occurred two or three 
years after the mutiny, that is to say, 
about 1860. The learned Subordinate 
Judge has pointed out that this witness 
broke down badly in cross-examina¬ 
tion. He stigmatizes his evidence as 
full of absurdities, and we do not think 
that he has criticized it too strongly,, 
lie rightly refused to believe the evi¬ 
dence of this witness. 

The last witness called on the subject 
was a certain Tondar Singh (P. W. 13) 
who stated that he was the son of Mar¬ 
dan SiDgh’s daughter. He is a man of 
05 year3 of age and would have been a 
boy at the time of the alleged adoption 
of Jugraj Singh. The learned Subordinate 
Judge did not believe this witness and 
described the greater part of his evi¬ 
dence as s tissue of lies. The descrip¬ 
tion is, in our pinion, correct. 

We thus fioo that the oral evidence 
absolutely fadls to prove the alleged 
adoption. 

There remiians certain documentary 
evidence. This is contained in a copy 
of a regfstered bond, dated the22nd July 
1882. Assuming that this document is 
admissible in evidoDce it is a copy of a 
bond executed by Jugraj Singh mortage- 
ging with possession a ceartain grove at 
Ooai. It is in favour of Din Dayal of 
Onai. Bairon Lai patwari signed it on 
behalf of Jugraj Singh, sta l ed to he the 
' sou of Ranjit Singh and adoptedson of 
Mardan Singh.” In the proceedinrs at 
the time of registration, the executant 
was decribed as the son of Ranjit Singh. 
This is all the documentary evidence. 

The oral evidence is worthless aad we 
should, therefore if wo found the adop¬ 
tion of Jugraj Singh proved, base our 
decision upon the fact that, a copy of a 
registered document shows that the pat¬ 
wari who signed it on behalf of the* 
executant described that executant as 
having been adopted by Mardan SiDgh 
obviously absolutely insufficient mate¬ 
rial upon which to base such a finding. 

We. therefore, find that the plaintilTs- 
appellants have failed to prove that 
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Jugraj Singh was adopted by Mardan 
Singh, and that, therefore, their claim is 
barrod in any circumstances on the prin- 
ciple of jus tertii. 

The last point is as to the extent of the 
property to which the appellants would 
have been entitled on the facts had they 
succeeded in their suit. The learned 
Subordinate Judge has arrived at findings 
of fact in which he shows how much of 
the property in suit was 

(a) derived from Chanderpal Singh, 

(£) derived from Dilraj Kuar, 

( c ) acquired by Jwala Bakhsh Singh 
and the defendant-respondent. 

The learned Counsel tor the appellants 
accept these findings of fact as correct. 
He lays no claim to property (c) and 
states that he can only claim property 
(b) if it bo proved that succession i9 
governed in the family by a custom of 
lineal primogeniture. 

In view of this clear statement of his 
position there is nothing left for us to 
decide upon this point. 

The appellants having failed uponevery 
point and the respondent having succeed¬ 
ed on the point of relative seniorities 
we dismiss the appeal. 

The appellants will pay their own 
costs and those of the respondent. 
e.v./r.k. Appeal dismissed. 

A. I. R. 1916 Oudh 73 

Lindsay, I. C. 

Bakhtawar Singh and anothn —Plain¬ 
tiffs—Appellants. 

v. 

Dharam Singh —Defendant—Respon¬ 
dent. 

Second Appeal No. 358 of 1913, Deci¬ 
ded on 27th April 1915, from decree of 
Dist. Judge, Hardoi, I */. 25th June 1913. 

Practice—Relief—Suit for declaration of 
right to take water and preferential right 
and for damages for obstruction—Defendant 
denied right and obstruction—Court found 
that plaintiff had right in proportion to tbeir 
cultivation but dismissed suit as no obstruc¬ 
tion was found Held declaration of right to 
the extent found should have been granted 
and suit not dismissed in toto. 

The plaintiffs brought a suit for a declaration 
and damages against the defendant, on the alle¬ 
gation that they hud a right to draw water from 
a tank and *ere further entitled to exercise that 
right before the defendant could do the same for 
his own crops, and that they had sustained da¬ 
mages owing to the defendant's not allowing 
them to exercise that right. Tho defence set up 
was a denial of the plaintiffs' right to draw any 

tTA er fiT\ th V« D £- ™ ere wa ’ also a denial 
that the plaintiffs had been obstructed or that 
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thev had suffered .uiv damage. Tho 1-v.cr < 
found that the plaintiff, were entitled to draw 
water from the tank in proportion to the extent 
ot their cultivation, although without any preicr- 
once over tho right of the defendant, and tha- 
they h id failed to prove that they had been ob¬ 
structed in such a way as to cause them any c'.i- 
mage. Tli&ir suit being dismissed in toto: 

Jleld: that in view of the defence setup the lo¬ 
wer Courts ought to have declared the plaintiffs 
right to the extent to which they were found to 
be entitled, as there was a sufficient cause of ac¬ 
tion for such a declaratory relief. IP C* 1] 

Gokaran Xath Misra — for Appellants. 

G. B. Thomas —for Respondent. 

Judgment.—This appeal arises out of 
a suit for declaration brought by the 
plaintiffs against one Dharam Singh, 
who is now represented in this appeal by 
Mt. Mukta, his widow. The claim was 
with respect to irrigation rights in a tank 
No. 165 situated in Mauza Dabha in the 
Hardoi District. The claim of the plain¬ 
tiffs was that they were entitled to a 
right to draw water from this tank and 
further that they wereentitled toexercise 
that right before the defendant could 
draw water for irrigation of his own crops. 
There was also a claim for damages, the 
plaintiffs' ca9e being that tho defendant 
had refused to allow them toset up their 
irrigation-lift, the result being that cer¬ 
tain crops were damaged. The amount 
of damage claimed was Rs. 50. The de¬ 
fence set up was a denial of the plain¬ 
tiffs’ right to draw any water from the 
tank in question. In para. 9 of the 
written statement it was set out that 
after a perfect partition had taken 
place in the year 1900, the plaintiff's 
had ceased to have any right to draw 
off water from the tank in question 
which had fallen into the defendant’s 
mabal. There was also a denial that the 
plaintiffs had been obstructed or that 
they had suffered any damage. The 
Court of first instance found that in 
spite of two partitions whioh had taken 
place, one in the year 1881 and the other 
in the year 1900, the previouely existing 
rights of irrigation from this tank had 
not been disturbed and that the plain- 
tiffs were entitled to draw water from 
this tank in proportion to the extent of 
their cultivation, although without any 
preference over the right of the defen¬ 
dant. As regards damages the Munsif 
was of opinion that the plaintiffs had 
failed to prove that they had been obs¬ 
tructed in such a way as to cause them 
any damages. He therefore dismissed 
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die suit in toto and this decree has been 
upheld in appeal by the learned District 
•Tudge. 

I ho point which is taken here in se- 
CCQ d appeal is that at any rate the 
plaintiffs were entitled to some relief, if 
not to the full relief which they claimed. 
There can be no doubt that the plaintiffs 
failo i to estab.ish that they had a right 
to draw water from this tank in prefer¬ 
ence to the defendant. It is argued, 
however, that as it has been proved that 
they have at least an equal right with 
the defendant that right should have 
been declared. The argument on the 
other side is that in fact there was no 
cause of action for this declaratory suit 
as the plaintiffs’ right to draw water had 
not been obstructed. I do not think 
this argument is quite correct. It is 
proved that the defendant received a 
written post card from the plaintiffs 
asking him to admit their right to draw 
water from the tank in question and that 
tha defendant fcock no notice of this 
communication, and in view of the de¬ 
fence which was set out in the written 
statement it seems quite clear that the 
defendant was at least interested todeny 
that the plaintiffs had any right of irri¬ 
gation from this tank. In my opinion, 
there wa9 a sufficient cause of action for 
a declaratory suit in this case and in the 
interests of the parties, and to put a stop 
to any further litigation, I think the 
Courts below ought to have declared the 
right of the plaintiffs to the extent to 
which they found they were entitled. I 
therefore, allow this appeal and set aside 
the decision of the Courts below. The 
plaintiffs will get a decree to the effect 
that they are entitled to draw water for 
the irrigation of their crops from tank 
No 165 in proportion to the extent of 
their share in the village hut without 
any priority over the right of the defen¬ 
dant to use water for the same purpose. 
A9 both parties have been in fault, I 
allow’ no costs. 

B.V./R.K. Appeal allowed. 
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Stuart and Kanhaita Lal, A. .T. Cs. 

Sheo Indar Bahadur Singh —Plaintiff 

Appellant. 

V. 

Ghazi-Ud-Din and other 1 ; — Defendants 
Respondents. 

Second Appeal No. 293 of 1913, Deci- 
ded od 25th May 1915. against the order 
of Dist. Judge, Sitapur, D/- 10th May 
1913. 

Mortgage—Suit on—Simple mortgage suit 
by prior mortgagee without joining subse* 
quent mortgagee with possession as party— 
Rights of subsequent mortgagee are not 
affected by decree—Auction purchaser can¬ 
not claim poisession as against him. 

Where a prior mortgagee, who holds a simple 
mortgage, brings a suit for sale without joining 
the subsequent mortgagee with possession as a 
party to the suit, the rights of the subsequent 
mortgag e are not affected by the decree obtained 
therein, and a person who purchases the property 
in execution of the decree cannot claim posses¬ 
sion as against the subsequent mortgagee. 

[P 1C C 1.2] 

An auction-purchaser cannot obtain a right 
greater than tho right possessed by the mortgagee 
holding under the prior mortgage: Case lito 
RcJ. IP 7G C 2] 

II. C. Dutt and Kanliaiya Lal —for 
Appellant. 

A . P. Sen and Bishambhar Xath—lor 
Respondents. 

Judgment.—The point for decision 
in this appeal, which has been referred 
to the Bench, relates to the remedy of 
an auction-purchaser, who has pur¬ 
chased property at a Court sale in exe¬ 
cution of a decree on a simple mortgage 
obtained by a prior mortgagee against a 
puisne mortgagee, who was not a party 
to the suit in which that decree was 
obtaioed and who is in possession of a 
portion of the property under the terms 
of a usufructuary mortgage of a later 
date. The auction-purchaser, who is the 
plaintiff-appellant in this appeal, sued 
the puisne mortgagee for joint possession 
of the portion of the property that he 
had obtained under the terms of his 
deed of usufructuary mortgage, conced¬ 
ing that the latter should he allowed to 
retain possession of the aforesaid pro¬ 
perty provided that he releemed the 
prior simple mortgage. He also sued 
for mesne profits. The 9uit was brought 
in the Court of the Subordinate Judge of 
Sitapur who dismissed it, and the Dis¬ 
trict Judge of Sitapur upheld the order 
of dismissal on appeal. Both Courts 
relied in support of the dismissal on a 
decision of a Full Bench of the High 
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Court of Madras in MuUa Vcetil Seelhi 
Kutti v. liorambath Pamthooh Achuihan 
Xair (l). That decision atlirms four 
propositions:— 

(l) that a second mortgagee is entitled 
to the same rights as the first mortgagee 
with reference to his security having 
regard to the nature of his mortgage, 
(2) that the purchaser of the equity of 
redemption after the first mortgage and 
the second mortgagee both stand on the 
same footing with reference to their 
respective rights against the first mort¬ 
gagee when they have not been implead¬ 
ed in the suit instituted by him on his 
mortgage; (3) that those rights are un¬ 
affected by the suit of the first mort¬ 
gagee to which they are not made par¬ 
ties and the decree passed therein and 
the sale made in pursuance thereof; (4) 
that the purchaser in such a suit, 
whether he is a first mortgagee or a 
stranger, does not acquire the rights of 
the mortgagor as at the date of the first 
mortgage, but only those that subsist in 
him at the date of the suit. 

It appears to us that this decision 
covers many points which are not neces¬ 
sary fer the determination of the present 
appeal. We consider that the appeal 
before us should be determined on con¬ 
siderations which are not always the 
considerations examined in the decision 
in question. The rights of a puisne mort¬ 
gagee oannofc be affected by the provi¬ 
sions of a decree to which he wa9 not a 
party. Thus the rights and liabilities 
of the puisne mortgagee in the present 
appeal must be considered to be as they 
would have been if the decree, in execu¬ 
tion of which the appellant purchased 
the property in suit, h id not existed. 
The position of the plaintiff-appellant 
oan be no better than that of the mort¬ 
gagee under the prior mortgage. That 
mortgage has now bean satisfied, but the 
purchaser of the property in execution 
of the decree based upon the mortgage is 
entitled to keep the mortgage alive as a 
shield against .the nuisne mortgagee. He 
cannot however obtain a right greater 
than the right possessed by the mort- 
«ag8a holding under the prior mortgage. 
As that mortgage was a simple mortgage 
tbo mortgagee oould not obtain posses.! 
sion over the mortgaged property by a 
foreclosure. Had he joined the puisne 
mortgagee's a nartv t o his suit on the 
1. (1911) 910 613 (F B). - 


prior mortgage, the purchaser of the 
mortgaged property in execution of the 
decree might have obtained possession 
over the mortgaged property bad the 
puisne mortgagee failed in certain cir¬ 
cumstances to redeem the prior mort¬ 
gage. But this contingency could only 
have arisen if the puisne mortgagee had 
been made a party to the suit and if it 
had been held that; the mortgage was a 
good mortgage as against the puisne 
mortgagee and the amount for redemp¬ 
tion had been fixed as against the puisne 
mortgagee and the puisne mortgagee had 
failed to redeem within the period fixed 
by the Court. The mortgagee under the 
prior mortgage could not have obtained 
possession over the mortgaged property 
under the terms of the mortgage itself, 
although he might have done S3 by 
being permitted to purchase the mort¬ 
gaged property in the sale in exe¬ 
cution of the decree obtained on the 
mortgage after failure of the puisne 
mortgagee to redeem. The appellaut is 
asking for a relief against the puisne 
mortgagee, who was not made a party to 
the suit, greater than the relief that 
could have been obtained against him by 
the prior mortgagee had he been made a 
party to the suit, and this circumstance 
sufficiently vitiates the plea put for¬ 
ward for the appellant. 

The learned Counsel for the appellant 
has referred us to a decisiou of the 
Madras High Court in Goverdkana Doss 
v. Vcerasami Chctti (2). There is nothing 
however in that decision contrary to the 
view which we take. In that case a 
certain person mortgaged property by 
two mortgages to one set of persons and 
by a subsequent usufructuary mortgage 
to a third porson. The first set of per¬ 
sons sued ou the two prior mortgages, 
obtained a decree and brought the pro¬ 
perty to sale. They did not implead the 
puisne mortgagee. They subsequently 
sued, asking that the puisDe mortgagee 
should be ordered to pay them the 
amount of the decree in suit, in execu¬ 
tion of whioh they brought the property 
to sale aod that in default of such pay¬ 
ment it should be declared that the 
puisne mortgagee was abolutely debarred 
of his right to redeem the prior mortgage 
and that he should be directed to surren¬ 
der possession of the property to the 
pUjntifR The Madras Rich Court held 
2. (1903) 26 Mild 637, 
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that tho relief could be given. But it 
appears from the decisiou in Mulla 
1 eetil Seethi Kutti v. Korambath Par. 
utliooli Achuthan Nair (l)that both the 
mortgages in the case reported as 
Goverdhana Doss v. Veerasami Chctti (2) 
were usufructuary. The prior mort¬ 
gagees had a right to possession under 
the terms of their mortgages. In this 
case the prior mortgagee had no right to 
possession. We have been referred to a 
decision of a Bench of this Court in 
Jawahir Singh v. Rajendra Bahadur 
Singh (3). In that case tho same pro¬ 
perty was mortgaged to two persons by 
deels of simple mortgage. The prior 
mortgagee obtained a decree on his mort¬ 
gage without joining the puisne mort¬ 
gagee, and the puisne mortgagee ob¬ 
tained a decree on his mortgage with¬ 
out joining the prior mortgagee. 

The auction-purchaser of the pro¬ 
perty sold in execution of the decree 
on the prior mortgage, which was of 
earlier date obtained possession but was 
ousted from possession by the puisne 
mortgagee, who had himself purchased 
the property in execution of the decree 
on the subsequent mortgage. Both-the 
mortgagees brought the property .to sale 
in execution of their respective decrees 
obtained upon their mortgages. The first 
decree was that upon the prior mortgage 
and the purchaser thereunder obtained 
possession. The purchaser under the 
second decree ousted the purchaser under 
the first decree forcibly and not by order 
of the Court. A Bench of this Court de¬ 
cided that the purchaser under the first 
decree was entitled to possession, and 
they gave him possession considering 
that this could be done in the same 
manner as though he had had a right of 
foreclosure. But he clearly did not 
have a right of foreclosure, an 1 when the 
Bench used the word “foreclosure," it 
was using it not in the ordinary sense in 
which that word is used. A large num¬ 
ber of other cases have been quote 1 to 
us, but the decisions in none of them 
carry the point further. It is obvious 
that in tho case of prior and subsequent 
simple mortgages if a suit be brought on 
the prior mortgage without joining the 
puisne mortgagee and the property bo 
sold in execution of a decree obtained in 
that suit, possession will pass to the 
auction-pureha ser. The puisne mort- 

3. (1J0U) HOC 133=2 I C S3G. 


gagee is not affectel by such a decree for 
he had no right to possession under his 
mortgage and his position is rendered no 
worse by the transfer of possession from 
the mortgagor to the auction-purchaser. 
The right possessed by the puisne mort¬ 
gagee of redeeming the prior mortgage 
still exists. The case is different when 
the puisne mortgagee has a right to pos¬ 
session under the subsequent mortgage, 
and the prior mortgagee has no right to 
possession. The learned counsel for the 
appellant has argued that unless the 
relief sought by his client is granted, his 
client will be in elicit deprived of all the 
benefits of his purchase owing to the 
neglect of the mortgagee under the prior 
mortgage to make the puisae mortgagee 
party to the suit. We do not, however, 
agree that the purchaser at an auction- 
sale is exposed to such a disability. We} 
do not say that he has any less rights 
than the mortgagee uoder the prior mort- ( 
gage. He can do exactly what the holder 
of the prior mortgage or the mortgagor 
could do; do less and no more. It i9 
open to his client to remedy theomis9ion 
in the original suit by bringing a sub¬ 
sequent suit for sale on the prior mort¬ 
gage and joining the puisne mortgagee as 
a party. Decision in that suit will settle 
the question by determining the rights 
of both parties. If it be held in that 
suit that the prior mortgage is a good 
mortgage as against the subsequent mort¬ 
gagee, that the suit lies as being 
within limitation and that the subse¬ 
quent morgagee is entitled to redeem, a 
decree can 1)9 passed fixing the terms of 
redemption, and then lif the subsequent 
mortgagee tails to redeem he will lose all 
right to the mortgaged property, a sale 
will take place and possession will pass 
to the auction-purchaser; and further tho 
appellant has always the right, if he 
chooses to take it, of redeeming the sub¬ 
sequent mortgage. These are the re¬ 
medies which are open to him. We ex¬ 
press no opinion as to what may be the 
result of a suit for sale brought by him 
now in which tho puisne mortgagee is 
joined as a party. Many considerations 
may arise which would aftect the deci¬ 
sion of such a suit, which have not been 
presented to us now. We have no diffi¬ 
culty in deciding that the suit which the 
appellant has brought claims a relief 
that canuot possibly be granted. As 
the holder of the prior mortgage, or tho 
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mortgagor had no right to possession as 
against the puisne mortgagee the pur- 
chaser of the mortgaged property in ex¬ 
ecution of the decree based upon th it 
mortgage can claim no such right. We 
therefore, dismiss this appeal. The 
appellant will piy his own costs and 
those of the respondents. 

jj.v./lt.K. Ap pea I <! / issed. 
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Kanhaiya Lal. A. J. C. 

Dhamsa Bahhsh Singh Plaintiff 
Appellant. 

v. 

Jagmohan Singh — Defendant — Res- 
posdent. 

Second Appeal No. 152 of 1913, De 
cided on 13th July 1915, from decree of 
Sub-Judge, Sultanpur, D/- 20th June 
1913. 

(a) Will--Con*truction —Rules of — Court 
should give effect to general interest of 
whole will taken together. 

A Court is bound to give effect to every word 
of a will without change or rejection, provided 
effect can be given to it not inconsistent with the 
general intent of the whole will taken together, 
but if that cannot be done, the general intent 
has to be pursued, though it may involve the 
rejection or transposition of a particular buper- 
fluous or misplaced word. (.P 78 C 1] 

(b) Will—-Construction—Will Held to cover 
property over which testator had rever¬ 
sionary interest. 

Where a will, after reciting the property of 
which the testator was the owner, declared that- 
the legatee should be jn possession and occupation 
of the former’s ontiro property, "movable and 
immovable aforementioned, which is or may 
hereafter be in my possession*': 

Held : that the will covered tbe property in 
which tbe testator bad reversionary interest on 
the date of tbe bequest and which lie afterwards 
inherited, although in his life-time he did not 
take any steps to acquire its possession. 

[P 7$ C 2] 

(c) Hindu Law—Will-Widow will by widow 
is absolutely void. 

A will by a Hindu widow is absolutely void, 
and no atlirmation by a reversioner, unless it 
amounts to a renunciation by him of his rever¬ 
sionary interest, can validate it: 5 Horn L It 314- 
17 Bom 090, Re]. (p 73 q 0 j 

Batj Narain Chakbasl—lor Appellant. 

Bisheshwar Xath Srivastava—tor Res- 
poudent. 

Judgment. The dispute in this case 
relates to certain property, which ori¬ 
ginally belonged to two brothers named 
Gajadbar Singh and Sripal Singh. Gaia- 
dhar Singh died in 1871, leaving a 
widow Mt. Phulmani. The Courts below 
found that Gajadhir Singh and Sripal 
bingh lived separately. Tbe half share 
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cf Gajadhar Singh, therefore, devolved on 
his widow Phulmani. Her name was not, 
how ever, entered in the revenue papers. 
Acknowledging Mt. Phulmani tc he the 
owner of half the property, Sripal Sinsh 
executed a deed formally declaring Mt. 
Phulmani to be the owner of that, half 
with full power of alienation. He be¬ 
queathed tbe remainder in favour of the 
same lady, giving her an absolute and 
transferable right. He died in Septem¬ 
ber 1905. Mt. Phulmani died in July 

1909. She bequeathed her entire pro¬ 
perty to a relation of heirs named 
Dhamsa Bakli9h Singh. Mt. Phulmani 
had a life-interest in the estate of her 
husband, and the document executed by 
Sripal Singh, acknowledging her title, 
could not enlarge her rights. The Courts 
below, therefore, held that the bequest 
of Mt. Pbulmani could only be enforced 
in regard to the half share which she ob¬ 
tained from Sripal Singh by bequest, 
and that the remainder, which she had 
inherited from her husband, should go to 
Behari Singh, who was the nearest re¬ 
versioner of her husband alive at the 
date of her death. Behavi Singh died in 

1910, bequeathiug the property of which 
he was then in possession and that of 
which he might obtain possession there¬ 
after to his nephew Jagmchan Singh. 
The Courts below gave Jagmohan Singh 
a decree in respect of that half share. 

Tbe learned Counsel for Dhamsa Bakhsh 
Singh has conceded that he is unable to 
impugn the finding of the Courts below 
in regard to the separation between 
Gajadhar SiDgb and Sripal Singh. His 
contention is that the bequest by Behari 
Singh in favour of Jagmohan Singh did 
not cover the property in which Behari 
Singh had a reversionary interest on the 
date of the bequest and which he inheri¬ 
ted afterwards on the death of Mt. 
Phulmani. The bequest was made in 
190C. After reciting the property of 
which Behari Singh was owner, the 
testator went to say: 

“Aftpr my death Jagmohan Singh aforesaid 
sh.\U be in possession aud occupation of my 
entire /.amindari property enterod io khewat, and 
the property, moveable and immovable aforemen¬ 
tioned, which is or may hereaftor bo in my pos¬ 
session, and Jagmohan Singh shall have, genera¬ 
tion after generation and descent after descent, 
power to make every kiud of tiausfur like unsolf 
after ray death. If any kinsman or person related 
to or connected with out of my co-sharers 
and heirs claims the nroperty bequeathed, 'his 
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claim^hould be considered futile by the cmcer of 
the Court for the time being.’’ 

The suggestion made on behalf of Jag¬ 
mohan Singh (?) is fchat the use of the 
word “aforementioned" confined the be¬ 
quest to the property previously specified 
in the deed of gift. But if that inter¬ 
pretation were adopted, the reference to 
the property which might come into the 
possession of the testator after the date 
of the will becomes out of place. In the 
preamble the testator refers to the 
zamindari property standing recorded in 
his name in the khewat and to the other 
property including a house, cattle, orna¬ 
ments, grain, cash and the like of which 
he was in possession. It is alleged that 
the property bequeathed by him or any 
portion thereof was out of his possession, 
and the word “aforementioned" (mazkur- 
us-sadar) can only bo regarded as quali¬ 
fying the property specified and'not as 
defining that of which he might obtain 
possession thereafter. By the will the 
testator intended to bequeath his entire 
property, movable and immoveable, and 
the words “ya aaanaa ho" indicate that 
he wanted to include what he might 
acquire thereafter. A Court is bound to 
give effect to every word cf the will 
without change or rejection, provided an 
.effect can be given to it not inconsistent 
with the general intent of the whole will 
taken together, but if that cannot bedone, 
the general intent has to be presumed, 
though it may involve the rejection or 
transposition of a particular superlluous 
or misplaced word. 

“The will” says williams,“ must bo most 
favourably and beoigoly expounded to pursue, if 
possible, 'the intention of the testator. To effec¬ 
tuate, therefore, the clear intention, as apparent 
upon the whole will, clerical errors may be 
corrected, and words and limitations may be 
transposed, supplied or rejected. But the rule 
is, that words in a will are not to be rejected 
or supplied, unless there cannot be any rational 
construction cf the word as they stand, or the 
r ajection or insertion is necessary to carryout 
t he manifest intention of the will:” 

Williams* Executors aod Administrators, 
Edo. 10, Vol. 1, pp. 837, 839. Dealing 

with this matter, Jarman says: 

“Where a testator u ; ed the words, ‘I declare 
again that I leave everything I die possessed of 
to my dearest mother, for her entire and sole 
use and benefit as stated above,’ the words‘as 
stated above* were held not to limit the subject 
of the bequest, but to mean that the gift was for 
the sole use, eo that the words were superfluous;** 

“The word ‘such," he goes on, 

“is sometimes used as a referential expression 
meaning *aa aforesaid/ sometimes to refer to 


v.hat follows after. It frequently happens tba 1 
the word ‘such’ is inaccurately used, and must 
be either rejected or modified.'in order to carry 
out the intention of the testator. Thus, in 
Howgrave v. Cartier (1) there was a limitation 
to children who attained twenty-one, with a 
gift over if there should be no ‘such’ children or 
they should die before any of them attained 
twenty-one; the word ‘such’ was rejected as sen¬ 
seless (Ibid., p. 690): ’* 

The same principle is embodied in 
Ss. 69 and 72, Succession Act, which 
lay down that the meaning of any clause 
in a will is to be collected from the 
entire instrument and that no part of 
a will is to be rejected as destitute 
of meaning, if it is possible to put; a rea¬ 
sonable construction upon it. S 64 of 
the Act similarly declares that where 
any word material to the full expression 
of the meaning has been omitted it may 
he supplied by the context. The words 
ya ayanda ho’, qualify the words.‘jaerlad 
manqula wa qhair unnqula’ in the same 
way a3 the words ‘mazkur-us.sadar jo 
mere qabze men hai* which precede. 
The will, therefore, covers the entire 
property, which the testator held at the 
time of his death. It is immaterial that 
he did not in his lifetime take any steps 
to acquire possession. He was examined 
in the mutation proceedings instituted 
by Dhamsa Bakhsh Singh on the death of 
Mt. Phulinani. He did not then set up 
any rights to the property of Gajadhar 
Singh. There is nothing, however, »to 
show that he was aware of any bequest 
made by Mt. Phulmani in favour of 
Dhamsa Bakhsh Singh or that he affir¬ 
med it, knowing how it affected his 
rights. It is possible that Behari Singh 
may have thought that Sripal Singh was 
the full owner of the property on the 
death of Gajadhar Singh and had a right 
to bequeath it to Mt. Phulmani. A will, 
by a Hindu widow is, moreover, abso¬ 
lutely void [Vishvanath Sadashiv v. 
Xarayaii Ballal (2), and Gadadhar Bhat 
v. Chandrabhagalai (3)] and no affirma-. 
tioD by a reversioner, unless it amounts 
to a renunciation by him of his rever- 
sionary interest, can validate it. The 
appeal fails and is dismissed with costs. 
B.V./r.k._ Appeal dismissed. 

1. G. Cooper 66=13 R R 142. 

2. (1903) 5 Bom L R 314. 

3. (1893) 17 Bom 690. 
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I Fas; .4/; — Judgment-debtor — Ap- 
pellaot. 
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v. 

Jang Bahadur Singh —Decree-holder 
—Respondent 

First Appeal No. 88 of 1914, Decided 
on 7th June 1910, from fcbe decree of 
Sub-J., Bara Banki, D -14th April 1914. 

(a) Civil P. C. (5 of 1908), O. 34, R. 6 -Suit 
on prior mortgage pending—Puisne mort¬ 
gagee obtained decree on his mortgage— 
Puisne mortgagee did not pay off decree 
on prior mortgage -Property sold — Puisne 
mortgagee is entitled to personal decree for 
balance of bis decree lef t after setting sur¬ 
plus sale proceeds in sale on prior mortgage 
sale—He need not bring property to sole 
again. 

\\hcre a prior mortgagee obtained a decree 
against the mortgigor and the puisno mort¬ 
gagee on the basis of the prior mortgage, and 
shortly afterward-- the puisne mortgageeobtained 
a decree against 'bo mortgagor on the basis of 
the puisne mortgage, but did not pay the money 
due on the prior mortgage and allowed the mort¬ 
gaged property to bo sold in execution of the 

former decree, contenting himself with wbat be 

received out of tho surplus sale proceeds in part 
satisfaction of his puisne encumbrance: 

Held-, that fhe puisne mortgagee could sub- 
sequently obtain a decrej under O. 34, R. 6, 
Civil P. 0 for the balance of the raonev due to 
to him ag inst the person and otter Dropertv of 
the mortgagor, without bringing the alreadv 
eoid mor gag d property to sale in execution of 
/uw D docre ‘ : Case Law Discussed IP 79 C 2] 
(b) Interpretion of Statute—Section of act 
•bould not be interpreted so at to conflict 
with other provisions. 

A section of an Act should bi interpreted so 
as not to conflict with other known principles of 

» ^ r , , [P 81 C 

tsasaeo Lal —for Appellant, 

Ookaran Nath Misra a D d Sarju Pra¬ 
sad Aj isra for Respondent, 

udgment. The decree holder-res¬ 
pondent obtained a decree for the sale 
of the property mortgaged against the 

judgment-debtor-appellant on 21st Aug¬ 
ust 1912. That decree was made ab¬ 
solute on 3rd May 1913. The property 
mortgaged was meanwhile sold in exe¬ 
cution of a prior mortgage-decree ob- 
tainod by Tikaram, to which the decree- 
nolder- respondent was a party. The 
decree holder respondent did not pay 
the money due on the prior mortgage 
and allowed the mortgaged property to 

^f R° a d RO C ^ t0Qbl • 8 hi r 0lf With a 8Q “ 
of Rs. 823 5-received by him out of the 

urplua sale-proceeds in part satisfac- 

Sfk n . h u 8 P ™° e encumbrance. On 
27th Ootober 1913 he applied for a do. 


cree uoderO. 34, R i>, Civil P. C., for the 
balance of the money due to him against 
the person and other property of the judg¬ 
ment-debtor. The judgmeDt.debtrr op¬ 
posed the application on the ground that 
the decree-holder had no right to obtain 
a decree under O. 34, R. 6 of the Code 
without bringing the mortgaged property 
to sale. He further contended that the 
decree-holder had got his lien notified 
when the property mortgaged to him 
was proclaimed for sale in execution of 
the decree obtained by Tikaram on the 
prior encumbrance that and no relief 
could beclaimed against the persenof the 
judgment-debtor under the terms of the 
mortgage. The learned Subordinate 
Judge repelled these contentions and 
granted a decree for Rs. 12,492-5-6 
against the judgment-debtor.appellant. 
The tacts connected with the execution 
proceedings, in which the mortgaged 
property was sold, are somewhat singu¬ 
lar. It appears that Waris Ali owued a 
2-annas 8-pies share in the village Tera, 
which he mortgaged without possession 
to Tikaram in lieu of R 3 . 600 on 9th 
July 1S98. He subsequently mortgaged 
the same to Umrao Lal in lieu of Rs. 
6,000 on 7th April 1902 and executed a 
deed of further charge iu his favour.for 
Rs. 1,000 on 1st August 1903. 

The share of Waris Ali was sold in 
execution of a simple money decree held 
by the Delhi and London Bank on 20th 
Maroh 1906 and was purchased by Wasi 
Ali, the judgment.debtor-appellant. On 
29th April 1908 the judgment debtor- 
appellant executed a mortgage-deed of 
the 2-annas 8-pies share, purchased hv 
him. in favour of Umrao Lal in lieu of 
R 3 . 8,500, leaving the entire considera¬ 
tion to be credited towards tho mortgage- 
deed of 7th April 1902 and the deed of 
further charge, dated 1st August 1903 
.On 22nd July 19H Tikaram obtained a 
decree for sale on foot of his prior mort 
gage dated 9th July 1898, against Waris 
Alt the original mortgagor and Wasi Ali 
who had purchased the mortgaged pro¬ 
perty, making thedecree-holdor-reepond- 
enfc who is the son and heir of Umrao 
Lal a party to the suit as a subsequent 
encumbrancer. No priority was at that 
time set up by the deoree-holder respond - 
mm, . Th ?, d ®°, r ® 0 ^smade absolute on 
f , fc k an( j inconsequence of 

the faot that the property mortgaged 
was ancestral, the execution of thfde 
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croo was transferred to the Deputy Com¬ 
missioner of Bara Banki. On 21st 
August 1912 the decree-holder-respond- 
eut, who was one of the parties to that 
decree, in his capacity as a puisne en¬ 
cumbrancer applied to the Deputy Com¬ 
missioner for the notification of certain 
liens which he claimed to hold over the 
mortgaged property. One of them was 
a mortgage-bond for Rs. 2,000 dated 
23rd January 1893, another was a mort¬ 
gage-bond for Rs. 400 dated 10th July 
189G and the 3rd was a mortgage-bond for 
Rs. 5,000 dated 1st February 1900, in 
each of which a5 annas 4-pies share was 
hypothecated. lie also applied for the 
notification of his mortgage-bond for 
Rs. 8,300, dated 29th April 1908, in 
which a 2-annas S-pies share of Waris 
Ali was mortgaged. 

The Deputy Commissioner directed 
the said liens to he notified at the time 
of the auction-sale. Whether these 
liens were properly notified is not 
a matter with which we are concerned 
in the case. No proper enquiry appears 
to have been made before the notifica- 
ations were ordered and the fact that 
the person who had applied for the 
notification of liens was a party to the 
decree under execution as a puisne 
encumbrancer appears to have been 
ignored. The decree obtained by the 
decree.holder respondent against the 
judgment-debtor-appellant on foot of 

his mortgage, dated 29th April 1908, 
appears to have been made under exe¬ 
cution at or about the same time in the 
Court of the Subordinate Judge of Bara 
Banki. The property ordered to be sold 
in both the cases was the same, except 
in so far that it was treated as ancestral 
property in the hands of Waris Ali foi 
the purpose of the former execution and 
as self-acquired property in the hands 
of Wasi Ali for the purpose of the latter 
execution. On 20th June 1912 the 
decree holder-respondent intimated to 
the Subordinate Judge of Bara Banki 
that the property hypothecated in his 
decree was the subject of sale proceed¬ 
ings then going on in the Court of the 
Deputy Commissioner of Bara Banki 
and applied for an order under S. 73, 
Civil P. C., directing a rateable distri¬ 
bution of the proceeds among the 
holders of the two deciees. The order 
of the Subordinate Judge on that petition 
was that the decree-holder in the case 


pending before the Deputy Commis¬ 
sioner of Bara Banki should be required 
to deposit the pnrchase-moDey in cash 
and not admitted to set off against his 
decree except to the extent of his rate¬ 
able share in the sale-proceeds, and that 
the application should bo put up after 
the sale was over and information of its 
having taken place was received from 
the Collector (Ex. 5). The order was 
open to as much objection as the order 
of the Deputy Commissioner directing 
liens to be notified, (or under S. 73 of the 
Code the duty of the Subordinate Judge 
was to have ascertained whether the de¬ 
cree holder-respondent was a party to the 
decree which had been transferred for 
execution to the Court of the Deputy 
Commissioner of Bara Banki, and if not, 
to determine which of the motrgagees 
was entitled to priority with a view to 
the distribution of the sale-proceeds in 
the manner laid down in S. 73 andO. 34, 
R. 13 of the Code. 

S.73 lays down that where a property 
is sold subiect to a mortgage or charge, 


the mortgagee or encumbrancer shall not 
he entitled to any share in the surplus 
sale-proceeds arising from such sale. But 
the Court allowed the decree-holder- 
respondent to get the amount of his 
subsequent encumbrance satisfied in part 
out of the surplus sale-proceeds, although 
he had applied and obtained an order 
for its notification at the time of the 
sale. These irregularities do not, how¬ 
ever, affect the right of the decree- 
holder-respondent to obtain a decree for 
the balance due on his mortgage against 
the persons and other property of the 
judgment debtor-appollant, for being a 
party to the decree in execution o( 
which the mortgaged property was sold, 
he is bound by the sale and cannot bring 
the mortgaged property to sale again in 
execution of his decree. No question ol 
estoppel arises in this case, for the 
judgment.debtor-appellant has not done 
anvthiDg on the face of the application 
made bv the decree-boller respondent 
for the notification of his alleged liens 
which cm be treated as debarring the 
decree-holder-respondent from setting 
up his true rights on the discovery ol 
his mistake. His application of 
June 1912 under S. 73 of tho Code was 
in fact one which, if propsrly dealt 
with at the time, would have set the. 
matter at rest and the responsibility for 
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the coDS9qu0nces that may have accrued 
cannot, therefore, be imputed to him. It 
was uot- obligatory on him to redeem the 
prior mortgage and if the property can¬ 
not be sold again, it is open to him to 
give up his lien and seek a decree for the 
balance due to him under 0. 31, R. 0, 
of Civil P. C. S. Go, Cl. fe). T. P. Act, 
•shows that it was the duty of the mort¬ 
gagor to piy up the prior mortgage, and 
the security must, therefore, be taken to 
have vanished by reason of his default. 
.The sale referred to in 0. 34, R. G, of 
Civil P. C., is a sale of the property 
directed to he sold under the preceding 
rule and the words “any such sale" imply 
such 3ale, if any, rather than one 
sale cut of roanv, for the sale of cue 
property cannot he regarded as sufficient 
to determine the amount personally 
recoverable. 


•There might he instances where the 
property mortgaged or that remaining 
unsold may prove to be unsaleable, for 
want of a subsisting title or other cause, 
and if no effective sale i9 possible there 
is no reason why the remedy provided 
under 0. 34, R. 6, should be withheld. 
In Pirbhu Narain Singh v. Amir Singh 
(l) and Jugal Kishcre Sahu v. Kedar 
Nath (2) it was held that a mortgagee 
was entitled to abandon his claim against 
any portion of the mortgaged property 
so long as the rights of third parties were 
not prejudicially affected. In Sheo Din 
v. Bhawani Bakhsh (3) it was laid down 


that where the proporty hypothecated 
could not be sold owing to the absence 
of a saleable interest, a decree for the 
balance due on the mortgage could be 
granted under 0. 34, R. 6, of the Code. 
In Badri Das v. Inayat^Khan{ 4), Kamta 
Prasad v. Saiyed Ahmad (5) and Bam 
Banjan Chalcrdvarti v. Indra Narain 
Das (6) a sale of the mortgaged property 
in execution of a prior mortgage.decree 
was held to be insufficient to justify a 
decree under S. 90, Act 4 of 1882. But the 
effect of the decision in Badri Das v. 
InayatKhani 4) is somewhat modified by 
the later decision in Sheo Prasad v. 
Behan Lai (7), Gha/ur Hasan Elian v. 

1. (190?) 23 All 8697 -- 

2. (1912) 84 All 606=16 I C 401 

8. 11911) HOC 62=9 I 0 762 
4. (1900) 22 All 404. 

/ *1909) 31 All 378=1 I C 799 

G. (1906) 38 Cal 890. 

7, (1998) .25 All 79. ‘ 
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Muhammad Kifayatullah Khan (8) and 
Pirbhu Narain Singh v. Amir Singh (l). 
Iu Kamta Prasad v. Sayed Ahmad (5) 
the puisne encumbrancer had purchased 
the mortgaged property iu execution of 
his prior mortgage-decree and was not, 
therefore, allowed to recover the amount 
of his subsequent encumb:ance from the 
nun-hypothecated property. The decision 
in Bam Banjan Chakravarti v. Indra 
Narain Das (G), so far as it laid down 
that the mortgagee could not release the 
mortgaged property 60 as to impose a 
personal obligation on the mortgagor, 
was qualified by the liter decisions in 
Mir Eusuff Ali Haji v. Panchanan 
Chatterjee (9) and Lakhi Narain Jagdeo 
v. Kriltibas Das (10). A section should 
be interpreted so as not to conflict with 
ether known principles of law The 
appeal i9, therefore, dismissed with 
costs. 

_B v /n.K ._ _Apveal di smisse d . 

«. (1906) 2$ Ail ly. 

9. (1910)G I C 842. 

10. (1919) 19 I C 971. 
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Stuart, A. J. C. 

Genda Singh —Plaintiff—Appellant. 

v. 

Faeth Singh and oMers-^Defendants— 
Respondents 

Second Appeal No. 442 of 1911, De¬ 
cided on 21 st December 1915, against 
order of Dist. Judge, Hardoi, D/- 22nd 
July 1914. 

(a) Hindu Law—Alienation—Widow —Sale 
of full proprietary right in estate—Right of 
occupancy reserved—Succession to right is 
governed by personal law—Oudh Laws Act 
(1876), S. 25. 

Where oq a salo by a Hindu widow of tbo full 
proprietary rights in her husband’s estate, a 
right of ocoupancy is reserved to'her under S. 26' 
Oudh Laws Act, succession to such a right is 
governed by the personal law, there being 
nothing either in the Oudh Laws Act or in tho, 
Oudh Rent Act providing a definiio rule of sue- 
co'flion. . [P 82 C 2] 1 

. (b) Hindu Law—Widow — Exproprietary 
rights are not herself acquired property or 
stridh&n -Oudh Laws Act (1876). 

A Hindu widow cannot bo bold to have a 
higher title with regard to ox-proprie ary rights 
than she cold have to full proprietary rights 
and fchoro ia no justificaion for holding that 
such ox-proprietary rights are hor self-acquirod 
property or stridhan: Selected Decision No 1 
of 1911. Bef. to. [P 92 q 2 ] 

Bam Bharosey—tor Appellant;, 

Abdul Baoof —for Respondent* 
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Judgment. — Suha Singh was the 
owner of a share of proprietary rights in 
the village of Lona. On his death he 
was succeeded by his widow Gaura. 
Gaura bad the rights of a Hindu widow 
governed by the Mitakshara law in the 
property in question. She transferred it 
by a deed of mortgage. A suit was 
brought on the foot of the deed and the 
property was brought to sale and sold 
accordingly. Under the provisions of 
old S. 25, Act 18 of 1876, Gaura obtained 
a right cf occupancy in certain plots 
which had been held as sir by her hus¬ 
band and by herself. On the death of 
Gaura the defendants obtained possession 
of the plots in question as tenants with 
occupancy rights. The plaintiff sued 
for possession of the plots on the asser¬ 
tion that his rights as an heir to Gaura 
were preferential to those of the defen¬ 
dants. The defendants asserted that 
their father and Suba were joint, and 
that on the death of Suba their father 
succeeded to the property by survivor¬ 
ship, that the name of Gaura had only 
been recorded in possession of the pro¬ 
perty by way of consolation, and that 
they were thus the actual tenants with 
occupancy rights of the plots in question 
claiming not through Gaura but through 
their father. They did not attempt to 
explain whv if such were the case they 
permitted the widow, who had no right 
except a right to maintenance to trans- 
fer their property and did not protest 
when tho whole of the proprietary rights 
passed away from them. They were 
unable to substantiate their plea by evi¬ 
dence, and the learned Munsif decided 
that on the death of Gaura the right to 
succeed to the occupancy tenancy passed 
to the reversionary heir nearest to her 
husband, who on the evidence was proved 
to be the plaintiff. Tne defendants ap- 
pealel to the District Judge, who decided 
that succession was to the heirs of Gaura 
rather than to the heirs of her husband. 
In support of this view he relied on a 
decision of the Board of Revenue [Babu 
Gopi Krishna v. Babu Mangla Prasad 
(l)]. This deoision has no bearing ou 
the matter in dispute. It lays down 
that in the province of Agra, where the 
succession to f x-proprietary tenancies is 
not according to personal law but ac¬ 
cording to the provisions of S. 22, Act- of 
1901. the succes sion to an e x-prop ri etary 
iTlselected Decision No. 1 of 1911. 
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tenancy acquired by a Hindu widow is 
regulated by the provisions of that sec. 
tion, and not by the provisions of the 
Mitakshara law. This decision palpably 
can shed no light on the rule of succes¬ 
sion in Oudb, where Act 2 of 1901 has 
no application. Act 18 of 1876, 
which creates ex-proprietary rights in 
Oudh, lays down nothing as to succes¬ 
sion to those rights and in Act 22 of 1886 
there is also nothing laying down the 
rule of succession. In such a case the 
the rule of succession is palpably the 
personal law of 1 succession applicable 
to parties. The right of a Hindu widow 
to exproprietary rights which the law 
has created in compensation for the loss 
of full proprietary rights can on the face 
of it, be no greater than her title to the 
proprietary rights. She cannot be hold 
to have a higher title with regard to 
the remnant than she would have had to 
the who'e and there is no justification 
for looking upon such ex-proprietary 
rights as her self-acquired property or 
as stridhan property. In these circum¬ 
stances the heir who would succeed to 
such rights upon her death would not be 
her heir, but the heir of her deceased 
husband. On the facts it is established 
beyond the possibilitv of reasonable 
doubt that the plaintiff is the heir of 
her deceased husbaod and that the de¬ 
fendants are not his heirs. 

I therefore allow this appeal, set aside 
the decree of the learned District Judge 
and restore the decree of the learned 
Munsif. The respondents will pay their 
own costs and those of the appellant in 
all three Courts. 

B.V./r.K. Appeal allowed. 
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Stuart A. J. C. ( 

Rampal Singh— Plaintiff—Appellant.. 

v. 

Mt. Ganesha and another — Defend¬ 
ants—Respondents. 

Second Appeal No. 220 of 1914, deci¬ 
ded on 9th December 1915, from an 
order of Add. Judge, Lucknow, D/ - 16th- 

Fehruary 1914. c . 

Oudh Law. Act (1876), Cb. 2, S. 9 r Sale 
by Hindu widow of her e»t»te in proprietary 
share without 1-gal nece.sity—Right of pre¬ 
emption does not arise—Hindu Law Alie¬ 
nation—Widow. ‘ 

A sale nudo without legal neressity by a 
Hindu widow, governed by the Mnaksbara Law 
of her estate as a Hindu widow in a property 
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1916 Jamshed Ali v. Zahur-ul- 

sbaro is Dot a sale of a full proprietary estate, 
nor is it a sale of a proprietaj tenure or a Rl-a-e 
of a proprietary tenure within the meaniDf: o. 

S. 9 and no right of pre emption under t-tiap- 
ter 2 of Act IS if IS7G arises on the occasion of 
such a sale. 

Lachman Prasad Varma — for Appel¬ 
lant. 

P. 0. Gupta —lor Respondents. 

Judgment. — The question to be 
decided in this appeal is whether a sale 
made without legal necessity by a 
Hindu widow, governed by the Mitak- 
shara law, of her estate as a Hindu 
widow in a proprietary share can he 
held to be the sale of a proprietary 
tenure or a share of a proprietary tenure 
within the meaning of S. 9, Act 18 of 
187G. Such an estate is oot a full pro¬ 
prietary estate, anl tha question arises 
whether any title short of a full pro¬ 
prietary title cao be held to be coveted 
by the words ‘ proprietary tenure or a 
share of a proprietary tenure". I hare 
been unable to find aoy decision directly 
bearing upon this point. After consi¬ 
dering the meaning of these words I 
decide that the sale of such an estate is 
not a sale of a proprietary tenure or a 
share of proprietary tsnnre. It is true 
that, if the reversioners fail to take 
advantage of their rights within a cer¬ 
tain period from the death of the widow, 
the vended will become a full proprietor 
of the estate in question. But that 
circumstance does Dot show that he 
holds mure than a limited estate at 
present. It is clear that the Oudh Laws 
Act confers no right of pre-emption on 
the execution of a usufructuary mort¬ 
gage or on the sale of the right of a 
mortgagee holding a usufructuary mort¬ 
gage. But in the case of a usufruotuary 
mortgage the mortgagee will become full 
proprietor in the course of time if the 
mortgagor fails to redeem the mort¬ 
gage, aad I do not see that the title of 
a purchaser of a Hindu widow's estate 
when the sale is made without legal 
necessity, h very much superior to that 
of a usufructuary mortgagee, except in 
so far that the motgage on the one hand 
is liable to redemption and the widow’s 
estate on the other hand remains with 
the iturohaser until her death. I decide 
that the sale of such an estate by a 
Hindu widow is not the sale of a pro¬ 
prietary tenure or the share of a pro- 
priottry tenure within the meaning 
of S. 9 and that no right of pre-emption 


Hasan (Stuart, A. J. C ) 

under Ch. 11 of Act 18 of 1876 
arises on the the occasion of such a sale. 

I, therefore, dismiss this appeal. The 
appellant will pay his own cost* and 
those of the respondents, 
n v./it.K. Appeal dismissed 
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Stoart, A. J. C. 

Jamshed Ali Khan — Plaintiff— Appel¬ 
lant. 


Zahur-Ul. Hasan Khan —Defendant— 
Respondent. 

Second Appeal No. 212 of 1914, De¬ 
cided on 2nd November 1915, against 
decree of Dist. Julge, Gonda, D/- lfitb 
March 1914 

Cost*—Contribution —Suit for —Maintoin- 
abiliiy. 

A suit for contribution in respect of costs is 
not maintainable. [P S3 C 2} 

J. K. Danerji —for Appellant. 

Judgment.—The view of the law 
taken by the learned District Judge is 
the view which has been followed pre 
viously in this Court in J/£. Kaniz Fizzci 
Dili v. Slieo Karain Misr (l) in whioh 
Chamier, J. C., followed the decision in 
Punjab v. Petnm Singh (2) The learned 
counsel for the appellant, who has argued 
the appeal very ably, hie pointed out to 
me that the viow taken by Mr. Chamier 
is not in accord with the view taken by 
the Midras High Cjurt in Sliakul Ka- 
meed Alim Sahib v. Stjed Ebrahim Sahib 
(3) and in Shruvarayan v. Pulthia Ko. 
vila Katti Vararayan (l), and that it is 
not absolutely the same view as that 
taken in a comparatively recent case de 
cided by a Bench of the A lahnhad High 
Court in Debi Sahai v. Ganga Sahai (5). 
There can however he no doubt as to 
the fact that the learned District Judge 
has followed the raling of this Court, 
and after examining the divergent views 
I 6ee no reason to dissent from the opi- 
nion of Mr. Chamier. Had I not agreed 
with Mr. Chamier's view I should have 
thought it necessary to refer the deci¬ 
sion of the point to a Benoh. But as I 
am in aooord with Mr. Chamier’s view 
there is no neoossity to refer the ques- 
tior, I dis miss this appeal. T >e appel- 

1. (l'J07j 10 0 0 los - - 

2. (1874)0 N W I* H CR 192. 

3. (1903) 2G Mad 373. 

4. (1910) 7 I 0 269. 

6. (1910) 32 All 539=6 I C 572. 
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Iant will pay his own co3ts. The res¬ 
pondent is not represented. 

' b.v./r.K. Avpeal dismissed. 

i - 
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' StCart, A. J. C. 

Karatn Dal —Defendant—Appellant. 

v. 

Copal Das -Plaintiff—Respondent. 

Second Appeal No. 222 o£ 1911, Deci¬ 
ded on 3rd Ncvemher 1915,. against the 
deciee of Dist. Judge Lucknow, D - 
11th Mav 1914, 

Hindu Law — Adoption — Mitakshara— 
Adoption by husband without consent of 
wife— Person adopted has no rights of 
natural son with regard to non-consenting 

wife. > . . 

’ A person adopted by a Hindu governed by the 
Mitak-hara law without the conseut of his wife 
has all the rights of a natural son with regard 
to his adoptive father, but not with regard to the 
wife of his adoptive father who has not consen¬ 
ted. ... [P84C1] 

I Basudev Lai —for Appellant. 

Salty Hath— for Respondent. 

* Judgment — The point for determin¬ 
ation, in this appeal is, whether a man 
adopted'as son by a Hindu governed by 
the Mitakshara law without the consent 
&{ that Hindu’s wife is an heir to the 
feigter of such wife of his adoptive father. 
There can be no doubt as to thefact that 
u Hindu governed by the Mitakshaia 
law can adopt without the consent of 
his wife, and that a person so adopted 
has all the rights of a son with regard to 
his adoptive lather, and it is also settled 
law that, in case the wife of such an 
adoptive father consents to the adoption, 
the person adopted obtains all the rights 
bf a son with regard to her also. It has 
never however been laid down in an> 
Judicial pronouncement (as far as I am 
aware) that a person adopted by a Hindu 
governed by the Mitakshara law with- 
Ibut t)ie consent of his wife obtains the 
rights of a son with regard to the lady 
Who his not consented to his adoption, 
and'ib ! thei circumstances the point must 
fee determined upon a general consider¬ 
ation of the principles of the Hindu law 
as laid down in the text books. There is 
nothing in the Mitakshara itself upon 
the subject. There is a dictum of Nanda 
Pandit which will be found in S. 1, para. 
22, of his treatise on adoption Upon 
which the learned Counsel fbr the appel¬ 
lant bases ao argument to the etiect that 
an adoption by a husband binds the non- 
conssn.ing wife to an extent which 


makes an adopted son the son of the wife 
as well as the son of the husband This 
interpretation however is not accepted 
by Mr. Gopalchandra Sarkar Sastri in 
ni3 Hindu Law. pages 160 and 161, and 
in his Tagore Law Lectures on the 
Hindu Law of Adoption at pages 214 
and 215. The view that he takes is that, 
while tho absence of consent on the part 
of a wife in no way invalidates an adop¬ 
tion by her husband, the person so adop¬ 
ted does nos become tho . heir to such 
non-consenting wife. I have, buou un¬ 
able to discover any other authority 
upon the subject. The view taken by 
Mr. Sastri appears to met) bo correct. 
Under a Hindu Law a bachelor or a 
widower can adopt, as is clearly laid 
down in Tulshi Ram v. Behan Lai (l). 
Thi3 circumstance shows that tho exis¬ 
tence of a spiritual mother is not neces¬ 
sary to give effect to a Hindu adoption. 

If a man who has no wife can adopt, 
the fiction that the adopted son requires 
a spiritual mother cannot.be accepted,* 
and in absence of a doctrine to the effect 
that bo requires a spiritual mother it is 
difficult to understand his claim to sue 
cession to the wife ol his adoptive father 
when she has not consented to hie adop¬ 
tion. Further, it would appear to me 
that such ao adopted son would not be 
in a position to confer spiritual benefit 
upon the wife of his adoptive father 
when such wife has not consented to the 
adoption, and thus an important element 
requisite to create a right to succeed 
would be absent in the case. For the 
above reasons 1 accept the view of the 
Courts below and dismiss this appeal. 
The appellant will pay his own costs 

and those of the respondents. • 

b.v./r.k. __ Appeal dismissed. 

i. (1890) 12 All 328. 

A. 1. R. 1916 Oudh 84 (2) 

Stcart, A. J. C. 

Mirza Yar Ali Bey - Plaintiff-Ap- 


Iant. i i , - * 

v. 

)anish Ah and others -Defendants, 

ieccnd Appeal No. 428 of 1913 i. D - 
1 on 6th July 1915, ^om decree d 
0 . Judge, Bara-Banki, D/- 30th June 

imitation Act (1908), Sch. 1, Art. I 34 " 

ssti, 

ere a mortgagee trailers bis rights as su 
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hut has effect only where ho purports to^trans¬ 
fer proprietary rights. IP 55 C 1] 

Zahur Ahmed —for Appellant. 

Gokaran Nath Misra and Bishtvsluvar 
Nath Srivastava —for Kepondents. 

Judgment.—This is a suit for re¬ 
demption of certain property which, the 
plaintiff stated, had been mortgaged 
with possession by the alleged father 
Mirza Qurban Ali Beg- The Courts 
below dismissed the suit on two grounds. 
The first ground wag that the property 
transferred by this deed of mortgage 
had been subsequently transferred by 
the mortgagee for valuable consideration 
on 24th March 1888 and that the suit 
was thus barred by the provisions of 
Art. 134, Sch. 1, Act 9 of 1908. The 
9econd point was that the plaintiff was 
not the son of the nortgagor, and that 
ihe was not bis successor-in-interest. 

I Wit h regard to the first point the 
learned counsel for the appellant has 
pointed out rightly that Art. 134 would 
have no effect in event of an assignment 
of the mortgagee’s rights and would only 
have effect if the mortgagee had pur¬ 
ported to transfer proprietary rights. 
The deed of transfer is on the record. 
It is a deed of sale, dated 24th March 
1888, by Ramzan Ali, the mortgagee, in 
favour of Wajid Ali. ;It affeots 6 bighas 
kham which was the area originally 
mortgaged. 

There has been some discussion in 
this Court as to the interpretation of 
the terms of the deed. I find that the 
terms of tbe deed,are to the effect that 
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that his clieDt has been prejudiced by 
animprcper refusal to allow him to pro¬ 
duce evidence that he had a legal right 
to produce. I have gone into the pro- ( 
ceediugs and I am satisfied that the 
lerined Munsif did not refuse to allow 
the plaiutitf to do anything that he waS ( 
legally 'entitled to do. The learned. 
Munsif appears to have exercised ex-, 
ceptional leniency towards the plaintiff- 
appellant, and if his action with regard^ 
to the admission of evidence were to be 
criticised, it might be possible to record, 
upon it the finding that he allowel the 
plaintiff-appellant to do a great deat 
more than he was legally entitled to do. 
Tbe plaintiff-appellaut so far from hav¬ 
ing a grievance appears to me to have, 
received unmerited indulgence, m his 
conduct of the case. Therefore I see no. 
reason to decide that the finding, of thej 
Courts below on this point of fact has. 
been improperly arrived at. 

One small point remains. The lfearned 
counsel on both sides agree that a sum. 
of Rs. 2d has been awarded to the con-, 
testing respondents as costs in excess.' 
The amounts of costs of the Munsif’s 
Court will accordingly be reduced by' 
Rs. 2G. Subject to this modification 
appeal is dismissed. As the 
has failed upon practically every 
and has only succeeded upon u i 
and unimportant point, I direct 
pay his own costs of this appeal 
those of tiie contesting respondents. 

B.V./r.k. , Appeal dismissed, j 


Hulai v. Emperor (Lindsay, A. J. C.) 



the transferor purports to transfer pro¬ 
prietary rights. He asserts that be i3 
the mortgagee of the 6 bighas kham in 
question, and that the mortgagor has 
given him a further right of proprietor¬ 
ship. He sets up a title as mortgagee 
and a title as transferee by gift to the 
right of equity of redemption. He thus 
sets up a title as owner, and it is the 
title a9 owner which he transferred to 
Wajid Ali. This is thus a transfer of 
proprietary rights by a mortgagee for 
valuable consideration, and Art. 134 has 
fores, and the suit is time barred. With 
regard to the aeoond point, the decision 
of tho Courts below to the effect that 
the plaintiff-appellant is not the suc¬ 
cessor-in-interest of the original mort¬ 
gagor is on the face of it. h decision On o. 
point of fact. The learned coudssI for 
the appellant has. however; suggested 
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Lindsay, I. C. 

Tlulai and another —Accused— Appli¬ 
cants. ’ '• 

v- . 

Emperot —Complainant—Respondent.' 

Criminal Revn. Pefco. No. 132 of 1915, 
Decided on 21st September 19J5, against 
order of Sess. Judge, Lucknow, D/- 7th 
June 1915. , • 

Practice—Appeal — Summary dismissal of 1 
jail appeal—Subsequent appeal presented by 1 
counsel not barred — Court ought to bear 1 
appeal. 

The summary dismissal of a jail app.-al is uo 
bat to a subsequent entertainment of apothec 
appeal presented by the prisoner’s CooiisMwho 
ought to be given an opportunity for arguing 
the case: 8 A. L. J. 693,, Foil. , [U£(pG i] 

*V. *V. Sinha —for Applicant. 

Government PUadet —for tbe CtaWn. 

Judgment. This is amapplicatiocr on 
behalf of two persons 'itaUi. amd-Tilafal 
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who were convicted in the Court of a 
Magistrate under 3. 379, I. P. C. It 
appears that those persons after their 
conviction sent an appeal to the Court of 
the Sessions Judge through the Superin¬ 
tendent of Jail. This was summarily 
dismissed by Mr. Sherring, the Addi¬ 
tional Sessions Judge of Lucknow, on 
31st May 1915. On that same date an 
appeal on behalf of these prisoners was 
presented in the Court of Mr. Warburton, 
the Sessions Judge, by Mr. Thomas, 
Counsel, on their behalf. This appeal 
was transferred for disposal to the Addi¬ 
tional Sessions Judge. It was reported 
to the Additional Sessions Judge that 
the jail appeal of these appellants bad 
been dismissed on 31st May. There¬ 
upon Mr. Sherring, the Additional Ses¬ 
sions Judge, ordered the case to be put 
before the Sessions Judge for order. On 
7th June 1915, Mr. Warburton dismissed 
the appeal on the ground that it could 
not be entertained inasmuch as the jail 
appeal had been summarily dismissed 
already. No opportunity was given to 
the appellants counsel for arguing the 
case. The order of the Sessions Judge 
is wrong and it must be set aside. The 
law on the subject has been laid down in 
a case of the Allahabad High. Court 
reported as Emperor v. Bhawani Dihal 
(1) and the same view of the law has to 
my knowledge been taken in this Court 
although at the present time I am 
unable to refer to the particular case, 
f know that it was held by Mr. Greeven 
that the dismissal cf a jail appeal was 
no bar to a subsequent entertainment of 
another appeal when that appeal was 
presented by Counsel. The order, there¬ 
fore, is that the appeal he laid before the 
Sessions Judge who will dispose of it in 
accordance with law. 

B.V./R K. _ Application acce pted. 

1. (1906) 3 A L J 693=4 Cr L -l 373. 

•The case referred to in the judgmont is the 
case of Ilajhunandan v. Emperor , Criminal 
Appeal No. 230 of 1908, decided by Messrs. 
Greeven and Evans on tho 18th May 1909. — Ed. 

A. I. R. 1916 Oudh 86 

Lindsay, J. C. and Kanhaiya Lal, 

A. J. C. 

Emperor — Prosecutor Appellant. 

v. 

Tilak —Accused—Respondent. 

Criminal Appeal No. 167 of 1915, 
Decided on 2lst June 1915. 
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Evidence Act (1872), Si. 24 and 27-Infor¬ 
mation given by prisoner to Police Officer 
on threat by him it admissible in evidence. 

The fact that a Police officer got by means of 
a threat an information from a pri cdct as to a 
circumstance incriminating the latter, does not 
render that information inadmissible in ev dence. 

[P 90 C 2] 

(b) Evidence Act (1872), Ss. 24 and 27 — 
Retracted confession not fallirg with other 
evidence in case—It should not be treated as 
strorg evidence against accused. 

An accused's confession subsequently retracted 
and not tally iDg with the other evideuce in the 
case, cannot 63 pressed as strong evidence against 

him. IP 91 C 1] 

Government Pleader—[or the Crown. 

Harkaran Nath Misra —for Accused. 

Judgment.—This is an appeal by the 
Local Government against an order of 
the Sessions Judge of Sitapur by which 
he directed the acquittal of the respon¬ 
dent Tilak, a carpenter youth aged about 
20 years, who was tried on a charge of 
having murdered a little boy, Maiku 
Chamar, on the 12th January 1915. 

The deceased lad whose age was about 
eleven years lived in the village of 
Ushvafnagar with his maternal uncle 
Moti Cbamar. On the day of the boy’s 
disappearance, a Tuesday, Moti had gone 
off on husinees to another village. He 
returned in the afternoon and ascertained 
that the hoy was missing. He began a 
search for him and went in the first 
instance to Niraipurwa, about six miles 
away, where the boy s father Bhawani 
lives. He thought, naturally, that the 
child might have gone to see his father, 
hut he found that this was not sc and 
came back to his village in the same 
night. He resumed the search next day 
(13th January) and'in tho evening learnt 
from some Chamar women that they had 
noticed jackals and vultures coming out 
of an arhar field. The women took Moti 
in the field. They went in and found the 
corpse of the boy Maiku, which bad been 
partly devoured by wild animals. There 
was a jacket on tho body and an aDgau- 
chha round the waist and near by were 
found the boy’s cap and pichaura. A 
khurpa and a basket, in which was some 
cut grass, were also found. 

They body was identified as that of the 
boy Maiku and his uncle identified the 
basket and khurpa as his own property, 
and there can be no doubt whatever that 
just before the boy was put to death he 
had been gathering grass. The child was 
in the habit of wearing a pair of bangles. 
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These articles were missing from the 
body whan it was discovered. 

After the body had been found, Mo 
left it in charge of some of the village 
people and went off to the police station 
to make a report. Before ha went there 
he had ascertained that on the day be 
disappeared Maiku had been in the com¬ 
pany of two little boys, Medan Charaar 
(age 12) and Jailal or Jailal Pasi (age 111, 
and this fact was mentioned in the report 
which Moti made at the Police station at 
midnight on 13th January. In the 
concluding portion of the report Moti 
stated that he had a strong suspicion 
that Maiku had been murdered by Tilak 
carpenter ; and as a reason for that sus- 
picioD he Rave the fact that lie and Tilak 
were at enmity. 

The thanadar being away at the time 
the report was received, the bead mohar. 
rir, Kashi Prasad, went to the scene of 
the crime where he arrived at four in 
the morning. He inspected the body 
and found a mark of blood on the ground 
at a distance of a few paces. Kashi 
Prasad held an inquest and sent the body 
away for post mortem examination. 
After this he searched the accused 8 
house and found nothing except two 
dhoties ol which he took pcssessioD. 
Kashi Prasad states in his evidence that 
there were no bangles on the body, when 
he found it. The Sub Inspector, Akbar 
Husain, arrived at 2 in the afternoon of 
14th January and within a couple of 
hours of his arrival the bangles of the 
deceased boy Maiku were recovered. They 
were found in consequence of informa¬ 
tion given by the accused himself, who 
took the police officer and a number of 
witnesses into a cow-house on his pre¬ 
mises. The accused dug up the floor 
(with his fingers according to the state¬ 
ment of one witness) and produced a 
small box (dibiya). Inside this box 
were the bangles. As to the identity of 
these ornaments we have upon record 
the statement of a sonar named Chau- 
dhri (P. W. 16). He swears that he had 
made the ornaments to the order of 
Puran Cfaamar, the boy’s maternal grand¬ 
father, and that they ware made .for the 
boy Maiku. 

The accused was taken into custo¬ 
dy and next day he appeared before a 
First Glass Magistrate, P. Sri Nath Deo, 
to whom he made a statement. Before 
the statement was recorded, the Magis- 
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trate cautioned the prisoner aod 

him to say nothing unless he chcse co 

!io so of his own f re , wi» Tne 
then said that he had killed the bo 
Ma'ku He said he had murdered him 
out of enmity on account of a qu«rel 1 
had with the boy's uncle, wno bad reu¬ 
sed to pav him the full price of a plough 
he made.' He described the manner o 
the murder, which he said he committed 
before noon. He had found the boy 
scraping grass and the latter had asked 
him to go with him. The accused explai¬ 
ned that he was going to cut grass too. 
He says he refused to let the boy come, 
whereupon the latter gave hirn abuse. 
Accused said he theu struck the boy four 
blows with khurp3. The first two be 
struck on the lad's chest. He gave him 
two more after he fell to the ground. He 
stated that he remained on the spot till 
the boy died and then be went home. 

With regard to the cause of death we 
have the evidence of the medical officer 
who made the post mortem examination. 
The body had been consumed by animals 
to a large extent and the witness was not 
able to give any definite opinion as to 
the cause of death. But there was an 
extensive fracture of the skull, five 
inches in length, an iujury sufficient to 
cause deat h, and there can be little doubt 
that the boy was struck on the skull and 
died of the injury so receive! To come 
dow to an examination of the important 
evidence in the case, we shall first consi¬ 
der the statements of the witnesses who 
were called to prove that the prisoner 
was with the deceased boy on the day he 
disappeared. Those witnesses are the 
two little boys, Madari and Jailal, and 
they both tell the same story. They say 
that they aod the lad Madari were all 
grabbling grass together on the edge ol a 
field when the accused Tilak passed by. 
This was in the afternoon ; one of the 
boys says it was not long before sunset. 
They say that Tilak called to Maiku and 
asked him to come along, saying that he 
would find good grass for him. Maiku 
got up and went off with the aooused 
and that is the last they saw of him. 
Both these lads admit that they said 
nothing about this, until after the dead 
body bad been found. Madari says he 
then told Moti of this incident. Jailal 
says he told nobody until the thanadar 
oame to the village. A woman named 
Jaikora was also called as a witness in 
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his connection ; bub she wont back on 
the statement she had made to the com- 
tmitting Magistrate, and although she 
subsequently reverted to her earlier 
story, the Judge was of opinion, and we 
think rightly, that she was au unreliable 
witness. Her statement may he left 
out of account. 

Some corroboratiou of the boys' story 
was given in the statement of Mt. Makko 
the grandmother of Maiku, though her 
story has an uncertain uote about it. 
She deposed first that Maiku hai gone 
out with the two other boys to cut grass. 
In cross-examination she modified this 
statement by saying that she had not 
actually seen the boys start together, but 
that having gone out to the fields she had 
S3en the three boys with each other. 

The next lot of evidence to he consi¬ 
dered is that relating to the recovery of 
the bangles in the house of the accused. 
In this connection we have thestatement 
of the Sub-Inspector, a man named 
•Sheoratan Singh, and two ziladars, 
Abdul Hai and Bashir Ahmed. These 
last three persous wore called in 
by the Police to assist at the search. 
They all say that the accused conduc¬ 
ted them to the spot where the 
box containing the bangles was found 
and they all say that the accused dug 
up the ground with his own hands and 
produced the box from holes in the 
ground. 

There is upon the record a sketch plan 
of the accused’s house, which shows the 
location of the cattle-shed in which the 
box had been buried. The plan shows 
that the door of the accused's house 
faces north-west. The door gives access 
to a sahon or courtyard, and on the east 
side of this courtyard at the north-east 
angle of the house is this cattle-shed. 
Access to the shed could only be had 
by entering through the main door of 
the house crossing the courtyard. Th6re 
is no other communication from outside 
with the cattle-shed. With regard to 
the statement of the four search wit¬ 
nesses, it may be observed that there are 
certain discrepancies. They were oross- 
examined as to who were present at the 
search and upon this matter their stories 
do not all agree. It seems, however, 
quite certain that Sheoratan, Abdul Hai 
and Bishir Ahmad were all there; the 
Sub-Inspector's evidenceshowsthat they 
were recorded in the police diary as have 


ing assisted at the search. Here it may 
be noticed that Bashir Ahmad deposed 
to the waj? in which the information 
which led to the finding of bangles was 
obtained. He said that the thanadar 
told the accused that there were blood 
stains on the dhoti which had already 
been found in the house and that Tilak 
had better tell the truth. It was then 
that Tilak said the bangles wore buried 
in the cow.shed And it was after this 
that accused took them to that spot and 
dug up the box The evidence which we 
have referred to coupled with the ac¬ 
cused's confession which he subsequently 
retracted, constitutes the ca9e against the 
prisoner and we have now to examine 
the reasons which led the Judge to hold 
that the evidence was unreliable. 

He rejects the evidence of the two 
little boys Madari and Jailal, on the 
ground that they never spoke to Moti 
about the accused's having called Maiku 


away until after the body had been 
found. The learned Judge was of opi¬ 
nion that had these children actually 
seen what they described in Court, they 
would have told Moti as soon as they 
began to know that Moti was searching 
for Maiku. We are unable to accept 
this criticism of the evidence of these 
children, whose conduct he seems to 
have been judging by a standard which 
could hardly apply. After all their ages 
are twelve and eleven years respectively 
and they could not he expected to be 
like grown up men. It is hardly likely 
that they suspected that anything seri¬ 
ous had happened to Maiku and so they 
would not realise the importance of dis¬ 
closing what they knew. Or it may be 
perhaps, that they may have imagined 
they they would in 3cme way 
be blamed in connection with Maiku s 
disappearance and so refrained irorn 
speaking. We are unable to agree with 
the Judge when he says that the fact 
that they never spoke till after the re¬ 
covery of the body is proof that their 
evidence was concocted. With regard to 
the statement of Mt. Makko to the etlect 
that she had seen the three boys to¬ 
gether it certainly may he sail that sb® 
at any rate, might be expected to hav® 
informed her son Moti of thi9,,,/ac j . 
Makko, however was not questioned 
about thi3 when 3he was in the witness 
box. Possibly ehe might have been ahl- 
to explain why she did not tell Me 1 
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She might on the other hand have said 
that 9be did tell Mot). We have no 
direct information on this point. Or 
again, it may he that she did not sec 
these boys together at all and invented 
the story to add weight to what was 
said by Madari and Jailal — a theory 
whioh is bv no means remote in view of 
the manner in which she contradicted 
herself in cross-examination. 

But whatever defects may be found 
in her statement, they cannot affect the 
value of the testimony of the two boys 
and in this connection we may say that 
we are unable to find any room for the 
theory of concoction. The names of the 
lads are given in the first report which 
was made at midnight at the thana 7 
miles away. The body was found on the 
evening of 13th January only seven or 
eight hours before the report wa3 made, 
and it does not seem po&'ibh that in the 
interval between the finding of the body 
and the time when Moti must have left 
the village to give the report, a cut and 
dried 9tory could have been invented to 
pub into the mouths of these two boys 
for the purpose of incriminating the 
prisoner. Children of such tender age 
are not the persons who would be selec¬ 
ted as witnesses to support a fabricated 
charge of murder. We have no doubt 
therefore that Moti is telling the truth 
when ho says that after the body had 
been found and before he went to the 
fchana, Madari and Jailal came forward 
and said that they had seen Tailak tike 
Maiku away on the previousday. And fur. 
ther we can discover no reason why the 
simple and straightforward story told by 
thess boys should not be believed. Next 
with regard to the evidence concerning 
the recovery of the bangles, we find it 
impossible to accept the conclusion of 
the Judge who seems to have formed the 
theory that this story was not a bona 
fide one. Apart from the statement of 
the Sub-Inspector, it is difficult to con¬ 
ceive any reason why Sheoratan, Abdul 
Hai and Bashir Ahmad should all con¬ 
spire to give false evidence in a matter 
of this kind. Sheoratan appears to be a 
reapeatable man and the other two wit. 
nesssB are ziladars employed by the 
State in .which Ushrafnagar is situated, 
•lo condemn their story because of un¬ 
important discrepancies in what they 
say regarding the presen 3 e of other par¬ 
ties or as to where those other parties 


, Tilak 

were >it a particular momeot, is mani¬ 
festly absurd. People who are called in 
to witness a search of this kind may rea¬ 
sonably be supDOsed to have their atten¬ 
tion concentrated upon the matter in 
hand. They are not likely to be staring 
all round them to see who is beside 
them or what other people are doing. 
Their eyes would naturally be following 
the movements of the accused and of no¬ 
body else. 

As for the evidence of the Sub-Inspec¬ 
tor, if tripped up in the matter of nam¬ 
ing the search witnesses correctly or of 
giving the number of them that is surely 
no reason for concluding that there 
must have been something crooked about 
the search proceedings. How is it pos¬ 
sible for any police officer to carry in his 
mind petty incidents of every case he 
has been engaged in? Then again the 
learned Judge's suspicions appear to 
have been roused by the fact that only 
four out of the eight or nine search wit¬ 
nesses were called as if there were any 
necessity to accumulate evidence regard¬ 
ing this particular part of the case. And 
if tho learned Judge desired to further 
investigate thismatter.it was open to him 
to call the other witnesses who had net 
been produced in the Court. The con¬ 
clusion arrived at by the Judge was that 
the circumstances attending the recovery 
of these bangles were so suspicious as to 
suggest the notiou that they had been 
planted in the house for the purpose of 
implicating the prisoner. He says in 
his judgment that the mere fact of the 
finding of the bangles was not enough to 
incrimioate the accused but that was not 
suggested. Tho recovery of these orna¬ 
ments was only one link in the chain of 
circumstantial evidence tendered in 
proof of the accused’s guilt. Let us ex¬ 
amine the theory that the ornaments 
had been deposited in the acousod’s 
house by some third person. We begin 
with the fact that the baDgles belonged 
to the murdered child; there can we 
think bo no doubt as to this. Then we 
have the fact that these ornaments were 
found in a box buried some six inches of 
the surface below the ground in a cattle 
shed in the accused’s house to which, as 

has been said, aooess could be had only 

by entry through the main door of the ’ 
accused’s house. 

fK H °o W ^ OU i 1<i thea ® orDf imeats have come 
there? We know that the boy was wear. 
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in** thorn before his death and we also 
have what we believe to be reliable evi¬ 
dence that they were not on the body 
when it was found. It seems impossi¬ 
ble that they should hive been lying in 
the arhar field where the corpse was 
discovered, otherwise they would have 
been picked up along with the cap and 
other articles which the lad had been 
wearing or carrying and the only con¬ 
clusion appears to be that the person 
wno murdered the child removed the 
bangles and kept them in his possession. 
If that person were some one other than 
the accused, he must have entered the 
accused's house through the main door 
and gone into the cattle shed to bury 
the bangles, not an easy thing to do if it 
is remembered that the accused lives in 
this house with his two brothers, and 
why again should such a person select 
such a place of concealment? A pair of 
bangles could easily have been hidden 
in a tield or in some other place in the 
village • where the act of concealment 
would eutail no risk whatever of detec¬ 
tion. There ar pears then to be no found¬ 
ation for the theory that a persou not 
the murderer of the boy came into ac¬ 
cused's home aul deposited the bangles 
there. The only remaining theory ether 
than that the accused hid the article 
there himself is that they were brought 
into the house in the course of the police 
investigation, but this theory 9eems to 
be equally untenable. NV e have said 
already that we can fied no reason 
for supposing that Sheoratan and the 
ziladars are perjured witnesses: we 
must accept their statements that it 
was accused himself who went to the 
spot and dug up the box iu which they 
were contained. This fact i9 altogether 
inconsistent with the notion that the 
bangles were planted surreptitiously 
during the police investigation. And, 
again how could any persou attending 
the investigation get possession of these 
very bangles which the boy had been 
wearing up to the time of his death? 
There is absolutely nothing to show, 
and there is absolutely no ground for 
believing that these bangles could have 
been picked up anywhere in the village 
between the time at which the bod\ 
was discovered and the time they were 
handed over in the accused's cattle-shed. 
Indeed every piece of evidence wo have 
goes to negative any such hypothesis. 
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We are left then what seems to U9 the 
only poss.ble conclusion, namely that 
the accused himself concealed the bange 
les in the cow-shed and that fact we 
hold to he established beyond any rea¬ 
sonable doubt. 

The learned Judge has commented on 
that part of the evidence which shows 
that the Sub-Inspector told the accused 
that it would be better for him to tell 
the troth, as the dhoti or dhoties which 
had been found in his house were stained 
with blood. And he treats this conduct 
on the part of the police officer as 
amounting to threat adding that the 
statement regarding the bloodstains 
was untrue. Even if it be assumed that 
what the police officer said to the ac¬ 
cused amounted to a threat that fact 
would not render inadmissible in evi¬ 
dence the information given by the ac¬ 
cused which led to t*e recovery of the 
baDgles. Further, assuming that the 
Sub-Inspector did make such a state¬ 
ment to the accused (he was not cross- 
examined on this point), we are unable 
to agree with the Judge that what was 
said regarding the bloodstains was a 
consciously false statement. The Che¬ 
mical Examiner reported that the dhoti 
or dhoties which were sent to him 
showed no traces of blood, but there are 
many marks which might easily he taken 
for blood stains by an ordinary witness 
and a police officer may very well have 
thought in perfect good faith, that the 
stains he saw were stains of blood. 

There remains the confession made by 
the accused on the 15th January which 
the learned Judge has denounced to be 
unreliable because it is not corroborated 
bv the other evidence in the case and 
because it contains false statements re¬ 
garding the manner in which the crime 
was committed. The confession was re¬ 
tracted bv the prisoner when he was 
examined by the Committing Magistrate 
on the 23rd January and he declared that 
the police had use! threats and induce¬ 
ments to make him confess. As agains 
this story may be set the fact that w en 
the accused was placed before the Magis¬ 
trate on the 15th January, he was cau- 
tioned in language which ought to have 
conveyed to him in the clearest possi¬ 
ble manner that he was running a grave 
risk in making a statement which woul 
incriminate himself. He was told not 
bo make any statement unless he wer 
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prepared to do so of his own free will. 
And in spite of this admonition the ac¬ 
cused did make a statement, the very 
first words of which contain the un¬ 
qualified admission that he took the boy 9 
life. We agree with the Court below that 
the narrative given by the accused re- 
gardiog the time, place and manner of 
the crime is to a certain extent untrue. 
It is clear that the murder was commit¬ 
ted in the arhar field, where the boy 
could not have been scraping grass, 
whereas the accused’s story would show 
that the boy was killed at. the very 
spot where he wa9 so engaged. And the 
story of the prisoner that the boy asked 
leave to go with him and abused him 
when that leave was refused appears to 
be quite incredible. It is pointed out 
too that the accused's story as to how he 
killed the boy does not square with the 
medical evidence, but here it is to be 
noticed that this latter evidence was 
necessarily of somewhat less value by 
reason of the condition in which the 
body was found. However, although the 
narrative given by the accused cannot he 
accepted as a correct version of what 
took place, there still remains the ad¬ 
mission that he murdered the boy. The 
confession caDnot he pressed as strong 
evidence againsi the prisoner, and indeed 
if the other evidence is accepted as reli¬ 
able there appears to he no need to resort 
to the confession to establish the guilt 
of the accused. 

And as wo find that this evidence is 
reliable and should ba accepted we come 
to the conclusion that it was the accused 
who murdered the boy Maiku. When we 
have it that he was the last person seen 
in the boy's oompany and that the boy’s 
bangles were found in the accused's 
house within forty.eight hours of the 
time of the murder in a place where no 
one but the accused himself could have 
put them, it seems to us impossible to 
doubt that the accused is guilty. We 
have said nothing hitherto regarding the 
question of motive. The accused has ad¬ 
mitted the existence of ill-feeling bet¬ 
ween him and the deceased boy's uncle 
arising out of a dispute which must have 
left the prisoner with a sense that he 
had been wronged: and this feeling may 
have prompted him to murder the boy 
by way of revenge. It is by no means 
certain that the crime was committed 
purely out of avarioe; it may very well 
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be that it was done out of revenge and 
tint the aecusel may have taken the 
child's ornaments by way of compensa¬ 
tion for the money which the undo owed 
him for’the miking of a .plough, we 
allow this appeal ami finding Tilak 
guilty of murder we order that he be 
hanged by the oeck until he is dead 

(3. 302. I. P. C.). 

B.Y./R.K. Appeal allowed. 

A.I R. 1916 Oudh 91 

Lindsay, J. C. 

Debt Bakhsh —Defendaut Appellant. 

V. 

Ram Dhani and others Flaintiffs 
Respondents. 

Second Appeal No. 515 of 1914, Deci¬ 
ded on 8th March 1916, agaiDSt decree 
of Sub. Judge,Sultanpur, D/- 17th August 
1914. 

Jurisdiction — Civil and Revenue Court* — 
Validity of document of title can be adjudi¬ 
cated upon by civil Court illustrated. 

The revenue Courts have no exclusive jurisdic¬ 
tion to decide finally upon the validity of a 
document of title; such jurisdiction reata Mth 
the civil Couits. IP 02 C 21 

A notice of ejectment having been cancelled on 
the strength of a document produced by the 
defendant, which he declared to be a ehankalap 
patta, the plaintiffs who were the uuder-piro 

f irietors in the village, sued for a declaratou 
i) that defendant had no superior right in tho 
land in suit, (2) that tho paita set up by defen¬ 
dant was null aod void a> agalost the plaintiffs 
and the defendant could not acqu'ce any rights 
in tho land under it: 

Held: that it was competent for a civil Court 
to adjudicate finallv upon the validity of the 
patta. IP 92 0 21 

S. N. Ron — for Appellant. 

II. N. Misra for Gokaran Nath Misra 
—for Respondents. 

Judgment.—The faots of this case 
may be briefly stated 'as follows. The 
plaintiffs are under-proprietore in a cer¬ 
tain village and they issued a notice of 
ejeotment against the defendant-appel- 
lant Debi Bakhsli for the year 1321 faeli. 
Debi Bakhsh contested the notice of eject¬ 
ment and produced a oertain document, 
which he declared to ba a shankalap 
patts. On the strength of this docu¬ 
ment, whioh wa9 accepted apparently by 
tho rent Court as genuine, the notiuanaf 
ejeotment was oanoelled, it being held 
that under this patta Dabi Bakhsh had 
oertain rights whioh were a bar to his 
being ejeoted by the issue of a notioe 
under the Rent Aot. The notioe having 
been cancelled the pUintiffs came to the 
civil Court with the suit for declaration 
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, 0 ^ ' v hich this appeal has arisen. 
A reference to para. 9 of the plaint shows 
t,ie plai at ill 5 claimed the following 
reliefs. ( 1 ) They asked that a declara¬ 
tion might bo made in their favour to 
one elleet that they were the under.pro¬ 
prietors o 1 the land described in the 
plaint and that the defendant had no 
•superior or under-proprietary right 
therein, (2) that if for any reason the 
rirst relief could not be granted, it might 
he declared that the patta set up by 
the defendant was null and void as 
against the plaintiffs and that the de- 
tendant could not, under the document 
in question, acquire any right in the 
lands described in the plaint. 

Then there was the ordinary prayer 

for any other relief to which the plain¬ 
tiffs might be enl itled. The suit was con¬ 
tested on various grounds, one of them 
being that the civil Court had no juris¬ 
diction ‘0 entertain the claim. The 
Court ,of first instance found that the 
first relief mentioned above could not be 
granted in the present suit by a c J vil 
Court, but it gave the plaintiffs a decree 
awarding them the second relief which 
they had sought. The decree declares 
that the patta in question, Ex. A-l, is 
invalid and ineffectual as against the 
plaintiffs. An appaal was taken to the 
Subordinate Judge and the decision of 
the Court of first instance has been up¬ 
held -there. It appears to have been 
taken as proved by the Courts below that 
the document which the defendant Dcbi 
Bakhsh had set up in the rent Court, 
and which hears the date of 24th August 
1S75 (Bhutan Uadi 8th, I2S2) was in 
fact* a genuine document, and the Sub¬ 
ordinate Judge, in his appellate judgment, 
has also held that the docurneut wa9 pro¬ 
perly-stamped. He declared however 
that the document could not operate as 
a transfer'in law of interest in the land 
specified therein, for the simple reason 
that it had net been registered. The 
Subordinate Judge refers to the registra- 
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grant the relief, but at f the end of the 
argument which wa3 put forward by the 
learned Counsel on behalf of the defen¬ 
dant.appellant, it became apparent that 
he was labouring under some misappre¬ 
hension as to the scope and meaning of 
the first Court’s decree. 

It appears that the suit was decided 
in the first iustance ex part9aud it looks 
as if the learned Counsel for the appel¬ 
lant had only been provided with a copy 
of the fir6t judgment. There can be do 
doubt as to what was decided when the 
case was re-admitted and tried out. As 
I have already siid, the decree of the 
first Court is in complete accordance 
with its judgment. It cannot seriously 
bo contested, and I do not understand 
that th3 learned Counsel for the appel¬ 
lant endeavours to contest the proposi¬ 
tion, that it is competent for a civil 
Court to adjudicate in a case of this kind 
upon the vilidity of a document of title. 
That point ha3 been decided over and; 
over again. It has been held, and T 
think rightly, that the Revenue Courts) 
have no exclusive jurisdiction to decide 
finally upon the validity of a document 
of title and it must; be taken that the* 
jurisdiction to give a final adjudication 
in a matter of this kind rests with the 
civil Court9. It i9 impossible therefore 
to argue that the relief which has been 
granted in the present case was a relief 
which the civil Court was not competent 
to give. This being the state of affairs, 
tbo appeal must necessarily fail and I 
dismiss it accordingly with costs. 

B.V./R.K. Appeal dismissed. 

A. I.R. 1916 Oudh 92 

Lindsay, J. C. 

Bharat Singh —Plaintiff—Appellant. 

v. 

Suraj Bakhsh Singh and others — De¬ 
fendants—Respondents. 

Second Appeal No. 119 of 1915, Deci¬ 
ded on 26th January 191G, from the dec¬ 
ree of Dist. Judge, Sitapur, D/- 18th 


tion law which was in force at the time 
when this document wasdrawn up. Tne 
law then was practically the same as it 
is now and there can he no doubt that 
the document upon which the defendant 
appellant relied being unregistered, it 
could not -oprate to pa99 any interest to 
any. person in any property. «It has 
again'been argued in this Court that 
the 1 civil Court had no jurisdiction to 


January 1915. 

Pre-emption—Suit for—Pre-emptor bound 
to pay price fixed in sale deed—Amount of 
consent decree not obtained by fraud—Lia¬ 
bility to pay illustrated. 

A pre-empt »r is bound to pay the price set cut 
in the sale-deed, unless he can establish some 
mala fides on the part of either tuo vender or 
the purchaser. .[P 98 C 2] 

For instance, he caunot escape payment of an 
item shown in the deed as being due at the time 
of the sale by the vendors to the vendee on a 
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compromise-decree not obtained by fraud, alth¬ 
ough that money was not legally rooverable at 
the time of the suit. (P 93 C 2] 

Bisheshiuar Nath Snvastava —for Ape'- 
laufc. 

Gokaran Nath Misra —for Respon¬ 
dents. 

Judgment.—This is a plaintiff’s ap¬ 
peal in a pre-emption case. The first, 
second and third defendants in the case 
Sold certain property to the fourth defen¬ 
dant under a deed of sale executed dn 


•15th March 1913.' The price which was 
set out in the 9ale-deed was Rs. 4,000 
made up of six separate items, a descrip¬ 
tion of each of which was given in the 
3ale-deed, One of the items so mention¬ 
ed wa3 a sum of Rs. GOO, which it was 
said was owing by the vendors to the 
vendee under a decree dated 14bh August 
1912. The plaintiff claimed to pre-empt 
on a smaller sum than that described in 
the sale-deed, his allegation being that 
the price had not been fixed in good 
faith. He challenged the genuineness of 
certain of the i'ems, amongst others the 
item of R 3 . GOO of which mention has 
just neon made. The lower appellate 
Court has found with respect to this 
item that it was a genuine item which 
fch9 vendors owed at the time of the 
transfer to the purchaser. It has there¬ 
fore found that the plaintiff-appellant 
was liable to pay this sum. This finding 
■of the learned Judge is attacked here in 
secoad appeal. The history of this item 
of Rs. GOO is as follows: The purchaser 
in this case held a mortgage on some 
other property which belonged to the 
vendors. That property had also been 
mortgaged previously to another mort¬ 


gagee. The mortgage which the pres 
purohasor held was a mortgage v 
possession. The earlier mortgagee bi 
jght a suit on his mortgage and obtai 
& decree for sale. Tbe property 
.brought to sale and was purchased by 
Vendee in the present case for a sue 
'Ra. 800. After buying the mortga 
property in execution in this way 
pressnt vendee brought a suit on his c 
mortgage to receiver the money 1 wl 
his mortgagors owed him. This suit 
compromised and in accordance with 
compromise a decree was passed. Un 
that decree the vendors' in the pres 
case, who were the mortgagors in t 
case, were to be allowed to redeem 
mortgaged property on payment of 


600 owing to the mortgagee and of Rs. 800 
which he had paid in order to purchase 
the property at the execution sale.- In 
default of payment of this sum within 
the time fixed by tbe decree tbe -then 
mortgagor?, who are now the vendors, 
were to be liable to pay a sum of Rs. GOO 
to the plaiatiff who was further, to be 
eutitled to keep the property. The 
argument for the appellant here is that 
this sum of Ks. G00 mentioned in the 
decree above referred to was not a debt 
which was legally recoverable from the 
then mortgagors (ucw the vendors). The 
learned Couo-el relies upon the provi¬ 
sions of S. 101, T. P. Act, and points out 
that when the present purchaser bought 
the property in execution of tho decree 
of the prior mortgagee his cwn mortgage 
lien cu the property became extingu¬ 
ished aud he therefore had no right to 
bring any suit against the then mortga¬ 
gors to recover the sum of Rs. 000. No 
doubt tbe plaintiff-appellant is ncil in 
any way bound by the decroo which wis 
passed on compromise between the pre¬ 
sent vendors and their purchaser. *' 6ut 
the question with which we are dealing 
in the present suit is whether or not tli'e 
price mentioned io the sale-deed was 
fixed in good faith. Unless the plaintiff 
can establish that there is any mala fide^ 
on the put either of the vendors or the 
purchaser in this transaction, he must 
pay the price which i9 set out in the 
deed. There can be no question that at 
the time this transfer was made the ven¬ 
dors were liable in law to pay this sum 
of Rs. 600 to their purchaser. That is| 
the offect of the decree which was pas¬ 
sed by consent and I do not think that 
the pre-emptor can go behind this docrae 
exoep; perhaps for the purpose of show.- 
ing that the decree was obtained by 
fraud. There is no suggestion that any 
fraud was - practised and there is no rett- v 
son to suppose that at the timoi^vhon 
this sale was made there was any idei 
of practising fraud against the present 
plaintiff Further, the Judge points hut 
that at the time when the present Ipur. 
chaser brought the suit on his mortgago' 
even if his’ mortgage lien had ceased cd 
exist, be entered into a bargain with the 
then mortgagors by which they wore 
given a fresh opportunity of redeeming 
the mortgaged property. Tnoy had fail¬ 
ed to redeem in the suit brought by the 
first mortgagee and therefore their right 
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to redeem the property had becomeextin- 
guished Under toe compromise this 
right was revived and it seems clear, 
therefore that there was as between the 
parties to that suit a bona fide bargain 
in which value was given on both sides. 
However that may be, it seems to me 
quite clear that at the time the present 
sale was made, there was a legal obliga¬ 
tion upon the vendors to pay to the ven- 
idee a sum of Rs. 600 by virtue of the 
compromise deciee. It cannot there¬ 
fore bo argued that this sum of Rs. GOO 
is not payable by the plaintiff who seeks 
pre emption. I agree with the view of 
the case taken by the lower appellate 
Court and dismiss this appeal with 
costs. 


B.v./r.K. Appeal dismissed. 

A I. R. 1916 Oudh 94 

Lindsay. J. C. 

Abhoy Pado Dose —Plaintiff Appel¬ 
lant. 


v. 

Managing Committee of Queen s Anglo• 
Sanskrit School, Lucknow— Defendant 
Respondent. 

Second Appeal No. 421 of 1914, Deci¬ 
ded on oth January 1916, a?ainst decree 
of Diet. Judge, Lucknow, D/- brd June 


1914. 

Societies Registration Act (21 of 1860), 
— Society cannot be compelled to accept any 
subscription offered - No suit to enforce 

right to subscribe lies. 

The managing committee of a society or insti¬ 
tution vvnich is maintained by public sub-cr.p- 
tion are under no obligation to the Hiblic to 
accep; whatever subscription is ofler.d to them. 


No suit therefore lies by any member of the 
public tienf rce the right to subscribe and to 
compel the commit ee to admit him to the pri¬ 
vileges cl membership in virtue °^iso'erof 
subscrip'ion. \ , 1 

M. N. Chak, J. K. Danerjt and G oka. 
ran Nath Misra— for Respondent. 

Judgment.—This is a second appeal 
brought by Mr. A. P. Bose, who is a 
pleader of this Court. Mr. Bose institu¬ 
ted a suit in the Court of the Munsif of 
Lucknow to enforce what was called a 
“right to subscribe". The defendauts in 
the case were the membersof the manag¬ 
ing committee of an institution known 
as the Queen's Anglo-San^knt School 
and the committee was sued through its 
President Babu Basleo Lai who is also 
an Advocate of this Court. It appears 
that the School is the property of a body 


which has been registered under the 
Societies Act (21 of 1860). The Society 
has a managing committee which con¬ 
ducts the affairs of the School and it 
seems that the committee is elected for 
a period of three years. In the month 
of May 1914, when the period of office of 
the members of the committee existing 
at that time was about to expire, Mr. 
Bose and a number of his friends offered 
a subscription of annas Beach for the 
purpose of being enrolled as subscribers. 

It may be mentioned here that the 
income of the Society is derived partly 
from subscribers, the Society being en¬ 
titled to ask for subscriptions and to ap¬ 
ply them to the purposes for which the 
Society was constituted. The committee 
through its President refused to accept 
Mr. Bose and his friends as subscribers. 
The money was first of all accepted but 
was afterwards returned. Tbe President 
informing them that a9 at present advis¬ 
ed he was unable to accept the subscrip¬ 
tions. Mr. Bose then filed this suit and 
asked the Court to issue an injunction 
to the Society to admit him to the pri¬ 
vilege of membership in virtue of his 
offer of the subscription just mentioned 
and to defer holding the mee ing for the 
election of a new committee until he and 
his friends bad been so admitted. Both 
the Court9 below dismissed tbe case,] 
holding that Mr. Bose had no cause of 
action. In my opinion this decision is 
perfectly correct. I know of no autho¬ 
rity for the proposition which Mr. Bose 
pat8 forward here, that as a member of 
tue public he i9 entitled to compel this 
Society to accept his offer ol a subscrip¬ 
tion and to admit him to whatever privi- 
legesattach to membership of the Society. 
It is quite clear to me that, although the 
committee is entitled to collect subscrip¬ 
tions for the purpose of maintaining the 
School, they are under no obligation 
whatever to the general public to accept 
any subscriptions which may be offered 
to them. I hold therefore that Mr. Bose 
had no cause of action for this case and 
I dismiss his appeal with costs. 

B.V./B.K. Appeal dismissed. 
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Soraj Bali v. Tilok Chand (Lindsay, J. C.) 

• v t-> 1A1C qc; hissadnr ya aural hissadnr 

A I R 1916 Oudh 9b auW ke dukhtar ya aula 

T p hayat apncmvn hits'* a pane 

LINDSAY, J. O. to na sakta haii), 
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Suraj Bnli and . others Defendants 

Appell-iots. 

v. 

Tilok Chand and others— Plaintiffs — 

Respondents. _ . _ _ 

First Appeal No. 53 of 1914, Decided 
on 10th May 1915. from the decree oi 
Sob-Judce. Mohanlalganj, D/- 31st 

5J arc s 1914. _ 

(a) Evidence Act (1 of 1872), S. 32.Cl. 5 — 
Pedigreit are admissible under Cl. 5 —1 o be 
admissible as •tateraents of deceased they 
must be proved to have been mode having 
special means of knowledge. 

Pedigrees filed in the Settlement Courts are 
onlv admi aiMe under th* provisions of S. 82, 
Cl. (6), Evidence Act, and in order to make 
them adm;**ib e as the statements of deceased 
persons r Lting t*> family cooo-etiin* it is 
necessity to show th*t ’he person who made the 
statement had -ora* special mean* of knowledge 
with roiard to the relationship which i* deposed 
to, which knowledge can be presum d in the case 
of the members of the f«mUy or in ibo case of 
persons closely related to the family 

IP 97 C 21 

(b) Practice — Pleading — Inconsistent 
Different custom than one pleaded cannot 
be alio • ed to be pleaded at late stage. 

A nd*n- cannot be allowed to - t up at a 
late aug of the nroce*d'Tig* a CU9 om different 
from thit p'eadel in tbo written statement. 

[P 9ft 0 21 

(c) Custom—Succession—Evidence—Wajib 
ul arz—Custom of exclusion of daughter— 
Wazib-ul-arz not express—Custom may be 
inferred provided it is supported by other 
evidence. 

Although a custom of exclusion of daughters 
and their h<«i* from inheritance may not ho ex¬ 
pressly rono'ded in a w«ijib-ul**rz, it ia permi<- 


hissadar ya aural hissadnr ba wajeh na hone 
aulad ke dukhtar ya aulad dukhtari ko htn 
hayat apnemen hitsa apana debar <lubsa kara • 
detre to pa sakla haij). 

Held: that the word “aulad M wherever used 
al me in the above pa«ae* meant male issue 
only: that no inference as to a castom of ex¬ 
clusion of daughters aud their issue from inheri¬ 
tance could be drawn from the above entries; 
that the concluding passage indicated merely 
an extension of the powers of a childless widow 
in the matter of disposing of the estate of a 
deceased husband in lavour of a daugh'er or a 
daughter’s son. IP 99 C 1, 21 

(e) Hindu Law— Succession- Acceleration 
—When arises stated. 

No questiou of a-celerntion of estate can arise 
wh»n ihe person to whom the p operty has come 
does not happen to be the next- hei', even though 
the interposing heir be a consenting party to 
such coming of the property: 34 All 207; 14 O 
C 170, RcJ to. IP 1^0 C 1, 2) 

Sami Ollah Beg and Ishuri Prasad — 
for Appellants. 

Bisheshwar Nath Srivastava and Har 
Daijal— for Respondents. 

Judgment. —The suit out of which 
this appeal has arisen was brought for 
the recovery of a 4-anna 5-pie 151/4- 
kraut share rituafced in the village of 
Beli. The property was described as 
having belonged to one Debi Ahir. The 
plaintiffs in the suit claimed to be the 
nearest reversioners of Debi and they 
alleged that they were entitled to pos¬ 
session of tbo share in question from 
September 1908, the date on which 
Debt’s daughter, Mt. Gangi, died. The 
facts of the case are somewhat compli¬ 
cated. It is admitted that Debi Ahir 
was the owner of the property in suit 
and if. nnnftnrR that he dind nffcpr fchA 


fliblo t» de luce the existooco of 6uch a custom 
by reference t • ihe various otb*T proviions of 
tho w.ijib-il-ivz read as a who'o, but whore such 
a custom is se* up, no' expr*ssly but by way of 
implicttion, there must be very clear grounds to 
justify t e inf^re ice that a custom so repugnant 
to the per onal Lw of the parties d in lact 
exist. iP 99 Cl, 2 ) 

(d) Wazib-ul-arz — Construction — Word 
"aulad” meant male issue only—Custom of 
exclusion could not be inferred — Held it 
gave power to widow to alienate in favour 
of daughter and her issues. 

A wiph ul- »rz dealt with matter of inheritance 
aa follows: 

'‘Women win are without issue faulad) are 
permitted to hold the shares of their » usbands 
without any power of transfer. Alter the de ease 
of ohiI ’le«*i widows tho property d« volvcs upon 
the uncles and neohews of their deceased 
hushed* and thereafter upon the mo'« remote 
col la o ul male re ation«. If a co- barer or his 
widow, owing to there ba ng io »on t'&nsfors 
hia share during his or h*r lifetime t> his 
daughter • r her issue aud pu s them in possog- 
lion of the same, then they can get it (agar koi 


second summary Settlement in Oudh, 
leaving a widow Mt. Mulia. He also left 
a daughter, Mt. Gtngi, who had a son 
Bhagwant. It i9 proved that the widow 
cime into possession of the share in ques¬ 
tion. In fact there i9 evidence on the 
record to show that sheob’ained a decree 
for the share at the time of the regular 
Settlement. Having obtained this decree 
which, it may he noticed, was expressed 
to have been granted to her in her own 
right aod on behalf of her oo-abarers, if 
any, Mt. Mulia on 29th July 1869, made 
an application to the Settlement Officer 
asking that the name of her grandson 
Bh«gwant might be reoorded in the vil¬ 
lage papers. 

The result of this application was that 
Bhagwaot’s name was recorded in the 
papers as being an owner of a 4-anna 
6 -pie share. There is evidence to show 
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that thi 3 application for mutation which 
was made hy Mt. Mulia was opposed hv 
two persons, Kusher and Ballu: of these 
Kusher is the father of plaintiffs 4 to 6 
in the present case. The property seems 
to have remained in possession of this 
man Bhagwant up till 11th November 
1904 when he died. On his death 
Bhagwant left a son named Parana Sukh, 

A widow Mt. Chauhana and his mother 
Gangi. The estate descended successively 
to Param Sukh and to Chauhana the 
widow, and when the latter died on 13th 
April 1906, mutation was effected in the 
name of Mt. Gangi. It has already been 
mentioned that this Mt. Gangi was the 
daughter of Debi Ahir and, therefore, if 
the property had descended in the ordi¬ 
nary way according to the rul9 of Hindu 
law, Gangi would have got possession of 
the estate after the death of her mother 
Mulia. This being the state of affairs, 
the plaintiffs came into Court alleging 
that Mt. Mulia bad only a Hindu widow's 
estate in tbe property, that the mutation 
which she caused to be effected in favour 
of Bhagwant could not defeat tho in¬ 
terests of tbe reversioners, even though 
it were held that this mutation order had 
been made with tbe consent and collusion 
oi Mt. Gangi. 

The property in suit was, at the time 
these proceedings commenced, in the 
possesaion of defendants 1 to 4, 7 and 8. 
They seem to have acquired the property 
under the colour of a gift made by Me. 
Gangi in favour of 7bh defendant Bam 
Adhin. Various pleas were raised in 
answer to the claim of tbe plaintiffs, but 
for the purposes of disposing of this ap¬ 
peal it is net necessary to refer to more 
than a few of them. The first important 
plea was one by which the defendants 
denied that tho plaintiffs were the re¬ 
versioners of Debi Ahir (by plaintiffs 
here is meant plaintiffs 4 to 9, plain' 
tiffs 1 to 3 are persons whobaveacquired 
an interest in the claim from tbe plain¬ 
tiffs 4 to 9). Another plea taken was 
that tho property in suit had been trans¬ 
ferred by Mulia to Bhagwant by an oral 
gift with the result that Bhagwant took 
an absolute estate in the property. Tbe 
third dofence was to the effect that 
under a family custom daughters and 
their sons are in this village excluded 
from inheritance by collaterals. It was 
pleaded, therefore, that by reason of the 
existence of this custom the present 
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claim wa3 time barred, inasmuch as the 
reversioners' right to sue must have ac- 
crued at the tibie of Mulia’s decease 
which happened many years ago. 

The Court of first instance found in 
favour of the relationship which was as¬ 
serted by the plaintiffs 4 to 9. It also 
held that there was no custom proved 
by which daughters and their sous w*»re 
excluded from inheritance. The Sub¬ 
ordinate Judge was further of opinion 
that it had not been proved that there 
was a transfer by Mulia to Bhagwant 
which gave Bhagwant an absolute estate 
in tho property in dispute. Tbe result 
was that the claim of tho plaintiffs was 
decreed. There was also a decree for 
mesne profits, tbe amount of which was 
directed to be ascertained in subsequent 
proceedings. In appeal here three princi¬ 
pal pleas are put forward on behalf of 
the defendants-appellants. It is argued 
in the first place that the lower Court 
was wrong in bolding that the plaintiffs 
4 to 9 had established their relationship 
with Debi Ahir. The contention is that 
these plaintiffs failed to make out that 
they were the nearest reversioners. The 
question of relationship was dealt with 
by the learned Subordinate Judge in his 
decision of the second issue. There was 
both oral and documentary evidence 
produced in order to establish the rela¬ 
tionship which was set up in the plaint. 
Four of the plaintiffs were examined and 
they all of them in tho course of their de¬ 
positions recited a somewhat lengthy 
pedigree which is reproduced in the 
judgment of the lower Court. Regarding 
the evidence of these witnesses the Sub¬ 
ordinate Judge stated that had their 
statements stood alone, he would have 
found it difficult to come to a decision 
favourable to the plaintiffs on the ques¬ 
tion of relationship; but be relied princi¬ 
pally upon documentary evidence in tbe 
shape of » settlement pedigree which 
was placed before him, and he also relied 
in a minor degree on certain admissions 
which were made by the witnesses ofrthe. 
defendants themselves tending to 9how 
that the plaintiffs Nos. 4 to 9 are in fact 
collateral relations of tbe deceased Debi 
Ahir. To deal with these latter state¬ 
ments first; the Subordinate Judge refers 
in the first instance to tho deposition 
of ono Basant, who admits that he is a 
prohit or family priest of this family. 
The family it may be mentioned, belongs 
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to the Ahir caste. This maD Basant in 
the course of his statement referred to 
certain persons whom he had known. 
One of those was Bhagwan Din who 
was the father of the plaintiffs Nos. 7, 
and 9. He also mentions two other 
persons Gopul and Gangs, who were re¬ 
lated to Bhagwan Din being in the same 
line as he and he mentioned also one 
Ganeshi whom he had known, who is 
still higher up in the pedigree relating 
to the line from which the plaintiffs 
are descended. As regards these persons 
whose names have just been mentioned 
Basant stated that they must be agnates 
of Debi Ahir. He also mentioned the 
fact that MusammatGangis the daughter 
of Debi Ahir was related as phuphu to 
to Guman, plaintiff No. 4, and Sheo 
Prasad, plaintiff No. 5. To a certain 
extent it must be said that this man 
Basant supports the pedigree which was 
put forward by the plaintiffs in the 
case. He mentions a number of Dames 
which are to be found in that pedigree 
and he is able to carry the pedigree 
several degrees back from the plaintiffs 
themselves. Another witness for the 
defendants named Bemraj (D. W. No. 5), 
whose age is given as 55, stated that 
he knew Musamm&b Mulia, the widow of 
of Debi Ahir. This witness also states 
that the plaintiffs belong to the same 
family as Debi Abir and he was able to 
give a statement of relationship which 
corresponds closely with the statement 
contained in the pedigree and takes the 
line up several degrees higher than the 
plaintiffs. It is nob to be denied, there¬ 
fore, that the story of the plaintiffs re¬ 
garding their relationship with Debi 
Ahir was in a measure supported by the 
evidence of certain witnesses who were 
called by the defendants themselves. 
The principal piece of evidence, however, 
is the pedigree. This pedigree, Ex. No. 
5, is proved to have been filed at the 
time of the Settlement in connection 
with the preparation of the khewat. It 
bears an endorsement showing that it 
was admitted to the Settlement Record 
on the 13th of March 1867 and it bears 
the signature of an Extra Assistant Com¬ 
missioner. This document purports to 
be signed on behalf of Mulia by one 
Sheo Praead, who was her son-in-law 
and apparently also her general attorney. 
Sheo Prasad, it may be mentioned, was 
married to Mulia’s daughter,'Musamraat 
1916 0/13 k 14 


Gsmgi. and was the father of Bhagwaot, 
the person in whose favour Musamtnat 
Mulia got mutation made in the Settle¬ 
ment Ccurt in the year 1369. Another 
signature to be found on this pedigree 
i 3 that of Durga. pattidar. As regards 
this Durga, the learned Subordinate 
Judge points out that tho khewat, 
which was prepared at the time of the 
Settlement, shows that there was only 
one Durga Ahir,a co-sharer in the village 
at the time. This Durga was the son 
of one Ivbusal whose name appears in 
the pedigree. Tho contention which is 
put forward in this Court on behalf of 
the appellants is that the Subordinate 
Judge, was wrong in acting on this pedi¬ 
gree and treating it as proof of the re¬ 
lationship which the plaintiff's asserted. 
No doubt, as has been explained times 
and again in various decisions of the 
Court, pedigrees of this nature are only 
admissible under the provisions of S. 32,| 
clause 5 of the Evidence Act and in 
order to make them admissible as the, 
statements of deceased persons relating! 
to family connections, it is necessary to 
show that the person who made thestate- 
ment bad some special means of know-, 
ledge with regard to the relationship] 
which is deposed to. It is said bore that) 
it has not been shown that Sheo Prasad, 
one of the persons who signed this 
pedigree, was a man who had 
any specinl means of knowing the 
relationship existing in the family of 
Debi Ahir. But as contended by the 
learned Counsel for the respondents, the 
statement which is implied in the pedi¬ 
gree in question is not to be taken as the 
statement cf Sheo Prasad but as the 
statement of Mt. Mulia. The document 
shows, as has already been mentioned, 
that Mulia’s name was signed on her be¬ 
half by her son-in-law Sheo Prasad and 
the proper view, therefore, is that so far 
as anything in this pedigree can be taken 
to imply a statement a9 to relationship, 
such statement must be deemed to be 
the statement of Mt. Mulia and not of 
Sheo Prasad ; and in any case if the pe¬ 
digree be treated as containing a state¬ 
ment mado by Sheo Prasad, it would be 
idle to contend that Sheo Prasad was 
not a person familiar with the family 
history. It is reasonable to assume that 
having been married into the family 
Sheo Prasad must have had considerable 
means of knowing what the hiatoty of 
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the family was. There remains also the 
fact that the pedigree was signed by one 
Durga, who is proved to belong to the 
same family as Debi. It is impossible, 
therefore, to concede in favour of the ap¬ 
pellants that this document was not 
admissible in evidence. 

It certainly appears to me to have 
been admissible and considering the cir¬ 
cumstances in which H came to be pre¬ 
pared, I think it must be taken as a very 
weighty evidence in favour of the plain¬ 
tiffs' case. The Record of Rights was 
being prepared for the village and this 
family tree was prepared in order to fur¬ 
nish the Settlement Officer with infor¬ 
mation regarding the shares belonging 
to the various members of the family. 
It is also to be borne in mind that at the 
time cf the first Regular Settlement a 
history of each village was prepared in 
which, so far as could be ascertained, all 
particulars of the families who owned 
villages were entered in accordance with 
the statements which were called for 
from members of the family. Another 
objection, which was taken in the Court 
below but which has not been pressed 
here, was to the effect that the pedigree 
had not been prepared ante litem’motam. 
This objection is completely answered 
by the judgment of the learned Subordi¬ 
nate Judge, who points out that nothing 
in the nature of a contest as to the rela¬ 
tionship and rights of the various mem¬ 
bers of this family arose before August 
1869, that being the time in which cer¬ 
tain objections were filed to the applica¬ 
tion which had been made by Mt. Mulia 
for having the property recorded in the 
name of her .grandson Bhagwant. It is 
proved that the pedigree which is here 
produced was prepared and tiled before 
the Settlement Officer in the year 1867. 
Having considered all the evidence on 
this question of relationship I am satis¬ 
fied that the Subordinate Judge has 
come to a correct conclusion. While I 
agree that it would not be safe to trust 
entirely to interested statements made 
bv the four plaintiffs who were examined 
as witnesses, it is nevertheless plain that 
reliable documentary evidence has been 
put forward which confirms their stories 
and I am also of opinion that the Court 
below was thoroughly justified in laying 
,. re at weight upon the admissions made 
by ocertain of the defendants'witnesses. 
So far as the question of relationship is 


concerned, I uphold the finding of the 
Court of first instance. 

The next question ie with reference to 
a custom which was set up in the Court 
below, a custom by which it is said that 
daughters and their sons are excluded 
from inheritance in this village. I may 
at this stage mention that it was attemp¬ 
ted in this Court to plead another cus¬ 
tom which was not set up in the plead¬ 
ings in the Court below. I informed 
Counsel at the time of argument that 
they could not be permitted here to de¬ 
bate any custom which was not pleaded 
by way of defence in the written state¬ 
ment filed in the Court below. I notice 
that the Subordinate Judge also refused 
to allow this custom to be set up at a 
late stage of the proceedings in the Court 
below and I think he was perfectly right 
in doing so. But turning now to the case 
as to the exclusion of daughters and 
their issue, the Subordinate Judge has 
stated in his judgment that there is no 
evidence worth the name to prove this 
custom. An extract from the wajib-ul- 
arz was produced before him. Speaking 
of this he says that no mention of such 
a custom i9 to be found in thisdocument. 
The defendants relied upon a certain pro¬ 
vision in the wajib-ul-arz from which it 
was to be inferred that daughters and 
their sons were necessarily excluded, but 
the learned Subordinate Judge declined 
to draw any 9uch inference in favour of 
the defendants. The only other evidence 
a9 to the custom came from the mouth 
of one Kusher, defendants' witness No 
2. It is proved that Kusher is not one 
of the Ahir zamindars of this village, 
lie has been settled in this village for a. 
comparatively short time. It further 
appears that the mother-in-law of this 
witness has made a gift of her husband’s 
estate in favour of the witness's son al¬ 
though two of her daughters are still 
alive. This oral evidence was rejected 
by the Subordinate Judge, partly on the 
ground that Kusher was not a person 
who was qualified to speak of the exis¬ 
tence of a custom in a village to which 
be did not originally belong and partly 
on the ground that he was a witness 
interested to depose in favour of the 
custom, so as to maintain an alienation 
which had been made in favour of his 
own son in the circumstances above des¬ 
cribed. In this Court the evidence of 
Kusher has not been pressed seriously- 
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Bub the learned Counsel for the appel¬ 
lants has argued strongly on the provi¬ 
sions of the wajib-ul-arz. Turning to 
the clause which deals with matters 
of inheritance, we Gad first of all a 
general provision laying down that 
women who are without issue (aulad) 
are permitted to hold the shares of their 
husbanda without any power of transfer. 
A further provision is to the effect that 
after the decease of childless widows the 
property devolves upon the uncles and 
nephews of their deceased husbands and 
thereafter upon the more remote colla¬ 
teral male relations. Finallv we have 

• 

the following statement which is repro¬ 
duced in original: agar hoi hissadar ya 
aural hissadar bawajeli ?ia hone aulad he 
dukhtar ya aulad dukhtari ko hin hayat 
apne men hissa apna debar qubza kara- 
dcwe to pa sikla hai. The contention 
is that this clause read with what is 
previsouly stated on the subject of in¬ 
heritance goes to show clearly that 
daughters and their issue are excluded. 

Stress is laid on that passage of the 
wajib-ul-arz in which it is said that 
after the death of a childless widow the 
uncles and nephews succeed and after 
them the more remote collateral rela¬ 
tions. It is argued, therefore, that the 
true meaning of the last clause is that 
the only case in which daughters or 
their issue can get a share of the pro¬ 
perty is when such property is transfer¬ 
red to them by a co-sharer or the widow 
of the co-sharer neither of whom has 
any issue. I agree with what has been 
said by the learned Counsel for the ap¬ 
pellants regarding the interpretation of 

uru W ° rd aulad iu tbis Wa iib-nl-arz. 
"here the word is used aloue I think it 

is rightly said that it means male issue 
only Mr. Sami Ullah Beg informed 
the Court that this wajib-ul-arz had 
been so interpreted in a previous judg¬ 
ment delivered by Mr. Chamier. He 
desired to file a copy of that judgment, 
but I have not taken it in evidence as I 
agree that the interpretation of the ex¬ 
pression aulad" ought to be in the 
sense he suggests. I am also aware that 

* h “I W u°l? .f uling8 of this Court it has 
been held that, although a custom of 

lexolusmn °f daughters or their issue 

no . k b0 ^pressly recorded in the 
j vajib.ul arz, it is permissible to deduce 
, he existence of such a custom by re 
Iference to the various other provisions of 


the wajih-ul-arz read as a whole, but at 
the same time I think it is a sound prin¬ 
ciple to hold that where a custom of ex¬ 
clusion of the daughter or the daughter's 
son i3 set up, not expressly but by way 
of implication, there must be very clear 
grounds to justify the inference that a 
custom which is so repugnant to the 
ordinary Hindu law does in fact exist. 

The question is one of some difficulty 
in the present ease and I admit that 
there is a good deal to be said lor the 
arguments which have been put forward 
on behalf of the appellants. At the same 
time after a careful consideration of the 
whole of the wajib-ul-arz. I am not satis¬ 
fied that it would be safe to deduce the! 
existence of the custom upon which the 
defendants rely. It is, I think, possible 
to say that this concluding passage of 
the wajib-ul-arz which has been quoted, 
above indicates merely an extension of! 
of the powers of a childless widow im 
matter of disposing of the estate of a 
deceased husband in favour of a daughter 
ora daughter's son. In the opening pas-' 
sage of the clause of the wajib-ul-arz re¬ 
lating to inheritance, itisstated distinct¬ 
ly that the childless widow in posses¬ 
sion of her husband's estate has no 
power of transfer at all and it may be 
that this last clause was inserted in 
order to remove this absolute restriction 
and to empower the widow to transfer 
the property to her daughter or her 
daughter's son. I should not feel justi¬ 
fied in interpreting this passage of the 
wajib-ul-arz in the sense suggested by 
the learned Counsel for the appel¬ 
lants, namely that it is only in cases 
where such a transfer is made in fa- 
favour of a daughter or her issue that 
they can acquire any portion of the 
family property. It would, I think, be 
straining the process of inference too 
far to deduce from these words the 
conclusion that daughters and their 
issue are debarred from taking a share 

T f h b nii fu y P r° P8rty by inb entanoe. 
I hold, therefore, agreeing with the 

Subordinate Judge, that the custom of 

exclusion set up by the defendants in 

this case was not established. 

The on ,y othe , p ° iQt wh / h ramaing 

hfl d ‘ " 8 . S . 10D an803 connection with 
SoJq proceedings of the yoar 
lb69 by which the name of Mt. Mulia’* 
grandson Bhagwant was recorded in the 
revenue papers. This transaction ia 
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relied upon in order Co show that Bkag- 
want, wlio is Mulia’s daughter’s son, 
acquired an absolute interest in the pro¬ 
perty in suit. There is no evidence of 
any deel of gift having been executed 
and in short there is nothing but the 
entry in the mutation register upon 
which reliance can be placed in order 
to show that the property was trans¬ 
ferred to Bhagwant. Tn paragraph 7 of 
the plaint it was stated that these pro¬ 
ceedings in mutation were carried out 
by Mt. Mulia with the consent of and in 
collusion with her daughter Mt. Gangi. 
It is hardly necessary to say that an 
entry so made in the revenue register 
cannot operate to transfer property from 
one person to another. But it has been 
argued here that tn the principle known 
as acceleration it should be held that 
this action on the part of Mt. Mulia 
amounted to a withdrawal oi her own 
estate so as to vest the property in her 
grandson, Bhagwant. The learned 
Subordinate Judge has held, and I think 
rightly held, that no question of ac¬ 
celeration of estate can arise when the 
person to whom the property has come 
does not happen to be the next heir. 
A reference was made by the learned 
Subordinate Judge to the definition of 
the term acceleration, as found in the 
Encyclopaedia of the Laws of England, 
Volume I, page 61, where it is said ac- 
csleration meaDS 

"that falling into possession of an estate or 
interest in remainder or expectancy, by reason 
of the particular estate or preceding interest 
beiugor becoming void.' - 

The learned Subordinate Judge has 
aho referred to two decisions, one re¬ 
ported as Mt. Baja Pei v. Uvied Singh 

(1) and the other as Raja Indrci Bikram 
Singh v. Babu Cliandika Bakhsh Singh 

(2) , in which it was laid down that the 
aid' of the doctrine of acceleration could 
not be invoked in favour of a donee in 
cases where the donee did uot happen to 
he the next reversioner. In the present 
case, assuming, as we must, that the 
ordinary Hindu law of inheritance ap¬ 
plies, it is plain that the life estato of 
Mt Gangi was interposed between the 
life estate of her mother Mt. Mulia and 
the estate which was ultimately to come 
by inheritance to her son Bhagwant. It 
follows, therefore, that the interest of 
Bhagwant was uot an interest in remaim 

(1912) 31 All 207=13 I 0 632. 

2 (.1911) HOC 170=11 I C 676. 


der expectant upon the determination of 
a particular estate which was vested in 
Mt. Mulia, and it cannot be argued that 1 
because Mt. GaDgi was a consenting 
party to these mutation proceedings 
which were taken by Mt. Mulia, there, 
fore, the estate was accelerated in favour 
of Bhagwant It is plain that the only 
legal result of a withdrawal by Mt. 
Mulia of the life-estate vested in her 
would have been to vest an estate in her 
daughter Mt. Gangi, and not in her 
daughter’s son Bhagwant. In my 
opinion the view of the law taken by the 
Subordinate Judge in this connection is 
perfectly correct. 

These are all the points which have 
been raised in favour of the appellants 
here. My finding upon each of them is 
adverse to the appellants, with the 
result that the appeal fails and is dis¬ 
missed with costs. 

b.v./r.k. Appeal dismissed. 
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v. 

Bajrang Bahadur Singh and anothei 
Defendants—Respondents. 

Second Appeal No. 206 of 1914, Deci¬ 
ded on 23rd December 1915, against de¬ 
cree of Dist. Judge, Rae Btreli, D/- 1st 


ay 1914. 

Mortgage—Decree for sale by prior mort- 
gee—Suit for redemption—Person not a 
rty to suit by prior mortgagee—Correct- 
*• of account of decree impugned— Ad- 

stment of accounts - Proper procedure 
plained and illustrated. 

In cases where the correctness of the account 
ntainei in a previous decree, to which the 
rson seeking redemption was not a party, is 
ipugned. the proper course is to proceed on e 
sis of the mortgage to find out whether the 
aount then declared to be due io tho mort- 
cee was excessive and, if it was, to re-adjust 
e account, as if no such decree ha J p *^ 2 n c ^ 

A person who was not made a party to a de¬ 
es cannot be held bound by an account mnde 
lerein, and if the account embodied in the 
cree is shown to be mistaken he ean fa l back 

, the mortgage-deed and repudiate hi> liability 
r anything bejond what is actually due^ou 

Whero 8 therefore in a suit for redemption of« 
ior mortgage brought by r. puisne «nor.gage? U 

> peered that the prior mortgagee bad obtain 

decree for sale on the basis of his 
ithout impleading the puisne m° rt 8 a S ce n i lod 

J/, /d:thatthe puisne mortgagee wa. jnU» 

, have the accounts adjusted on the bas^ ^ 
ie original mortgage. L 
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Samiidlah He(j and Ali Mohammad 
for Appellant. 

Zahur Ahmad —lor Respondents. 

Judgment.—This appeal arises out of 
a suit for redemption, and the question 
for consideration relites to the amount- 
claimable on the mortgage. The mortgage 
was effected by Kan Bahadur Singh in 
favour of Hirchand Singh, the father of 
defendants 1 and 2,and Chandrapal Singh 
the husband of defendant 3. in lieu of 
Rs. 700 on 31st May 1837. The mort¬ 
gage-deed provided for the re-payment 
of the mortgage money with interest 
thereon at 1 per cent, per mensem bet¬ 
ween Asarh 1294 and Jeth 1225 Fasli. 

In case of default, the stipulation was 
that the mortgagees would be entitled 
to take possession of the mortgaged 
property and appropriate the profits 
thereof, which were estimated at rupees 
84 per annum, towards the payment of 
the interest due to them. There was 
a further provision that if the annual 
profits exceeded Rs. 84, the mortgagee 
would pay the excess to the mortgagor, 
and if it was less, the mortgagor would 
make up the deficiency, paying interest 
on the deficit at the rate of 1 per cent, 
per annum. 

The mortgagor was given a right to 
redeem the mortgage in the month of 
•Jeth iu any fallow season on payment 
of the principal money secured hy the 
mortgage, and the interest remaining 
due at the time with interest on the 
latter at the rate above specified, in ad¬ 
dition to pay arrears of rent which 
might then bo due by the tsnants of the 
mortgaged property. The mortgagor did 
not pay the mortgage money at the sti- 
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mortgaged property to Sheodas Singh 
the father of Sheo Ghulam Singh ami 
Gouri Sbanker Singh. Subsequently, on 
13th December 1901 the sons of Har- 
chand Singh and Chandrapal SiDgh hied 
a suit against Sripal Singh and Kisheo- 
pal Singh, the representatives of the 
original mortgagor, and Sheodat Singh, 
the assignee of the mortgaged property, 
for the recovery of the mortgage money 
by the sale of the mortgaged property. 
In the plaint they alleged that although 
they got a decree for possession they 
were not able to get actual possession of 
the mortgaged property. 

On 17th January 1902 they obtained 
a decree for 3ale against the above per¬ 
sons, which was made absolute for 
Rs. 2,793-2-0 on 30th August 1902. In 
execution of that decree, they purchased 
the mortgaged property for Rs. 3,000 on 
20th November 1903, and succeeded in 
obtaining possession on 20th April 1904. 
SheoGhularo Singh similarly obtained a 
decree for foreclosure in respect of his 
mortgage and deeds of further charge on 
4th April 190S, subject to the rights of 
Harchand Singh and Chandrapal Singh 
under the prior mortgage. Chandrapal 
Singh and the heirs of Harchand Singh 
were made parties to that. suit. Sheodat 
Singh and his sons, Sheo Ghulam Singh 
and Gouri Shank r Singh lived jointly, 
but it appears that Sheo Ghulam Singh 
carried on some separate business of his 
own too. On the death of Sheodat 
Singh and Sheo Ghulam Singh, a 
partition took place ' between Gouri 
Shanker Singh and the heirs of Sheo 
Ghulam Singh, whereby the village in 
diannte which was auhiecb to the 


pulated date. The mortgagees, therefore 
sued Kishenpal Singh and Sripal Singh, 
the soq9 and heirs of Ran Bahadur 
Singh, for possession of the mortgaged 
property and obtained a decree on 12th 
March 1896. They were unable, how¬ 
ever to obtain Actual possession. Dur¬ 
ing the pendency of that suit Kishen¬ 
pal Singh and Sripal Singh mortgaged 
the same property by conditional sale 
along with other property, in favour of 
Sheo Ghulam Singh in lieu of Rs. 8,000 
on 26bh February 1896. Other sums too 
were subsequently lent bySheoGhulam 
Singh to the same persons on deeds of 
further charge in 1897 and 1838. Oa 
19th April 1900 Kisheapil Singh and 
Sripal Singh sold their rights in the 


prior mortgage, was allotted to the share 
of Gouri Shanker Singh. Gouri Shanker 
Singh therefore sued for redemption of 
the prior mortgage. His contention 
was that as a representative in-interest 
of Sheo Ghulam Singh, the subsequent 
mortgagee, who was nob made a party to 
the 9uit brought on the mortgage, he 
was entitled to redeem the same on pay¬ 
ment of such amount as might be ad¬ 
judged by the Court. The Court of first 
instance held, that Rs. 3,000 were due to 
the prior mortgagees, but the lower ap¬ 
pellate' Court found that the amount 
due to them was Rs. 7,436-14-3, the 
difieronce between the two figures hav¬ 
ing been due to the diversity of the 
method adopted by each of the said 
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Courts, in adjusting tho accounts. Tbc 
Lourt to first instance proceeded mainly 
on the basis of the mortgage. The lower 
appellate Court proceeded on the basis of 
the decree for sale obtained by the prior 
mortgagees, to which the present plain- 
tift-appellanfc Gouri Shanker Singh or 
his predecessor-in-interest, Sheo Ghu- 
lam Shingh, was not a party, adding to 
it certain other amounts to which in its 
opinion the defendants were entitled. 
The method in which compound interest 
was calculated by the two Courts also 
varied. 

Toe plaintiff-appellant impugns the 
correctness of the account adopted in 
the previous suit for sale, to which 
his prevdecessor-in-interest was nob a 
party. It is contended by the defen- 
dants-respondents that Sheo Dat Singh, 
the father of the plaintiff-appellant, 
was a party to the previous suit for sale, 
and as ho was the head and manager of 
the family to which the plaintiff belongs 
the appellant was bound by that decree. 
That contention has, however, no force 
because the plaint in the previous suit 
for sale shows that Sheo Dat Singh was 
impleaded as an assignee of the equity 
of redemption. He was not impleaded 
as a manager of a joiut Hindu family, 
comprising himself and his sons, Gouri 
Shanker Singh and Sheo Ghnlam Singh 
and no reference was made to the rights 
of Sheo Ghulan Singh or of the joint 
family, if the latter had anv rights in 
the subsequent mortgage. This plea 
was moreover considered in the suit for 
foreclosure file i by Sheo Ghulam Singh, 
on his subsequent mortgage, and as the 
defendants-respondents were parties to 
that decree, the decision in that suit is 
final and conclusive. In cases where the 
correctness of the account contained in a 
previous decree to which the person 
seeking redemption was not a party, is 
impugned, the proper course is to pro¬ 
ceed on the basis of tho mortgage to find 
; oub whether the amount then declared to 
be due to the mortgagee was excessive, 
and if it was. to re-adjust the account, as 
if no such decree had been obtained, A 
oerson who was not made a party to a 
decree cannot be held bound by an ac¬ 
count made therein, and if the account 
embodied in tho decree is shown to be 
mistakjn, he can fall back on the mort- 
gage-deeJ, and repudiate his liability for 
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anything beyond what is actually dua oa 
the mortgage. 

The principal mortgage money in this 
esse was Rs. 700, the amount of interest 
payable thereon from 31sb May 1890 to 
20 bh April 1904, when the prior mort- 
gagees got possession of the mortgaged 
property in their capacity as auction- 
purchasers, at the rate specified in the 
mortgage amounted to Rs. 1,166-10.8. 

1 nder the terms of mortgage the morh- 
gees were entitled to claim interest on 
the interest remaining unpaid at the rate 
of 1 per ceufc. per mensem. There was a 
deficit in tho interest due to the mort¬ 
gagees after the date when they got pos¬ 
session amounting to Rs. 23-1-0 per 
year. 

The mortgagees are, therefore, en¬ 
titled to Rs. 700 on account of the 
principal money secured by the mort¬ 
gagee, Rs. 1,166 10 8, on account of in¬ 
terest from 31st May 1890 to 20th April 
1904, leaving the interest for the first 
three years, which had admittedly been 
paid, out of the account (vide para. 5 of 
the plaint in the previous suit, Ex. A-8) 
Rs. 269-1-0 on accont of the deficit in¬ 
terest from 20th April 1904 till the date 
of this decree, and Rs. 172-5-10 on ac¬ 
count of interest on the arrears of in¬ 
terest remaining due at 1 per cent, per 
mensem, besides Rs. 1,672 on account of 
prior encumbrances paid by them to 
Durga Sah and Jagmohan Siogh in regard 
to which there is no contest. Tae total 
amount to which the mortgagees are en¬ 
titled i9 thus Rs. 3,980-1-6. The appeal 
is therefore allowed and the plaintiff's 
claim decreed for redemption ofthemort- 
gaged property, subject to the payment 
of Rs. 3.9S0-1-6 to the defendants-! 
mortgagees wir.h proportionate costs in¬ 
curred by them hare and in the Courts 
helow an! interest on the said amount at. 
1 per cant, per mensem till the dite of 
payment, after deducting Rs. 84 per year ( 
hereafter from such interest on account, 
of the profits of the mortgaged property 
which is in their possession. The de¬ 
cree will be framed in terms of O. 34, 
R. 7, Civil P. C. Six months" time will 
be allowel for payment. In case of de¬ 
fault the mortgagees will be entitled to 
bring the mortgaged property to sale.j 
The plaintiff-appellant will, under the 
circumstances bear his own costs of the 
Courts below and get his proportions 
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cost? of this appeal from the contesting 
respondents. 

i:. 7 ,/R.K. Appeal accepted . 

A. I. R. 1916 Oudh 103 

Kanhaiya Lal, A. J. 0. 

Eifhiin —Defendant—Appellant. 

v. 

Sh. am Sunder — Plaintiff—Respon¬ 
dent. 

Second Appeal No. 121 of 1915, Deci¬ 
ded on 20tb January 191G, against decree 
of Sub-Judge, Sultanpur, D/- 18bh March 
1915. 

(a) Wordf and Phrases—Dihdar—Meaning 
•of. 

A dihdar was generally ft person lowborn a cer¬ 
tain portion of tbe proporty sold was as-ignpd by 
the vendor for his subsistence. [P 103 C 2) 

(b) Grant—Construction —Acknowledgment 
by talukdar. 

A grant can b? pr?sumsd from an acknowledg¬ 
ment ty the talukdar: 0 O. C. 1G7 Foil. 

IP 104 C 1] 

(c) Evidence Act (1 of 1872), S. 115—Ac¬ 
quiescence — Under-proprietary rights ac¬ 
knowledged by previous proprietors cannot 
be questioned. 

Whoro in a suit by the superior proprietor of 
the village in which the plots in dispute were si¬ 
tuated, it appeared that the defendant bad been 
in the enjoyment of his dihdary rights within the 
•knowledge of the previous superior propr etorsand 
had been mortgaging the same for more tban 12 
years prior to tho suit: 

Held: that it was no longer open to the plain¬ 
tiff to question the defendant’s under-proprietary 
rights: 8 0. C. 145 Dist. [P 104 C 1) 

liar Narain —for Appellant. 

Basudev Lal —for Respondent. 

Judgment.—The dispute in this case 
relates to certain plotsof land which the 
defendant appellant claimed as his dih- 
dari or under proprietary holding. The 
plaintiff-respondent is the superior pro¬ 
prietor of the village in which the said 
plots are situated. His allegation is 
that he purchased the said village in 
execution of a decree against Nagar Sen 
Singh and Pafceshwari Prasad Singh, the 
graudsons of Ishwari Singh, in 1907, and 
that he came to know in 1909 that the 
defendant-appellant wa9 an ordinary te¬ 
nant and that the said entry was incor¬ 
rect. The Court of first instance found 
thet the defendant was a dihdar and dis¬ 
missed the claim. The lower appellate 
Court however found to the contrary. 
The latter Court relied on the decision 
in Maharaja Jagatjit Singh Bahadur v. 
Suraj Bakhsh Singh (l). But that deci- 
•fliog_was b ased on R . 10 of the rule ap- 

1. (1905) 8 O C 146. 


pended to the Sub Settlement Act (2G of 
18G6) and is not exhaustive of the man¬ 
ner in which tlie under proprietary 
rights can be acquired. It is nob clear 
from the evidence whether the ancestors 
oi the defendant were at any time the 
proprietors of the village- The copy of 
the wajib ul-arz filed relates only to a 
portion of the village and direct evidence 
to prove the old proprietorship at this 
distance of time cannot always be easily 
obtained. It is clear, however, from the 
entries in the revenue papers, that in the 
old Settlement Budhram, the father of 
the defendant appellant, was recorded as 
a tenant of the land in dispute In 
the recent Settlement, which took place 
in 1300 Fasli, he was recorded in the 
column prescribed for tenants asadibdar 
with a favourable rate of rent. The cir¬ 
cumstances under which the above entry 
came to be made have not been brought 
out, but there is evidence, comprising cer¬ 
tain receipts granted on behalf cf the 
then superior proprietor of tho villages, 
to show that as far back as 1303 and 
1311 Faslis the defendant was acknow¬ 
ledged as a dihdar and rent was accepted 
f rom him as such. It also appears that the 
defendant appellant exercised his rights as 
a dihdar by mortgaging some of the plots 
in 1899. A dihdar was generally a per- 
eon to whom a certain portion of the 
properly sold was assigned by the vendee 
for his subsistence. Colonel Mac Andrew 
described the term dihdari in the follow, 
ing ways: 

“Dihdari is a certain amount of land-root freo 
and has always, I believe, its origin in former 
proprietorship. When pressed by tho Nazims 
under the Utor native rule, the proprntors often 
found they could not get on, and voluntarily 
sought the protection of some neighbouring taluq- 
dar, who then took the management of the estate 
and whatever profit he could get out of it, and 
the smaller and forraor proprietor took a piece of 
land, varying according to the property he 
made over. This was *ont freo for ever, as the 
rest of the estate was chargeable with the reve¬ 
nue upon his portion, and in Easurn Oudh the 
tenure is called dihdari.” 

In the Fyzabad Settlement Report it 
is stated that at the outset dihdari grants 
were always rent free and the majority 
of these are still so. In some oases, how. 
ever, a low quit-rent was subsequently 
assessed, known by the name of barbaati. 
The jamabandi of the recent Settlement, 
in which the father of the defendaut- 
appellant wa9 described as a dihdar, was 
attested, as regards the holding and the 
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rent;, by the general agent of the then 
proprietor, and reading that fact with 
the subsequent acknowledgment of the 
dihdari tenure in the receipts for rent 
granted on behalf of the superior pro¬ 
prietor in 1901 and 1904, there can be no 
doubt that the defendant and his father 
were treated as dihdars, though they 
were not recorded in the old Settlement 
as such in respect of the land they held 
rent free, because they had not obtained 
any decree from the Settlement Court. 
As pointed out in Raja Bhaywan Bakhsh 
Sirujh v. Marhar Hussain (2), a grant 
can be presumed from an acknowledg¬ 
ment by the taluqdar. The defendant- 
appellant has been in the enjoyment of 
the dihdari rights within the knowledge 
of the previous superior proprietors and 
mortgaging the same from more than 
twelve years prior to the suit. It is no 
longer open to the successor of the supe¬ 
rior proprietors to question them. The 
appeal is therefore allowed and the 
plaintiff’s claimed dismissed with costs 
throughout. The defendant-appellant 
will get his costs from the plaintiff-re3- 
pondeot in all the Courts. 

hv./rk. Avpeal allowed. 

2. (1*00) 90C 1G7. 

A. I. R. 1916 Oudh 104 

Lindsay, J. C. and Stuart, A. J. C. 

Ram Autar and others —Defendants— 
Applicants. 

v. 

Muhammad Abul Hasan Khan —Plain¬ 
tiff—Opposite Party. 

Civil Misc. Apple. No. 335 of 1914, 

Decided on 21st April 1915. 

Civil P. C. (5 of 1908). 0. 47. R. 1(1)— 
Landlord and Tenant—Relationship admit¬ 
ted — Determination of class of tenanty— 
Jurisdiction —Civil and Revenue Courts— 
Decision on genuineness of documents of 
title—Objection to jurisdiction after deci¬ 
sion invited on merits held not competent 
in review. 

PJainlifl sued for a declaration that the defen¬ 
dants had no under-proprietary rights io a cer¬ 
tain mou/a either as birt-holders or as perpetual 
lessees and for ejectment of the defendants. The 
defendants, in support of their case, put forward 
a certain loise alleged to be more than a hundred 
years old and rolled on certain mutation entries. 
The Subordinate Judge, who tried the case, 
found the document to be a forgery and tho 
alleged entries to have been inserted by fraud 
and accordingly granted a declaration that de¬ 
fendants were' not perpetual lessee*, but dis- 
misei th* clain for poasesdou. The decree 
was affirmed on appe.il by tho Judicial Commis¬ 
sioners who accepted the said findings. The 


defendants then apolied for a review of their 
order by the Judicial Commissioners on the 
ground that it was competent only to re¬ 
venue and not to civil Courts to declare the class- 
of tenancy and that it was an error on the face 
of the record or other .sufficient reason within 
the meaning of O. 47, R. 1 (1), Civil P. C.: 

Held: (1) that whether civil Courts have or 
have not jurisdiction to declare the class of ten¬ 
ancy, the defendants having invited the ad¬ 
judication of the Court by putting forward docu¬ 
ments of title, could not turn round and assail 
a finding un'avourable to themselves in review 
by alleging that the Court had no authority to- 
come to it; (2) thit it was competent to the civil 
Court to grant the declaration on the materials 
before it and that the decree was binding only 
so fir a9 it was based on the genuineue^s of the 
documents tendered in evidence. [P 105 C 1, 2] 

FACTS Are sufficiently clear from 
the judgment reported as 28 I. C. 307. 

Judgment. —This is an application 
for review of our judgment in first civil 
Appeal No. 66 of 1912, dated the 31st 
March 1914. That appeal arose out of 
a suit for declaration brought by Raja 
Muhammad Abul Hasan Khan, in which 
the Court was asked to find and declare 
that the defendants Ram Autar and 
others had no under proprietary rights- 
in Mau/.a Barahrajct either as birt-hol¬ 
ders or as perpetual lessees (tbekadar 
dawami). The Court of first instance 
decreed the claim and gave a decree in 
the following language: "It is ordered and 
decreod that the claim for declaration that 
neither defendants 1 to 6 nor their an¬ 
cestors had or have any malikana rights 
as under-proprietors or birtdars or hol¬ 
ders of inferior rights or thekadar9 da¬ 
wami. or any inferior rights and under¬ 
proprietary rights as thekdla-s dawami 
io the village Barahrajot, hamlet of 
Kauria Misar, Pargana and District 
Gonda, bo decreed against the defen¬ 
dants with costs. The defendants ap¬ 
pealed and their appeal was dismissed 
by tho judgment which is now sought to 
be reviewed. The objection put forward 
against the judgment is that it decides 
a question which it was not competent 
to this Court to decide. 

It was held that the defendants were 
not perpetual lessees of the village and 
it is contended that on the current of 
authority accepted in this Court this 
finding was outside our jurisdiction, as 
the authority to determine the class to 
which a particular tenant belongs is 
reserved exclusively to the Court of 
revenue. It is argued that there is ac- 
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cordingly a good case for review on tbe 
ground of an error apparent on the lace 
of the record and in any case that there 
is other sufficient reason within the 
meaning of O. 47. R. 1, sub-R. (l), Civil 
P. C., for granting a review. With re- 
gard to the finding of this Court to 
which exception is taken in this applica¬ 
tion, it is important to consider the facts 
upon which tbe finding is based. These 
defendants in the Court of first instance 
put forward in support of their case a 
certain leaae which was alleged to have 
been executed in the year 1/209 fasli, 
that i 3 to say, more than one hundred 
years before the institution of the suit. 
It was held by the Subordinate Judge 
that this document was a forgery, and 
his finding upon this point was accepted 
here. Further the defendants relied 
upon a certain entry made in mutation 
proceedings in or about the year 1903, 
and alleged that this entry, which was 
favourable to their case, was made in 
consequence of certain admissions made 
by two agents of the superior proprietors 
of the village. 

Tbe depositions of thes9 two agents 
were put in evidence in proof of the ad¬ 
missions, bub it was held by this Court 
that these agents had been acting in 
collusion with the defendants; in the 
case of one of the agent6 there was de¬ 
finite evidencs to show that he had been 
bribed to make an admission favourable 
to these defendants. Our judgment 
therefore declared that on the facts put 
forward it was proved that the defen¬ 
dants were not perpetual lessees. What¬ 
ever be the course of the rulings of this 
Court regarding the authority of the 
civil Courts to grant declarations in suits 
like the present, it can scarcely be con¬ 
tended that civil Courts have no juris¬ 
diction to decide questions relating to 
the genuineness oi documents of title 
and to give effect to such decisions and 
it is not open to parties, who like the 
defendants here, have submitted such a 
document to the judgment of a civil 
Court, to turn round and seek to repu¬ 
diate a finding unfavourable to them¬ 
selves by alleging that the Court had no 
authority to come to it, and assuredly 
the revenue Courts have no exclusive 
jurisdiction to deal with questions on the 
genuinenesses or otherwise of documents 
of title. 

We are unable therefore to concede in 
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favour of the applicants here that tbe 
judgment is open to review on the ground 
of apparent error, cr that- there is any 
other sullicient cause for review. By 
their defence they invited the Court Co 
adjudicate upon a title which they 
sought to support by false evidence, con¬ 
sisting of a forged lease and the declara¬ 
tions of two false witnesses and, in our 
opinion, it was competent for us to find 
that the defendants were not perpetual 
lessees upon the grounds put forward by 
them. Our judgment does not affect to 
decide more than this. It may be that 
for other reasons which have not been 
disclosed these defendants are entitled 
to the status which they claim. That 
however is not a matter which concerns 
us. We dismiss this application with 
costs. 

B.V./R.K. Application dismissed . 

A. I. R. 1916 Oudh 105 

Lindsay, J. C. 

Jiwan Lai Deosatj —Defeud ant—Ap¬ 
pellant. 

v. 

Oudh Commercial Bank, Ltd., Lucknoir 
—Plaintiff—Respondent. 

First Appeal No. 148 of 1914, Decided 
on 17th January 1916, from the decree 
of Sub-Judge, Lucknow, D/- 31 sfc August 
1914. 

Civil P C. {5 of 1908), S. 20—Hundi at one 
place accepted and dishonoured at another 
—Suit against both drawer and acceptor-* 
Part of cause of action having accrued at 
place where hundi drawn that Court has 
jurisdiction — Held also holder if unaware of 
any arrangement between drawer and ac¬ 
ceptor discharging latter on certain condi¬ 
tion can enforce his claim against both— 
Contract—Privity. 

A hundi was drawn at Lucknow and was pay¬ 
able at Bombay, where it \va* accepted and thou 
dishonoured. The holder instituted a suit 
against both the accoptor and tho drawer at 
Lucknow. Tho acceptor’s defence was that 
there was an understanding between himself 
and tho drawer that tho former was not to be 
liable on tho acceptance uuless tin latter kept 
him supplied with funds and further, that the 
cause of action having accrued at Bombay where 
the hundi was accepted and dishonoured, the 
suit was not cognuablo at Lucknow; 

Held: that whatever arrangements thore 
might have been between the drawer and the 
accoptor they did not affect tho position of the 
holder, unless he had knowledge of that arrange- 
ment. [P 106 C 1] 

Held: that tho suit having boon brought 
not only against the acceptor, who after 
his acceptance became tho principal debtor 
of tho holder, but also us against the drawor. 
who stood towards tho holder in the relation of 
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i surety and a part of the cause of action for the 
c uit against both of them having arisen out of 
:he original contract of the hundi which was 
drawn at Lucknow the Courts at Lucknow had 
jurisdiction under S. 20. Civil P. C., to trv the 
suit: 57 P. R. 1000, Re] to. [P ICG C 2j 

Nagendra Nath Ghoshal —for Appel¬ 
lant. 

Rudra Dat Si?iha —for Respondent. 

Judgment. I have heard the learned 
Counsel who appears for the appellant 
and in my opinion this appeal ought to 
be dismissed. Tbe facts of the case are 
as follows: On I6th April 1913, one 
^eth Hansraj, who is tbe second respond¬ 
ent in this appeal, drew a huDdi upon 
diwan Lal Deosay, proprietor of a firm 
which carries on business in Bombay. 
This hundi which was for a sum 'of Rs. 
5,000 odd was discounted by the Oudh 
Commercial Bank. The bill was pay¬ 
able in 95 days after the date of execu¬ 
tion, and it is quite clear that it was 
presented for acceptance to the appel¬ 
lant Deo9ay who accepted it on 22nd 
April 19l3. After the bill became due 
it was presented for payment at Bombay 
through the Bombay agent of the plain¬ 
tiff Bank; the bill was then dishonoured. 
The appellant refused payment on the 
ground that he had* no funds of the 
drawer in hi9 possession. 

The present suit was brought against 
both the acceptor Deosay and the drawer 
Seth Hansraj, and a decree has been 
passed in favour of the plaintiff Bank. 
On the merits it seems to me that the 
appellant Deosay has no defence. He 
raised various pleas, the principal one of 
which was that there was an under¬ 


and that the suit was exclusively triable 
in Bombay, where the bill' was ac¬ 
cepted and where it was also dishonoured. 
This would, no doubt, have been a very 
good argument if the Bank had brought 
the suit against Deo9ay alone. There can 
bo no doubt that Deosay after his ac¬ 
ceptance became the principal debtor of 
the Bank in connection with this tran¬ 
saction and as the acceptance was made 
at Bombay and as the refusal to pay was 
also made at Bombay, the cause of action 
for a suit against Deosay alone would 
undoubtedly have arisen entirely in 
Bombay city. But the suit has been 
brought not only against Deosay, the 
principal debtor, but also as against Seth 
Hansraj who as drawer stands toward 
the Bank in the relation of a surety. 
There can be no doubt that the Bank 
wa9 entitled to sue both these parties in 
the 9ame suit (see the provisions of O. 1 
R. G, Civil P. C.) and this being so, we 
have to consider whether any part of the 
cause of action for this suit against both 
these defendants arose in Lucknow, for 
under S. 20, Civil P. C. f it is now clear 
that the suit may be brought at any! 
place where the cause of action whollyj 
or in part, arises. It has been held in a 
Punjab case decided by a Full Bench 
Shivji Ram v. Hem Raj (l) that where 
a plaintiff sues the drawer, acceptor and 
subsequent endorsee, tbe cause of action 
arises out of the original contract which 
in such a case is the hundi, and in the 
case which was before them they hold 
that the 6uit which was before them 
was triable only at Karachi, as that was 


standing between himself and Seth Hans- 
raj that he (the appellant) was not to 
bo liable on this acceptance unless 
Hansraj kept him supplied with fund?. 
It was also pleaded by Deosay that this 
arrangement between his firm and Hans¬ 
raj was very well known to the plaintiff. 
The Court below held, and I think right¬ 
ly, that this plea was not made out; in 
fact there was no evidence worth the 
name in support of it. Whateverarrange- 
ments there may have been between 
Seth Honsraj and Deosay, they do not in 
any wav affect tbe position of the plain¬ 
tiff Bank. The only plea which has been 
seriously pressed here in appeal is with 
regard to jurisdiction. Dersay took a 
plea in the Court below that the suit 
was not cognizable in Lucknow, that 
the cause of action had arisen at Bombay 


tbe place at which the bundi was drawn 
and made payable. If we apply this 
principle to the facts of tbe present caee 
we find that the hundi was drawn at 
Lucknow and that being so it 9eems to 
me to be clear enough that a part of the 
cause of action for this suit against both 
of these defendants did arise at Lucknow 
and that the Cmrt had jurisdiction 
under S. 20 of the Code. I must, there¬ 
fore, find against tho appellant on this 
point. 

As this i 9 the only ground which has 
been seriously taken in appeal, the re¬ 
sult is that the appeal fails and is dis¬ 
missed with costs. 

B.v./R.K. Appeal dismi ssed. 

1. (1900) 57 P R iucoT 
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St dart, A. J. 0. 

CiiandraK'ati Kunwat — P1 aintiit' Ap¬ 
pellant. 

v. 

F>ha<jwanla —Defendant— Respondent. 

Rent Appeal No. 47 of 1915, Decided 
on 28th February 191G, against order of 
Dist. Judge, Lucknow, D. - 21st Septem¬ 
ber 1915. 

(a) Oudh Rent Act i22 of 188S), S. 138 — 
Rent suit—Stranger cannot be made party. 

Where in a suit for rent the defendant pleads 
that payment ha? been made t-> a third person 
under compulsion such parson cannot be joined 
as :t defendant under S. 13S, Oudh Rent Act. 

IP 107 C 2] 

(b) Oudh Rent Act (22 of 1886), S. 138- 
Intervener not entitled to appeal. 

An intervener under S. 133, Oudh Rent Act, 
cannot appeal when the judgment-debtor himself 
dors not appeal: 2 O C 137, Dist. [P 107 C 2] 

(c) Jurisdiction—Civil and Revenue Courts 
—Title to receive rent can be determined in 
civil Court. 

The quostion of ti'le to roccivo rent cannot 
be det-rmined between tbe plaintiff and an in¬ 
tervener in a Ront Court but in a subsequent suit 
in a civil Court, [P 108 C 1] 

(d) Oudh Rent Act (22 of 1886), S. 138- 
Inquiry relates to rent prior to rent claimed. 

The inquiry under S. 183, Oudh Rent Act, 
relates to the period prior to that for which rent 
is claimed by the plaintiff: 9 All 891; 15 0 C 205 
Foil. [p ioS Cl) 

Bisheshar Nath —for Appellant. 

Bam Chandra —for Respondent. 

Judgment.—This was a suit brought 
by Rani Chandrawati Ivunwar, the wife 
of Raja Raghuraj Bahadur SiDgh of 
Harha, against Shankar on the following 
allegations: The Rani asserted that her 
husband had assigned to hor certain 
plots in the village of Seorha towards 
her maintenance, the plots in question 
being tbe Raja’s sir, that she was the 
Raja's assignee of the plots, and that 
Shankar,defendant was tbe tenant of the 
plots. Shankar in his written statement 
admitted the Raui's title, and admitted 
that be was a tenant and liable to pay 
rent. But he asserted that he had paid 
the rent for the period in qujation (that 
is to say 1321 Fasli) to a certain Mt. 
BhagwaDta, the payment having been 
made under compulsion. Bhagwanta is 
aBarin woman, a mistress of the Raja 
and it appears that the Raja had exe¬ 
cuted a deed of gift transferring the vil- 
age beorha to Bhagwanta. On this al¬ 
legation of Shankar the Assistant Col¬ 
lector who was hearing the suit, pro¬ 
ceeded to make Bhagwanta a party to 
the suit and to inquire whether she had 


actually received and enjoyed the rent. He 
took this action uuder the provisions of 
S. 133, Act 22 of 188G. I do not understand 
why he took action under the provisionso: 
that section for Shankar had not alleged 
that Bhagwanta had received and en¬ 
joyed the rent in good faith. His case, 
was that Bhagwanta had extorted the 
rent from him illegally and improperly 
Bhagwanta was however made a party, 
inquiries continued, and the Assistant. 
Collector decided the point against her 
and passed a decree against Shankar. 
Shankar did Dob appeal against the de¬ 
cree. Bhagwanta appealed against that 
decree, and the learned District Judge 
decided >on appeal in her favour. He 
stated that he reversed the judgment of 
the lower Court. I -have difficulty in 
understanding wbat he meant. It is 
obvious that, as Shankar had not ap¬ 
pealed against the decree, the decree 
could not be set aside as against Shankar 
and whatever view the District Judge 
took as to the correctness of the decree 
the decree stands against Shankar and 
can be executed against him. Rani 
Chandrawati Kunwar has appealed to 
this Court against the District Judge’s 
order. She is entitled to the relief 
which she seeks foe tbe following rea¬ 
sons: 

In the first place I do not consider 
that an intervener undor S. 138 caD 
possibly appeal when tbe judgment, 
debtor does not appeal. In Sripat v. 
Bam Saran (1) Mr. Blenoerhassett de¬ 
cided that an intervener i9 not barred by 
anything contained in S. 138 from ap¬ 
pealing and'in the case in question heard 
the intervener on appeal. Bat there the 
tenant judgment-debtor had also ap¬ 
pealed. If the intervener is allowed to 
be heard in the original suit he would 
naturally he allowed to be heard in ap¬ 
peal. But his right to be heard would 
depend on the contingency whether there 
was anything that he could bo heard 
about. The point for decision in such in¬ 
quiries is whether the tenant is to pay rent . 
to the plaintiff or not, and the intervener 
is allowed to be heard in order that that 
point may be deoided. But if the point 
is deoided against tho tenant and he is 
direoted to pay the rent, and he is satis¬ 
fied with that deoision and does not appeal 
the intervener cannot possibly be heard 

appellate Court is not in a 

1. (1899) 2 6 c m. ? 
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position to reverse or alter the decree of 
the lower Court. S. 138 provided that 
the decision of the Court shall not affect 
the right of any party having a legal 
right to the rent of the land to establish 
jiiis title thereto in a Court of competent 
jurisdiction. The question of title to 
receive the rent cannot he determined 
between the plaintiff and the intervener 
in a Rent Court. It can only be liti¬ 
gated and determined in a subsequent 
suit in the civil Court. This proposition 
is laid down clearly with regard to the 
provisions of the corresponding Act then 
having force in the Province of Agra in 
Gobind Ram v. Narain Das (2), and the 
proposition holds equally good in Oudh. 
In these circumstances, the intervener can 
obtain no adjudication on the question of 
title and so has nothing on which he 
can appeal in a case in which the tenant 
is satisfied with the decision against him. 
But further, even if a right to appeal ex¬ 
isted it is obvious that on the merits the 
intervener had r.o case, for it is laid 
down in Shah llamid Ahmad v. Baijnalh 
(3), ioHabibuIlah Shah v. Surji (4) and 
in Mt. Mahadei Kuar v. Sart Bakhsli (5) 
that the inquiry relates to the period, 
prior to that for which rent is claimed 
by the plaintiff. Bhagwanta is not 
alleged to have collected rent prior to 
the year 1321 Fasli. Nowhere is it 
asserted that Bhagwanta received and 
enjoyed the rent during any period prior 
to that year, and the period for which 
the rent was claimed by the plaintiff 
was 1321 Fa3li. So it is cleir that she 
had no case upon the merits either. 

For the above reasons I allow the 
appeal and set aside the order of the 
District-Judge and restore the order of 
the Court below. Bhagwanta will pay 
her own costs and those of Rani Chand- 
rawati Kunwar in all three Courts. 

B.V./R.K. Appeal allowed. 

2. U889) u All 3-jir 

3. Rent Act Ruling 1893, No. 66. 

4. (1912) 15 O C 296=16 I C 867. 

6. Oudh and Agra Law Reporter, Yol. 4 p. 453 

A. I R. 1916 Oudh 108 

Lindsay, J. C. 

Dhanesh Prasad and ethers— Appellants. 

v. 

Gaya Prasad and others— Respondents. 

Second Appeal No. 306 of 1915, Deci¬ 
ded on 22nd November 1915. 


\ya Prasad (Lindsay, J. C.) 1916 

U. P. Land Revenue Act 1 1901), S. Ill — 
Direction by Revenue Court to file suit in 
Civil Court with time fixed—Suit unless 
brought within period fixed was not cogni¬ 
zable by Civil Court. 

Where an Assistant Collector, takirig action 
under S. Ill of tbe Land Revenue Act, directed 
the plaintiffs to tile a suit in a Civil Court wi¬ 
thin three month to establish tbe right which 
they were claiming: 

Held: that the Civil Court could not take cogni¬ 
zance of the suit unless it had been brought wi¬ 
thin three months from the date of the decision 
of the Assistant Collector. [P 109 C 1 j 

Gokaran Nath Misra — for Respon¬ 
dents. 

Judgment. —The only question which 
is raised in this second appeal is the 
question of limitation, which involves a 
further question as to whether tbe Civil 
Courts have any jurisdiction toentertain 
the suit which was brought by the 
plaintiffs-appellants. The facts may be 
briefly stated as follows: The plaintiffs 
own a share in a certain patti called 
patti Mahadeo Prasad, and it appears 
that some timo ago the defendants made 
an application to Revenue Courts under 
the Land Revenue Act for a perfect 
partion of certain pattis in the village 
including the patti above mentioned. In 
those proceedings the present plain¬ 
tiff raised an objection, alleging that 
certain land which they held in excess 
of their proper share was not liable to 
division by reason of their having ac¬ 
quired an absolute title to it by adverse- 
possession. Obvipusly this objection in¬ 
volved a question of proprietary title 
and the Assistant Collector, taking ac¬ 
tion under S. ill of the Land Revenue 
Act, directed the plaintiffs to file a suit 
in a Civil Court within three months to 
establish tbe right which they were 
claiming. The plaintiffs, instead of obey¬ 
ing the direction thus given by the As¬ 
sistant Collector, thought fit to ap¬ 
peal against his order through suc¬ 
cessive Revenue Courts up *fco the 
Board of Revenue. The appeal to the 
Board of Revenue was unsuccessful, and 
the order of the Board was passed on the 
26th of March 1914. After the case 
had been dispossod of by the Board of 
Revenue (who seem to have suggested 
that the plaintiffs still had three months 
to bring their suit in a Civil Court), the 
plaintiffs still did not bring the suit wi¬ 
thin the three months from the date of 
the Board’s order, but went back to the 
Assistant Collector and asked for au ex- 
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tension of time to enable a suit to be 
brought in a Civil Court. The result 
was that the suit out of which this ap¬ 
peal has spruD^ was put iuto Civil Court 
more than three months from the 'late 
of the Board of revenue’s order. Both 
the Courts have held that- the suit was 
not entertainable, being beyond time 
and not being cognizable in the circum¬ 
stances by the Civil Court. That deci¬ 
sion appears to me to be perfectly cor¬ 
rect. In the first place, it was for the 
plaiutiUs to take action in accordance 
with the order of the Assistant Collector 
under S. Ill of the Lid< 1 Revenue Act, 
and it has been held that Civil Courts 
takiog cognizance of the suits which are 
contemplated by this section must 9ee 
that all the conditions which enable 
them to take cognizince are fulfilled. It 
is cjuito clear from the languge of S. Ill 
that no Civil Court can take cognizance 
•of a suit such as i9 therein referred to, 
•unless it has been brought into Court 
within three months from the date of 
the decision of the Assistant Collector. 

As regards the expression of opinion 
by the learned members of the Board of 
Revenue that the suit might still be wi¬ 
thin time if brought within three 
months from that date of their order, it 
seems that the learned members had the 
provisions of S. 14 of the,Limitation Act 
(9 of 190b) in mind. That Act, however, 
does not apply to 9uits which are con¬ 
templated by S. Ill of the Land Reve¬ 
nue Act and it was not possible under 
the law for the period of limitation to 
be extended with reference to the pro¬ 
vision of S. 14 of the Limitation Act. 
Quite clearly, therefore, the conditions 
which enable the Civil Courts to enter¬ 
tain a suit of this nature were not ful¬ 
filled in this case and the plaintiffs can¬ 
not now be heard to say that, having 
delayed beyond the time appointed by 
the Assistant Collector in his order 
under S. Ill of the Land Revenue Act, 
they have a right to have this suit for 
declaration entertained when it has been 
lodged far beyond the period of limita¬ 
tion. The decision of both the Courts 
below is perfectly correct. The appeal 
is dismissed with C 03 t 9 . 

*' R,K - Appeal dismiss'd. 
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Lindsay, J. C. 

Salig Earn and others Applicants. 

v. 

Empcror ~Opposite Party. 

Criminal Revo. No. 28 of l'Jib, Deci¬ 
de! on 1th April 19IG against the order 
of So?s. -T., Sitapur, P - 24tb February 
191G. 

Penal Code (1860) S. 44 2-House trespass 
—Thalch-Hut is building used as human 
dwelling. 

A thatcli-hut built for tbe purpose of residence 
is a “building used a® a human dwelling ' with¬ 
in the meaning of the expression as used in 
S. 442.1. P.C. 11*110 Cl] 

Georrje Jackson —for Applicants. 
Government Pleader —for the Crown. 

Judgment --This is an application 
in revision on behalf of three accused 
Salig Ratn, Mahanand, and Malm Sukh. 
all brothers, who were convicted in the 
Court of a first class Magistrate in the 
Sitapur district of offences under Ss. 325 
and 452, I P. C In appeal the 
learned Sessions Judge maintained the 
conviction and sentences in the case 
of Salig Ram, but in the case of 
the two other applicants he found 
them not guilty of the charge under 
S. 325. He maintained the convictions 
under S. 452, I. P. C. Tbe facts as 
found are that the three accused went 
to a hut which was being occupied at 
the time by one Ram Din. They seem 
to have gone there with the intention of 
chastising Ram Din, the allegation 
being that Ram Din had instigated the 
making of a false charge of dacoity 
againt them. When they came to the 
hut, their entrance to it was opposed by 
one Behari as servant of Ram Din. 

The evidence goes to show r.hat Salig 
Ram struck this mar. Behari and broke 
his arm. The only point which has 
been argued here by Mr. Jaokson is that 
the conviction under S. 452 is bad, and 
he ha9 relied in this connection upon 
the language of S. 442. I. P. C., whioh 
gives the definition of house-trespass. 
House trespass is said to consist of a 
criminal trespass committed by enter¬ 
ing into or remaining in any building, 
tent or vessel used as a human dwelling 
or any building used as a piaoe for 
worship or as a place for the custody of 
property. The argument is that the 
thatch-hut in whioh Ram Din wa9 
living at the time is not u building 
within the meaning of this section. 1 
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am nou prepared to accept this conten¬ 
tion or to put any narrow interpreta¬ 
tion upon the meaning of the word 
“building” as used in S. 442. Mr. Jack- 
son has asked me to hold that a build¬ 
ing must necessarily mean some sort of 
an erection of a permanent character, 
but it appears to me that the import¬ 
ant words in S. 442 are the words “used 
as a human dwelling", and taking the 
word building” in its general sense, 
that is to say, anything which has been 
built or constructed, I am of opinion 
that a hut which has been built, as in 
the present case, for the purpose of resi¬ 
dence is a building used as a human 
dwelling. I may mention that this 
point of law has been raised for the 
first time in this Court. It was not 
taken in either of the Courts below. I 
see see no reason to interfere with the 
order of the lower Court and I dismiss 
this application accordingly. 

B.V./R.K. Appliction dismissed . 
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Lindsay, J. C. 

Slieo Prasad— Plaintiff— Appellant. 

v. 

Bisheshar Nath and another — Defen¬ 
dants—Respondents. 

Second Appeal No. 372 of 1914, Deci¬ 
ded on 17th December 1915, against de¬ 
cree of Dist. Judge, Lucknow, D/- 11th 

May 1914. % o 

Transfer of Property Act (1882), Ss, 54 
55 and 60— Puisne mortgage to redeem 
prior mortgage—Sale of equity of redemp- 
tion—Puisne mortgagee returning the amount 
payable to prior mortgagee to the mortgagor 
after sale — Held in suit for redemption 
of puisne mortgage by purchaser that the 
amount paid to mortgagor must be deducted 
that the purchaser was not affected by any 
dealing by mortgagee with his vendor mort¬ 
gagor—That no notice of purchase was re¬ 
quired by law to be given. 

The law does not require the purchaser of pro¬ 
perty which is subject to a mortgage to give notice 
of his purchase to the mortgagee. One T mort¬ 
gaged certain proparty to J and be effeoted a 
second mortgage in favour of B. Rs. 50 out of the 
mortgage consideration was left with B for re¬ 
demption of the prior mortgage. T then sold his 
equily of redemption to S for Rs. 100. Out of 
this amount Rs. 54 was left with S to pay off 
D's mortgage and Us. 30 to redeem J's mortgage. 
After this sale J3 offered to pay the Rs. 50 to J 
and on the latter refusing to receive, t B re¬ 
turned the amount to the mortgagor T. S con¬ 
formably to the conditions of his salo redeemed 
J's mortgage and instituted tho piescnt suit to 
r edeem D's mortgage. On a question arising as 
t o the amount due to D; 


Held: fl) the plaintiff was entitled to a deduc¬ 
tion of Rs. 50, which was left with B to dis¬ 
charge J's morteage and which he returned to 
the mortgagor contrary to his agreement; (2) 
that tho plaintiff only represented T, the former 
mortgagor, to the extent ci the rights which the 
latter had under the mortgage at the date of the 
sale to the plaintiff and no subsequent dealings 
between T and D could affect the rights which 
the plaintiff acquired by hi? purchase; (3) that it 
was not necessary for plaintiff to give notice of 
h is pu rchase to the mortgagees. [P 111 C 1,2) 

Ram Dharose Lai— for Appellant. 

H. K. Ghose —for Respondents. 

Judgment. This appeal has arisen 
out of a suit for redemption brought 
by the plaintiff-appellant Shoo Prasad 
against defendant 1 Bisheshar Nath. 
Defendant 2 in the case, one Tilaic, was 
impleaded as the former mortgagor. The 
facts of the case may be stated as fol¬ 
lows: In the year 190G Tilak mortgaged 
the property in suit together with cer¬ 
tain live-stock to one Jai Ki9han. On 
7th April 1908, Tilak mortgaged the pro¬ 
perty now in suit to defendant 1 Bis- 
hesher Nath for a sum of Rs. 99; Rs. 49 
in cash was paid to the mortgagor and 
the balance of Rs. 50 was left with Bis- 
hesher Nath to pay off the prior mort¬ 
gagee Jai Kishan. On 22nd July 1908, 
Tilak sold his remaining interest in the 
mortgaged property to the plaintiff Sheo 
Prasad for a sum of Rs. 200. Out of this 
purchase-money Rs. 51 was left with 
Sheo Prasad to pay off the mortgage of 
Bisheshar Nath and Rs. 30 wa9 left with 
him to pay off Jai Kishan mortgagee 1. 
The balance was paid to Tilak. Four days 
after the sale to Sheo Prasad the latter 
redeemed mortgage 1 of Jai Kishan and 
got back tho mortgage-doed. Sheo Prasad 
has now sued Bisheshar Nath for re¬ 
demption of the mortgage of 7th April 
1908, and the matter in dispute is what 
sum the plaintiff is liable to pay to Bis- 
heahar Nath in order to obtain redemp¬ 
tion of the mortgage. The plaintiff’s case 
was that Bisheshar Nath could not claim 
from him the Rs. 50 which was loft with 
the latter to redeem Jai Kishan and 
which he did not pay. The plaintiff re¬ 
lies on the fact that he himself redeemed 
Jai Kishan’s mortgage and got back the 
deed. Bisheshar Nach’s answer to this 
plea was that be had offered tho Rs. 50 
which was left with him to Jai Kishan 
but he refused to receive the money. 
After the money had boon refused Bis¬ 
heshar Nath says he paid the Rs. 50 to 
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the mortgagor Tilak. According to Bis¬ 
heshar Nath’s evidence he first offered 
to payoff Jai Kishan, mortgagee 1, on 3rd 
August 1908, that is to say, after Tilak 
had sold the equity of redemption to the 
plaintiff and after the plaintiff had re¬ 
deemed Jai Kishan’s mortgage. The pay¬ 
ment of Rs. 50 to Tilak was made on 
loth August 1908. It has been found by 
the Courts below that this payment was 
actually made to Tilak and it has also 
been found that Bishesar Nath at the 
time when he paid over Rs. 50 to the 
mortgagor was not aware that the equity 
of redemption had been sold to the plain¬ 
tiff Sheo Prasad. Both Courfc9 have held 
that the plaintiff Sheo Prasad is liable 
to pay to Bisheshar Nath the full amount 
of the latter’s mortgage, first, because 
Bisbeshar Nath bad no notice of the fact 
that Sheo Prasad had become the pur¬ 
chaser of the equity of redemption, and 
secondly because Bisheshar Nath was 
justified in paying over the Rs. 50 to the 
mortgagor Tilak after mortgagee 1 Jai 
Kishan had refused to receive the money. 

In second appeal it is contended here 
that the intermediate mortgagee Bis¬ 
heshar Nath had no right to pay over 
this sum of Rs. 50 to the mortgagor and 
that he therefore cannot claim it from 
the plaintiff who had taken the transfer 
cf the mortgagor’s interest in the pro¬ 
perty before the payment was made. In 
my opinion this plea must prevail. The 
contract between the mortgagor Tilak 
and the mortgagee Bisheshar Nath was 
Chat the latter was to redeem the earlier 
mortgage and have the bond returned. 
There was no stipulation between the 
parties that Bisheshar Nath was to make 
over the Rs. 50 to the mortgagor Tilak 
in case the prior mortgagee refuead to 
receive it. Farther, it is clear on all the 
authorities that if Bisheshar Nath re¬ 
tained this Rs. 50 instead of paying off 
the prior mortgagee, the mortgagor Tilak 
could not have sued Bisheshar Nath for 
the money. The fact that Bisheshar had 
retained the money would of course have 
been taken into consideration at the 
time a suit for redemption was brought 
b> Tilak against him. As the case now 
stands.‘tnrnst be held that the plain- 

f, a , heo Prasa<i only represents Tilak 
the former mortgagor to the extent of 
the rights which the latter had under 

the mortgage at the date of the sale to 
*he plaintiff, and no subsequent dealings 


between Tilak and the mortgagee Bis¬ 
heshar Nath can, in my opinion, affect 
the rights which be acquired by his pur¬ 
chase. With regard to what is said in 
the judgment of the Court below re¬ 
garding notice, the law does not require 
the purchaser of a property which has 
been mortgaged to give notice of his pur¬ 
chase to the mortgagee. The case is not 
one of the transfer of an actionable claim 
in which the giving of such notice is re¬ 
quired. Further, I am unable to agree 
with the view of the law taken by the 
Courts below to theeffect that Bisheshar 
Nath was justified in handing over this 
sura of Rs. 50 to Tilak. As I have said 
already, Bisheshar Nath undertook to 
pay this money to mortgagee 1 and there 
was no contract by which he was bound 
to hand this sum over to the mortgagor. 
The provisions of the Contract Act re¬ 
quire that the promise should be perfor¬ 
med in the manner prescribed and it is 
impossible therefore for Bisheshar Nath 
to take up the position that he was justi¬ 
fied in making this payment of Rs. 50 
to Tilak who at the time he received it 
had transferred all interest in the mort¬ 
gaged property to the plaintiff. I must 
allow the appeal therefore. The plain¬ 
tiff will be given a deoree for redemp¬ 
tion after excluding this sum of Rs. 50, 
for which credit has been allowed to 
defendant 1 by the Courts below. The 
office will make out the account on this 
footing and six months will be allowed 
to the plaintiff-appellant to redeem. The 
appellant is entitled to his costs in all 
three Courts. 

v.B./r.k. Appeal allowed. 
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Kanhaiya Lal, A. J. C. 

Khanjan Singh — Plaintiff — Appel 
lant. 


Anup and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 324 of 1914, De¬ 
cided on 25th November 1915, from 
decree of Diet. Judge, Sitapur, D/- 2nd 
April 1914. 

R C - (,908)> S - 47 •“J0.21. 

R.95 Suit for possession by decree-holder 
auction purchaser is not barred by S. 47. 

t » f ee .; h ° ,d8r auction-purebasor can main¬ 
tain a suit for possession irrospoctivo of tha 

'“f t f; vidcd by O. 21. R. 96, Civil P. O 
and S. 47 does not bar suoh a suit. [P lia c lj 


112 Oudh Emperor v. Durga Prasad 

(b) Civil P. C. (1908), S. 47—Questions u n u or 
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relating to possession of property after sale 
do not fall under S 47. 

Questions relating to the possession of pro¬ 
perty after sale has takco place cannot be deemed 
to be questions connected with the execution, 
discharge or satisfaction of a decree, within the 
meaning of S. 17, Civil P. C. [P 1P2 C 2) 

Ram Chandra —for Appellant. 

AMohammad —for Keponients. 

Judgment.—The question for con- 
sideration in this appeal is whether a 
decree-holder, who purchases the mort¬ 
gaged property in execution of his de¬ 
cree for sale, can file a suit for the re¬ 
covery of possession of that property, if 
he is unable to obtain its possession 
otherwise. In Madhusudan Das v. 
Gobinda Pria Chowdhurani (1), Katlayat 
Pathumayi v. Raman Menon (2) and 
Sadashiv Mahudu Dhole v. Narain 
Vithal Matcal (3), the view taken was 
that such a suit was not maintainable, 
and that the only remedy open to such 
a purchaser was to apply for possession 
under O. 21, R. 95, read with S. 47, 
Civil P. C. The opposite view was 
taken in Ml. Bhagwati v. Banwari Lai 
(4). It is not disputed that such a suit 
,by an auction-purchaser, who was not 
himself the decree-holder, is maintain¬ 
able, irrespective of the remedy pro¬ 
vided by 0. 21, R. 95 of the Code 
[Maharaj Singh v. Jag an Nath (5)J. 
It is contended that the decree-holder 
by becoming an auction purchaser does 
not cease to he a party to the decree and 
is barred by S. 17 of the Code from 
seeking a remedy which 'is available to 
him under that section. 

But S. 47 is confined to the determi¬ 


holder had purchased the propertv 
mortgaged, observed : 

" Leave to bid puts an end to the disability 
ot the mortgagee, and puts him in the same 
position as any independent purchaser. ” 

It is unnecessary to consider whether 
in such a case a purchaser is the re¬ 
presentative of the decree-holder or of 
the judgment debtor, for as pointed out 
in A adamuni A arayana v. Veerabha- 
<ira Pillai (7), the true ground for 
the prohibition is not that S. 47 of 
the Code bars the suit, because the 
auction-purchaser is the representative 
of the decree-holder, but that the sec¬ 
tion prohibits the consideration of odIj 
such questions which properly arise in 
connexion with the execution, discharge 
or satisfaction of a decree. KhatijaD 
Singh, plaintiff, is the owner of a half 
share in the property sold. Kallu Singh, 
the other purchaser, lias filed an appli¬ 
cation, stating that he has transferred 
his half share to one of the judgment- 
debtors. The appeal is therefore allowed 
and the plaintiff-appellant's claim de¬ 
creed in regard to a half share in the 
property in dispute with costs through¬ 
out. The defendants-respondents will, 
under the circumstances, bear their own 
costs in all the Courts. 

B.V./r .k, Appea l allowed. 

7. (1911) 34 Mini 417=8 I C 429. 
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Durga Prasad — Accused — Respon¬ 
dent. 


nation of questions relating to the 
execution, discharge or satisfaction of a 
decree, and whore a decree has been 
satisfied in whole or in part by the sale 
of the property of the judgment-debtor, 
its execution, so far as that property is 
concerned, ‘is complete and any ques¬ 
tions arising thereafter relating to the 
possession of that property cannot he 
deemed to he questions connected with 
its execution, discharge or satisfaction. 
In Mnhabir Pershad Singh v. Macnaghten 
(6) their Lordships of the Privy Council 
in dealing with a case, where a decree- 

X. (1900) 27 Cal 34. 

2. (1903) 20 Mad 740. 

.3. (1911) 35 Bom 452=11 1 C 987.- 

4. (1909) 31 All 82=1 C 416. 

5. (1911) 14 OC 70=10 I C 714. 

0. (18891 16 Cal 082=16 I A 107 (P C). 


Criminal Appeal Nc. 83 of 1910, De¬ 
cided on 13th April 1910, against order 
of Addl. Seas. Judge, Sitapur, D/- 4th 
December 1915. 

(a) Criminal P. C. (1898), S. 417 -Appeal 
from acquittal—Power of Appellate Court 
to interfere. 

Where a competent Court has acquitted a 
person after due deliberation, its decision should 
not lightly be set aside. It will not suflico merely 
to show thafthe Court could have drawn other 
inferences from the (acts before it: but it should 
appear that the Court ought Dot to have drawn 
the inferences which it did draw. It is not 
enough that the aprellate Court, siltieg as a 
Court of original jurisdiction, mifht have arrived 

at a different conclusion: 4 All 148, Ref. to. 

[P 114 C 1J 

(b) Penal Code (1860), S. 465-Forgery- 

Will-Antedated—Presumption. 

The bare fact that a will, found to have been 
forged was admittedly written by the accused at 
a date later than that inserted in the body of H, 
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does noc in the ah^nc^of anything showing his 
complicity in the fabrication of the will, tAi se a 
presumption to that effect. IP ^ ^J 

Corrrnneut Pleach )— for the Ciowd. 

Judgment. -This is an appeal field 
by the local (.overument against the 
acquittal of one Durga Prasaf, who was 
committed to the Sessions Court at 
Kheri charged with forgery of a will. 
The learned Se-sions .1 udge acquitted the 
prisoner chiefly for the reason that his 
act did not amount to forgery of a will, 
because it was cot proved that he put 
the signatures of Saheb Din upon that 
will. He also found that the signature 
•of Saheb Din in two places upon the 
will in question did net appear to be 
glaringly at variance with two proved 
signatures of Saheb Din on certain papers 
on a record of the Court of an Honorary 
Magistrate. The learned Judge has in¬ 
deed net sufficiently considered the de¬ 
finition of the expression “false docu¬ 
ment” in the Penal Code, and perhaps 
misled in this, has not attempted to 
marshal and review the evidence against 
Durga Prasad in sufficient detail. But 
his decision following as it does 
the verdict of the assessors should not 
in our opinion be disturbed. Thegrounds 
on which this appeal has been preferred 
are: (l) that the alleged will was ad¬ 
mittedly written by the accused long 
after the date which he inserted in the 
body of that will as the actual date of 
execution; (2) that the supposed testa¬ 
tor wa9 admittedly not present when 
the will was written; and that his sig¬ 
natures appear to be in the same hand¬ 
writing a9 that of the holy of the will, 
and in the same ink; (3) that the sig¬ 
natures of the attesting witnesses are 
proved to be forgeries; (4).that the will 
has been held to be a forgery; (5) that 
the accused offered no explanation of 
how he came to antedate the will. 

•-The facts briefly are these: One Saheb 
Din died on 28th December 1913 leaving 
a widow Mt. Bitana, a minor son, and a 
brother Thakur Prasad. Within a month 
or two of his death Mt. Bitana brought 
a complaint against Thakur Prasad of 
theft of her cattle. Thakur Prasad pro¬ 
duced in the course of that case the will, 
Ex. A, out of which the present pro¬ 
ceedings arose. According to this will 
the property was to go to the minor son. 
and was during his minority, to be ad¬ 
ministered by Thakur Prasad and not by 
1916 0/15 & 16 


Mt. Bitana. The complaint against him 
was dismissed: but he was subsequently 
prosecuted, and was convicted and sen¬ 
tenced to one year's rigorous imprison¬ 
ment under S. 470, I. V. C., on 3rd July 
1915, for fraudulent use of the will, 
Ex. A, which was found to bo a forgery. 
Proceedings were then taken against the 
present accused Durga Prasad, whose 
name appears as scribe upon the will. 
The will is written in the Kaithi charae- 
ter upon two 4 dona stamped papers 
which are joined together. It concludes 
with the date Sawan Badi 13th, 1913 
A. D., equivalent to 31st July 1913. and 
with the scribe’s signature “dastkhat 
Durga Prasad.” On each of the two 
stamps appear in the margin the signa¬ 
tures of Saheb Din, and the thumb- 
marks of Rim Did, Jokhe and Dwaika 
Prasad. Evidence was led for the pro¬ 
secution to prove actual signatures of 
Saheb Din. Evidence was also brought 
to prove that these two stamps were 
purchased by ooe Mata Dio, a resident 
of the same village as the accused on 
22od July 1913. Two persons are also 
called who were able to recognise the 
handwriting of the accused Durga Pra¬ 
sad, aud who prove that this will is in 
his handwriting. Both of these witnes¬ 
ses have said that the signatures, which 
purport to be those of Saheb Din, are 
not in the same handwriting as the rest 
of the will. Mt. Bitana has also been 
called to state that Saheb Din never 
toll her that he had executed any will: 
while Ram Din and Jokhe have sworn 
that they witnessed no will. The date 
of death of Saheb Din is also proved by 
the naib patwari. The prosecution 
strongly rely, in addition to the above 
evidence, upon the statement of the ac¬ 
cused himself read as evidence under 
S. 287, Criminal P. C. He has admitted 
that the will is in hi9 baodwriting. 
He has admitted that he wrote 
he in the month of Phagon cor¬ 
responding roughly to March 1914, 
several months that is to say after the 
date shown in the will, and after the 
date on which Saheb Din is proved to 
have died, nis story is that Cbhote Lai 
alias Chutku Pandit of Mahewa, took 
him to his house and handed to him the 
two stamped papers. He then proceeded 
to dictate to him from an old paper in. 
the pressnee of several persons and he 
proceeded to write down as diotated up. 
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on the two stamps. He denies any 
knowledge of Salieb Din, and says that 
ho was told by Chhote Lai that Salieb 
Din was lying in the house suffering 
from fever and that he would take the 
paper inside to obtain his signature. The 
accused therefore wrote as dictated and 
made the paper over to Chotte Lai. The 
accused does not suggest or pretend that 
bo did not know that be was antedating 
the copy which he was pioparing; and 
it is argued that a serious presumption 
arises against him. As the learned Judge 
who tried the case remarked, it may have 
been his gross folly to have scribed the 
document in this way; but the question 
is whether this Court ought to presume 
that in acting as he did he was inten¬ 
tionally making himself a party to the 
preparation of a false will. We do not 
thir.k that this Court sitting as a Court 
of appeal, hearing an appeal against an 
acquittal ought on the facts of this case 
to make this presumption where the 
lower Court has declined to do so. In 
Empress of India v. Gayadin (l) it was 
laid down that the High Court should 
only be called upon to obstruct the ordi¬ 
nary course of justice in instances where 
the lower Court has so obviously blun¬ 
dered and gone wrong as to produce a 
result mischievous at once to the ad¬ 
ministration of justice and to the inter¬ 
ests of the public. We are not prepared 
to lay down quite so far-reaching a 
principle. But we are of opinion that 
when a competent Court has acquitted 
a person after due deliberation, its deci¬ 
sion should not be lightly set aside. It 
]will not suffice merely to show that the 
Court could have drawn the inferences 
ifrom the facts before it; hut it should 
appear that the Court ought not 
to have drawn the inferences which 
it did draw. It is not enough that 
the appellate Court, sitting as a Court of 
original jurisdiction might have arrived 
at a different conclusion. The explana¬ 
tion which the accused has offered in the 
present case is a perfectly possible and 
plausible one. The explanation of Mata 
Din as to how he came by these papers 
and how they had passed from him to 
Chhote Lai, which is contradicted by 
the evidence of Chhote Lai himself is 
not at all satisfactory; and his good faith 
in the mattor may well he doubted. If 
it were rrrv* d that the accused had any 
- 1. (lHtU) 4 All 14S. 
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interest in the preparation of such 
will, or even any previous acquaintance 
with either Thakur Prasad or Sahob Din 
or Mt. Bitana, the presumption against 
him would be somewhat stronger. But 
it is proved that these persons live in a 
village eleven or twelve kos distant from 
Mahewa, where the accused resides, and 
it is not pretended that be knew them, 
or any of them: and it is quite possible 
that the accused looking upon Mata Din 
and Chhote Dal as respectable Pandits 
of his village being himself a Brahman, 
might have believed that he was merely 
fairing out a document for them which 
the executant, who was, he believed, 
lying ill in the house was about to sign; 
and if he did believe this, it is to be 
understood that he would have not at¬ 
tached any so great importance to the 
fact that the document was being ante¬ 
dated. Then again if it were proved that 
although be did not know SahebDin, yet 
he knew Saheb Din was not there at the 
time the document was being written, the 
presumption of his complicity in a fraud 
would be stronger; but on this point 
again the prosecution have nothing to 
go upon but the accused s own state¬ 
ment which is to the effect that he was 
informed, and believed, that Saheb Dirt 
was lying ill, and ready to sign, only a 
few paces away. We do not therefore 
consider that the bate fact that the will 
was admittedly written by the accused 
at a date later than the date whioh he 
inserted in the body of it could suffice 
to justify our setting aside his acquittal- 
To take up the next ground of appeal 
it is not at all correct as we have shown 
to say that "the testator was admittedly 
not present.” For the accused’s expla¬ 
nation is that be did not know him by 
sight but was told he lay in bed a few 
paces away, and would sign. After exa¬ 
mining the signatures of Saheb Din upon 
the will Ex. A, we are not prepared to 
agree that they are in the same writing 
as the body of the will, and the two 
witnesses whom the prosecution pro¬ 
duced on this point, are quite certain 
that these signatures are not in the 
same handwriting as the will. Two of 
the attesting witnesses have sworn that 
they did not affix their thumb-impres¬ 
sions to any w ill of Saheb Din. This 
fact does not carry - the case against 
Durga Prasad any further. The fact also 
that Thakur Prasad has been convicted 
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for usiDff this will, kno^in* it to be for- 
•»c3, Ins no bearing upon tbe case a? it 
is presented against Durga Prasad. With 
reference to the last grouud of appeal 
the accused wis not in so many words 
pressed to explain how he came to ante- 
date the will. But if his explanation 
that he wrote it ionocently at the dic¬ 
tation of two well-known men of his 
village is accepted, and we have held 
Chat it can be accepted, tin factum of 
antedating does not assume so large pre¬ 
portions. Durgi Prasad was examined 
as a witue^s against Thakur Pra3ad and 
cross-examined; and in his evidence then 
given on oath he did explain the ante¬ 
dating of the will; and he explained it 
in very much the manner which we 
have suggested above. On the whole 
therefore we find that though there are 
oircumstances which indicate the possi¬ 
ble complicity of Durga Prasad in the 
fabrication of the will of Sabeb Din af¬ 
ter the latter’s death, yet the prosecu¬ 
tion have not proved too high a degree of 
probability that bis acquittal ought to 
be 9et aside by this Court. The appeal 
is therefore dismissed. If Durga Prasad 
has not been admitted to bail he should 
be at ones released. 

B.V./R.K. Appeal dismissed . 
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Kanhaiya Lal and Kendall, A. J, Ce. 

Bishcslrvar Dayal and another — De¬ 
fendants—Appellants. 

v. 

Hira Lai and others —Plaintiffs—Res¬ 
pondents. 

Firs- Appeals Nos. 93, 94 and 112 of 
1913, Decided on 31st July 1916, against 
decree of Sab-Judge, Un u\ D/- 1st July 
1913. 

(a) Limitation Act (9 of 1908), S. 22—Suit 
by reversioner to recover property after 
death of widow — Claim of title through 
father—Amendment of plaint—Title claimed 
through uncle -Held there was no substitu¬ 
tion or addition of new plaintiff—S. 22 did 
not apply. 

In a suit by a Hindu rovorsioner to recover 
proputy after the death of a widow, the plain¬ 
tiff at first cLitned title through hie father who 
was alleged to have survived the widow. Subse¬ 
quently it was alleged that tho plaintiffs fathor 
pre-deceased the widow, but that his uncle 
8urviv8d her and ths plaintiff amended tho 
plaint, chiming titlo through tho uncle : 

Held ; that hs it was not ossential that tho 
plaintiff should havo named auy intermediate 
revor-ioner taiough whom he claimed title, and 
as there was no substitution or addition of a 


new plaintiff, the amendment of Hie plaint after 
the period of limitation prescribed lorihesu t 
bid j a pi red did not brin^ in'O operation S. *22. 
Lin*. Act : 0 C K' X 8*3 ae.i *21 l C •O, hi*!. ; 
15 Mad 417, Ref. (P 117 C 1] 

(b) Evidence Act (1 of 1872), S. 35 — Chau* 
kidar s pocket book of births and deaths — 
Evidentiary value of. 

A choukidar’a pocket l.:oh\ if regularly kept, 
has not much probative value as to the dat3 of 
any birth or death; ihc Head Constable writer, 
whos«> duty it i> to make the entries in thi* 
pocket book, net being ! ’•and to require ithe 
exact dite on which use man, woman or child 
supposed a« horn or dead was loro or died : 14 

O C G5 aud 15 0C 351, Ref. f V 118 C 1] 

(c) Hindu Law — Reversioners — Suit for 
recovery of property after widow’s death — 
Property joint and ancestral - Registration 
of widow's name not sufficient proof of 
partition. 

When property is- joint and anc steal, the 
mere registration of a widow’s name after her 
husband's death and sole possession by her is 
uoi sufficient proof, in th* absence of any evi¬ 
dence of actual pirlition, that the property bad 
been divided: 1 Ajra 11 C R 2^0 and 36 Mad 
484. lief. [P 120 C 1] 

Madan Mohan hlalaviya and Gokaran 
Nath Misra and Bisiieshwar Nath —for 
Appellants. 

Sami-ul-lah Bcj and Wasir Hasan — 
for'Respondents. 

Judgment. — The suit out of which 
these appeals have arisen was brought 
by Hira Lai and Ragunaodan, sons of 
Mithu, as reversioners of one Baij Nath, 
against Bisheshar Dayal and Mt. .Tasoda, 
being representatives-in-interesb of the 
transferee from Mt. Muna, widow of 
Baij Natb. The suit was brought on 
24th January 1913. The admitted facts 
are that Baij Nath died in 1857 leaving 
Ml. Muna his widow and Beni Singh his 
brother. Beni Singh died in 1871 or 
1873’leaving two widows, one of whom 
is ebill alive, and Mt. Muna his brother's 
widow. These three widows executed 
the deod of gift impugned in this suit 
in respect of the property of Baij Nath 
and Beni in favour of Ajudhia Prasad, 
the eon of tho sister of the aforesaid 
Beni Singh and Baij Nath. This deed 
of,gift was dated 29th June 1876. Mt. 
Muna is alleged to have died on 29th 
January 1901 ; and this suit therefore 
was brought a few days before limitation 
for such a suit would expire. The suit 
was with respect to Baij Nath’s 8-anoas 
share in the property (jaedad matruka 
Baij Nath). With them tho plaintiffs 
joined cno Shoikh Ahuiid Ali of Luck¬ 
now to whom they had transferred 
b.annas out of the property. 
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The allegations in the plaint were 
that Baij Nath left his widow, Mt. Muna 
in proprietary possession of his share as 
a Hindu widow and that therefore she 
had no power to execute a deed of gift 
which would have effect beyond her 
lifetime. Defendant 3, Ram Ratan, was 
joined in the suit as a transferee from 
defen lants 1 and 2. Defendant 1 is a 
son of Ajudhia Prasad, defendant 2 being 
the widow iof a deceased son of Ajudhia 
Prasad. It was alleged for the defence 
that Mt. Muna not having died within 
12 years the suit was birred by limita¬ 
tion. It was further p'eaded that Baij 
Nath and Beni Singh constituted a joint 
Hindu family and were still joint at the 
death of Baij Nath, that the property of 
the family passed to Beni Singh alone 
by survivorship, and that Baij Nath, 
therefore left no property which could 
be subject of the present suit. It was 
alleged that Mt. Muna entered into pos¬ 
session on the death of Baij Nith with¬ 
out any title and that the property bad 
become hers by prescription prior to 
1S76, when the deed of gift to Ajudhia 
Trasad was executed. Ram Ratan, defen¬ 
dant 3 is a transferse frcm defendants 1 
and 2 While supporting the pleas of 
the ether defendants he also claimed 
that he was a bona 6de purchaser for 
valuable consideration ; and that the 
advance made by him was taken for 
legal necessity to discharge the debts of 
Beni Singh ; and that plaintiffs, as heirs 
of Baij Nath and Beni, were therefore 

liable. _ > 

In the plaint as originally filed the 
plaintiffs alleged that on the death of 
Mt. Muna the property passed to their 
father Mithu and to them on the death 
of Mithu. Subsequently however they 
were allowed to amend their plaint and 
they stated that Mithu had indeed pre¬ 
deceased Mt. Muna, but that Mithu’s 
brother Gokul, their uncle, died only in 
1909, and that Baij Nath's property, on 
the death of Mt. Muna, came to Gokul 
and through him to them. This amend¬ 
ment was made in February 1913. It 
was therefore further urged for the de¬ 
fence that, even if the date of Mt. 
Muna’s death were correctly stated to 
be 29th January 1901, this present suit 
was barred by limitation, regard being 
had to the provisions cf S. 22, Lim. Act. 
The learned Subordinate Judge held that 
the suit was not barred by limitation by 
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reason of S. 22. He was satisfied that 
Mt. Muna died on 29th January 1901, 
and he therefore found the suit within 
limitation. He further found that Baij 
Nath and Beni Singh constituted a joint 
Hindu family, and that the property, 
therefore, passed by survivorship to 
Beui Singh on the death of Baij Nath. 
He proceeded however to make a pre- 
sumption that Ben: Singh had conferred 
u?)q Mt Muna a Hindu widow’s estate 
in so much of the property a9 represent¬ 
ed that half which Baij Nath would have 
received on partition ; and from this he 
found that on the death of Mt. Muna 
the heirs of Baij Nath would be entitled 
to succeed. 

He found however that one Bachauu, 
son of Muni, a third brother of Gokul 
and Mithu, was still alive. He therefore 
passed a decree in favour of the plain¬ 
tiffs for 2'3rds of their claim. The plain¬ 
tiffs appeal in Appeal No. 112 on the 
grounds that they were entitled to the 
whole of the property claimed, and that 
Baij Nath died as a separate owner of 
the property in suit. Defendant 1 aDd 
2 appeal in Apreal No. 93 'challenging 
all the fi idiogs of the Court below except 
the finding of jointne33 of Beni Singh 
and Baij Nath : while Ram Ratan the 
transferee from defendants 1 and 2 to 
whom the learned Subordinate Judge had 
found that the plaintiffs could not be 
liable, appeals in Appeal No. 94 against 
his decision on that point also. It is 
urged that S. 22, Lim Act, bars the suit 
as it at present stands because, by the 
amendment of February 1913, a new 
plaintiff has been substituted with a 
Dear cause of action. Roliance was had for 
the appellants on Ramjoy Nath Sarcar 
v. Shambhu Nalh Sliaha (0 and Shaikh 
Mcera Sahib k Co. v. Shaik Nainar 
Lubbay Marcayar (2). But both of these 
cases may be differentiated from the case 
now before us. 

In the former case there was an actual 
substitution of persons ; while in the 
latter the Court based its decision on 
grounds peculiar to the facts of that case 
which were not on all fours with the 
present case. The present suit was based 
on the grounds that the plaintiffs were 
reversioners to Baij Nath ; and the fact 
that they found it necessary to alter the 
name of the intermediate ownerjviUj>ot 

1. (1905) 9 C W X 883. 

2. (1913) 211 C 30. 
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suffice to firing the provisions of S. 22 
into operation. Saviinatka v. M iithayya, 
(:j) was a case in which ths plaintiffs 
found it necessary to alter the proun! 
upjn which they bi3ed their attack 
on a certain defend int to the Miit. 
and a plea was raised that S. '22 
birred tho suit. The learned Judges in 
rejecting this plea remarked that the 
ground on which the defendant was being 
made liable was merely shitted, and tbit 
the solo effect of the application to 
amend was to alter the ground on which 
a person already on the record was to be 
held liable. Much the same can be said 
in the present case. The plaintiffs in 
fact could have based their claim in the 
plaint on their position as reversioners 
to Baij Nath, and it was not essential 
that they should have set out that their 
right came to them by way of their 
father Mithu or their uncle Gokul. There 
has been no substitution or addition of a 
new plaintiff, and we aro of opinion that 
the suit, as it now stands, is not barrel 
by reason of S. 22, Lico. Act. 

It is next urged that it is not proved 
that Mb. Muna died within limitation; 
and this ground we find in favour of the 
appellants. In proof of their claim the 
plaintiffs respondents called seven wit¬ 
nesses; four of theseseven are disbelieved, 
and with reason, by the learned Subordi¬ 
nate Judge, and their evidence further, 
even if believe l, would be quite in¬ 
conclusive. All that Chandra Iihao, 
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cularly on a copy of the village chaukt- 
dar’s pocket register of births and death?. 
The khetauni and jirnabandi of 130S 
Pasli are papers of the >ear 1900-1901 
A. D. Mt. Mum, hiving parted with her 
property under the deed of gift which is 
being attacked in this sail, appears in 
the Government papers only as in pos¬ 
session of a certain grove. 

It is argued from tho fact that her 
name was still present in the khetauni 
and junabaodi of I30S 1*asli that she 
must therefore be token to have been 
alive when the khetauni*and jamabandis 
were prepared. But these papers were 
not prepare l at the commencement of 
the year to which they refer, being based 
on the khasra or field hook which the 
pat wan had first to fi'l up by making 
partal or tour of the fields in his circle. 
It is not shown when the patwari would 
have had the opportunity, or the power, 
to alter the entries respecting her name 
in thess papers; and it is often seen that 
the name of a person who is dead occurs 
in patwari's papers some time after his 
known decease. These two copies pos- 
sess no particular value as is indeed ad¬ 
mitted. We now come to the copy of 
the chaukiiHr's register. This copy was 
admitted by the learned Subordinate 
Judge on the ground that the original re¬ 
gister was a public document under S. 74, 
Evidence Act, a certified c >py of which 
therefore could be admitted in proof of 
the original. 


witness 5, proves is that Mb. Muna died 
in Magh 12 years ago. Now Migh in 
that y.ar 1308 Fasli extended from 5fch 
January 1911 to 3rd February 1901. So 
his evidence also is inconclusive. There 
remains the evidence of Hira Lal, plain¬ 
tiff,and of Tejua Pasi, who was chaukidar 
of the village in those days, but who was 
dismissed for misconduct some years ago. 
He was brought uosumraoued to the 
Court by Hira Lil. Before considering 
the evideace of these two it would bs 
convenient to notice what the documen¬ 
tary evideace is on which the plaintiffs- 
respondents rely; and it may be noted 
here that the learned Advocate who ap. 
pears for the respondents frankly admits 
that the oral evidence would by no means 
suffice to prove the death of Mt. Muna 
within limitation; and that he relies to 
Borne measure on copies of the khetauni 
and iamabandi^ofjaog Faali and parti- 
3. (1892) 16 Mad 417. 


It has been held in two reported cases 
of this Court, Sam pat v. Gann Shankar 
(4) and Flahibullah v. Emptror (5), that 
a chaukidar’s register of births and 
deaths is not a public document within 
the meaning cf S. 74. Tho plaintiff hav¬ 
ing filed this copy purported to make 
great exertion* for the production of the 
original; and it transpired from the evi¬ 
dence of Farzand Ali, tho present chauki¬ 
dar, that the original register was sup¬ 
posed to have been destroyed by fire in 
1913; thsrefore oven if this is not a pub. 
Ho document to which S. 74 applies, it 
is argued that secondary evidence of its 
contents is admissible. For the pur¬ 
poses of the preseub case it is not neces¬ 
sary for us to come to a definite finding 
as to whethet such a register is not a 
public document, for even if we accept 
the proposi tion t hat a oopy may be fiLd 

4. (1911) 14 0 0 68=10 1 0 713. 

•V (1912) 15 0 0 35i = lS 1 C G59. 
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under S. 77, we cannot in the circura- 
stancesof the cas9 attach any importance 
to it. S. 35, Evidence Act, provides that 

an entry in a public.register 

abating a fact in issue and mide by a 
public servant in the discharge of his 

official duty.is itself a relevant 

fact. S. 10, para. 367 of the Police 
Manual, United Provinces an! Oudh 
(1900), sets out rules for the registration 
of deaths among the population. In that 
paragraph it is distinctly laid down that 
the Head Constable writer will keep up 
a register of deaths in prescribed form, 
that when the viliage Policeman comes 
to make his report the Head Constable 
writer will ask him whether any death 
had occurred since the date of the last 
report, that the writer need not require 
the exact day on which the man, woman, 
or child reported as dead died. The 
date on which the village Policeman's re- 
port is made will be assumed to b9 the 
date of death, this course of “procedure, 
beiog for all practical purposes of regis¬ 
tration quite sufficient.” 

The paragraph then provides that the 
writer shall also enter in the village 
Policeman's pocket register of birbhsand 
deaths any reports of such that he may 
make. From this it is clear that the 
primary registar, which has to be kept 
up, is a register of deaths at the Police 
Station, the mortuary registration office 
for the circle, that it is certainly kept 
up mainly for statistical purposes, and 
that the writer's duty is only to ascer¬ 
tain roughly the date of death. We find 
from another paragraph in this Manual 
that such death registers are weeded 
after five years. At the best therefore the 
copy produced could not prove more than 
that 29th January was approximately 
the date of Mt. Muna's death. The evi¬ 
dence of Tejua, the chaukidar at the 
time, is to the effect that when Hira Lai 
told him that Mt. Muna was dead he be¬ 
lieved him, and so caused an entry tc he 
made in his register at the thana. lie 
can only say of his personal knowledge 
that he knows she died in Magb, i. e., 
bosween 5th January and 4th February 
1901. Even if it could be assumed that 
the chaukidar came to hear of Mt. Muna's 
death after his last visit to aud report 
at the thaoa, the plaintiff’s case will not 
be advanced any further. Para. 255, 
S. 10, of the Police Manual, provides that 
a village Policeman should attend, if the 
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village he within five miles of the station, 
twice a week, or if the village be beyond 
five miles from the station, once a week, 
to make his reports; 

"but it is discretionary with the District Superin¬ 
tendent of Police to regulate the-e intervals il 
he fiuds necessary. 

When an important case is being in¬ 
vestigated at any thana the services of 
numerous chaukidars are often requisi¬ 
tioned in connexion therewith; and the 
chiukidar may often be absent from his 
circle for some considerable time. So 
in default of evidence it is impossible to 
say when the chaukidar made his last 
visit at the thana. Apart from the above, 
the whole circumstances attendant upon 
the appearance on record of this copy 
teem with suspicion. Farzand Ali, as 
we have noted, described how the origi¬ 
nal register was destroyed by fire in 
April 1913. The learned Subordinate 
Judge is of opinion that the defendants 
were more particularly interested in 
causing the disappearance of the original; 
but with this we cannot agree. The 
plaintiffs after remaining silent for over 
eleven years applied in the police office 
on 9th January 1913 for a copy of this 
register. It appears from the police evi¬ 
dence recorded that the register was sent 
for from the chaukidar through the Sub- 
Tospector and was returned to the thana 
on the 30th January. Copy was issued 
on 17th January 1913. It bears a certi¬ 
ficate of the Court Inspector, purporting, 
to sign for the Superintendent of Police. 
This officer is not the head of the office; 
he is unable to say how he came to cer¬ 
tify this copy; he admits the Reserve 
Inspector is in charge of the office in the 
absence of the Superintendent of Police. 
It is possible, judging-from the time of 
year, that the Superintendent of Police 
was absent on his cold-weither tour. 
But it is not shown that the Re j orve In¬ 
spector was absent; and this would ho 
unlikely. 

On 22nd January the sale-deed, by which 
6 annas of the property claimed was trans¬ 
ferred to Sheikh Ahmad Ali, was execu¬ 
ted; the suit was filed on 24fch January. It 
is proved from the evidence of Farzaod All 
chaukidar, whose statement is in favour 
of the plaintiffs, that the only time he 
had seen Sheikh Ahmad Ali was the day 
when constable Wali Ahmad took this 
register from him for the purpose of the 
copy. At that time Sheikh Ahmad All 
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was staying in the village at Hira Lal 9 
house. It is proved that this register 
was in use till 1910, when the headings 
of various columns being altered this old 
form of register was called in into head¬ 
quarters, and new books issued. It was, 
however, re-issued from headquarters 
because of the entries therein of births 
in 1910, as it was require! in connection 
with the checking of vaccination work; 
and from that time it appears to have 
lain unused with the chaukidar. Hira 
Lal swear9 that Mt. Muna died on 29th 
January 1901, and that he recollects 
that date a9 he made a note on a slip of 
paper which he put aside as 90on a9 he 
had obtained this mysterious copy, as he 
knew a case would have to be filed. 
From the wording of his evidence alone 
it would be hard to say at what time be 
was pretonding to have made this note. 
But thq learned Subordinate Jadge 
viewed his evidence on this point with 
suspicion, and remarked that he swore 
that the lady died in Magh about 29th 
of January 1901, when he took a note of 
the date. Mr, Bisheshar Nath, who 
represents the appellants.defendants l 
and 2, was in the lower Court and states 
that he too remembais that the making 
of the note was said to be contempora¬ 
neous with the death of Mt. Muna. It ia 
ourious that he should have lost this 
valuable note after having kept it for so 
many years. It h also particularly 
noticeable that on 10th March 1913 the 
plaintiffs filed an application to summon 
a hospital register to prove tho date of 
Ookul’s death. In that application they 
particularly prayed that the register 
might be taken and carefully kept in 
Court that there should be no danger of 
its being tampered with. 

The cbaukidar's register, which was 
supposed to substantiate the date of Mt. 
Muna’a death, would certainly have been 
a much more important document to 
keep from the hands of the other party. 


mirks on p. 25 of bis judgment that the 
plaintiffs’ conduct in the case has never 
shown any nervousness abou-, theexami- 
nation of the original by the Court, out 
no nervousness need be expected, wnore 
it is known that the original has ceased 
to exist and is no longer available. It 
does not appear when the pocket book 
was sent from tha Police Office to the 
chaukidar of the village for vaccination 
purposes, and whether this was done in 
respect of this village or in respect of 
other villages also, and no explan ition 
is forthcoming as to why it was sent back 
to the chaukidar. after the copy was 
issued. Assuming that it was required 
by the chaukidar, the presence of Ahmad 
Ali, plaintiff 3, in the village at or about 
the time when the Police Constable went 
to the village to fetch the pocket book 
from the chaukidar is significant and the 
9 tory of the chaukidar that after the 
pocket book was received back, it was 
stuck up in the chappar and was dcs 
troyed by fire is extremely suspicious 
The learned Subordinate Judge described 
the story of Farzind Ali as to the des¬ 
truction of the pocket book as rather 
incredible and we agrea with him. 

The entries in tho pocket bock are 
not serially numbered. The entries of 
births usually occur at one end of the 
pocket book and the entries of deaths at 
the other end, an! where a ohaukidar has 
many adjacent villages in his cirole, 
different pages ere assigned to each vil¬ 
lage. There is ample room in such a 
pocket book for the ioterpolation of an 
entry or for tampe.iDg with the date, 
where such au entry already exists, and 
in the absence of the origin il, which 
has perhaps been deliberately destroyed 
to conceal the traces of tamper¬ 
ing, we are unable to place muoh reli¬ 
ance on the copy produced. 

Tejua, the chaukidar of the village, in 
whose time the eatry in question pur- 
nnrted to have heen made is illiterate and 


But all that the plaintiffs did after filing 
this suit on 24th January, with reference 
to this register, was to apply on 19th 
April to summon the Polioe Record-keeper 
to produce it. On the Police Record- 
keeper proving unability to do so other 
applications were made to summon the 
chaukidar and the Sub-Inspeotor and the 
person who made the copy. This pre¬ 
ended activity successfully convinced 
he learned Subordinate Judge, who re- 


there is no evidence to show by whom 
that entry was written. Farznnd Ali, 
the present chaukidar, was ejeoted from 
a muafi holding, which he claimed to 
have inherited from his 'aunt by the de¬ 
fendant Bisheshar Dayal prior to the 
suit, and he was naturally not very 
favourably disposed towards him. A 
chaukidar’8 pooketbook, if regularly fcjpr. 
has not much probative value, exoep 7 as 
to the births anl deaths of partioulat 
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individuals, for it is not the duty of the 
chaukidar to ascertain the precise date 
of each birth or death. But where as in 
this case the margin is very small, and 
a few days’ difference might turn the 
scale one way or the other, it wculd be 
positively unsafe to act on the date en¬ 
tered iu the pocket book, if no positive 
evidence he available to corroborate it. 
The copy itself i9 not above suspecion, 
and ir leeks as if 21 wa9 written firstand 
then altered into 29. The oral evidence 
is admittedly inconclusive, and we are 
uual le to find that it is proved that Mt. 
Muna died within limitation; and .on 
this ground the suit must fail. We pro¬ 
ceed, however to record findings on the 
other grounds. 

For the plaintiffs it was alleged that 
Baij Nath had separated from Beni 
SiDgh eight years or more before his de¬ 
cease. The learned Subordinate Judge s 
funding that the two brothers remained 
joint and that the property passed by 
survivoiship to Beni Singh on Baij Nath’s 
death is contested for the plaintiffs. We 
have do hesitation in agreeing with the 
learned Subordinate Judge that the 
plaintiffs were entirely unable to prove 
that Baij Nath died separated from his 
brother Beni Singh. It is admitted that 
the property in dispute w s the pro¬ 
perty of Girwar, father of Baij Nath and 
Beni SiDgh. and that the two latter were 
joint after Girwar’s death. The plain¬ 
tiffs endeavoured to prove that a separa¬ 
tion had been effected eight years before 
the death of Baij Nath, but their evidence 
on that point is entirely unsatisfactory. 
The plaintiffs sought further to rely on 
the entries made at the first Settlement, 
which took place after the death of Baij 
Nath. There the names of Beni and 
Mt. Muna widow of Baij Nath were re¬ 
corded in the khewat in equal shares. 
But it wag held in Luchmun Per shad v. 
Mt. Moonnee Koonwer (G) that where 
property is joint and ancestral, the mere 
registration of the widow’s name after 
her husband's death and sole possession 
by her is not sufficient proof that the 
property had beeD divided, in the absence 
of any evidence of actual partition. 
The plaintiffs further rely upon an entry 
in Cl. 3 of the wajibularz prepared in 
1869, where it is recorded that Mt. Muna 
lives with Beni and messes with him 
and that there is no account takin g bet - 
6. (1866) 1 Agra H C R 220 
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ween them because of their joint resi¬ 
dence. The above evidence is clearly not 
sufficient to rebut the proper pre 9 ump. 
tion as to continued jointcess among bro¬ 
thers in a joint Hindu family. Exs. A.5 
and A-9 are both copies of the wajibularz 
in question, in both of them, probably 
by copyist’s mistake, the wife of Baij 
Nath is referred to as Mt. Lallo ; but it 
is accepted by the parties that this entry 
has a reference to Mt. Muna, Mt. Lallo 
being one of Beni’s wives. In 1891 Mt. 
Muna and Mt. Bhagana, Beni's surviving 
wife, brought a suit against the widow 
of Ajudhia Prasad to set aside the sale- 
deei of June 1376. In the plaiut in that 
suit they set out definitely that Beni was. 
kul malik after ,the death of Baij Nath 
and that Mt. Muna was living jointly, 
and messing with him. In view of the 
above, we are unable to attach the im¬ 
portance which the plaintiff's desire to a 
note in the wajibularz as to the wife of 
Baij Nath that for the future in every 
harvest she has the power of asking for 
an account. The entry of a Hindu 
widow’s name in the khewat after the 
death of her deceased husband in a joint 
family is by no means uncommon, and it 
has been repeatedly held that such an 
entry should be taken, in default of evi¬ 
dence to the contrary, to have been made 
for her consolation, that is to sav, as- 
some kind of guarantee to her that her 
right to maintenance in the joint family 
is Dot overlooked and we can attach no¬ 
higher value, in thecircumst-incesof thia 
case, to the peculiar expression in the 
wajibularz to which we have just re¬ 
ferred. We agree therefore, with the 
learned Subordinate Judge that Beni 
Singh and Baij Nath constituted a joint 
Hindu family, that they were joint, at 
the death of Baij Nath, and that the pro¬ 
perty passed I y survivorship to Beni 
Singh alone, and that Baij Nath, there¬ 
fore left no property which could be the 
subject of the present suit. But the 
learned Subordinate Judge has presumed 
that as regards the share which Baij 
Nath could have taken ou partition, had 
a partition occurred, namely, fc l 2, Beni 
Singh put Mt. Muna in possession thereof 
and conferred upon her the 9tatus of a 
Hindu widow with respect thereto, and 
that in consequence succession to the 
property on her death would open to the- 
heirs of her husband. Wo are unable to 
find evidence which could in the leas* 
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justify such an unusual presumption. 
Direct evidence there i9 none; and the 
indirect, if it could be held eullicient to 
justify the presumption at all of Mt. 
Muna’s possession in the lifetime of 
Beni Singh, could only justify a presump¬ 
tion that she was allowed to remain in 
possession, without any right, of a por¬ 
tion of Beni Singh’s property, equivalent 
to what would have been Bail Nath a 
share in lieu of the maintenance to 
which she was entitled. The plaintiil3 
in SQpport of the finding of the learned 
Subordinate Judge rely upon Med a Ven- 
gamrna v. Mitia Chelamiah (7).. That 
was a case where a special provision was 
made by a deed. Ordinarily speaking 
a widow in a joint family is entitled to 
maintenance out of the family property. 
Cases may occur where for the greater 
convenience of the payment of that 
maintenance a portion of thejoint family 
property may be sot aside ; bub that pro¬ 
perty still remains joint family property; 
ani it would be impossible to presume, 
in default of direct evidence to that 
effect, that the head of the joint family, 
when apportioning certain property for 
the maintenance of widow of the family, 
was carving out for her a peculiar title 
to herself and her husband's heirs, which 
was to have the effect of separating that 
property from the joint property of the 
family. The plea of the defendants is 
that the title is perfected by adverso 
possession cf Jit. Muna. In noticing 
this plea it must be remembered that 
the defendants are the successors-in-title 
of Ajudbia Prasad, and* that their plea 
as to Mt. Muoa’s action in 1857 when 
Baij Nath died must be based mainly on 
presumption. In the deed of gift of 
1676 the three widows definitely set out 
that after the death of Baij Nath, Beni 
Singh became owner of the entire pro¬ 
perty, and their reason for the execution 
of the deed of gift was shown therein as 
a.desire to carry out the wishes of Beni 
Singb, who had no male issue and had 
brought up Ajudhiya Prasad as his son 
but had failed to execute a document in 
his favour. We have already referred 
to the plaint in the suit brought by Mt, 
Muna and Mb. Bhagana in 1881. Con¬ 
sidering the two above documents in the 
light of the other evidence on the record, 
we are entirely unable to come to the 
co nclusion that Mt. Muna h ad asserted 
7. (1913) 86 Mad 484=16 I 0 17.- 
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any adverso possession in herself as 
against Beni Singh in his lifetime, or 
indeed that she was at all in possession 
of any portion of the property at the time 
of Beni Singh’s death. We have found 
that the property being ancestral joint 
property Mt. Muna had no title at all* 
not even the life-estate which she would 
have enjoyed had the property been 
separate. It follows, therefore, that 
when she, with the other widows arro¬ 
gated to herself a power of making a com¬ 
plete transfer of a portion of this pro¬ 
perty in 187G adverse possession com. 
menced to run in favour cf the trans¬ 
feree and that adverse possession matured 
into a complete title very many years 
before the present suit was brought. She 
assumed to herself that title not on the 
death of Baij Nath, as the defendants 
plead, but after the death of Beni Singh. 

We therefore find that the suit is 
barred by limitation, inasmuch as it has 
not been proved that it was brought 
within twelve years of Mt. Muna s de¬ 
cease, that the property being joint an¬ 
cestral property possessed by a joint 
Hindu family Baij Nath left no property 
at his death, and that Ajudhia Prasad, 
the predecessor-in-interest of defendants 
1 and 2, entered into adverse possession 
of the property transfored to him by the 
deed of gift in 1876 by Mt. Muna, and 
that his adverse become a 

perfect title many years before the pre¬ 
sent suit was brought. In view cf the 
above findings it is unnecessary ior us to 
record a definite findieg on the additional 
point which is raisrd by Ram Ratal: ap¬ 
pellant in AppeallNo. 94 as to the liability 
of the plaintifi'9 to him. On the above 
findings Appeals Nos. 93 aod 94 of 1913 
are allowed with costs. Appeal No. 112 
of 1913 is dismissed. The decree of the 
lower Court is set aside and the suit 
dismissed. The respondents may have 
their costs in both Courts. 

B.V./r.K. Order accordingly . 
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Stuart, A. J. C. 

Feodore — Decree-holder— Applicant. 

V. 

Miss. A. Des Brosses — Judgment-de¬ 
btor—Opposite Party. 

Revision Appl. No. 35 of 1910, Decided 
on 20bh April 191G. 
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Gulab Chand v. Emperor (Lindsay, J. C.) 


Criminal P C. (1898), Ss. 476 and 439- 

Assault on bailiff in execution of decree — 
Discretion of Court to initiate criminal pro¬ 
ceedings-High Court not to interfere in re¬ 
vision—-Decree holder has no locus standi to 
move for initiating proceedings. 

V* bore a bailiff, who went to attach property 
in execution of a decree, reported that the judg¬ 
ment-debtor and two of her relatives bad forcibly 
removed the attached property from his posses¬ 
sion, and the Judge on receiving this report did 
not consider it necessary to take any action 
against the judgment-debtor or her relatives; 

Hell: ( 1 ) that it was entirely within tbe discre¬ 
tion of tbe .1 udge wbat action be should or should 
not take and tbe High Court would not interfere 
with the exercise of that di?cretion; (2) that the 
decree-holder had no locus standi to question the 
order of the Judge refusing to initiate criminal 
proceedings against the judgment-debtor or her 
relatives. [p x22 C 1] 

S. P. Kain —for Applicant. 

Judgment. —This is rather a pecu* 
liar case. The applicant in execution o^ 
a decree applied fer the attachment o^ 
certain immovable property belonging to 
the judgment-debtor. That application 
wa9 granted. The bailiff who went to 
attach the property reported that he at¬ 
tached a bicycle and that the jndgment- 
dobtor, her mother, and her brother had 
forcibly removed the bicycle from his 
possession. The learned Judge of the 
Small Cause Court on receiving this re¬ 
port did not consider it necessary to take 
any action against the judgment-debtor 
or the other persons with regard to whom 
the bailiff had made the complaint. It 
was entirely within his discretion what 
action he should or should not take. It 
i9 not in every case that it is necessary 
for a Judge to invoke the aid of the cri¬ 
minal law or to take disciplinary mea¬ 
sures upon the report of a subordinate, 
and I see no reason why I should in¬ 
terfere in revision with the discretion of 
the learned Judge of the Small Cause 
Court, in so far as it concerns the 
choice of taking or not taking discipli¬ 
nary measures Id a mf.tter of this 
nature. This application his not been 
putin by any of the persons alleged'to 
have been assaulted. It has been put 
;in by the decree-holder, and I fail 
to understand what locus standi she 
has in the matter of an alleged as¬ 
sault on process-servers of the Small Cause 
Court. Her learned Counsel informs me 
that her roil object is to obtain execu¬ 
tion of her decree. While I sympathize 
with that object I can do nothing to 
assist her in this particular matter. It 
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is opsn to her to take out execution of 
her decree again at any time she may 
wish to do so and if the allegation made 
by the bailiff is true (I have no materials 
before me on which to decide whether 
the allegation is or not correct), I trust 
that the judgment-debtor will uot he so 
ill-a Ivisel as to resist on another occa¬ 
sion execution of the process of tli 3 
Court. - This application is dismissed. 

B.v./R.K. Application dismissed . 
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Lindsay, J. C. 

Gulab Chand —Accused—Applicant. 

v. 

Emperor — Complainant— Opposite 
Party. 

Criminal ApplD. No. 68 of 1915, De¬ 
cided on 6th July 1915, from the order 
Dist. Magistrate, Sitapur, D/- 8th April 
1915. 

Criminal P. C. (1898), S 110— Accused 
charged and acquitted in appeal of dacoity — 
Immediately then and after called to furnish 
security—What is not sufficient evidence 
stated. 

A person was run in on a charge of decoity and 
convicted hue was acquitted in appeal. Immedia¬ 
tely after his acquittal he was called upon to fur¬ 
nish security for his good behaviour under S. 110 
(f), Criminal P. C., as b.'ing a person of despe¬ 
rate and dangerous character. Tho evidence 
against him consisted of nothing hut what had 
been put forward in tho dacoity case, and the 
statecnentof a witness to the effect that the ac¬ 
cused was a person who associated with bad 
characters, and also tbe statement of a Circle 
Inspector, who : e knowledge of tho accused was 
dorived from what had transpired in tho courso 
of tho investigation of the dacoity case: 

Held: that ou the above evidaoce tho accused 
could not b? called upon to furnish securitv for 
bis good behaviour. IP 123 C 1] 

S.G. Jackson —for Applicant, 

Government Pleader —for the Crown. 

Judgment. —This is an application 
by one Gulab Chand who was called up¬ 
on to furnish security for his good beha¬ 
viour under S. 110, Criminal P. C. The 
case set up against Gulab Chand was 
that he was a person of a desperate and 
dangerous character who could not be 
safely allowed t > remain at large except 
under a bond for his good behaviour,. 
The facts are that Gulab Chand was run 
in on a charge of dacoity. He was con¬ 
victed in the Court of the Sessions Judge 
Sitapur. He was acquitted by this 
Court on appeal. Almost immediately 
after his acquittal the Police sent up a 
report suggesting that security should 
be taken from him, and hence the pro- 
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ceediugs out of which this application 
has arisen. According to the order re¬ 
corded by the Magistrate who dealt with 
the case in the Court of first instance, 
there is nothing against him except what 
was put forward iu the dacoity case and 
I can only express my surprise that this 
•evidence, which was rejected as unreli¬ 
able and insufficient to convict Gulab 
Chand of the charge of dacoity, should 
have beeo treated for the purposes of 
this case as reliable evidence to show 
that Gulab Cband was a dangerous and 
desperate character. I ara also suprised 
that the District Mrgistrate who had 
the case before him in revision should 
have treated seriously the arguments 
which were put forward by the Court of 
first instance in its judgment. Apparent¬ 
ly the learned Magistrate thought it 
was an important piece of evidence aga¬ 
inst the accused that he had been convic¬ 
ted by the Sessions Judge although he 
was afterwards acquitted on appeal by 
this Court. 

I have asked the learned Government 
Pleader to support the order of the Court 
below. He has referred to the statement 
of Lacbhman Prasad, who deposed that 
•Gulab Chand accused was a person who 
associated with bad characters. This 
statement was irrelevant or only remo¬ 
tely relevant, for the charge against Gu¬ 
lab Chand was I hat he was a desperate 
and dangerous character. I have also 
been roferred to the evidence of a Circle 
inspector. His knowledge of the chara¬ 
cter of Gulab Chand, so far as I can as¬ 
certain, has been derivod from what had 
transpired in the course of the investi¬ 
gation of the decoity case, The order of 
the Magistrate is altogether erroneous. I 
set it aside and allow this application 
and direct that the order by which Gu¬ 
lab Cband has been arrested be filed and 
security discharged. 

B.V./r.k. Application accepted . 

A. I. R. 1916 Oudh 123 

Kanhaiya Lal. A. J. G. 

Iqbal Husain —Plaintiff — Appellant. 

v. 

Bjaz Husain Defendant — Respon¬ 
dent. 

Second Appeal No. 216 of 1915, Deci¬ 
ded on 5th April 1916, from decree 
of Addl. Judge, Lucknow, D/- 27th 
March 1915. 


(Kanhaiya Lal, A. J. C.) Oudh 123 

fa) Civil P. C. (5 of 1908). O 21. R. 88- 

Auction sale of share of undivided immov¬ 
able property—Co-sharer's simultaneous bid 
— Right of pre emption asserted— Sufficient 
compliance. 

Where in nn auction- ale of a sha e of un¬ 
divided immovable profcrty, :i c3->haror Hds the 
same amount as tbe person preceding him who 
is no* ac3-«barer, and a-seris hi* right of pre¬ 
emption, ibe require men’s of O. 21. U. 88, Civil 
P. C., arc complied with: 2 All 850; 3 All S27 
Ref. IP P24 C 11 

(b) U. P. Land Revenue Act (3 of 1901). 
S. 139—Reunion of mahals can be effected 
with common consent of different proprie¬ 
tors. 

There is nothing in S. 130 of the If. P. Land 
Revenue Act to prevent a reunion of mahals 
being effected by the common consent of the 
different proprietors of thoso mahals. 

[P VA C 2] 

(c) U. P. Land Revenue Act (3 of 1901), 
S. 139—Applicability—Reunion of mahals— 
Different proprietors of several mahals en¬ 
titled to reunion. 

The application of S. 139 of tho U. P. Land 
Revenue Act is not. in view of S. 13 of the General 
Clauses Act, limited to ca c cs whore a particular 
individual bus acquired prop rties in more 
mahals than one and seeks reunion of the same, 
but ext* nds t > cases "here aifforoot proprietor* 
of several mahals seek their reunion. [P 124 C 21 

(d) U. P. Land Revenue Act (3 of 1901)* 
S. 233 (k)— Reunion of different mahals— 
Validity—Jurisdiction of Civil Courts. 

The validity of reunion of different mahals 
into a single mabal cannot be questioned in a 
Civil Court under S. 233 (k) of the U P. Land 
Revenue Act. [P 124 C2] 

Gokaran Nath Misra , Basdeo Lal and 
H. C. Dutt — for Appellant. 

Bisheshwar Nath Srivastava —for Res¬ 
pondent. 

Judgment.—Sheo Daval held a de¬ 
cree against Waris Ali, the father of the 
plaintiff-appellant, in execution of which 
the disputed property was put up to 
sale on tho 20th August 1913. Prior to 
the sale Ejaz Husain, defendant-respon¬ 
dent had notified to the sale officer that 
he was a co-sharer in the village in 
which the disputed property was situ¬ 
ated and that he had a right of pre¬ 
emption. lie requested the sale officer 
to treat the last bid as his bid. At the 
time of the auction three persons ap¬ 
peared to offer bids. The first of them 
wa9 Ejaz Husain himself, who offered 
Rb. 100. The second bid was made by 
Asharfi Lal, who offered Rs. 3,000. The 
defemant, it is stated, hid the same 
amount in the exercise of hUpre-emptive 
right. The third hid was made by the 
plaintiff, who offered Rs. 3,100. The 
finding of the lower appellate Court is 
that the defendant bid the same amouut 
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an 1 asserted hi 3 right of pre-emption. 
O. 2!, R. S Q , Civil P. C. f requires that 
where the property sold is a share of un¬ 
divided immovable property, and two or 
more persons, of whom one is a co-sharer, 
respectively bid the same sum for such 
property or for any lot, the hid shall be 
deemed to be the bid of the co-sharer. 
( nder S. 310, of the old Civil P. C., two 
or moie persons of whom one was a co- 
sharer wishing to purchase a share in an 
undivided immovable property were 
require 1 to respectively advancethesame 
sum at any bidding at the sale in execu¬ 
tion of a decree, if it was intended to 
assert a right of pre-emption in regard 
to it. Tt w 49 held under that section in 
sevoral cases that the bid should be a 
distinct bid by each of the co-sharers in 
the crdioary manner [Tej Smgh v. 
Gobind Singh (l) and Ilira v. Unas All 
Khan (2)j. The finding of the lower 
appellate Court in this case being that 
ithe defendant bid the same amount as 
the plaintiff, the requirements of 0. 21, 
R. 88, Civil P. C., have been complied 
with. 

H is contended on behalf of the plain¬ 
tiff-appellant that that finding is based 
on ?. misinterpretation of the documen¬ 
tary evidence adduce! in the case. But 
the report of the sale, containing the 
list of bids, prepared by tho sale officer, 
and tho evidence of the sale officer are 
in no way inconsistent with the sworn 
testimony of the defendant-respondent. 
In the former, the nameoftho dofeodant 
is put down against the bid of Rs. 3,100 
made by the plaintiff' as well as against 
the preceding bid made by Asharfi Lal 
as that of a person claiming a right of 
pre-emption. Toe sale officer referring 
to that report stated in hisevidence that 
though he had no independent recollec¬ 
tion of what had happened, he could say 
from the remarks he had recorded that 
the name of tho defendant-respondent 
would not have been recorded against 
every bid, if he had not been actually 
bidding each time, and that the entries 
in the list showed that the pre-emptor 
after each bid wanted it to be noted that 
that was his bid too. Referring to the 
statement of the defendant-respondent 
to the effect that he was bidding each 
time, the lower appellate C^urt observed 
that his assertio n was b orne out by the 

l 1 (1878-80) 2 All 850. 

2.' (1881) 3 All S27. 
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fact that his name was entered at the 
same time in the fard boli and that 
immediately after the sale was conclu¬ 
ded, he asserted that he bad been bid¬ 
ding simultaneously with the plaintiff- 
appellant. On the above finding, the 
contention urged on behalf of the plain¬ 
tiff appellant that there was no legal 
compliance with the requirements of 

O. 21, R. 88, Civil P. C., cannot be sus¬ 
tained. 

It is next urged on his behalf that the 
defendant-respondent was net a co¬ 
sharer in Mahal Xamin Ilusain, in which 
the property in dispute was situated, in¬ 
asmuch as the reunion of mahals effected 
in 1908 was illegal. But there is noth¬ 
ing in S. 139, LI. P. Land Revenue Act*, 
to prevent a reunion of mahals being 
effected by the common consent of the 
different proprietors of those mahals. 
S. 13 of Act 10 of 1897 lays down as a 
ge.: rtr al rule of construction that word9 
in ill- singular shall include the plural, 
and tb-r- is no justification therefore for 
limiting the application of S. 139, LT. P. 
Land Revenue Act to cases whore a parti¬ 
cular individual has acquired properties 
in more mahals than one and seeks re¬ 
union of the same. The validity of a 
reunion cannon moreover hequestioned in 
a Civil Court under S. 233, clause (k), U. 

P. Land Revenue Act. The plaintiff, 
appellant has admittedly no share in the 
village. 

The appeal therefore fails and is dis¬ 
missed with costs. 

B.v./r.k. Appeal dismissed . 


A. I.R. 1916 Oudh 124 

Sru art. A. J. C. 

Sri Ram —Judgment-debtor — Appel¬ 
lant. 

v. 

Mohan Lal —Decree-holder—Respon¬ 
dent. 

Execution Decree Appeal No. 46 of 
1915, Decided on 6th January 1916, 
against order of Dist. Judge, Luekoow, 

D/- 27fch August 1915. 

Civil P. C. (5 of 1908), 0.21, R. 22—Appli¬ 
cation defective but notice issued — It give* 
fresh start of limitation. 

The issue of a notice under 0. 21, R. 22, Civil 
P. C. t give* a near start for limitation, even 
though the preceding application upon which 
the notice was issued was defective or irregular: 
13 0 C 303, Foil.; 4 Oudh and Ajra La\o Re - 
porter 559, Ezpl. £P 1-^ ^ ^ 

Bisheshar Math —for Respondent. 
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Judgment. — The decision of the 
Bench in Mol.ajnmad Abdul Karhn Khan 
v. Xtwes Singh (1) lays clown distinctly 
(hat the issue of a notice un-Jer 2 5 8, 
Act 14 of 18b2, ccrrofpondiDg to 0. 21, 
Ir 22 of the present Code gives a Dew 
[start for limitation even though the 
'preceding application upon which the 
inotice was issued was defective or 
irregular. Thn decision follows the de¬ 
cisions of the High Court of Allahabad 
in Behan Lai v. Salih Ham (2) and 
Dhonkal Singh v. Phakkar Singh (3) 
and cliflers from tho view taken by the 
Bombay High Court in Bhagican Jet hi 
ram v. Dhondi (4). The appellant, who 
bas argued the case ir person with con¬ 
siderable ability, has pointed out to me 
rhat I have decided in Earn Dagal v. 
Narsingh Bahadar Singh (5) that where 
an application lor execution of a decree 
dees not contain a description of the 
property sufficient to identify it, it can¬ 
not be considered as a legal application 
and cannot have limitation. He sug¬ 
gests that the view that I took in that 
oi.se is inconsistent with the view taken 
by tho Bench in Mohammad Abdul 
Karim Khan v. Nawaz Singh (l). Even 
if the view that I took had been incon¬ 
sistent with the view taken in Moham¬ 
mad Abdul Karimhhan v. Nawaz Sinqli 
(1), I should be bound to follow the 
latter decision, as soon as it was brought 
to my notice, as it is a decision of a 
Bench. But I cannot see that the view 
taken by the Bench is inconsistent with 
the view taken by mo. All that 1 laid 
down was that an application for exe¬ 
cution of a decree containing certain 
inherent defects was not an application 
according to law. I wa g not called upon 
to decide, and I did Dot decide, whether 
the issue of a notice under O. 21, R. 22 
did or did not give a new start for limi¬ 
tation even though the preceding appli. 
cation upon which the notice was issued 
was defective or irregular. I, therefore, 
ftnd the first six points against the ap- • 
pellant. On the last two points I agree 
with the lower Courts that such a defect 
as arose , by the omission tc tile the 
mukhtarnama was a remediable defect 
whichjvas remedied in a legal manner. 

1. (1910) 130 ciosWlC 377 - 

2. (1675-78) 1 All 07fi. 

3. (1803) 15 All 84. 

4 . (1898) 22 Bom 88. 

0« Oudb and Agra Law Reporter 569. 
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For 1 he above reasons the appeal faisl 
and is dismissed. The appellant will 
pay bis own costs and fcbc*e of the im¬ 
pendent. 

!*.v./ R.K. Appeal rti.'-misscd. 

A. 1. R. 1916 Oudh 125 

Lindsay, J. C. 

Aj udhia Saran Smgli —Accused—Ap¬ 
plicant. 

v. 

Eniptroi — Opposite Party. 

Criminal Revn. Petn. No. 52 of 1015, 
Decided cu 10th May 1015. against order 
of Sess. Judge, Fyzabad. D. • 3rd April 
1915. 

Criminal P. C. (1898). S. 476 — Offence 
committed before one Megislrate— Succeed¬ 
ing Magistrate has no jurisdiction to initiate 
proceedings under S. 476— Penal Code (I 860 ) 
S. 193. *' 

A Deputy Magistrate I eing of c pinion that a 
Police oflicer appearing as a witnes* in fl Cllse 
before him bad not told the truth, left him to 
tee mercy of the Superintendent ol Polite and of 
the District Magistrate. The Di.trict Magistrate 
lemarked that the Magistrate should take pro¬ 
ceedings under S. 470. Criminal p. C. Tho De¬ 
puty Magistrate having been transferred the 
succeeding Deputy Magistrate ordered the pro¬ 
secution of the Police Officer under S. 198 I 
P C. i 

Held: that the succeeding Deputy Magistrate 
had no )uri>dictiou to initiato tie proce«dines 
under b. 47G, Criminal P. 0., inasmuch as the 
offence under S. 193, 1. P. C., was neither com¬ 
mitted before him nor was brought to his notice 
in the course ol any judicial proceeding. 

rp 127 C 1) 

A . P. *Se??—for Accused. 

Goi'ernment Pleadir — for the Crown. 

Judgment. This application raises a 

•.i , . en in connection 

with certain pioeeedings taken under 
b. 4/6. Criminal P. C. t in the Court of a 
First Class Magistrate of Sultanpur Dis¬ 
trict. Tbe facts of the case are as fol 
lowe. One Raghunath Singh was put on 
Ins trial in the Court of a Magistrate 
named Thakur Sardar Singh on a' charge 
under S. 243, I. P. C. Judgment in this 
case was delivered by Thakur Sardar 
SiDgh on 14th Deoember One of 

the witnesses in the case was the present 
applicant Aji.dh.a Saran Singh who, it 
apfears, is a Sub-Inspector of Police. The 
Magistrate seems lo have been of 0 nj 
moo that Ajudhia Saran Singh had not 

told the truth or the whole of the truth 

in the evidence ho g ave in the Court, and 
m the oonoludiDg portion of his judg. 
ment, referring to a chaukidar who had 

behaved dishonestly in the matter h a 
made the following remarks: ’ 
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'Morzi cbaukidar requires to be dismissed while 
I leave Bibu Ajuduia Saran Singh, since he is 
trauslerred to the Railway Department, to the 
mercy of the Superintendent of Police and of the 
District Magistrate.” 

HaviDg made these remarks the Magis¬ 
trate passed au order of acquittal. The 
Magistrate’s record seems to have been 
sent to the Superintendent of Police 
with reference to the remarks which 
have just been quoted and I find that on 
7oh January 1915 the Superintendent of 
Police sent the record to the Deputy 
Commissioner inquiring what action was 
to be taken with respect to Sub-Inspec¬ 
tor Ajudhia Saran Singh. The District- 
Magistrate after examining the papers re¬ 
turned the record to the Superintendent 
of Police with a note in which he stated 
that Ajudhia Saran Singh appeared to 
havo been convicted of making false 
statements in his evidence. He added 
that it seemed to him to he a case in 
which the Magistrate should take pro¬ 
ceedings under S. 476 against Ajudhia 
Saran Singh. Having received this note 
from the District Magistrate, the Super¬ 
intendent of Police on 16th January 1915 


diction. Tho learned Sessions Judge dis¬ 
missed the application. 

He thought that the Magistrate who 
had ordered the prosecution had juris¬ 
diction under S. 176. He wasof the opinion 
that the mere fact that proceedings had 
been taken in consequence of the order 
or advice of the District Magistrate wa3 
immaterial inasmuch as the Magistrate 
before whom the offence was alleged to 
have been committed, that ig to say, 
Thakur’Sardar Singh, had formed the 
opinion that the offence had been com¬ 
mitted and would probably himself have 
taken action under S. 47G, had it not 
been the fact that Ajudhia Saran Singh 
had meanwhile been transferred to the 
Railway Police. As regards these last 
remarks of the Sessions Judge, I am un¬ 
able to agreo with the interpretation 
which he has put upon the languago of 
Thakur Sardar SiDgh in the judgment by 
which he acquitted Raghunath of the 
offence under S. 213, I. P. C. On the 
contrary it appears to me that what 
Thakur Sardar Singh intended was that 
departmental aotion should be taken 


recorded an order directing the record 
to be sent to the Sub-Divisional Magis¬ 
trate for information regarding Sub-In¬ 
spector Ajudhia Saran Singh. Meantime 
Thakur Sardar Singh, who tried the cas9 
under S. 243, I. P. C., had been trans¬ 
ferred and had been succeeded in the office 
of tho Sub Divisional Magistrate by an¬ 
other gentleman named Saiyed Moham¬ 
mad Mustafa. On 25th January 1915 
Saiyed Mohammad Mustafa issued a 
notice under S 476, Criminal P. C. upon 
Ajudhia Saran Singh to show cause why 
he should not be prosecuted for an of¬ 
fence under S. 193, I. P. C. In the notice 
which was issued it was stated that the 
proceedings under S. 476 were being 
taken in compliance with an order issued 
by the District Magistrate. By the time 
fixed for the appearance of the accused 
Saiyed Mohammad Mustafa had ceased 
to exercise jurisdiction in the sub divi¬ 
sion in question and had been succeeded 
by another First Class Magistrate Babu 
Bir Narayan Singh. Babu Bir Narayan 
Singh after making an inquiry passed an 
order on 10th March 1915, in which he 
ordered the prosecution of Ajudhia Saran 
Singh under S. 193, I. P. C. The appli¬ 
cant went to the Sessions Judge of 
Fyzabad complaining of this order and 
stated that it had beenmade without juris- 


against the Sub-Inspector in tho same 
way as against the chaukidar whoso 
dismissal he recommended. However, 
the question which I ha7e to consider 
here is whether these proceedings, which 
were initiated by the order passed by 
Saiyed Mohammad Mustalaon 25th Janu¬ 
ary 1915. were or were not invalid for 
want of jurisdiction. S. 47G, Criminal 
P. C. f lays down that the offence in res¬ 
pect of which the proceedings are to bo 
taken undor that section must have been 
committed before the Court or brought 
to the Court’s notice in the course of a 
judicial proceeding. It would, I think, 
be difficult in the circumstances above 
described to hold that the offence under 
S. 193, I. P. C., had been committed be¬ 
fore Saiyed Mohammad Mustafa. The 
question then is whether the commis¬ 
sion of this oflence wa3 brought to tho 
notice of Saiyed Mohammad Mustafa 
in the course of any judicial proceeding, 
and also to Ajudhia Saran Singh. The 
matter first came to the notice of the De¬ 
puty Magistrate in consequence of an 
order which was passed by the District 
Magistrate, who had perused tho record 
of the case after it had been submitted 
to him by the Superintendent of Police. 
These proceedings were in no sense judi¬ 
cial proceedings nd it is impossible,. 
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itherefore, bo hold in ray opinion that 
jSaiyed Mohammad Mustafa had the of- 
.fence under S. 193 brought to his notice 
in the course of a judicial proceeding. 
If that be so, it necessarily follows that 
there was no jurisdiction in Saiyed 
Mohammad Mustafa to initiate these 
proceedings. I must hold, therefore, 
that the proceedings were void for want 
of jurisdiction and the order complained 
of must be discharged. It will be open 
to the District Magistrate or the Super¬ 
intendent of Police, if either of them 
thinks fit, to take proceedings against 
Ajudhia S*ran SiDgh under the provi¬ 
sions of S. 195, Criminal P. C. 

B.V./R.K. Application accepted. 

A. I. R. 1916 Oudh 127 

Stuart, A. J. C. 

Gauri Shankar Singh —P lai nti tV — Ap¬ 
pellant. 


*. 

Bhagwan Din and others •"'Defendants 
—Respondents. 

Second Appeal No.45 of 1913, Decided 
on 15fch June 1915, from the decree ot 
Dist. Judge, Rai Bareli, D/- 24th June 
1913. 

___Wajibul-arz—Enlry in — Construction- 
Words ‘ farar” held not to apply to person 
leaving village openly to take up residence 
in adjoining village—Words and phrases. 

Whero a clause in a wajibul-arz ran, "wher 
an owner of the grove ‘gaon so farar he iata hai 
his grove becomes 'nazul 

Held: that the word “farar” could uotapplrt< 
a znan who left the village openlv, and not in c 
clandestine or irregular manner, in order to take 
up his residence in an adjoining village, but tc 
an absconder or a deserter: 2 O. C. 231, He /. 

... , r t [Pm6«; 

Ah Muhammad—lot Appellant. 

P. N. Rozdon for Respondents. 

Judgment. The grove in suit belong, 
ed to a certain Bhikit, who died leaving 
four sods, Debi Din, Bakhtawar, Bhawam 
and Bachchu. Dabi Din, Bhawani and 
Baohchu left Karnli Dama, the village 
in which the grove is situated, and took 
up their residence in a village a few 
miles away in the same district. Bakh. 
tawar retained possession of the grove 
Un his death his widow, Mt. Radhia 
succeeded him in its possession. Tht 
question for decision is whether tht 
grove has now escheated to the zsmindai 

Bakh/ ,ther ,b m^ 0long8 to a nephew 0 ] 

MDhai Th0 f 2emindar ^sailed the 
nephew a title on two grounds, the first 

being that he had not establiahsd that 


he was the beir of Radhia, and the se¬ 
cond being that in any circumstances 
the grove had escheated to the :<e nindar 
because the nephew and his father had 
abandoned the village and had thereby 
lost all claims to succeed as grove-holder 
under the provisions of the wajib-ul-arz. 

The learned Counsel for the appellant 
has conceded in the course of his argu-| 
ment that the nephew Bhagwan Din is 
the beir of Radhia. But be argues that he 
cannot succeed to the grove under the 
provisions of the following clause of the 
wajib-ul-arz. "When an owner of the] 
grove 'gaon se farar ho jata hai,' his 
grove becomes ‘nazul.’" His argument is 
that BhagwaD Din having left the vil¬ 
lage and taken up his residence in another 
village, ‘ gaon se farar ho jata hai. The 
meaning of an almost exactly similar 
clause in a wajib-ul-arz was interpreted 
in Chandi Singh v. Syed Arjumand Ali 
(l). In that decision a Bench arrived at 
the conclusion that the verb “farar bona” 
meant "to run away." The learned 
Counsel for the appellant has argued 
that a.man who leaves a village of his 
own free will and has thrown up his 
land without being ejected from his 
culti vatory holding is “farar” and that 
there is nothing in the Bench decision 
to a contrary effect. - In Chandi Singh 
Syed Arjumand Ali (l) a tenant was 
ejected from his eultivatorv holding in 
the village by a decree of a Revenue 
Court. Thus it was not within his choice 
whether he left the village or not. In 


the present case the facts are not so 
strong. It does not appear that the 
father of Bhagwan Din was ejected. He 
seems to have left the village of his 
own choice. But, nevertheless, I con¬ 
sider that the word 'farar” cannot ap¬ 
ply to a man who leaves a village openly 
in order to take up his residence in an 
adjoining village. I understand the 
word to mean an absconder. There 1 
must be something clandestine or irregu- 1 
lar about the departure. As is remarked 
m the decision in question, a tenant who 
flees from a village, or who departs from 
it clandestinely, or who forsakes it be 
cause he owes his landlord rent'may 
be a runaway' man or a ‘deserter 1 or an 
absconder . I do not think that a man 
can be called farar” simply because he 
has abandoned his oultivatory holding. 
I tjvould be ne oassary, in order that the 
1. (18‘J9) 2 0 0 "28K -- 



I2h Oudh 


Mohammad Hamid v. Sita Ram 


term farar" should he applicable to his 
case, for him also to have abandoned the 
holding iu a clandestine or irregular 
manner. Tae word “absconder’ appears 
a sufficiently accurate translation of the 
word "tarar". I, therefore, do not con. 
sider that Bhagwan Din’s action in re¬ 
siding out of the village comes within 
the contemplation of the clause of the 
wajib ul-arz in quostion. The grove has 
not escheated to the zemindar and Bhag¬ 
wan Din, as the heir of his aunt, has 
established his right to succeed her as 
grove-holder. I, therefore, dismiss this 
appall. The appellant will pay his own 
costs and those of the respondents. 

r,.v. R IC. Appeal dismissed. 

A. I. R. 1916 Oudh 128 (1) 

Stuart, A. J. C. 

Raahunath Prasad —Plaintiff—Appel¬ 
lant. 

v. 

Mi. Kelli and another — Defendants— 
Respondents. 

Second Appeal No. 372 of 1913, Deci¬ 
ded on 1 Oth -Tune 1915, from decree of 
Dist Judge, Hardoi, D/- 29th May 1913. 

Decree—Construction — Decree held not to 
create mortgage or charge—Suit held to be 
governed by Art. 136 of Sch. 1 Limitation 
Act (1908). 

Where a decree directed that A should obtain 
possession of the house in suit from D if he paid 
Bn certain sum and subsequently A sold such 
interests as he had in the house lo C aud after 
that C brought a suit against B, who was uever 
paid aud thus retained possession of the house, 
for possession on payment of the said sum: 

Held ; that the decrejdid not create a mortgage 
or a charge and that the suit was governed by 
Art. 130. and not by Art. 114 cc 149, Sch. 1, 
Lim. Act: Karim Bakhsh Khan v. Mchdxllasan 
Khan. 10 0 C 17, lief. IP 128 C 2] 

Ishwari Prasad—lor Appellant. 

Bansi Dhar Misra — for Respondent?. 

Judgment—The facts, so far as it is 
necessary to state them for the decision 
of this appeal, are a9 follows : On 7th 
June 1395 a certain Mulchand executed 
a deed of simple mortgage in favour of 
Ram Din by which half of a certain 
house was hypothecated. Mulchand 
died and was succeeded by Shanker. 
After Mulchand’s death Ram Din brought 
a suit against Shanker on the foot of this 
mortgage. A ceroain Murli interposed, 
Si ying that the house belonged to him 
and that neither Mulchand nor Shanker 
had anv right in it. The decision of the 
suit was referred to arbitration. Ine 
arbitrators made an award which was 
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embodied in a decree of the Court in 
1871. Tne effect of this award was that 
Shanker should pay Ram Din Rs. 84-10-0 
and that Shanker should obtain posses 
sicn of half the house if he paid Murli 
Rs. 27-8-0. The mortgaged property was 
in no way secured by this decree. On 
20th January 1873, Shanker sold such 
interests as he had in the house to Ram 
Dm. The sum of Rs. 27-8-0 had appar¬ 
ently Dever been paid. Shanker never 
at any time obtained possession of the 
house. This suit was brought by Ram 
Din to obtain possession of half the house 
on payment of Rs. 27-8-0. 

The decree of 1871 dees not profess bo 
create a mortgage. I find that it further 
does not even profess to create a charge. 

I do not see that thereby half the house 
was made security for the payment of 
Rs. 27-8-0 by Shanker to Murli. Tnere 
had been no claim made by Murli against 
Shanker for the payment of anything. 
Art. 148, Sch. 1, Act 9 of 1908, clearly 
has no application. If a cha-ge was con¬ 
sidered to be created by the decree of 
1871, Art. 144 might have had application 
according to the decision in Karim 
Bakhsh Klutn v. Mehdi Hasan Khan (1). 
But as I find that no charge was created, 
the Article of limitation applicable to: 
the present suit is Art. 136. Ram Din 
was a purchaser at a private sale of, 
Shanker’s interests in the house and 
Shanker was out of possession at the 
date of the 9ale. This suit for possession 
of Shanker's interests in the house had 
to be brought within twelve years from 
the date of the sale, and the suit has 
been rightly held to be time-barred. I 
dismiss this appeal. The appellant will 
pay his own costs and those of the con¬ 
testing respondent. 

B.v /R.K. _ Appeal dismissed. 

(1907) 100 C 70. 
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Stuart, A. J. C. 

Mahomed Hamid Ullah Khan Plain¬ 
tiff—Appellant. 

v. 

Sila Bam and others— Defendants — 
Rsspondents. 

Second Appeal No. 103 of 1914, De¬ 
cided on 1st December 1915, from the 
decree of District Judge., Sitapur, D - 
12th January 1914. 
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Mahomedan Law — Wokf — Wakfnama — 
Absence of word “mutawalli”—Validity 

Whore the terms of a wakfnama >ho\v th«t 
the dedicitor appointed himself a mutawalli 
and providei that his Micce^or should bo tho 
ne^t mu'a wall i, tho w .1 1 ; f • is not inval d 

mcr-ly because the word ''mutawalli" h »s n*t 
bien used in *t. IP12JC1] 

Sami Otlah Beg—lor Appellant. 

Gokaran Nath Mtsra— for Respondents. 

Judgment.—A certain house was at¬ 
tached in execution of a decree dated 2Tth 
January 19*2. Tho judgment-debtorob¬ 
jected that the house in question was 
not his property but was wakf property, 
and that he was the mutawalli of the 
wakf in question. His objection beiDg 
•disallowed, he filed a suit for a declara¬ 
tion to the effect that the house was not 
liablo to attachment. The learned Sub¬ 
ordinate Judge decreed the suit. The 


view t iken hy tho leirnel District Judge 
cinnot he supported. Tned j el in ques¬ 
tion is a good and valid wakfnama. ll^e 
property was dedicated to Gi d. Too in¬ 
come was to he devoted to religion* and 
charitable purposes and the ovilcr.ee 
shows that the income had b eo so de¬ 
voted. The dedicator appointed himself 
as mutawalli and provided that his suc¬ 
cessor should ro tho ne xt mutawalli. in 
those circumstances I decree this appeal, 
set aside the decree of the learned District 
Judge, and restore tho order of the learned 
Subordinate Judge. The respondent's 
will pay their own costs and those of 
the appellant in all three Courts 

B.v./R.K. Appeal allowed . 
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learned District Judge on appeal found 
that there was no valid endowment, on 
the ground that no muta valii had been 
Appointed under the alleged wakfnama. 

I have examined the deed by which the 
wakf is alleged to have been created. It 
is dated 30:h October l89d. By the 
provisions of this dead Mahomed Lufcf 
Ollab lihau of Jalalpur dedicated two 
hou9Q9 with court-yard and shop9 to 
Hazrat Imam Husain aud to God and 
stated that the income derived from the 
aforesaid houses, shops, and other pro 
porty should be devoted to the unkeep of 
an imambara, mosque, sabil, and idgah 
situated in Jalalpur. Tne deed continues 
that the dedicator is to spend the income 
upon these purposes and for the enter¬ 
tainment of travellers and the support 
of the poor who may have to 9fciy at the 
mosque and the imambara. Although 
the dedicator doe3 not use the word 
mutawalli, the torms of the dead clearly 
ippoint him mutawalli, and from those 
berms it ifiust also be found that the in¬ 
tention of the dedicator wa9 that the 
office of mutawalli should be held by his 
successor. 

j The learned Subordinate Judge had 
, arrived at a finding of fact to the effect 
j that such an imambara, mosque, sabil, 
and idgah existed in Jalalpur, and that 
the income of the houses, shops, etc. 
had been devoted to the unkeep of these 
edifices. This finding of fact was not 
traversed in appeal before the learned 
District Judge. It is therefore, a final 
finding and cannot now be contested. 
Upon this conclusion it is clear that the 
1916 0/17 & 18 


Kanhaiya Lal, A. J. C. 

Deputy Commis<ioner % Fyzabad — De¬ 
fendant—A ppellanb. 

v. 

Jagjiwan Bakhsh Singh and others — 
Plaintiffs— Respondent*. 

First Appeals Nos. 76 and 79 of 1915, 
Decide 1 on 6th March 1916. 

(a) Decree — Construction — Decree of 
settlement Court for payment of cash nankar 
— Postscript by settlement officer making 
nankar payable from certain villages — Post¬ 
script held to be part of decree and held to 
create charge on villages. 

A docree of the Settlement Court providing for 
payment cf cash nankar contained a postscript 
ol the sam* date, signed by the Setilemout Offi¬ 
cer and stating that the allowance was payable 
from cortain villages: 

Held : that the po*l c cript was a pa^t of the 
decrco and created a charge on tho villages. 

IP 180 G 21 

(b) General Clauses Act (1897), S. 3 — 
Right to receive cath nankar out of profits 
of village is benefit arising out of land—Limi¬ 
tation Act (1908) Art. 132. 

A right t> receive a cash uaukir out of the 
profits of a particular village is a benefit arising 
out of land within tho meaning of S. 3, Act ID 
of 1897, and at all ovents a baq of tho nature 
contemplated bv tho explanation appended to 
Art. 1H2. Lini. Act: 7 All. 120; 10 C 1 GS, 7 0. 
C. 109, lief. [P 130 C 21 

(c) Adverse possession—Acquisition of title 
—Right to nankar allowance forming part of 
large estate, divided in particular manner 
and enjoyed in severalty for more than 12 
years—Enjoyment of right can form subject 
of adverse possession. 

A right to oanknr allowance may or may not 
bo tho subject of ad verse possession in cortain 
circumstances, but where that right forms part 
of a larger estate which has been divided in a 
particular m inner, aud has boon onj yod in 
severalty for more thin 12 yoar*, tho ftujoymont 
of that right, whether it relates to the nankar 
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allowance or to the remainder of the estate, can 
form the subjecfcjof adverse possession. IP C ) 

N. N. Ghoshal and Gokaran Nath 
Misra .—for Appellint. 

Muhamad Wasim, Basudeo Lai and 
Gopal Sahai —for Respondents. 


Judgment. —These appeals arise out 
of a suit brought by She plaintiffsres- 
pondents for the recovery of arrears of 
nankar for 1312 to 132U Usli '.;y the sale 
of certain villages specified in the plaint. 
The nankar allowance was allotted by a 
decree of the Settlement Court to Sitla 
Baksh Singh, Baij Nath Singh, llarpal 
Singh and Har Baksh Singh. The decree 
provided that Sitla Baksh Singh the 
predecessor-in-title of the plaintiffs, was 
to get Rs. 33d, Baij Nath Singh and Har- 
pal Singh, the predecessors-in-title of 
defendants 2 to G, were to get Rs. 51, 
and Har Bak 3 ti Singh, through whom 
the plaintiffs and defendants 2 to G 
claim to derive their title, was to get 
Rs. 331-3-0 anuually from the villages 
specified besides some rent free land, 
with which the present suit has no coo- 


cern. The proportionate amount, which 
was to he contributed from the profits 
of each of the villages, was also specified. 
Har Baksh Singh was suoceeded od his 
death by his mother, Mt. Anar Kuar, 
who was murdered in June 1881. On 
her death mutation in respect of her 
estate was effected in favour of Sitla 
Baksh Singh to the extent of an 8 -annas 
share, and Harpal Singh, Kanta Baksh 
Singh and Mt. Abharan Kuar to the ex¬ 
tent of 2 -annas -8 pies share each. 

The first plaintiff. Jagjiwan Singh, is 
the "randson, and the second plaintiff, 
Indra Baksh Singh, is the son of Sitla 
Baksh Singh. They claimed the nankar 
allowance at the rate of Rs. 330 per year 
which was decreed to Sitla Baksh Singh, 
and a half of Rs. 334-3-0 which was 

decreed to Har Baksh Singh. There is 
no depute as regards the former item. In 
re-'ard to the latter the contention of de¬ 
fendants 2 to G was that the plaintiffs 
were not entitled to more than a one- 
fifth share inasmuch as Harpal Singh, 
Sbeopal Singh, Sitla Baksh Singh, Baij 
Nath Singh and Arnan Singh were alive 
on the date of the death of Mt. Anar 
Kmr The Maharaja of Ajoihiya, whose 
estate is in the charge of the Court of 
Wards is the superior proprietor of the 
villages iu question. The defence on his 
behalf was that defendants - to G had 


obtained a decree against him for thei r 
share o ( the nankar allowance at the rate 
of Rs. 330 per year on 7th March 1910. 
that he tendered the balance to the plain¬ 
tiffs but they did not turn up to receive 
the money and that they were not there¬ 
fore entitle.! to claim any interest. It 
wa3 further contended that the settle¬ 
ment decree created no charge on the 
villages and that the claim so far as it 
was for a period of more than three years 
was barred by limitation. 

The learned Subordinate Judge found 
that Harpal SiDgh, Sheopal Singh and 
Sitla Bak 9 h Singh alone were alive 
on the death of Mt. Anar Kuar. that 
the plaintiffs were entitled to a one- 
third share of the nankar allowance due 
to her but had been receiving Rs. 497-1-G 
from the Court of Wards since the death 
of Mt. Anar Kuir and that their right 
to receive a half of the nankar allowance 
due to Mt. Anar Kuar had thus become 
perfected by adverse possession. He fur¬ 
ther found that the plaintiffs were en¬ 
titled to a charge to the extent of the 
nankar allowance due to them on the 
villages specified in thesettleraent decree, 
that the claim w&9 not barred by limi¬ 
tation and that the plaintiffs were en¬ 
titled to claim interest on the arrears at 
1 per cent, per mensem. In regard to the 
question of charge it appears that the 
decree of the Settlement Court contains 
a postscript of the 9a:ne date, stating that 
the cash allowance was payable from the 
following villages: 

Rs. A. P. 

1. Koondurka ... 200 8 3 

2. Dewayi ... 313 0 0 

3. Pinawan ... 51 0 0 j 

4. Bhowanipur ... 151 3 0 

The postscript was obviously a part of 

the decree and was also signed by the 
Settlement Officer and reading the judg¬ 
ment with the postscript there can be 
no room for doubt that the cash annual 
allowance decreed was to be given from 
the income of the villages aforesaid and 
was intended to be charged on the villa 
ge3 from the profits of which it was to be 
paid. The term ‘immovable property” 
is defined by S. 3, Act 10 of 1897, to in¬ 
clude benefits to arise out of land. A, 
right to receive a cash nankar out of the 
profits of a particular village is a benefit 
of that kiud an! is at all events a haq ol 
the nature contemplated by the expla. 
nation appended to Art. 132, Liinv* Act.[ 
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In Muhammad Zaki v. Chalk u (1) 
Dutboib, treated money payable from 
rents and profits io alieno solo, which in 
English law would he classed as incor¬ 
poreal hereditaments or money charge! 
upon immovable property. In Raja 
Rudr Pratab Sabi v. Sheo Cltaran (2) 
a cash oaukar granted in lieu of the sur. 
render of the /lmindari rights was trea¬ 
ted as an under-proprietarv right charged 
in equity cn the zamindari rights so sur¬ 
rendered. In Kanhia Lai v. Muham¬ 
mad Husain (3) a document under which 
a sum of money was annually payable 
out of the profits of a village was treated 
as creating a charge upon tho village. 

Tho same view was taken in Raja 
Mohamad Mumlaz Ali Khan v. Wazir 
Khan (4). wherein Spankie, A. J. C., in 
dealing with a case in which a person 
was allowed 20 per cent, on the Govern¬ 
ment revenue, observed: 

The next question is whether the 10 per cent. 
OQ the Government revenue decreed to the Raja 
is a charge upjn tho villigc. I think thu it is. 
The decree awards to tho Raja out of the annual 
pronts of tho village a sum equal to 10 per cent. 

°tVv ™ at reveniie - The decree imposes 
ho liability for the payment of the monev on 
the profits of the village, a Habilitv which'at- 
taches to ‘he profits of the village in whomsoever 
hands the village may be.” 

In the plaint as originally framed a 
personal deoree was claimed for the 
arrears, hut an armndment was sub 9 e- 
quentdy made the effect of which was to 
claim enforcement of the charge on the 
villages specified. The amendment did 
not in any way prejudice the defendants. 
On the other hand it released them from 
their personal liability and no valid ob. 
jaction can be taken to it. On the relief 
as amended, the claim was not barred by 
limitation. As regards the allowance 
claimed by the plaintiffs through Har 
Baksh Singh, the learned counsel for tbe 
defendants-appellants concedes that he 
i* not in a position to challenge the find- 

l?fk °S q* he i C c. Urt bel ° W that on, y Sitla 
Baksh Singh Sheopal Singh and Harpal 

Singh were alive on the date of Mt. Anar 

Kuar a death. Sitla Baksh Singh repre 

Sh Q ann iT ^ &DCh ° f the ^mily and 
Sheopal Singh and Harpal Singh repre 

aented another branch. Tho third branch 

Z rep ; e3 f entei1 by Har Baks h Singh fn 

the mutation proceedings which took 

1- (1684)7 All 12 b:--- — 

2. (1898) 1 0 0 163. 

8 . (1682)6 All 11. 

4. (1904) 7 O 0 108 


place ou the death of Mt. Anar Kuar in 
18S1, Sitla Baksh Singh was awarded a 
lialf share in her estate. No steps were 
taken to challenge tbe propriety of that 
erder during the long period that lias 
elapsed since then. An attempt bySbaui- 
hhu Nath, tho husband of defendant 6, 
to ela.m the entire estate of Mt. Anar 
Kuar as her adopted son was resisted by 
Sitla Baksh Singh, Mt. Abharan Kuar 
and Harpal Singh, who tiled objections 
wherein Sitla Baksh claimed a half share 
in tHe estate and Mt Abharan Kuar and 
Harpal Singh a ‘2-annas 8- pies share each 
(Exs. i2 to 14). 

The plaintiffs summoned the records 
of the Court of Wards to establish that 
they used to receive their allowance 
from the Court of Wards at the rate of 
Rs. 497-1-6 since the death of Mt. Anar 
Kuir but the Court of Wards refussd to 
produce the papers, saying that they 
were not in their possession. The decree 
obtained by defendants 2 to 0 against 
the Court of Wards for the recovery of 
their nankar share at ths rate of Rs. 330 
per year does uot bind the plaintiffs be¬ 
cause they were no parties to it In the 
mutation proceedings, which took plaoe 
on the death of Harpal Singh ja 1909 
defendants 2 to 5 claimed a nankar 
allowance of Rs. 330 per year as due to 
Harpal Singh and stated that they 
were entitled to the same as his heirs 
The present plaintiffs objected to tho 
correctness of that amount, but the Rs 
venue Court without going into the ques¬ 
tion of the amount directed mutation to 
he effected in favour of defendants 2 and 
o. who were found to bo the rightful 
heirs of Harpal Singh. In the absence 
of any adjudication as to the amount due 
to Harpal Singh that order i 9 not en¬ 
titled to any weight. The Court of Wards 
should not therefore have p^id' Rs. 330 
per year to defendants 2 to 6 without 
putting them to their nroofs. It does 
not appear that they contested the right 
of defendants 2 to 6 to claim that amount 

rwH w Pa> r nt fchU9 made by the 

Court of Wards to defendants 2 toGinex- 
cess of their share, though made in pursu 

Xintiffs r e6 *° Whi0h the P^sent 
plaint ffs were no parties, does not bind 

t ie latter inasmuch as it was a payment 

o persons svho were not lawfully en 

excess of t'h! 8 " m9 ’ in 9 ° flr 113 ifc i in 

fondants 2 L a T- Ut H ° tua,ly due de¬ 
fendants 2 to 6 m accordance with the 
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order of mutation dated 11th January 

18S2. 

A right to a nankar allowance may or 
tu.iy not be the subject of adverse pos¬ 
session iu certain circumstances, but 
where that right forms part of a larger 
,estate which lias been divided in a parti¬ 
cular manner and has been enjoyed in 
severalty from as far back as 1882, the 
jenjoyment of that right, whether it re¬ 
bates to the nankar allo^auce or to the 
remainder of the estate, can form the 
subject of adverse possession. The plain¬ 
tiffs have been found to have been in the 
enjoyment of their half share since 1882 
and the Court below has justified in hold¬ 
ing that the distribution made at the 
time of mutation and since enforced can¬ 
not be disturbed. The only other ques¬ 
tion remaining for consideration is whe¬ 
ther tbe oiler made by the Court of 
Wards to the plaintiffs in 1911 was suffi¬ 
cient. The Court of Wards deducted 
what they paid to defendants 2 to 6 and 
offered to the plaintiffs Rs. 402-3-0 per 
annum, whereas they were entitled to 
Rs. 497-1-6 per annum. Tbe plaintiffs 
replied that the amount offered was in- 
sufficient. The Court of Wards did not 
offor the sum in part-payment. The 
plaintiffs are consequently entitled to 
claim interest as damage 1 , but no such 
interest can be recovered for any period 
exceeding three years prior to the suit. 
The settlement decree did not provide 
for payment of any interest and it can¬ 
not be treated a» a charge on the estate. 
Defendants 2 to 6 cannot be made liable 
for the excess realized by them. The 
plaintiffs are not entitled to recover tbe 
arrears due to them except from the pro¬ 
perty charged. The appeal of defen¬ 
dants 2 to 4 (First Civil Appeal No. 79 
of 1915) is dismissed with costs and that 
of the Court of Wards (No. 76 of 1915) 
is also dismissed with costs, except in so 
far that the amount of interest awarded 
as damages will be confined to the three 
years preceding the suit, its amount be¬ 
ing fixed at Rs. 357-13. The plaintiffs 
will under the circumstances get their 
costs from the defendants in each case. 

P.v./r.k. Appeal dismissed. 
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Kanhaiya Lal and Kendall, A. J. Cs. 

Sheo Nath and others — Defendants— 
Appellants. 

v. 

Muhammad Abul Hasan Khan and 
another — Plaintiffs and Defendants— 
Ke$| ondeuts. 

First Appeal No. 304 of 1913, Decided 
on 20th April 1916, from decree of Sub- 
Judce. Good*. D/- lOfch June 1913. 

(a) Oudh Rent Act (22 of 1886), S*. 52 
and 108 (4)—Holder of perpetual hereditary 
farming lease is a tenant—Civil Court not 
entitled to eject. 

A person Dot holding under-pr prietary rights 
but holding a decree fora perpetual hereditary 
farming lease is a tenant within the meaning of 
S. 5^, Oudh Rent Act, and cannot be ejected by 
a civil Court: 6 O C 91, Ref. IP 138 C 2J 

(b) Jurisdiction —Civil and Revenue Courts 
—Holder of land under settlement Court or 
of lease by superior proprietor -r Suit for 
ejectment not maintainable in civil Court. 

A suit for possession or damages i gainst per¬ 
sons hrldii g land either under a decree of a 
settlement Court or under leases granted by the 
supeiior proprietor is not maintfinable in a civil 
Court: AIR 1911 Oudh 33G and A / R 1914 
Oudh 187, Ref. [LM34 C l] 

Gokaran Nath Misra —for Apiehants. 

Wazir Hasan , Sami Ullah Jdeg and 
Aditya Prasad —for Reapor dents.: 

Kanhaiya Lal, A. J. C — The dis¬ 
pute in this case relates to the village of 
Imilia Cbhitu, which forms f art of the 
Taluka Birwa Mahnon. The plaintiffs 
are the superior proprietors of that 
taluka. On 25th September 1871, Parrae- 
shar and Dhirji, the predecessors-in-title 
of the defendants obtained a decree 
against Thakurain Sarfaraz Kunwar, the 
predecessor-in-interesta of the fdaintiffa, 
for the confirmation of tbeir right to 
possess and occupy the said village, 
subject to the payment of the rent, as¬ 
sessed to the talukdar after deduction of 
ten per cent, from the same on account 
of dahyak due to them. The decree gave 
to the talukdar the power to assess and 
vary the rent, and provided that in case 
the talukdar enhanced tbe reDt and the 
plaintiffs refused to take the thek'a on 
that rent, and left the village they shall 
he entitled to receive the dahyak dues 
on the nikasi or rent a i sessed by the 
talukdar. It further provided that if the 
village was taken under direct manage¬ 
ment by the talukdar the plaintiffs shal 
get dahyak dues to the extent of one hal 
in the kharif and the other half in th r 
rabi season. It does not appear what th 
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rent originally assessed on the village 
was but t lie re is evidence to 6how that 
befc*eeu the years 1292 and 1302 Fasli 
it was varied from time to time by mu¬ 
tual consent (Exs. 1, 2 and 2y) and that 
at the time of the recent settlement it 
stood at Rs. 360 inclusive of the dabyak 
dues (Exs. 5 and 6). In June 1912 one of 
the pNinnlls tent notices to tbe defen¬ 
dants, asking them to agree to an enhanced 
rent of R*. 410 per annum, out of which 
they would ho entitled to deduct Rs. 45 
per vear on account of dahyak dues, and 
further telling them that if they did not 
agree, they would have no right to re¬ 
main in possession of the village, and 
that the superior proprietors would re¬ 
sume the same. The defendants sent no 
reply to tho*e notices. 

The plaintiffs therefore brought the 
present suit for possession of the 9aid 
village and for mesne profits or in the 
alternative fora decree, declaring that 
as far as the possession of the village 
was cODCernvd, tbe defendants had no 
zamindai i light. The cause of action set 
forth in rhe plaint was that the failure 
of the dtfenlaofcs to accept the enhanced 
rent had the effect of terminating their 
right to remain in possession of the vil¬ 
lage and that they were wrongfully re 
fusing to allo v the plaintiffs to resume 
possession thereof aod v^ere setting up 
their under-proprietary rights to the 
sam?. Tlis defence 90 far as it is mate¬ 
rial for the purposes of this appeal, was 
that lhe dvfe.ida»>fcs were in possession 
of the village under a decreoof the settle¬ 
ment Cou't, that tha plaintiffs had no 

right to sue for possession or mesne pro¬ 
fit*, that they had no Ciuse of action for 
the decUrat »y decree claimed, and that 
the suit wi3 non cognizable by the civil 
Court. The a legation of the plaintiffs 
that the defendants had no right to 
possess the village as under proprietors 
and that they were setting up under¬ 
proprietary rights was denied by the 
defendants, but the denial of the former 
was aubiect to feheadditional pleas raised 
in the written statement. 

.u T . h !u l0a, cr Ded S « hor dinate J U 4g e found 
that the effect of ihe failure of the defen 

dants to accept the enhanced rent as 

aeased by one of the plaintiffs was to 

jfiVT rr a9iOD wr «»gfal, and 

that the plaintiffs were consequently en- 

m i r T 7 P 09Pe93 * 0n and mesne 
profits. He therefore proceeded to pass 


a decree declaring that plaintiffs 1 and 
2 were the proprietors of the village and 
had a rigbt to a99698 and vary the rent 
that the contesting defendants bad no 
proprietary or under-proprietary interest 
in the village, and that the plaintiffs 
were entitled to possession and rnesno 
profits at the enhanced rate, mentioned 
in' the notices sent by plaintiff 1. The 
learned Subordinate Judge ignored that 
the declaratory releif was claimed only 
in case the releif for possession was dis¬ 
allowed. He omitted to determine whe¬ 
ther the defendants had ever set up 
under-proprietary rights, and whether 
apart from the failure of the defendants 
to accept the enhanced rent, the plain¬ 
tiffs had established any cause of action 
for the suit. 

The learned counsel, who appears for 
the plaintiff-respondent, while not con¬ 
ceding that the suit for possession or 
mesne profits against a lessee was not 
maintainable in the civil Court, ha9 not 
been able to advance any argument to 
support the decree for possession or 
mesne profits which tbe learned Subor¬ 
dinate Judge has granted. S. 52, Oudh 
Rent Act (22 of 1833), provides that a 
tenant, holding any land under a special 
agreement or decree of Court, shall not 
be ejeettd from that land otherwise than 
in execution of a decree for ejectment, 
which may be made on such grounds as 
would justify ejectment under the agree¬ 
ment or decree. It further provides that 
the decree for ejectment shall not be 
made unless at the date of the decree a 
decree against the tenant for an arrear 
of rent in rtspeot of the land has re¬ 
mained unsatisfied for fifteen days or up# 
wards. A person not holding UDder-pro* 
prietary rights but holding a decree for 
a perpetual hereditary farming lease has 
been held by this Couit in Nand Earn 
v. Amanat • Fatima Bcgam (1) to be a 
tenant within the meaning of the above 
section, and S. 108, Cl. (4), of the Act, 
forbids the civil Courts from taking 
oognizanoe of suits dealing with the 
ejectment of tenants. 

The learned Subordinate Judge has 
orred in holding that the mere failure of 
the defendants to agree to pay tbe en¬ 
hanced rent, demanded by one of the 
superior proprietors, had the effect of 
making their possession wrongful and 
g£nver^d^th em j nto trespassers, liable 
1. (190d) 6 0 C 94. --*- 1 --— 
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to he. ejected by the civil Court. It is 
unecessary to determine whether under 
fc i»o terms of the decree the enhancement 
•could be imposed by the superior pro- 
prietors at their sweet will to any extent 
and at any time they liked, or was to be 
regulated by the provisions of Ch. 4, 
Oudh Rent Act read with S. 79, U. P. 
Land Revenue Act (3 of 1901). The 
learned counsel for the defendants ap¬ 
pellants concedes that the defondants 
are perpetual hereditary lessees and not 
under-proprietors, and as held in Prag 
v. Raja Muhammad Abdul Husain 
Khan (2) and Gxir Sahai v. Raja Mu¬ 
hammad Abut Hasan Khan (3), a suit 
for possession for damages against per¬ 
sons holding land either under a decree 
of the settlement Court or under leases 
granted to them by the superior pro¬ 
prietors is not maintainable in a civil 
Court. 

As regards thodeclaratory relief claimed 
it is unfortunate that the Court below 
did not at the time of framing the is9ue9 
sufficiently clear up from the parties the 
nature of the pleas which they were 
setting up in support of their claim or 
defence. The plaintiffs might well have 
been asked the date or time when the 
defendants had set up under-proprietary 
rights, for that allegation was denied by 
the defendants, and the defendants might 
equally well have been asked whether in 
claiming a right to remain in possession 
of the village under the decree of the 
89ttlement Court, they intended to set 
up an under-proprietary right cr the right 
of a mere perpetual and hereditary lessee. 
Od 16th November 1912 the pleader for 
the defendants made a statement that 
th6 defendants had got no lease but were 
permanent lessees under the decree of 
the settlement Court dated 23th Septem¬ 
ber 1871, and on 3rd December 1912 the 
same pleader on being further questioned 
described the case for defence iD the 
following terms: 

“On 25th September 1871 the decree conferred 
the right of perpetual lessees, though there is no 
clear word in it. It is not known whether there 
was any leaee in favour of the defendants. The 
permanent lessees were not under-proprietors in 
the village. Tho defendants can sink wells with¬ 
out the permission of the landlord, can realize 
manorial dues, such as bhusa, charsa and begar 
on the occasion of births and marriage, can 
transfer or mortgage tho villa ge.** _ 

2. A 1 K~l9l4 Oudh 33(3=25 1 0 603. 

3. A I tt 1914 Oudh 187=25 I C 914. 


Tii 3 first portion of the above settle- 
mout lends colour to the contention of 
the learned counsel, who appears for the 
defendants-ap poll ants, that no under 
proprietary rights were claimed by them 
but the latter portion, referiing to the 
right of the defendants to transfer or 
mortgage the village, throws doubt on 
it. The learned Subordinate Judge quotes 
almost tho whole of that statement in 
his judgment in furtherance of his find¬ 
ing that the ancestors of defendants 
were neither perpetual lessees nor under¬ 
proprietors. But it 19 strange that he 
has omitted from his quo*ation the words 
can transfer or mortgage the village”, 
which appear at the end. It is possible 
that he may not have considered the 
quotation of those words necessary for 
his purpose or may have ignored their 
existence at the time of writing the 
judgment, hut in view of the preceding 
portion of that statement that the per¬ 
manent lessees were not under-proprietors 
in the village, it is difficult to see how 
the pleader for the defeudants could in 
the same breath have claimed that they 
had a right to transfer or mortgage it. 
The accidental omission of a “not” or the 
failure to appreheod precisely what the 
pleader had stated might sometimes make 
the record of a statement look inconsi¬ 
stent; but on examining tho evidence 
adduced in the case on behalf of the de¬ 
fendants, it becomes apparent that the 
defendants pretended to be the zamindars 
of the village, as alleged in the plaint. 
The witnesses for the defendants, one 
after another, came and gave evidence 
that the defendants were zamindars and 
were exercising rights as 9uch, and the 
plaintiffs cannot in the circumstances be 
denied the declaration they have asked 
for, namely that the defendants have no 
zamindari rights, superior or under-pro¬ 
prietary, in the said village. The proof 
of the cause of action set up in the 
plaints is afforded by the evidence ad¬ 
duced by tho defendants themselves. 
Even in the memorandum of appeal, the 
defendants-appellants claim to be per¬ 
manent hereditary lessees holding under 
a decree of Court, as a la9t resort. 

The appeal is allowed accordingly, eo 
far as the claim for possession or mesne 
profits is concerned which will be dis¬ 
missed, and disallowed in so far that the 
plaintiffs will be allowed a decree de¬ 
claring that the defendants have no 



1916 


Ban pi Bakhsh v. Indar Pal 


Oudh 135 

* 


superior proprietary or under- pr^priet u y 
rights in the village. As the declaratory 
relief alternatively claimed do39 not ap¬ 
pear to have been separately valued, an 4 , 
r he claim fo r possession and mesne 
profits has been dismissed, the defend- 
mts-appillants shall pay one-fourth of 
:he costa of the plainfcilis-resp^ndeots 
and a,s t three-fourths of their costa from 
the latter throughout. 

Kendall, A. J. C.— While entirely 
agreeing with the order that my laarne l 
oolloague proposes to p*S3 in this appeal 
f desire to add a few remarks. The 
plaintiff.respondent 1 lias acquire] his 
position in this village by financing liti¬ 
gation in respect of the tsluqa of whioh 
it forms a part; and this case an] the 
two unofficially reported cases in which 
Prag and Gur Sahai were appellants and 
to which ray learned colleague ba3 re¬ 
ferred, make it clear that be has 3et out 
to make more money out of his recently 
acquired purchase by an endeavour to 
:orce the hands of those somewhat 
unfortunately placed individuals, the 
holders of not over.clear settlement de¬ 
crees. Th3 learned Subordin* e Judge,- 
in a somewhat hasty julgmeot, has found 
entirely against them and I agree that 
ne is wrong. Their action might have 
rendered them liable to a suit for eject¬ 
ment at the most, bub it couli not have 
automatically changed their status from 
rightful possessors of the land into tres¬ 
passers upon it. It was strenuously and 
very ingeniously pressed upon us that 
they bad never claimed to be more than 
permanent leaso-holders. But it is 
patent to me that they have looked upon 
themselves as under-proprietors. In view 
of the decisions of this Court in the in¬ 
terpretation of decrees similar to those 
upon which the present appellants base 

their title, their learned pleader was 
careful in the lower Court to say that 
they were nob under-proprietors. But 
his detail of the rights they claimed 
shows that they did in effeot aspire to 
all the rights of an under-proprietor 
ibe question as tothsir statushas now 
oeea set at rest. They are permanent 
lease-holders subject to the terms of 
their decree, acd a9 such, tenants: and I 
agree that a suit for possession or 
.iamages against them does not lie in the 
civil Courts. At tho same time iu the 
papers dealing with the original desrees 
which have been before us in this appeal 


I rind thas-* pa^ocs referred to a > b\r t l ara 
and the w >rd “birr" generally implies an 
under-proprietarv tenancy, a* was hold, 
for ex un pie, in Bam Autar v. D rig pal (4). 
With the authority of two Benches of 
this Court to the contrary it 13 not for 
rns to look deep t into the question, nor 
for the same reason would it have been 
of any avail for the appellants to have 
set up any higher position in this Court 
than that of permanent lease holders. 
In their original pleadings they called 
themselves holders of a settlement de¬ 
cree. and did not then categorically set 
uponlv the minor position. But 1 feel 
that, the unwarrmtel attack upon their 
rights being considered and al-;o bbe un¬ 
fortunately equivocal nature at the time 
of their position as defined by the original 
decree, the basis of their title, they were 
compelled to stan 1 up to their utmost 
against the plaintiff-respondent, and 
that in equity the latter ought to be 
made to bear at any rate a large pro¬ 
portion of the costs both of this Court 
and of the lower appellate Court. I wish 
therefore, to record that my agreement 
on the main issue in this appeal, as to 
the jurisliction of the civil Courts, as to 
whether, that is to say, these appellants 
have or have not under-proprietary 
rights, is baaed ow the authoritative de¬ 
cisions whicn I consider I ought to follow. 
I am not at all sure, were the matter res 
integra, that I should not be desposed to 
to rule otherwise. 

ft v /ft K. _ Appeal allowed. 

4. (1‘Jllj II O C 41=531 C 7*25. 
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Stuart, A J. C. 

Bandi Bakhsh and others —Plaintiffs — 
Appellants. 

v. 

Indar Pal and others —Defendants— 
Respondents. 

Second Appeal No. 215 of 1915, Deci¬ 
ded on 16th March 1916, from decree of 
Addi. J., Lucknow, D/- 15*h April 1915 
Specific Relief Act (1 of 1877), S. 42 — 
Revenue Court 1 * decision that defendant is 
superior to ordinary tenant gives sufficient 
cause of action for declaratory suit that de- 
rfght d0C8 n0t h ° ld un der-proprietary 

Tho decision of a Revenue Court to the offset 
tha;a person sought to bo ojootod has a status 
sup-rior to that of an ordinary tenant, affords 
a suflicient cause of aotion to tho landlord to go 
to tho civil Court for a declaration ihat that 
por*on docs not possess under-propriotary rights 


1916 


136 Oudh Harkaran v 

In orilpr to maintain such a suit in the civil 
Court it is not neces ary that the Revenue Court 

% • n\ h p r.«ou to poke's 

under-pr iprietary rie'its: 11 0. C, 196. A I R. 
1914 Owlh. 118 RcJ\ to. [p 136 q ij 

Basdeo Lai —for Appellants. 

Mol'ammad U ns/ni — for Respondents. 

Judgment The plaintitfs-appellants 
are owners of a certain mahal. Bharath 
Sin^h, the father of defendants 1 to 3, 
occupied certain land in that mahal. In 
1886 a notice of ejectment was served on 
beh.lf ( f the proprietor on Bharath 
S ugh. He contested that notice in the 
Rent Court, asserting unde-’-propriefcary 
rights. The R ei t Court hel l in 1886 
that th< ugh he could net prove under- 
proprietary rights, he nevertheless had a 
status superior to that of au ordinary 
tenant. Tne objection was allowed and 
the notice of ejectment was set aside. 
Subsequently defendants 1 to 3 sold 
their rights in the land to defendant 4. 
The plain tin s then issued a notice of 
ejectn enfc agiin. This notice was con¬ 
tested. Tne final decision was that of 
the Hoard of Revenue, which held that 
defendants 1 to 3 had under.proprietary 
ri^ht*. T is suit was then brought by 
the plaint ffa for proprietary and actual 
possession of the plot. It wa* decreed by 
the Court of first instance but dismissei 
by the Ad^itiona*. Judge of Lucknow on 
appeal. The present appeal is preferred. 

I agree with the learned Additional 
Judge that the decision in Amrit Lai v. 
Jang Bahadur Singh (l) governs this 
case. Ti e decision of the Revenue Court 
in J 886 afforded a cause of action to the 
landholder to go to the civil Court for a 
decliration that the pe>on wnom he 
sought to eject did not pos-ess under- 
proprie*ary rights. In order to maintain 
ouch a t-uit in the civil Cc urt it was not 
necessary that the revenue Court should 
definitely hold such person to possess 
under, proprietary rights. Tne d^cs’on 
in liam Jtgawan v Mohammad Abdul 
Ilussan Khan (2) in , o way detracle 
from the authority of the decision in 
Amrit Lai v. Jang Bahadur Singh (l). 
Accepting this view of the law I dismiss 
this appeal. Tne appellants will pay 
their own costs and those of the respon¬ 
dents. 

v /r.k. _ Appeal dis missed. 

. 1. (1911) 14 O C 196=11 IC 9?0. 

, 2. AIR 1914 Oudh 118=23 I C 231. 
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Lindsay, J. C. 

U arkaran Singh — Accused—Appli. 
cant. 

v.. 

llamam Singh and another —Opposite- 
Parties. 

Criminal Appln. No. 166 of 1915, De¬ 
cided on 27th September 1S15, against 
order of Sess. Judge, Lucknow, D/- 11th 
Septem w er 1915. 

Criminal P. C. (5 of 1898), S. 439-Revi¬ 
sion* from order of district Magistrate lie* 
to revision Judge. 

The Court of a District Magistrate is for the 
purposes of *evision a Court inferior to that of 
the Sessions Judge: 9 Bom. 100. Ref. 

[P 137 C 1] 

Muhammad Siddique— for Applicant. 

Jaqai Narain Mulla —for Opposite 
Parties. 

Judgment —These applications are 
on behalf of two persons Harkaran Singh 
and Ramidbar Singh, who are accused of 
offences under S. 211, read with S. 109 
I. P C. Tne cases have arisen out of a 
certain charge of dacoity which was 
brought against certain offnials of the 
Ramnagar Estate in the Bara Banki Dis¬ 
trict. That case was brought on the in¬ 
stigation of the present applicants and 
another man named Duniya Singh, 
whose case is not now before mo. The 
charge of dacoity was tried in the Court 
of the Additional Sessions Judge and the 
parsons against whom the accusition had 
been made were acquittal by the Ses¬ 
sions Court, the Additional Judge heiog 
of opinion apparently that the charge 
was not a true one. In the event he 
sanctioned the prosecuMou of the pre¬ 
sent applicants and the man named 
Duniya Singh on the charge unier which 
they have now been tried in the Court 
below. Tne sanction which wis given by 
the Additional Sessions Judge iu that 
case was upheld by this Court in revi¬ 
sion. The three persons Ramadhar,. 
Duniya Singh and Harkaran were then 
put on their trial in the C>u-t of Babu 
Shamhhu Nath, a first clas9 Magistrate 
in the BaraBaoki District. The charges- 
being cognizable by a Court of Session, the 
proceedings were in the nature of an en¬ 
quiry in order to ascertain whether these 
persons should or should not be commit¬ 
ted to Sessions. On the 16th of August 
Bahu Shambhu Nath who had by that 
time become for the time being District 
Magistrate of Bara Banki passed an order 
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of discharge under S. 209, Criminal P. C., 
being of opinion that the evidence wa> 
not strong enough on which to ^commit 
thes8 prisoners for trial to the session^ 
Court. 

The Sessions Judge of Lur know by an 
order dated the 11th of September which 
was passed under S. 435, Grunin il P. C., 
set aside this order of discharge and 
directed that the accused sboild be com- 
mitted for trial to the Sessions Court. 
This order of Sessions Judge is attacked 
here ou several grounds. In the first 
place, it is argued that the Sessions 
.Judge had no authority in li\v to revise 
the order of the District Magistrate. The 
argument iu this counecion is that the 
Court of the District Mag strate is not a 
Court inferior to that of tne Sessions 
Judge. This point was taken before the 
Sessions Judge, who decid.-tl that the 
Court of the District Magistrate was for 
! the purposrs of revision a Court inferior 
to that of the Sessions Judge. I agree 
with the opinion of the learned Sessions 
Judge, which is supported by the autho¬ 
rity reported as Queen.Empress v. Pirya 
Gopal ( l). I ha\ e do douh*, therefore 
that the learned Judge had authority to 
revise this order. In the Dext place, it 
is contei ded that on the met ire of the 
case the Sessions Judge should not have 
interfered and csriaio ruliog* have bren 
quoted in order to show tha r a Court o f 
Session should not interfere in cases of 
this k»nd, w here a committing Magistrate 
has parsed an order of discharge on the 
ground that he does not believe the evi¬ 
dence tendered for the pro-ecutiou. No 
rule of general application in this matter 
can be laid down and in the present case 
I do not feel disposed to interfere with 
the order of the Sessions Julge on th.9 
ground. It will be better fjr me not to 
enter into the merits of the case for 
there is, of course, a possib lity that it 
may come up here later on iu appeal. I 
am content to say at the present time 
that I see no reason on the merits tor in¬ 
terfering with the order of the Sessions 
Judge, I dismiss both these app.i- 
cations. 

B.v /r.K. Application reiected. 

~T.~ (1686) 9 Bom. ICO. 
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Kanhaiya Lal, A J. C. 

Abdul Karim aoi anothei Defend- 
ants—Applicaut9. 

v. 

Muhammad Husain —Plain till Oppo¬ 
site Paity. 

Civil Kevn. Petn. No. 71 of 1915, Deci¬ 
de i on 23rd June 1915. from order 
of Munsii, South Lucknow, D/ - 15th 
April 1915. 

(a) C-vil P C. (1908', S. 1 15.iSch. 2. Para. 
15—Date for making award not fixed by 
order of reference—Notice of filing of award 
not given—Awaid *et aside — Objection to 
filing of award mode within time Court 
b-ld io have acted illegally in set.ing oiide 
award 

A C mrt s fc aside an award on the ground 
that no on e had been fi<e f by t'e order of 
ref ronco for ti e making of the tward -nid that 
no not C6 of its filing was given to the plaintiff. 
An objection t*> the filing o the award had, 
however, been made within time: 

Hell: that in setting aside the award the 
C^nrt acted ill gaily and with material irregu¬ 
larity: 9 I C ‘24L and 10 0 C 23 *; He/. 

[P 138 0 1] 

(b) Practice—Judgment — Mere expression 
of opinion on point unsupported by reasons 
does not annu'il to decision. 

A me e expression of opinion one way or the 
o herns cganls any point, *ith ut any rea'oos 
be o4 set forth in support of that opinion, can- 
uot be regarded as a sufficient deci-ion of tnat 
pant. [V 138 C 1 ] 

Gokaran Nath Mi<ra and Probhat — 
Chandra Gupta —for Applicants. 

Bixha&hwar Nath Sri vast ana and 
Bnj Naratn Chakbast — fur Opposite 
Par v. 

Judgment. —In this case a suit for 
partition was referred to arbitration. 
T to shire claimed by the plaintiff was 
disputed bs* the defendants. The arbi¬ 
trator* made an awaid, allowing the 
plaintiff a one-third share in the dispu¬ 
te! property. To that award cett&in 
objections were tiken by the plaintiff, 
which were accepted by the Court below 
in so far that the award was set aside 
on the ground that no date had been 
fixed by the order of reference for tbfr 
making of the award an) that no notion 
of its filing was given to the plaintiff. 

The Court helow relied on the deci¬ 
sion in Mchant Our Das v. Garni Dhuj 
(l). But that decision was ■ explained 
in a latter decision of this Court, in 
Bhagwan Din Singh v. Fakir Singh (2). 
The ques'ion of giving notice of tha 
filing of the awird was immaterial bo- 

1. Hull) 9 I 0 24~C 

2. (19 ill) 16 O 0 233=20 I G 773. 
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ciusean objection to its filing was male 
within time. The lower Court has, 
therefore, set aside the award on very 
inadequate grounds. It has acted in 
,the exercise of its jurisdiction illegally 
and with material irregularity. 

The Court below in setting aside the 
award observed that the other grounds 
alleging misconduct ou the part of the 
arbitrators, and setting up o'her irregu¬ 
larities, had not been established but 
went on to say that, as the award was 
S9t aside on other grounds, it was not 
necessary to deal with them. Appar¬ 
ently there was no final decision of the 
other objections raised by the plaintiff 
to the validity of the award, and a mere 
expression of opinion one way or the 
other without any reasons being set 
forth in support of that opinion cannot 
be regarded as a sufficient decision of 
the objections raised. The application 
is therefore allowed and the suit re¬ 
manded to the Court below with a direc¬ 
tion t) reinstate it under its original 
number and to dispose of the objections 
filed by the plaintiff in accordance with 
law. The costs will abide the event. 

B.V./r K. Suit remanded. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Puran— Accused— Applicant. 

v. 

Emperor —Prosecutor—Opp. Party. 

Criminal Appeal No. 3 1 7 of 1915, De¬ 
cided on 28th October 1915, from the 
order of Addl. Se99. Judge, Sitapur D/- 
20*;h September 1915. 

Penal Code (1860), S. 302—Provocation »e- 
rious though not (udden — Capital sentence 
for murder is not justified. 

A capital sentenc* is not justified \vh?re a 
murder is committed under provocation, v-ry 
serious though cot sulden. IP 138 C 21 

Haidar Husain —tor Appellmt. 

Government Pleader —for the Crown. 

Judgment. —It is established beyond 
the possibility of reasonable doubt that 
Puran, appellant, killed Ujagar. The 
appellant admits this fact himself. It 
i9 eet up by learned Counsel that he 
caused the death of Djagar whilst de¬ 
prive! of the power of self-control by 
grave and sudden provocation. We are 
un'-able to find that the provocation was 
sudden. We are satisfied that the mur¬ 
der was premeditated and that Ujagar 
wa3 murdered while asleep. At the 
same time the appellant had received 


very serious provocation. The de¬ 
ceased man was carrying on an adulterous 
intrigue with appellant's wife an.i the 
adultery was of a most aggiavated kind. 
In the circumstances we -?o not consider 
that the capital sentence i9 justified 
Wo. therefore, uphold the conviction 
but reduce the sentence to one of trans¬ 
port <tion for life, which is the mini- 
mum sentence that the law permits us 
to pass. It will bo open to the Counsel 
for the appellant if he 90 desires, to ap¬ 
proach the Local Government with a view 
to the exercise of cle cency. 

Sentence reduced . 
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Lindsay, J. C. 

Bisheshar Singh and others —Plaintilfs 
—Appellants. 

v. 

Bikramjit Singh and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 132 of 1915, Deci¬ 
ded ou 22od February 1916, from the 
decree of Diet. Judge, Fyzabad, D/- 15th 
March 1915 

Civil P. C # ,( 1908) O. 34, R. 8-Preliminary 
decree under Act 4 of 1882—Amount can be 
deposited any time before final decree withn 
out ge ting extension of time though Civil 
P. C. was then in force. 

A mortgagor who obtains a decree for redemp¬ 
tion, pissei under the Tran-fer of Property Act 
and b fore the emetraont of the Civil P. C. of 
1909. is entitled »o deposit the money due under 
the d cree nisi at any time before the passing 
of a decree absolute, without obtaining an ex¬ 
tension of the time limited by the decree, 
altho »gh the said Code is in force at the time he 
applies for the deposit: 14 O. C. 10 Ref. 

[P 139 C 2] 

Mohammad IFasm-for Appellants. 

llari Kishcn Dhaon for Gokaran Sath 
Misra — for Respondents. 

Judgment. —The sole point for deci¬ 
sion in this appeal is one of limitation. 
It appears that on the 30th May 1904 a 
decree for redemption was passed iQ 
favour cf several phintitTs, one of whom, 
Ram Harakh Singh, was a minor oa that 
date. The period fixed for payment was 
six months. 

On the Gth September 1913 Ram 
Harakh put in an application in the 
Court of the Subordinate Judge, deposit¬ 
ing the amount male payable by the 
decree and praying that notice should 
issue to the mortgagees to withdraw the 
money. Notice issued accordingly and 
the mortgagees objected, saying that the 
deposit, not having been m*de within 
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mortgagees applied for an order absolute 
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the time limited by the decree, could 
not be received by the Court and that in 
fact- the right of redemption had been 
lost. The Subordinate .1 udge overruled 
the objection, holding that the mort¬ 
gagor could redeem at any time before 
an order for sale bad hoan passed on 
application made by the mortgagees and 
pointing out that tbo mortgagor coul l have 
the sale stayed under O. 21. R. G9, even 
after an order for sale had been passed. 
He accepted the deposit and directed 
the preparation of a final decree under 
O. 34, R. 8 , sub-rule (l). This order has 
been reversed in appeal by the District 
Judge, who was of opinion that the 
application to deposit the money was 
time-barred. He treated the application 
as an application for the execution of a 
decree and on this ground distinguished 
the present case from that reportei as 
Vidyasagar v. liatipal (l), where it was 
laid down that a mortgagor against whom 
a decree for foreclosure hal been passed 
might pay in the money due under a 
decree nisi at any time before an order 
absolute had been passed. 

It i 3 not necessiry for me, I think, to 
discuss the question, whether the right 
of the mortgagor to deposit the money i 9 
lo 3 s extensive in the case in which he 
has sued for redemption than in the case 
whore ha is given an opportunity to re¬ 
deem under the terms of a decree passed 
against him in a suit for foreclosure in 
which ha has been arrayel as a defen¬ 
dant. A case somewhat similar to the 
present one was dealt with by a Bench 
of this Court in Jageshar Singh v. Raja 
li hag wan Bakhsh Singh (2). There a 
decree for redemption was passed on the 
isb November 1901, which wa 9 affirmed 
on appeal on the 9th July 1906. The 
money wa 9 deposited by the decree- 
holder on the 8 th July 1909, that is, 
within three years from the date of the 
final decree in appeal, the decree-holder 
asking for the issue of a notice to the 
mortgagees requiring them to withdraw 
the money. A further application waa 
made on the 13th July 1909 by the 
decree-holler asking that he might be 
planed in possession of the property. 
There too, as here, the mortgagor had 
not obtained any order for extension of 
t he time fixed for payment, n or had the 

1. AIR 19U Oudh 209=25 I 0752=17 O C 
847. 

(1911) Id 0 C 10=9 I C 837. 


for the stle of the property. 

It was hell tint inasmuch as the 
decree for redemption had been passed 
under the Transfer of Property Act and 
before the enactment cf the present Civil 
P. C., the right of the mortgagor to 
redeem at any time before the passing 
of an order absolute for sale of the pro¬ 
perty, without obtaining an extension of 
the time limited by the decree, was 
saved by the operation of S. 6 , General 
Clauses Act of 1897. This principle is 
applicable in the present case, although 
in this instance the deposit was made 
long after the expiry of three years from 
the date of the decree, for according to 
the ruling the right can be exercised at 
any time before an order absolute for sale 
has been passed, and admittedly no such 
order has been made in the present case. 
I am unable therefore to accept the view 
of the lower Court that the applicant in 
this case ha9 lo9t the ri,ht to deposit 
the mortgage.money in order to obtain 
redemption. 

I allow the appeal, set aside the order 
of the lower appellate Court and restore 
the order of the Subordinate Judge. The 
appellant will have b 19 co 9 ts both here 
and in the lower appellate Court. 

B.v./R.K. Appeal allowed . 
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Stuart, A. .1. C. 

Ram Ja 7 Pmdey —Defendant—Appel¬ 
lant. 

v. 

Bhagwant Dat Pandey and others — 
Plaintiff and Defendants—Respondents. 

Second Appeal No. 207 of 1914, De¬ 
cide 1 on 2nd November 1915, from de¬ 
cree of Disr. Judge, Fyzabad, D-/ 20th 
February 1914. 

(a) CivilP. C. (5 of 1908),S. 100-Question 
of good faith within S 14 Lim. Act is mixed 

law and fact and can bo ques* 
tiooed in second appeal. 

Tho question whether a party acted in good 
faith wit in the meaning of S. 14, Lira. Aot, 
is a mix d quetion of law and fact and can bo 
questioned in second appal, provided that the 
lower C urt** findings of fact (proper) aro not 
interfered with. C] 

(b) Limitation Act (9 of 1908), S. 14-ln- 
dulgance when cm be granted stated—Scope 
of S.14 stated —Suit filed in wrong Court 00 
last day of limitation held 1 extention under 
o. 14 should not be granted. 

Uudor S. 14, Lim. Act, indulgence should bo 
granted only in case* wh*ro tho error is an error 
that might be committed by a reasonable and 
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prudent man exercising du? diligence and at- 
te tiou and acting in g0 d f*ith. The pro¬ 
visions of S. 14, Lim. Act, should not be applied 
indiscrimio&iely to all cases in which a partv 
has acted merely without fraud: Rim Dayal 
v. Sarju Prasad , 25 I C 403; 17 O C 210, Ref. 

• uru , . „ CP 140 C 2] 

Where plaintiff filed a suit in a bub Judge's 

Court, which ought to have been filed in\he 
Munsif s Court, on the las; day of limitation, 
and the plaint, °u being returned for want of 
jurisdiction by the former Court for presentation 
to a proper Cjurt, wis hied iu the Utter C.urt: 

1 Hel l: tr.at the pla ; ntif! was not en itled to 
the benefit of S. 14. him. Act. (P 140 C 2] 

Gokaran Nath Misra —/or Appellants. 

Mohammad Wasim —for Rs-pjndents. 

Judgment. The plaintiff-respon!ent 
id this ctse claimed the exercise of a 
right of pre-emption with regard to the 
sale for a share in iPatti Dsbi Din 
Pandey. That share had been trans¬ 
ferred By sale of Rs. 1,800. The plaintiff 
alleged iu his plaint that the market- 
value of the property was oclv Rs. 500 
hut that as a ma*,tar of fact Rs. 820 had 
been paid for it. He therefore, sued to 
assert a right of pre-emption by piyment 
of Rs. 820. Such a suit should, of 
cour9-*, have been institute! in the 
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I find against this objection. The de 
termination of the point is a mixed 
question of fact and law, and it is open 
to this Court to tike a different view to 
the view taken by the learned District 
'Judge, provided that it does Dot inter¬ 
fere with the fmdiog9 of fact (proper) 
at which the District Judge has arrived. 

I sum these findings up a9 a fading that 
the respondent has not behaved fraudu¬ 
lently and I accept that view. But. 
although the respondent has eot behaved 
fraudulently, it does not lollow that he 
acted in good fai b, for noth ng frbail be 
deemed to be done in good fai h which 
is not done with due care aDd attention. 
Can it be said that due care and attention 
have distinguished his action upon the 
finding of !act of the learned District 
Judge? I can only answer that question 
in the negative. In the first place he 
waited till the very last dav to file his 
suit. I T e has given no explanation why 
he did &.ot give hia self more time. On 
bis own showing he only allowed his 
Counsel a very short time within which 
to prepare and file the plaint. The error 


Court of a Munsif. The plaintiff sued 
in the Court of the Subordinate Judge. 
He instituted this suit on the day that 
the period of limitation expired. The 
Subordinate Judge, fin ling that be hai 
not jurisdiction to hear ths case, re¬ 
turned the plaint lor presentation to the 
proper Court. It was presented acc or¬ 
dingly in the Court of the Munsif an 1 
the 9uit was necessarily birred by limi¬ 
tation unless the proyis ou9 of S. 14, 
Act 9 of 1908, ware applied in exclusion. 
Toe learned District Julge has fount 
that the provisious of that sectiou should 
be applied in exclusion. It is a gued in 
appeal that the plaintiff-respondent his 
no right to obtain the beDefit 01 that 
66CtioD. The words of that section 
clearly lav down that, iu order to obtain 
the benefit of its provisions, the civil 
proceeding must be pros-cutel with due 
diligence and in good faith. 

The' plaintiff-respondent acted with 
due diligence in the matter. It remains 
to be considered whether he acted in 
good faith. A preliminary objection has 
been taken by the leuned Counsel for 
the respondent to the eilect that the 
learned District Judge has decided thit 
he acted in good fai»h and that rhe fin¬ 
ding is a findiog of fact with which this 
Court cannot interfere in second appeal. 


was on ao e'ernentary point. 

Unless the provisions of S 11 are to 
be applied iodiscnminitely to extend the 
period in all ca-es in which the plaintiff 
has ac*ed without fraud, it is obvious 
that some g ne<al critjrioi must be laid 
down to distinguish cases in which in¬ 
dulgence is to he granted from cases in 
which indulgence should not he grin ted. 
I do not propjse to enact any hard and 
fast rule, but it appears tome 1 hat it 
would not be an unfair working rule to 
lay down that indulgence should be 
granted only in ciees where the error is 
an error t^at might he corarohte I by a 
reasonable and pru lent man exercising 
due dilgmce and caution. Applying 
this ru e, I consider that the plaintiff is 
not entitled to the benefit of th*s section. 
The learned Counsel for the respondent 
has point-d out that a learnei Judge of 
o f this C *urt in Ram Dayal v. Sdrju 
Prasad (l) has decided that in a s>cne- 
whdt similar case the plaintiff was en¬ 
titled to invoke this section in orler to 
extend the time. If; there were any¬ 
thing in that ruling incons stent with 
the decision at which I proposa to arrive, 
I should ref-r the paint for the con¬ 
sideration of a Bench. But I c m fin d 

l.AIR 1914 Oudh 282 = 25 I C 403=17 
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nothing in that ruling inconsistent with 
my views. The learned Jud^e who de¬ 
cided that- appeal found that in that 
particular case the plaintiff had pro¬ 
secuted his cause in good faith, f lind 
that in this case the plaintiff has not 
prosecuted his cause in good faith. In 
each case the point will have to be de¬ 
cided oo the merits. I. therefore, allow 
this appeal, set aside the decree of the 
lower C urt, and direct that the plain¬ 
tiff's suit be dismissed and that be pay 
his own costs and those of the defen¬ 
dant-appellant in all Courts. 

B.v./it.K. Appeal allowed. 

A. I. R. 1916 Oudh 141 (1) 

Kanhaiya Lal, A. J. C. 

Abdul Karim and another — Defen¬ 
dants—Applicants. 

v. 

Muhammad Husain — Plaintiff—Op¬ 
posite Party. 

Civil Revn. Petn. No. 70 of 1915, De¬ 
cided cn 23rd June 1915, against order 
of Munsif, South Lucknow, D/- 28tb 
April 1915. 

Civil P. C. (1908). O. 23. R. 1. Sch. 2. 
<para. 3 (2)—Arbitration—Valid award made 
—Court has no jurisdiction to permit with¬ 
drawal of suit. 

Whero a suit is referred to arbitration and the 
award is made and found to be valid, the Court 
has no jurisdiction to permit withdrawal of the 
suit with leavo to file a frosh one. [P 141 C 2] 

Gokaranath Misra and Probliat Chan - 
dr a Gupta —for Applicants. 

Jhsheshwar Nath Srivastava and Brij 
Narain Chakbast —for Opposite Party. 

Judgment. —In this case the plaintiff 
has been allowed to withdraw a suit 
after it was referred to arbitration aud 
an award made, to which certain objec¬ 
tions were takea by him. The Court 
below set aside the award and permitted 
the suit to be withdrawn with leave to 
file a fresh suit, on the ground that the 
plaintiff had omitted by mistake to have 
his claim as regards the share of one of 
his deoeased brothers by right of inheri. 
tance in addition to purchase included 
in his suit. It has however been found 
by this Court in the connected case 
[Abdul Karim v. Mahammad Hussain 
(UJ decided to-day that the award was set 
aside on inadequate grounds and the case 
has been remitted to the Court below for 
considering the other objections to the 
^ar^and determming whe ther having 
h . A - A 1 ft 19L6 Ouih =;2 ! G 3 l 5 ~- 


regard to the other objections raised the 
award can be maintained. If the award 
is a valid award, the fur her jurisdiction 
of the Cjurt to permit the with trawa 
of the suit with leave to file a Iresh one 
would be an abuse of the power of the 
Court and contravene the i*ro' is’ons con¬ 
tained in para. 3, Cl. (2), Sell. 2, attached 
to the Code of Civil Procedure. The 
application is therefore allowed and the 
orner of the Court below set as de. This 
will Dot however prevent tbe Court be¬ 
low from re-considering such an appli¬ 
cation if the award is set aside after 
taking into consideration tbe objection 
filed to it on the merits. Parties will 
bear their own costs of this proceeding. 

Y.l j./R.k. Applica!ion acrepted. 


A. I. R 1916 Oudh 141 (2) 

Kanhaiya Lal. A. J. C. 

Sarju Din Pandeg— Defendant — Ap¬ 
pellant. 

v. 

Kamta Singh and another —Plaintiffs 
— Respondents. 

Second Appsal No. 38 of 1915, Decided 
on 24th January 1916, from decree of 
Sub. J. f Sultanpur, D/- 10 December 
1914. 

Transfer of Property Act (4 of 1882), S. 11 
—What is restrain on alienation pointed 
out It is ineffecutua). 

W here in a claim before a Settlement Court for 
under-proprietary title, tbe superi r Proprietor 
admitted the claim, and th-* Court declarod the* 
claimant to be entitled to nndor-proprictnrv 
rights subject to the paymeotof a certain annual 
rent without any powor of mo'tgage or sale: 

Held: that tho above imposition of a 'restraint 
on alienation was void and ineflectual: .10 OC 
13G Foil [P14J0 1] 

Iiudra Datta Sinlia —for Appellant. 

Puttoo Lal —for Respondents., 

Judgment. This appeal arises out of 
a suit fer pre-emption in respect of a 
sankalpnama executed by defendants 3 
to 6 in favour ol defendant 1 and the 
father of defendant 2 in lieu of Rs. 82 
on 6th December 1912, by wh ; ch an 
under.proprietary right to the plots 
given was created in favour of the trans 
ferees. The lower Appllate Court found 
that the transaction in question was 
really a sale in the disguise of a stnk&lp, 
and in view of the fact that the pay¬ 
ment of the consideration was reoited in 
the deed .itself, the correctness of that 
finding cannot be impunged. The Court 
further found that the plaintiffs were 
ntitled to pre-emption as members 0 f 
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Ham Dayal v. Sumer Singh (Lindsay ,J. C ) 
the village community, inasmuch as they 


were co-sharers in another maha! of the 
village. It also held that the defen- 
dants-vendees did not possess any under¬ 
proprietary rights in the mahals in 
which the land sold was situated and 
that they had consequently no pre¬ 
ferential right of purchase. On behalf 
of the defendant-appellant reliance is 
placed on a settlement decree,date 1 20th 
February 1877, in respect of 32 bighas 11 
biswas of land, situated in the initials in 
which the property in dispute exists, 
whereby his predecessor-in-interest was 
declared to be entitled to under.pro¬ 
prietary rights subject to the payment 
of an annual rent of Rs. 63 without any 
power of mortgage or sale. The condi¬ 
tion in the decree restraining alienation 
!was inconsistent with the grant of under¬ 
proprietary rights, and as the decree was 
'passed on an admission of the then 
plaintiff's under-proprietary title by the 
superior proprietors, the imposition of a 
restraint on alienation can only be re¬ 
garded as void and ineffectual. 

That was the view taken in Gaya Din 
Singh v. Syed Mumtaz Husain (l). 
The predeces3ors-in-interest of the de- 
fendants-vendees were, it is manifest, 
either granted under-proprietary rights 
or not. If they were granted under-pro¬ 
prietary rights, as the decree specifically 
stated ( “Digri isteqrar haqiat matahti' ), 
the subsaquentcondition that they would 
have no po'er of alienation cauld only 
be regarded as surplusage. If the lattes 
condition be given effect to. that portion 
of the decree by which under-propriet¬ 
ary rights were declared would become 
ineffecutal. No such condition was 
imposed by the superior proprietors 
when they admitted the under-propriet¬ 
ary rights of the claimants in the Settle¬ 
ment Court. The intention will, there¬ 
fore, be taken to be that an under-pro¬ 
prietary right was granted to the then 
claimants, and in that view of the cise 
the defendants-vendees were entitled to 
preference as against the plaintiffs, who 
were co sharers in another mahal. The 
appeal 13 , therefore, allowed and the 
plaintiffs’ claim dismissed with costs 
throughout. The defendant-appellant 
will get his costs from the plaintiffs-re3- 
pondents in all the Courts. 

B v./r k. _ AypralaHom - . . 

(1) (1307) 10 0 0 Is6 
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Lindsay, J. C. 

Bam Dayal —Defendant — Appellant. 

v. 

Sumar Smgh and others —Plaintiffs — 
Respondents. 

Second Appeal No. 4S2 of 1913, De¬ 
cided on loth June 1915, from decree of 
Dist. Judge. Hardoi, D/- 1st October 
1913. 

Hindu Law — Widow — Houie of huiband 
rc-built by widow —Home ought to be token 
as her absolute property in absence of inten¬ 
tion to contrary. 

Where a Hioda widow re-built, after her hus¬ 
band’s dea^h, a boine bsloogiog to him out of her 
own money, and subsequently sold it ofl: 

IIfid : that in the absence of anything to show 
that the widow intended the bouse after its be¬ 
ing re-built to be treated as a portion of her 
husband's estate, it ought to bs taken as hit ab¬ 
solute property woich sh- could selh.lP 113 C 1, 2) 

Gokaran Nath Misra —for Appellant. 

Ram Bharose Lai — for Respondents. 

Judgment. — The respondents were 
the plaintiffs in the Court of first instance 
and they brought a suit for the recovery 
of a certain house alleged to be in the 
possession of the defendant, on the alle¬ 
gation that the housein question had once 
been the property of a man called Tugga 
Sinqh to whom thev claimed to be the 
nearest reversioners. After the death of 
Jugga Singh his wife, Mt. Dallo, is said to 
have had possession of this house, which 
she disposed of by a sile-deed executed 
in favour of the defendant. The suit 
also comprised a claim forcertain move- 
able property which had once belonged to 
Ms. Dallo and which was said to be in 
the defendant's possession. The present 
appeal is concerned only with the ques¬ 
tion of the house. The defendant denied 
that the plaintiffs were the nearest rever¬ 
sioners of Jugga Singh. It was also de¬ 
nied that the boose in question had be¬ 
longed to Jugga Singh. There was a fur¬ 
ther plea that even if the housa were 
found to have belonged to him, the 
widow had disposed of it to the defen¬ 
dant for a legal necessity inasmuch as 
she sold it in order to raise money to go 
on a pilgrimage undertaken with the 
idea of conveying spiritual benefit to her 
husband. The first Court dismissed the 
suit on a finding that the house was not 
proved to have belonged to Jugga Singh. 

It was admitted before the MudsiI 
that after death of Jugga SiDgh his 
widow Mt. Dallo lieved with one Narpat 
Singh as bis mistress. The Mnnsif was 
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of opinion, oo the evidence produced be¬ 
fore him, tbit this house had been buik 
after Jugga Singh's death by Narpat 
Singh. It c>uld not, he said, have been 
built by the woman for she had do means 
to build the house, it being proved that 
the vvhoi of goufgga Singh’s immovable 
property wa s undeur ortgageat the time. 
When the case camambefore the learned 
Judge in appeal he came to the conclu¬ 
sion that this finding of the Munsif was 
wrong. He says in his judgment that 
it is quite clear that the house in dispute 
was re-built and the rest of the judgment 
makes it clear that it was re-built after 
the death of Jugga Singh, but the learned 
Judge was of opinion that the house had 
been built by Mt. Dallo herself and not by 
Narpat Singh. He relied principally in 
this connection upon a recital contained 
in the sale-deed which wa9 executed in 
favour of the defendant, in which Mt. 
Dallo described this house as having been 
the ancestral house of her husband which 
she had re-built herself. As the learned 
Judgeremarks, this recital in thesale-deed 
clinched the matter and made it clear 
beyond doubt that the house had been 
re-built by Mb. Dallo. On this finding 
it i 3 contended for the defendant-appel¬ 
lant here that the learned Judge ought 
to have dismissed the appeal and con¬ 
firmed the decree of the Court of first 
instance for, as is argued, if the finding 
is that the house was built by Me. Dallo 
the necessary conclusion follows that the 
propsrty was her own property, inasmuch 
as there was nothing made to appear 
from which it could be concluded that 
she intended that the house should be 
treated, as a portion of her husband’s 
estate. 

I think this argumeufc must pre¬ 
vail and I think the Judge was wrong in 
holding that in these circumstances the 
plaintiffs whom he found to be the re¬ 
versioners of Jagga Singh were entitled 
to possession of this house. It isdifficult 
to understand how the Judge came to 
the conclusion that in these circum¬ 
stances the house was not Mt. Dallos 
absolute property. If, as he finds, she 
re-built the house she must have re¬ 
built it out of her own money over which 
it mast be assumed, she had absolute 
control and, as has been said, there was 
no evidence whatever to show that she 
intended this house after its being re¬ 
built to bo treated as a part of her hus¬ 


band’s estate. The fact that ?iie dis- 
posed of it to the defendant -eems to 
negative any such theory. 

It is not- necessary for me to consider 
the other points which are raised in 
this appeal, for my decision on this par¬ 
ticular point settles the ca9e in favour 
of the appellant. I allow the appeal, 
set aside the decree of the lower appel¬ 
late Court and restore the order of the 
Court of first instance. The appellant 
will have his costs both here and in the 
Court below. 

B.v./r k. Appeal allow* *. 

A. I. R. 1916 Oudh. 143 

Lindsay, J. C. 

Mukta Pershad and another — Defen¬ 
dants—Appellants. 

v. 

Abdul Razaq and others— Plaintiffs — 
Respondents. 

Second Appeal No. 284 of 1914. Deci¬ 
ded on 3rd March 1916, from the order 
of Dist. Judge, Rae Bareli, D/- 21st 
March 1914. 86 

(a) Limitation Act (1908), Art. 132- 
Money left with vendee for paying off mort¬ 
gage is not unpaid purchase money—Vendor 

by A™. h 132! SU,t ^ refU " d " n °* Rover "'d 

Where property, which is subject to . mo-,. 
Kage. is sold and part of the consideration 
miDe> is left with the veudee to pav 0 ff t i,,, 
mortgage, the money s> left is DO i ‘purcb ■»«.- 
money in the prop.-r seoso of the tern, P , n d ',i le 
vendor has no lien in resp ?c t of it, A suit 
recover such money cannot be treated to enforce 
a charce, and Article 132. Limitation Act doe 
not apply: 33 Mad. 446 aod 10 l C 98 Foil. 

—R ^ T . r °, nsfe . r of 1 P '°P er, y Act ( 18820 ,is! 54— 

Recital m deed of full receipt is not - * 
dence of contract contrary to existence f 
•tatutory lien for unpaid purcha.e money ° f 

A recital by the vendor in the ^ale-deed to th* 
effect that he bas received full payment Vf J 
purchase-money, does not necessarily amount^ 
evidence of a contract which is -Y to 

with the existence of thes.atutorv li 0Q for 
paid purchase-money: ,1 / J{ ,4ff 181 

for Appelant*. [ 1 '* 5Cl1 
1 Alt Muhamad f or Respondents. 

(Iflcuf 8 ” 6 ?! 1 '- The 0nIy 'lotion for 
leo sion ln this second appeal is one of 

B liula r: X60 °“ ed f 

party aold consisted of certain V™' 
and the price speoihed 
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was a sum of Rs.GOO. The vendorexemp- 
ted from the scares so sold an area of 
3 bigha*, whLh were specified in the 
deed, and also certain trees. As regards 
the payment of the purchase-money the 
statement contained in tha sale-deed 
is as follows: 

“I, »he vendor, have rec-iv'-d paym°nt in the 
foil wine manner: I bava b en paid R*. 25 in 
cash by the purchaser?*. The balance cf Rs. 575 
is owing to c-rtain creditors of mine with whom 
certain of the land* included in the share sold 
are mortgag'd. Th* purchasers, as my succe9- 
Hors in title, will pay c ff toe mortgage debts and 
redeem the property 60 mortgiged.” 

There is no specification in the deed 
as to which of the properties covered 
by the conveyance were held in mort¬ 
gage. The present suit, which was filed 
on 23rd of M*y 1915 was brought by 
the succe89ors-in.interest of the vendor 
Bhulayi against Mukta Pershad, one of 
purchasers, and twosonsof the purchaser 
Fazal Husain, who is dead. The claim 
was for asum of Rs. 594-4-0 and the sub¬ 
stance of the plaint is to the effect that 
this money was owing to the plaintiffs as 
being, at any rate in part, a balance cf 
the purchase-money which was settled 
by the deed of 1901. The plaintiffs 
asked that a decree might be given to 
them for the sum claimed and that it 
might also be dec’ared that this money 
was a charge on the property sold and 
might he recovered by sale of the pro¬ 
perty in question. The Courts below gave 
a decree in part and ordered that the 
money should he raised by a sale of the 
property which was conveyed under the 
deed of 1901. They trotted the suit as 
being one to which Article 132 of the 
First Schedule to the Limitation Act 
applied. 

In appeal it i9 contended that this 
decision was wrong, and that on a 
correct view of the law the proper article 
which was applicable was Article III and 
that consequently this suit which was 
filed almost 12 years after the date of 
the sale was beyond time. In my opi¬ 
nion this contention on behalf of tha 
appellants must he accepted. The 
Courts below. I think, were wrong iu 
treating this suit as being a suit brought 
to enforce the vendor’s lien for an unpaid 
portion of the purchase-money. From 
what has been already mentioned of the 
terms of the sale-deed, it is quite appar¬ 
ent that there was no undertaking on 

he part of the purchasers to pay any 


sum to the vendor except the sum of 
Rs. 25 which admittedly wts paid. Tha 
balance, Rs. 575, was to be paid by the 
purchasers not to the vendor but to cer. 
tain mortgagees. In short, to this extent 
what the vendees acquire! was property 
subject to a mortgage, the liability to 
redeem which rested upon them as the 
successors-in-interest (qaimmuqaman) of 
the vendor who had made the mortgage. 
This being so I am unable to hold, as 
was held by the Courts below, that the 
plaintilfs bad any lien for unpaid pur¬ 
chase-money. Tnis question is covered 
by an authority which is to he found in 
Abdulla Bearij v. Mammali Brary (I), a 
case which has been followed subse¬ 
quently by the same High Court in another 
case reported as SivaSubramania Muda- 
liar v. Gnanatammanda Pandara San- 
nadhi (2). The facts of the case repor¬ 
ted as Abdulla Beary v. Mammali Beary 
(1) are similar to those of the present 
case There too there was an agreement 
on the part of the purchasers that they 
were to pay off a certiiu sum owing by 
the vendor within a period of 8 da\s. It 
was held that under the terms of the 
contract that p >rtion of the purchase- 
money wa9 not payable to the plaintiff at 
all and, therefore, it would not he held 
that ho had any charge upon the pro¬ 
perty convoyed. At page 450 of the report 

their Lordships remark as follows: 

"A promi-e to pay a stranger i* a merecovan- 
ant the of b e.cb which mu9«, to cotnoen-ated 
in damagesnnd thera is no occasion for iha ttitu- 
torv charge for the unpaid vendor to arise." 

Thoir Lordships further observe in 
the course of their judgment that, where 
the vendor gets in return for his convey¬ 
ance a promise to piy the purchase- 
money for a part thereof to a third 
perso-i whom the vendor is under obliga¬ 
tion to pay.it is perfectly safe to sty that 
there is a contract to the contrary nega¬ 
tiving a charge in the vendor’s favour. 
That, in my'opinion, is exactly the case 
here. On the terms of the sale-deed 
which was executed on 29th of May 
1901, I ain of opinion that the vendor 
had no lien for the unpaid purchase-! 
money as is now claimed and that, there¬ 
fore, this suit cannot be treated ns a sui.t 
to enforce such a lien by sale of the 
property upon which it is a charge.. 
Article 132 of the Limitation Act dicl.l 
ther efore, p ot apply.__-j- 

-1 ( 1910 ) 3S Mad. 416=5 i C 37. 

2 . (1911) 10IC9S. L 
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Aftar the arguments ia this case had 
been closed I was invited by the learned 
Counsel for the respondents to consider 
a ruling of a Judge of the Allahabad 
High Court reported as Alcgh Raj Vaish 
v. Abdullah Khan (3) in which it was 
suggested a different view of the law 
had been taken from that accepted by 
the Madras High Court in the ruling 

• quoted above. The facts of the case 
before the Allahabad High Court were 

• quite different from the facts of the 
case I am now dealing with and indeed 
it was upon that ground that the learned 

• Judge of the Allahabad High Court held 
that the ruling of the Madras Court in 
Abdulla Bean / v. Mammali Beary (l) 
could not be applied to the facts of the 
case he was considering. While I agree 
that a mere recital by the vendor in the 
sale-deed to theeffect that he has received 
full payment of the purchasa-money does 
not necessarily amount to evidence of a 
contract which is inconsistent with the 
existence of the statutory lien for un¬ 
paid purchase money, I must neverthe¬ 
less hold that the lien cannot be treated 
as existing in respect of any money 
which i9 not purchase-money in the 
proper senso of the term. Iq the pre¬ 
sent case there was a sale of certain 
property the sale value of which was 
extremely small by reason of the fact 
that it was for the most part held in 

•mortgage and what the purchasers 
-acquired was in substance a mere right 
of redemption. The vendor washed his 
hands of the property and left it to the 
tpurohasers to redeem the mortgages or to 
take the risk of losing the property by 
•sale or foreclosure, and I am unable to 
hold, therefore, that the sum which the 
purchasers became liable to pay to the 
'mortgagees represented purchase-money 
in rospect of which any lien arose in 
'favour of the vendor. If it be the case of 
the plaintiffs that the purchasers wore 
•bound under the contract of sale to 
redeem any of the mortgages in order to 
'Secure full enjoyment to the vendor of 
the small area of the share which was 
exempted from the sale and that there 
was a breach of this covenant, the an- 
•fiwer is that the plaintiffs’ remedy was a 
•suit for damages for the breach, and it 
is admitted that such a suit has long 
•since become time.barred. 

I allow the appe al, reverse the decL 
A 1 R 1914 All iSl=25 I G *208. --’ 
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sion of the Court below and direct that 
the suit be dismissed with costs to the 
defendants-appellants in all three Courts. 
ls.\\/R.K. Appeal allowed . 

A. I. R. 1916 Oudh 145 

Lindsay, J. C. 

Lachhman Singh —Defendant — Appel¬ 
lant. 

v. 

Sarfaraz Kunwar — Plaintiff— Res¬ 
pondent. 

Rent Appeal No. 34 of 1915, Decided 
on 29th November 1915, against order 
of Di9t. Judge, Gonda, D/- 21st July 
1915. 

Oudh Rent Act (22 of 1886), S. 47—Ten- 
ant ejected—Re admitted on same holding 
with increased area and on highter rent— 
Held this increase did not offend S* 47. 

A tenant who had been ejected from hia hold¬ 
ing was re-admitted to a holding with an increas¬ 
ed area on an enhanced rent: 

Held : that S. 47, Oudh Rent Act, did not ap¬ 
ply to the case and the contract for increased 
rent could not be challenged on the ground of 
its being against the provisions of that section. 

[P 146 C 1] 

S. N. Roy for AI. Aditya Prasad —for 
Appellant. 

Ram Bharose Lai —for Respondent. 

Judgment.— The fact 3 of this oaso 
are as follows: The defendant was a 
tenant cf the plaintiff-respondent and 
formerly held a holding the area of 
which was 74'8 acres. The rent of this 
holding was Rs. 60-15-9. In June 1912 
the defendant was ejected under the pro- 
visions of S. 61, Oudh Rent Act. Having 
been ejected he applied to his land¬ 
lord to be admitted to a holding and an 
agreement was entered into between 
the landlord and the tenant the result of 
which was that the defendant was re-ad¬ 
mitted to a holding of 75‘25 acres, that 
is to say the area of the former holding 
was increased by 1'17 aore 9 . The rent of 
this new holding which wa 9 agreed upon 
between the parties was Rs, 124. The 
present app3al has sprung out of a 9 uit 
for arrears of rent at this rate which has 
been brought by the landlord, and the 
defence set up by the defendant was 
that the contract was invalid inasmuoh 
as it provided for an enhanced rate of 
rent beyond the limit laid down in 
S. 47, Oudh Rent Act. The lower ap¬ 
pellate Court has found that there ia 
nothing illegal in the contract and that 
S. 47 was no bar to the making of this 
present agreement for a tenanoy. In My 
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opinion the view of the learned Judge is 
right. No doubt it may be said that the 
landlord in the present instance has been 
trying to work round the provisions cf 
the Oudh Rent Act, but it seem3 to in 9 
to be impossible to challenge the present 
contract for rent and go say that it is 
illegal as against the provisions of S. 47. 
The case reported as Rama Nand v. 
Nadir Ali Khan (l)has been referred to, 
but the facts of that case are different 
from those now before me. There was 
no variation in the area of the holding 
just as in the other case which is cited 
in the decision just referred to, namely 
the case reported as Kristodhonc Ghose 
iv. Brojo Gobindo Roy (2). It seems to 
me that there is nothing to prevent the 
landlord from making a contract of ten¬ 
ancy of this kind with a tenant and I 
hold that the view of the Court below on 
this question of law is correct. This is 
the only point which has been raised in 
the second appeal. Tae appeal fails and 
is dismissed with costs. 

I? V./r. K. Appeal dismissed. 

1. (1894) 1 O C 78. 

2. (1897) 24 Cal 395. 
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Lindsay, J. C. 

llori Lal— Plaintiff—Appellant. 

v. 

Bhagwan Bakhsh and others —Defen¬ 
dants—Respondent. 

Second Appeal No. 112 of 1915, Deci¬ 
ded on 26.h January 1916, against the 
decree of Dist. Judge, Sitapur, D/-5th 
February 1915. 

(a) Decree—Execution—Proof — Deed re¬ 
quired to be atteited or not—lti execution 
that is signing by executants has to be pro¬ 
ved. 

Whether a document is one which tho law 
requires to be attested or not, it is necessary in 
all ca=es to prove toat the doeument has been 
executed, that is to say, signed by the party 
making the transfer. [P 147 C 1) 

(b) Evidence Act (1 of 1872), S. 70— 
Scope—It refers to admissions in trial— 
Admissions admiisible under S. 70 are only 
evidence against party making it. 

Section 70 of the Evidence Act refers only to 
admissions male in the course of a trial, and 
any admission which can be availed of under 
S. 70is only evidence against the party himself. 

[P 147 C 1.2] 

(c) Registration Act (16 of 1908), S. 60 
Endorsement by registrar is not proof of 
execution of document. 

The endorsement of a Registrar cannot be re¬ 
lied upm under S. GO of tho Registration Act in 
proof of the execution of a document. 

1 [P 147 C 2] 


Ishwari Prasad—for Appellant. 

A. P. Sen and II. C. Dull— for Respon¬ 
dents. 

Judgment. This appeal arises out of 
a suit for redemption brought by the 
plaintiff-appellant Hori Lal. One of the 
principal pleas taken in defence was that 
the plaintiff had no title to redeem. The 
first Court decreed the claim. The second 
Court has dismissed the suit, finding in 
favour of the defendants that the plain¬ 
tiff had no right of redemption. It is 
admitted that the plaintiff’s title rests 
upon a certain deed of sale, which is 3aid 
to have been executed on 17th August 
1834 in favour of his grandfather, a man 
named Salik Rim. The sale-deed is said 
to have been executed by one Daljit 
Singh. The property comprised in the 
sale-deed consisted of an 8-pies share, 
which was at tho time of tho alleged 
transfer subject to a mortgage. The lower 
Appellate Court has found that the plain¬ 
tiff failed to prove that Daljit Singh had 
executed this deed in favour of the plain¬ 
tiff’s preiecessor-in.interest, Salik Rim.. 
It is admitted that only two witnesses 
were produced in order to prove that 
this document had in fact been executed 
by Daljit Singh. The document,although 
not one which is required by law to be 
attested, purports to have been attested 
by three witnesses two of whom are pro¬ 
ved to be dead. The third attesting wit¬ 
ness, a man named Sitla Sahai, who was 
a clerk to Salik Ram, gave evidence in 
the case, hut he was unable to state that 
fchid document had in fact been executed 
by Daljit Singh. In his evidence he 
admitted that the document bore hi9 
signature as a witness, but he added that 
he had do recollection of Daljit Singh;, 
and he stated plainly that he was unable 
to remember tho circum9tanc99 in which 
the document came to he writtep and 
attested by him. There is not a word 
in the statement of this witness regar¬ 
ding tho signature of Daljit Siugh upon 
this document. The only other witness 
who was produced was tho Sub-Regis¬ 
trar of Sitapur. Even if we accept entire¬ 
ly tho statement of this man all that he 
says is that he registered the deed, that 
h9 knew Daljit Singh, the man who pur¬ 
ports to have executed it, and that he 
does not remember whether Daljit 
Singh signed the deed in his presence.- 
He further states that Daljit Sicgb 
admitted execution of the document in 
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his presence and deposed to the signa¬ 
tures of the two deceased attesting wit¬ 
nesses. There is not a word in the Sub- 
Registrar’s evidence by way of identifica¬ 
tion of the signature by Dal jit Singh, 
which appears oa this document. The 
learned Judge of the Court helow tou¬ 
ched upon various other matters affec¬ 
ting this question of proof cl execution 
but it is sufficient for me to say that 
the evidence on record does not amount 
to proof that the deed of transfer was in 
fact executed by Daljit Singh. I agree, 
therefore, with the finding of the Court 
below, and the finding is one of fact 
which is not open to challenge in second 
appeal. 


The learned Counsel who appeared for 
the appellant argued that there has been 
an error of law on the part of the Court 
belov. It was contended that in coming 
to his decision the District Judge has 
not paid regard to the provisions of Ss. 
67 to 73 of the Indian Evidence Act and 
further it was pleaded that the learned 
Judge failed to consider the bearing of 
S. 60, Registration Act, upon the case. 
With regard to the provisions of the 
Evidence Act, which have just been 
mentioned, it seems to me that there is 
nothing in them which can help the 
appellant. Whether a document is one 
which the law requires to be attested or 
not, it is necessary in all cases to prove 
that the document has been executed, 
that is to say, in a case liks the present, 
signed by the party who was making the 
transfer. The sections above mentioned 
lay down various, methods of proof 
which depsnd upon the question whe¬ 
ther or not the document is required by¬ 
law to be attested, but in all oases it is 
necessary to prove the signature of the 
executant. Stress has been laid on the 
provisions of S. 70 which declares that 
the admission of a party to an attested 
document of its execution by himself 
shall be sufficient proof of its execution 
as agiiDst him, though it be a document 

required by law to be attested. In ths 

first place, it does not appear that the 
S ’?° apply fc0 tbe do0d in suit 

which, as already said, was not a doou- 

ment of whioh the law required attesta- 
o- ^. D ^ h f aeo °ad place, the admis- 

" ref0rred t0 ^ 9. 70 only 
refers to admissions made in the course 

[of the trial [v.de Abdul Karim v. Salt 


man (l)J. No such admission was made 
in the course of the trial of the present 
suit, for the defendants denied the exe¬ 
cution of the deed by Daljit Singh : and 
lastly, any admission which can be avai¬ 
led of under S. 70 is only evidence against 
the party himself. It is impossible, 
therefore to allow the contention put 
forward for the appellant that an admis¬ 
sion of the execution by Daljit Singh to 
the Sub-Registrar of Sitapur was suffi¬ 
cient proof of execution as against the 
defendants- respondents. 

Next with reference to the terms of 
S. 60, Registration Act, here again it 
seems to me impossible for the appellant 
to rely upon this provision of the law 
in proof of execution of the document 
in dispute. S. 60, clause (2), provides 
that the certificate of registration is 
admissible for the purpose of proving 

that the document has been duly registered 
and that the facts mentioned in the endorsement 
referred to under S. 69 have occurred as therein 
mentioned.” 


Section 59 refers back to two earlier 
sections, namely S 3 . 52 and 58. S. 52 
lays down that the day, hour, place of 
presentation an l the signature of every 
person presenting a document for regis¬ 
tration shall be endorssd on every docu¬ 
ment at the time of presenting it. S. 58 
also provides that the document must be 
endorsed at the time of registration with 
the signature and addition of every per¬ 
son who admits the execution of the 
document. It is clear therefore that 
S. 60 read with these last two mention¬ 
ed sections could not be resorted to by 
the plaintiff for the purpose of proving 
the fact that Daljit Singh executed the 
deed now in dispute. I must hold 
therefore that the finding of the lower 
Appellate Court is not liable to be sot 
aside on any ground of law and this 
{** n S * 0 . must he taken that the plain- 
failed to prove execution of the 

It -T ° f hi9 P r ®deoessor in 
. ' V,lh fc ' 113 finding the case of the 
plain iff was bound to fail. I, therefore 

maintain the decree of the Court below 

and dismiss this appeal with costs. 

B - V ^ R K - Appeal dismissed. 

1. (1900) 27 OaiTooT —- 
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Kaskaiya Lal, A. .1. C. 

3:ra Lal and others —Defendant— 
Appellants. 

v. 

Ganesh Prasad — Plaintiff—Respon¬ 
dent. 

First Appeal No. 14 of 1914, Decided 
on 24th June 1915, from decree of 
Offg. Sub-Judge., Hardoi, D -14th 
November 1913 

(a. Oudh Laws Act (18 of 1876). S. 7-Wjib- 
ul-arz negativing right of pre-emption may 
be taken as evidence of contract between 
the cot barer* binding on successor—S. 7 is 

inapplicable. 

An entry in a waiib-nl-arz negativing a 
eastern of pre-emption may be taken as an evi¬ 
dence of a contract between the then cc-sharers 
of the village, which can be enforced against 
their snccessors-in-interest. Such a contract 
renders S. 7. Ondh Laws Act, inapplicable: 
A IB 19U PC 11 (P C) Ref [P US C 2] 

(b)Wajib-ul-arz -Construction—Co-sharers 
declaring their free right to transfer— 
Negatives right of pre-emption. 

An entrv in a wajib-ul-arz showing that at the 
time of its preparation the co-sharers of the 
villace stated that they had a right to transfer 
their shares whenever they liked, negatives a 
custom of pre-emption in the village: A IB 1914 
Oudh ltS Ref. _ . p 14 r , 

(cl Pre-emption — Cusalom-Prorf-fn 
stances that suits were decreed by consent .s- 
not sufficient to establish custom of pre¬ 
emption in absence of other evidence 

Instances to the enect that certain pre-emption 
suits relating to transfers in a village were 
decreed bv mutual consent of the patties to 
suits, are inconclusive to establish a 
o° p.«=P'io» i» .h». .UUs,. I nch 
a custom is not otherwise proved to 

Sami Ullah Beg and Syed Ah Mnham- 

mad —for Appellant. 

Gokaran Nath Uisra-lor Respon- 

Judgment—These appeals arise cut 
Of two rival suits for pre-emption 
brought in respect of a sale of a certain 
proprietary share in tne village Akbar- 
pur The defence, so far as it is materia 
for the purpose of these appeals was that 

rwr sra* 

i the time of the Regular 

Settlement states that the village 
originally belonged to cer-ain 
and Brahmans and was confircat-3 on 
account of concealment of “ msth ® 
British Government and made over to a 
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Brahman named Sita Ram and to certain 
Malis, who were sons of Sidha. The 
co-sharers at the time stated that they 
had a right to transfer their respective 
shares whenever they liked. The 
khewat at the village shows that there 
had teen several transfers of shares from 
time to time, but except in two instances 
no suits for pre-emption were filed in 
respect of the sales. In the first suit, 
which was filed in 1903, the right of 
pre-emption was not denied and the 
claim for pre-emption was decreed in the 
terms of a compromise then filed. In 
the second suit, which was decided in 
1912, pre-emption was similarly allowed 
by mutual consent. The evidence affor¬ 
ded by the wajib.ul-arz negatives the 
existence of any custom of pre emption 
and the instances cited by the plaintiff 
are in conclusive. In Sheikh Abdul 
Rahman v. Kale Khan (l) it was held - 
under somewhat similar circumstances 
that the presumption raised by S. 7, 
Oudh Laws Act, was rebutted by an 
entry of that nature in the wajib-nl-arz, 
and the observations of their Lordship; 
of the Privy Council in Kunurar Diqambar 
Singh v. Kunurar Ahmed Sayeed Khan 
(2) indicate that such an entry can, at 
all events, be taken as an evidence of a 
contract between the then cosharers of 
the village, which can be enforced against 
their saccessors-in-interest. Such a 
contract renders S. 7, Act 18 of 1876, in¬ 
applicable. The contract was not made 
for any specified periods and still 
subsists. 

The appeals are, therefore, allowed 
and the suits for pre-emption dismissed 
with costs here and below, which will 
be awarded to the defendants-veodees. 
The other -defendants will bear their 
own costs throughout. 

B.Y Ir k. Appeal a lloured ■_ 

—LA I R (1914) Ondh 165—231 C *13=17 0 C 

o a^R <1914) P C 11=23 I C 34=37 All 129 
=42 I A 10 (P C). 

A. I. R- 1916 Oudh 148 (2) 

Stuart, J. C. 

Radha Kishan aud others— Defend¬ 
ants—Appellants. 

V. 

WajidAli Khan and others —Plaintiffs 
—Defendants and Respondents. . 

Second Appeal No. 537 of 1914, Deci- 
Ped on 20th April 1916. 
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(a) Civil P. C. (1908), S. 11-Ref judicata 
— Decree obtained by fraud does not operate 
A s re* judicata —Evidence Act (1872), S. 44. 

The principleof res judicata Uid down in S. 11 # 
Civil P. C.. is substantially modified by the pro¬ 
visions of S. 44, Evidence Act, which establish 
the proposition that the principle does not ope- 
rito in the case of a decree obtlined by fraud: 1 J 
Bom. 821; 27 Cal. 891: 27 Cal. 11; 21 Ail. 
•212. and 20 All. 272. Ref. IP 150 C 1] 

(b) Practice —Pleadings— Plea of fraud 

taken at late stage but soon after fraud be* 
came known entertainable. 

A party who is not aware that a fraud has 
been committed, and does not set up tho plea in 
bis pleadings, is not estoppel from doing s> as 
soon as he becomes aware of the fraud. 

(P 150 G *2J 

Gokaran Nath Misra and Bansidhar 
Misra —for Appellants. 

Sami Ollah Beg—ioc Respondents. 

Judgment— Tbe village Dbarampur 
was divided in 1903 by a partition into 
three mahals: 

1. Mabal Ummat Fatima—18 biswas, 

2. Mahal Radha Kishan—G biswas. 

3. Mabal Lachmi Narain —4 biswas. 

The village is an alluvial village 

bounded on the ea9t by the Garra river 
which flows north and south. In 1911 
Wajid Ali and others, the mortgagees in 
possession of mabal Ummat Fatima, 
brought a suit against Gur Sahai, the 
owner of mahal Radha Kishan, for 23 
bighas 15 biswas, sutuated in old No. 398 
and Rs. 200 damages. Gur Sahai denied 
that this land belonged to Mahal Ummat 
Fatima. A reference to the old particiou 
proceedings shows that No. 393 had been 
left in 1903 as the land bslonging to all 
three mahals. It was formerly the bed 
of the river. As the river receded to the 
east, land which could in some cases be 
culturable was left dry and tbe suit in 
question was for possession of land of 
this nature. Tbe partition proceedings 
divided old No. 398 into fractional shares 
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interpolated entries was banded over to 
the Commissioners and on the basis of 
that map they reported that No. 398/2 
appertained to Mahal Ummat Fatima. 
After the Commissioners' report had 
been filed, the plaintiffs on the pretest 
that the colours of the old map had faded 
asked permission to file a clean map and 
the map which they filed subsequently 
contained do 'interpolations. The plain¬ 
tiffs had however gained their object. 
They obtained a decree on the basis of 
the interpolated entries and at tbe same 
time they got on the record tbe correct 
map. 

The decree was passed awarding them 
old No. 398/2 After it was passed, they 
applied for the return of the map 
with the interpolated entries. Their ap¬ 
plication was granted and the map was 
restored to their possession. In the year 
1913 the same plaintiffs filed Suit No. 992 
of 1913 on 14th November 1913 in tbe 
Court of the Munsif of Sh&habad against 
the owner of Mahal Radha Kishan 
amongst others. According to the allega¬ 
tions in this plaint old No. 398/2 had in¬ 
creased by alluvial accretions to a total 
area of 28 bigha9 2 biswa3 and they sued 
for recovery of 15 bighas 2 biswas out of 
that total area. The new numbers wore 
391, 392, 39G, 397, 398, 399, 400 and 401. 
On the same date Kutub-ud-din and 
others, alleging that they were tenants 
of 6 bighas 1 biswa, new No. 391, inclu¬ 
ded in the above 15 bighas • 2 biswas, 
having obtained that tenancy from 
Wajid Ali and others, the mortgagees of 
Mahal Ummat Fatima, sued the owner 
of Mahal Radha Kishan in Suit No. 991 
of 1913 for the recovery of possession 
over the plot that they alleged as being 
within their tenancy and Rs. 450 damages. 
The learned Munsif decided that the de- 


of tho mahals, but there was no demar¬ 
cation of the land. A Commission was 
issued in that suit and the plaintiffs filed 
a certified copy of tbs partition map. 
It has b^en found as a fact by the Dis¬ 
trict Judge (aud the finding cannot be 
challenged in second appeal) that in that 
map they made certain •interpolations. 
These interpolations showed that the 
laud had been demarcated. A block 
No. 398/2 was shown as though it belong¬ 
ed to Mahal Ummat Fatima and a block 
No. 393/1 was shown separately. These 
interpolations suggested that demarca¬ 
tion dia take place. The map with the 


oreeof 1911 operated as res judicata. In 
Suit No. 991 of 1913, he gave the tenants a 
decree for possession as tenants over 6 
bighas 1 biswa and for Rs. 44 damages. 
In the other suit he awarded to Wajid 
Ali and others a decree for possession 
over .as much land as had been awarded 
to them by the deoreo of 1911, but re¬ 
fused to award them the alluvial accre¬ 
tions aud awarded them no damages. He 
considered the question a9 to whether 
the decree of 1911 had been obtained by 
fraud and decided that it had not been 
obtained by fraud. The tenants then 
appealed to the District Judge asking for 
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higher damages. The owner of Mahal 
Radha Ki3han did not file a cross-appeal 
in that suit and filed no cross-objectious. 

a j i d Ali and others appealed against 
the decision of the Munsif in so far as 
he had not awarded them what they had 
claimed. 

The owner of Mahal Radha Kishan 
filed cross-objections asking that their 
suit should be dismissed. The learned 
District Judge found that the decree had 
been obtained by fraud, but as he con¬ 
sidered that the owner of Mahal Radha 
Kishan had acquiesced in the decree, be 
treated the decree as affording a good 
title. He considered that all alluvial 
accretions should go with the land ori¬ 
ginally decreed and decreed that appeal 
in full. He decreed the tenants’ appeal 
also in full for other reasons. There is a 
finding of the learned District Judge, 
which I find ’ to be a finding which can¬ 
not be impugned in second appeal, to 
the effect that the decree of 1911 was 
obtained by fraud. The owner of Mahal 
Radha Kishan has challenged the deci¬ 
sion of the learned District Judge in 
Appeals Ncs. 537 and 538 which I am 
now deciding. Although under the pro¬ 
visions of S. 11, Act 5 of 1908, such a 
judgment as that of 1911 would ordi¬ 
narily be final between the parties, the 
principle laid down in that section is 
substantially modified by the provisions 
of S. 44, Evidence Act. The provisions 
of S. 44 in themselves are sufficient to 
establish the proposition that the prin¬ 
ciple of res judicata dees not operate in 
the case of a decree obtained by fraud 
and this proposition has been laid down 
in a series of rulings which are as fol¬ 
lows: Mancliharam v. Kalidas (l), 

Nistcirini Dassi v. Nutido Ball Bo*e (2), 
Ha jib Panda v. Lakhan Seridli Malta - 
potra (3), Bansi LaI v. Dhapo (4) and 
Barkat-un.nissa v. Fazl 11 aq (5). The 
learned Counsel for the respondents does 
not contest the validity of this proposi¬ 
tion, but he urges that the appellants 
are estopped from taking the plea be¬ 
cause they did not raise the plea of fraud 
in their written statements or in appeal 
and he suggests that they acquiesced in 
the fraud. I find however that until a 

"T. (1895) 19 Bom 821. 

2. (1899) 96 Cal 891. 

3 . (I9f0) 27 Cal 11. 

4. (19C2) 24 All 242. 

5. (1904) 2G All 272. 


period subsequent to the institution of 
the suits of 1913 and the filing of tbe 
written statements the appellants were 
not in a position to plead fraud. When 
the suits of 1913 were filed they did not 
know that a fraud had been committed. 
Commissions were issued in the suits of 
1913. 

When the Commissioners arrived at 
the spot to carry out their duties, Wajid 
Ali and others gave them the map con •. 
taining the interpolations which had been 
returned to them by the Court. On this 
occasion the Commissioners detected the 
interpolations. Wajid Ali and others 
then pressed them for the return of the 
map to them and the Commissioners re¬ 
fused to return it. Then the Commis¬ 
sioners went to take a meal. On their 


return they found that the map had 
disappeared from their bundle of papers. 
Subsequently this map was produced be¬ 
fore the District Judge by theappellants. 
They had apparently obtained it from 
the person to whem it was handed over 
by Wajid Ali and others. It was not 
until the map with the interpolations 
was produced before the Commissioners 
and the Commissioners discovered the 
interpolations that the appellants were 
in a position to know that a fraud had 
been committed, and it is clear to me 
from the proceedings that as soon as 
they discovered that a fraud had been 
committed, they pleaded tbe fact. They 
could not of course, plead the fact in 
their written statements, for at the time 
that they filed their written statements 
they did not know that a fraud had 
been committed. They clearly raised 
the plea in appeal before the District 
Judge. There was noquestion of acquies- 
ence in any way. As soon as they dis¬ 
covered the fraud they pro'ested. Thus 
the learned District Judge’s view can¬ 
not be supported. The case stands that 
the land in dispute has never been de¬ 
marcated, and that the decree suggesting 
that it had been demarcated and that it 
was the exclusive property of the res¬ 
pondents w 49 obtained by fraud. 
Wajid Ali and others have no better 
position than joint proprietors. 

I shall now take these decrees separ¬ 
ately. The* plaintiffs in Suit No. 991 of 
1913 asserted that they were tenants. On 
my finding they are tenants holding their 
tenancy from some out of several joint 
proprietors. They obtained possession 
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of the land in their tenancy and Rs. 44 
damages from the learned Munsif. 
Against that decree the present appel¬ 
lants did not appeal and that decree is 
final. The appellants must be taken to 
have acquiesced in the granting of the 
tenancy and in the payment of damages 
by themselves to these tenants for not 
having permitted them to cultivate the 
land withio their tenancy. The remain¬ 
der of the decree, however that is to say 
the additions made to it by the learned 
District Judge, has been rightly chal¬ 
lenged by the appellants. I do not con¬ 
sider that the finding of the learned Dis¬ 
trict Judge with regard to the question 
of excess damages is a finding that can¬ 
not be challenged in second appeal. I 
think that it can be challenged in second 
appeal, and. I cut out all the additions 
that he has made to the decree. Wajid 
Ali and others, the plaintiffs in Suit 
No. 9 l J2 of 1913, have failed entirely to 
establish their right as exclusive proprie¬ 
tors. Their learned Counsel asks that I 
should give them a decree for joint pro¬ 
prietorship. I refuse to do this. Their 
action throughout the case has been of 
the most reprehensible nature and I re¬ 
fuse to make any concession towards 
thorn. They brought their suit on a 
certain allegation. They have failed on 
that allegation and their suit must be 
dismissed. As a result I allowed Appeal 
No. 537 and direct that the suit of Wajid 
Ali and others shall stand dismissed. 
They will pay their own costs and those 
of the appellants in all Courts. I modify 
the decree in Appeal No. 538 by award- 
ding to the plaintiffs in Suit No. 991 of 
1913 a decree for possession as tenants 
over 6 bighasl biswaand Rs. 44 damages. 
But as I consider that the plaintiffs in 
that suit havo been acting in collusion 
with Wajid Ali and others in pressing a 
dishonest claim, I direct that the plain¬ 
tiffs pay their own costs and those of the 
appellants in all Courts. 

B.V./r.k. Appeal allowed. 

A. I. R. 1916 Oudh 151 

Lindsay, J. C. 

Suraj Din and offers—Defendants— 
-Appellants. 

v. 

Wajid Plaintiff-Respondent. 

becond Appeal No. Ill of 1915 De- 
mided on 8th Maroh 1916. 


Contract Act (9 of 1872), Si. 69 and 70 
Mortgage decree — One defendant paying 
sued other defendants for contribution 
Some defendants were not parties to mort¬ 
gage decree— Held they were not liable— 
They having interest can redeem but not 
contribute. 

A foreclosure decree having beea passed in a 
suit, H’ oue of the defendants therein, redeemed 
the entire mortgage bv payment of the decretal 
amount in full. He then instituted the present 
suit for contribution again**. a number of defen¬ 
dants who were said to possess somo interest in 
portions of the mextgaged property. Defendants 
'J to 12, who were allege! tj be transferees of 
part of the mortgaged property after the execu¬ 
tion of the mortgage, pleaded inter ali* that 
they were not liable to contribution as they 
were not parties to the foreclosure suit. Iu 
that suit defendants 7 and 8 were alleged to be 
owners of tbo property and were joined as such 
owners. They were, however, found to be tres- 
[Mssers in a subsequent action for their eject¬ 
ment by the pr.-sent defendants 9 to 12: 

Held: (i)that plaintiff c.uld not claim con¬ 
tribution agiinst defendants 9 to 12 cither under 
S. GO or S. 70, Contract Act, as the payment was 
made by th* plaintiff iu his own interest for a 
decree to which the defeodaots were uot parties; 
(2) that defendants 9 to 12 had a right cf redemp¬ 
tion in respect of the property in their posses¬ 
sion, if it was included in the mcr'gag-*, and 
could not be ompdDd by a suit for contribution 
to piy to the plaintiff aoy portion of the money 
which he paid up undor the mortgato-decrea. 

[P 521 C 1, 2] 

Gokaran Nath Misra —for Appellants. 

S. Ali Muhammad for Sami Ollah Beg 
—for Respondent. 

Judgment.—This appeal arises out of 
a suit for contribution brought by the 
plaintiff-respondent Saiyid Wajid Ali 
against a number of defendants. The 
appellants in the present case were 
defendants 9 to 12 in the suit. The 
claim has been decreed in part by the 
Courts below and the above defendants 
come here iu appeal. The facts of the 
case may be briefly stated here. They 
are nob correctly set out in the judg¬ 
ment of the learned Judge. It appears 
that in 1882 a mortgage was executed 
in favour of one Ram Bakhsh by certain 
of the defendants and their predecessors- 
in-interest. According to the recitals 
contained in this raortgage-deed, there 
was an earlier mortgage in which the 
property mortgaged was Mauza Newada 
along with Mauza Samaopur. When 
the mortgage of 1882 was executed, the 
earlier mortgage deed was taken back- 
and it was expressly stated that the only 
property which was being mortgaged to 
Ram Bakhsh was Mauza Newada. Sub¬ 
sequently, the succe89ors-in-interest of 
she mortgagee brought a suit for fore- 
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closure of this mortgage. The plaintff in 
the present suit, Saiyid Wajid Ali, was 
one of the defendants in that case, being 
impleaded as a transferee of a portion of 
the mortgaged property. A foreclosure 
decree was passed and eventually the 
mortgage money was paid up by the 
plaintiff. 

It is not denied that in the foreclosure 
suit referred to, the present defendants- 
appellants were no parties. It is alleged 
that these appellants have become the 
owners of certain interests in this village 
of Newada, which they have derived 
from one Dsbi Din. It was alleged in 
the plaint that 29 bighas in the village, 
which was mortgaged, had been sold to 
Debi D:n and that after this a perpetual 
lease had been executed in favour of 
Debi Din affecting another area of 45 
bigbas. After Debi Din died the pro- 
perty came into the hands of the defen¬ 
dants 7 and 8 in the case, who ware 
afterwards found to be trespassers and 
who were ejected in a suit brought for 
the purpose by the present defend ints- 
appellants Suraj Din and others. At 
the time tha foreclosure suit was brought 
defendants 7 and 8 were impleaded. The 
plaintiff, having paid up the money 
which was due under the mortgage- 
decree, brought the present suit against 
a number of parties demanding contribu¬ 
tion from them of their shares of the 
mortgage debt. 

It being admitted that the present 
defendants-appellant3 (defendants 9 to 
12 ) were no parties to the mortgage 
decree, it is difficult to understand how 
either of the Court below came to en¬ 
tertain the suit. These appellants are 
certainly not bound by the decree and, 
therefore, were under no obligation to 
pay any money in order to satisfy the 
decretal debt, and so the plaintiff cannot 
be heard to maintain that he has a right 
of contribution by reason of the fact that 
he has paid up any monev which these 
appellants were under a legal obligation 
to pay. It will be obvious from what 
has been said above that the case cannot 
possibly fall under the provisions of 
S. 69, Contract Act. Nor again can it be 
brought within the purview of S. 70 of 
the same Act for, so far as can be ascer- 
tainod, the payment by the plaintiff was 
made in his own interest and was cer- 
jainly not done on behalf of these defen- 
Iants-appellants. The Court of first fn- 
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stance, while holding that these appel. 
lants were not bound by the decree in 
the foreclosure suit, nevertheless came 
to the conclusion that they were liable 
to contribute by reason of the fact that 
the two interests of which they are now 
possessed, that i3 to say, the proprietary 
interest in 29 bighas of land and the 
interest of perpetual leases in another 
area of 45 bighas, had been carved out 
of the mortgaged estate subsequent to 
the date of the mortgage, that is to say, 
subsequent to the year 1882. Thore is, 

I may observe, on the record no reliable 
evidence to show that the area of 29 
bighas wa3 detached from the mortgaged 
estate after the mortgage was executed, 
and again it appears to me to be a matter 
for some doubt as to whother this area 
of 29 bighas is really included in the 
property described in the mortgage of 
1882. 

There is a great deal of confusion on 
the record on this point. We find in the 
mortgage-deed of 1382 that the mort¬ 
gaged property is described a9 ' Mauza 
Newada excluding Mauza Samanpur.” 
It is stated that the 29 bighas to which 
reference has just been made are situat¬ 
ed in Mauza Samanpur, and there are 
certain copies of village papers on the 
record which leave me in doubt as to 
whether the mauzas of Newada and 
Samanpur have any separate existence 
or not. I do not, however, propose to 
deal with this matter which does not 
call for discussion in deciding the present 
appeal. Even if it be assumed for the 
sake of argument that the two interests 
which I have mentioned above were 
carved out of the mortgaged estate sub- 
sequent to the date of the mortgage 
which was afterwards foreclosed, the 
plaintiff is not entitled to call upon the 
persons who now hold those interests to 
contribute any proportionate share of 
any mortgage-debt which has been paid 
off hy him. If these two properties now 
in possession of the appellants were part 
of the mortgaged property, then it is 
obvious that the appellants had a right 
to redeem and that right to redeem still 
exists by reason of the fact of its not 
having been foreclosed in the suit 
brought by the representatives of the 
mortgagee, and these persons can cer¬ 
tainly not be compelled by a suit for 
contribution to pay to the plaintiff in 
this oase any portion of the money 
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which be paid up under the mortgage- 
decree. Tbe plaintiff has mistaken his 
remedy altogether and his suit ought to 
have been thrown out at once. I hold, 
therefore, that on the facts as desclosed 
the plaintiff ha9 no cause of action for 
this suit against the defendants.appel¬ 
lants. I allow the appeal, set aside the 
decree of the Court below and direct 
that the plaintiff’s claim again9t these 
defendants-appellants be dismissed with 
costs to them in all three Courts. 

B.V./r.K. Appeal allowed. 


A. I. R. 1916 Oudh 153 

Kanetaiya Lal, A. J. C. 

Dharam Raj-Kuar —Objector—Appel¬ 
lant. 

v. 

Lachhman Dhuj — Decree-holder — 
Respondent. 

Exn. of Decree Appeal No. 35 of 1915, 
Decided on 10th November 1915, from 
order of Addl. Judge, Fyzabad, D/- 3rd 
May 1915. 

Limitation Act (9 of 1908), Art. 182 (51- 
Application for withdrawal of money de¬ 
posited in execution is step-in-aid. 

An application made by a decree-holder for 
payment of money, realized in execution and de¬ 
posited in Court, is a step-in-aid of execution and 
an application for execution made within three 
years of the date of euch application for payment 
is not barred by limitation : Case law Ref. 

[P 154 C 1] 

Lachhman Das — for Appellant 

S. N . Roy for A . P. Sen —for Respon¬ 
dent. 

Judgment. Tbe question for consi¬ 
deration in this case is whether an ap¬ 
plication by a decree-holder for payment 
of the money realized in execution and 
deposited in Court saves limitation with¬ 
in the meaning of Art. 182, Lim. Act. 
It is urged on behalf of the judgment- 
debtor that the execution of a decree 

becomes complete, as soon as the decre¬ 
tal money is realized by the Court either 
by the sale of the property of the judg¬ 
ment-debtor or otherwise. But though 
such an execution may be complete qua 
the judgment-debtor, if the decree is fully 
satisfied it cannot be treated as having 
been completed qua the decree-holder 
until the money realized by the Court is 
paid to the decree holder. In Paran 
zmgh v. Jawahir Singh (l) and Zoor- 
r _Krishnamma Naidu (2), which 

1. (1884) 6 Ail 866. 

2. (1694) 17 Mad 165. 
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were followed in Bapuchand Jcthiram • 
Gujar Mugutrao (3), was accordingly 
held that an application by a judgment- 
creditor for the payment to him of money, 
which had been paid into Court on his 
account in execution of his deeiee, was 
an application to the Court to take a 
6tep in-aid of execution so as to save 
limitation. The Calcutta High Court, 
however, took a contrary :view in Baij 
Nath Prosad v. Ghanshyam Dass (4); 
Ananda Mohan Roy v. Hara Sundari 
(5) and Sadananda Sarma v. Kali San- 
kar Bajpai (6). The ground upon which 
it proceeded was that such an application 
was merely for an order of a ministerial 
nature allowing the decree-holder to 
withdraw the money, which, it had al¬ 
ready been determined, he was entitled 
to have in satisfaction of his decree. But 
an order of such a nature is nob always 
of a ministerial characoer, because there 
might be cases in which the decree-holder 
might have applied for execution on be¬ 
half of himself and other decree-holders, 
or an application might be made for the 
payment of the money by theheirs of ade- 
cree-bolder who had died after the money 
was realized, wherein an adjudication of 
right might become essential for the pur¬ 
pose of the payment of the money. A 
Court holding the deposit continues to 
bo seized of the case, till the money is 
paid over and any disputes arising in 
connection therewith are decided. There 
might also be cases where the correctness 
or sufficiency of the amount of the de¬ 
cretal money deposited by the judgment- 
debtor of bis own motion and the con¬ 
ditions on which the deposit was made 
might have to be gone into. The pay¬ 
ment cannot, therefore, be regarded as a 
purely ministerial act, any more than an 
application by a decree-holder, who may 
have purchased the property sold, for 
possession of tho property so purchased, 
which has been held in SarialoollaMclla, 
v. Raj Kumur Roy (7) to be an appli¬ 
cation in aid of execution, or an applica¬ 
tion for setting off the purchase-money 
towards the decree, which has also been 
held to be a similar application in Nawal> 
Safia Begam v. Nawab Raisunnissa (8)_ 
The Courts below w ere, therefore, riuht 

3. (1893) 24 Bom 3 0. -- 

• 4. (10011 8 OWN 382 - 

6. (1896) 23 Cal 196, 

0. (1906) 10 C W N 2S. 

7. (1900) 27 0*1 709. 

8. (1905) 8 0 0 161. 
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in holding that fcli9 application for exe¬ 
cution of the decree in question made 
within three years from the date of the 
Application made for the payment of the 
money was not barred by time. 

The appeal is accordingly dismissal 
with costs. 

B.V. / R. k . A ppea l dismi ssed . 

A. I. R. 1916 Oudh 154 (1) 

Lindsay, J. C. 

Partab Das —Defendant—Appellant. 

v. 

Kanhai Lai and another —Plaintiffs— 
Respondents. 

Second Appeal No. 123 of 1914, De¬ 
cided on 21st September 1915, from de¬ 
cree of Sub J., Unao, D/-23rd December 
1913. 

Civil P. C. (5 of 1908), O. 21, R. 95-Auc- 
tisn purchaser acquires full title from date 
of sale and need not seek possession. 

An auction-puicha : er of nankar tights acquires 
lull title to them from tbe due of his purchase 
and is net required to apply for p;sscssi>n under 
O. 21, R. 93, Civil P. C. IP 151 C 2] 

Bisheshwar Nath Srivastavi and Raje- 
shwari Prasad —for Appellants. 

Gokaran Nath Misra — for Respon¬ 
dents. 

Judgment. — The appellant in this 
case, Mahant Partab Das, is the superior 
proprietor of a village Darned Sahra Mau, 
which includes a hamlet or chak also 
called Sahra Mau. Three brothers Kun- 
dan Lai, Mul Ram and Ram Partab held 
•certain nankar rights in this village, 
that is to say, they were entitled to re¬ 
ceive a cash payment from the superior 
proprietor of the village of Rs. 60 per 
annum. These brothers mortgaged a half 
share of the nankar rights to the plaio- 
tiffs-respondeots in thiscase. The mort¬ 
gagees obtained a decree on their mort¬ 
gage in September 1897. This decree 
was made absolute in 1898. The pro¬ 
perty was put up for sale and purchased 
by the decree-holders themselves in April 
1905. The sale was coohrmel in May 
1905 and a sale-certificate was given to 
these respondents in the year 1906. On 
the basis of their purchase they brought 
the present suit to recover the arrears of 
nankar from the defend int-appellant 
for the years June 1909 to June 1912. 
Amongst other defences one defence put 
up was to the effect that the plaintiffs 
had Dot obtained possession of the pro¬ 
perty which they purchased within the 
time prescribed by law and that, thore- 
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fore, the suit wa3 barred. It seem 3 to 
have bean the impression of the defen¬ 
dant for some reason or another that the 
plaintiffs title to the half shire of the 
□ aokar rights, which they had acquired 
at the auction-sale, could not be per¬ 
fected without their making an applica¬ 
tion for possession in the sens9 indicated 
by O. 21, R. 95. A great deal of discus¬ 
sion cf this matter seems to have taken 
place in bjtb tb9 Courts below. It was 
found that ia the year 1910 the decree- 
holders did make an application for deli¬ 
very of possession under O. 21, R. 95 and 
that possession was ordered by the Court 
to be given to them and was given on 
15th July 1910. Why it was thought 
necessary to mike any application under 
this rule passes ray comprehension. 
R. 95, O. 21 has nothing whatever to do 
with cases of this kind. The property 
which the plaintiffs respondents acquired 
at the auction-sale consisted of the right 
to receive a sum of Rs. 30 per annum 
from the defendant-appellant, woo is the 
superior proprietor of the village. It is 
quite clear thit having purchased these 
rights at the auction sa'e there was noth¬ 
ing more which the plaintiffs could do. 
They ware from the moment of their pur-j 
chase entitled to assert their claim against! 
the present defendant. There was no 
reason whatever why they should go 
through the farce of asking the Court to 
direct delivery of possession under R. 95, 
O. 21. It is not necessary for me to dis¬ 
cuss this question any further. This ap¬ 
pears to have been substantially the 
only defoncs which the appellant was 
able to put aud it is the only point which 
is argued on his behalf here. I hold that 
the plaintiffs acquired a full right to 
claim Rs. 30 par annum from the appel¬ 
lant from the date of their purchase, 
namely 3rd April 1905. Tne defendant 
was not ia a position to resist this claim, 
and the plaintiff's claim was rightly de¬ 
creed. This appeal fails and is dismissed 
with costs. 

B.v./R.K. Appeal dismissed. 

A. I. R. 1916 Oudh 154 (2) 

Kanhaiya Lal, A. J. C. 

Ram Bhajati —Defendant Appellant. 

v. 

Sheo Darshan Singh &al others—PW\a- 
tiffs—Respondents. 

Second Appeal No. 529 of 1913, De¬ 
cided on loth July 1915. 
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Specific Relief Act (1 of 1877). S. 27 (b)— 
Mortgage may not be in good faith against 
pre-emptor if it is in effect a sale, yet it 
would be good against a person seeking 
specific performance of earlier contract— 
Circumstances when notices of earlier con¬ 
tract cannot be presumed, pointed out. 

A mortgage may not be quite in good faith qua 
a person entitled to pre-empt, if a sale was dis¬ 
guised under its cloak, but it may be a good aud 
a bona fide transfer us against a person who 
claims specific performance of an f arlier contract 
of sale entered into by him with the mortgagor. 

Where in a suit by a prior mortgagee against 
the mortgagor and the subsequent mortgagee foe 
ep»cific performance of a contract of sale of tho 
mortgaged property entered into between the 
prior mortgagee and the mortgagor before the 
contract of the subsequent mortgage, it was found 
that the subsequent mortgagee knew of the prior 
mortgage and also of the sale to the prior mort¬ 
gagee of the share belonging to tho mortgagor's 
brother, and that the terms of the subsequent 
mortgage were such as to make that mortgage 
well nigh irrede'/nablo: 

Held: that none of the above circumstances 
oould be regarded as sufficient proof of the fact 
that the subsequent mortgagee had notice of the 
contract of sale. (p 155 C 2 ] 

Basdco Lai —for Appellant. 

George Jackson and Muza ffar Hussain 
—for Respondents. 

Judgment. Io this case there was 
a contract of sale by Arjun Singh for the 
•sale of his half share in certain property 
to the plaintiffs in lieu of Rs. 260. The 
plaintiffs held a mortgage on that pro¬ 
perty from before and were in possession 
of it as mortgagees. Arjun Singh sub¬ 
sequently refused to carry out the con¬ 
tract, and saod the plaintiffs to pre-empt 
a sale of the other half share which was 
effected by his brother Sewa Singh. To 
raise money for the expenses of the pre¬ 
emption case be mortgaged his half share 
with Ram Bhajan, the defendant-appel¬ 
lant, in lieu of Rs. 250 out -of which 
Rs. 240 were paid before the Sub-Regis¬ 
trar. The suit for pre-emption was de¬ 
creed against the plaintiffs, but the de¬ 
cree subsequently became abortive owing* 
to the non-payment of the purchase- 
money or owing to a payment after the 
due date Meanwhile the plaintiffs 
brought this suit to enforce the contract 
of sale in regard to the half share' be¬ 
longing to Arjun Singh. Arjun Singh and 
his mortgagee Ram Bhajan were made 
parties to the suit. The Court of first 
instance dismissed the suit. r . 
appellate Court however decreed 
both the defendants, holding 
mortgage of Ram Bhajan wa« 

Sfcd was really a sale disguised a 


'be lower 
itagain9t 
that the 
1 illusory 
9 a mort¬ 


gage and that the assertions of good 
faith on the pirb of Ram Bhajan were 
‘absurd.*' That Coding is stated to be 
based on the circumstances that Ram 
Bhajinknewof the prior mortgage on 
the property and of the sale by Sewa 
Singh, aDd that the term9 of the mort¬ 
gage in favour of Ram Bhajan were such 
as to make the mortgage well nigh irre¬ 
deemable. 

None of these circumstances can how¬ 
ever be regarded as sufficient proof of 
the fact that Ram Bhajan had a notice 
of the contract of sale. The learned Dis¬ 
trict Judge observes that Ram Bhajau 
could scarcely have helped supposing 
that when the mortgagee had managed to 
buy half the property, he would attempt 
to prevent the other half from goiDg out 
of his hands and that Arjun Singh was 
likely to sell it because he had no money. 
A party cannot however be charged with 
notice by considerations of that nature. 
Under S. 27, Cl. (b), Specific Relief Act, 
a contract of sale cannot be enforced 
against a bona fide transferee for value. 
A mortgage may not be quite in good 
# faith qua a person entitled to pre-empt, 
if a sale was disguised under its cloak, 
but it may be a good and bona fide trans¬ 
fer as against a person who claims speci¬ 
fic performance of an earlier contract of 
sale entered into by him with the mort¬ 
gagor. There is no sufficient proof of 
notice in this case and the finding is 
vague and based largely on surmises. 
The appeal is therefore allowed and the 
plaintiffs’ claim is dismissed with costs 
here and below so far as the rights of 
Ram Bhajan under the mortgage of 12th 
June 1911 are concerned. The plaintiffa- 
re9pondents will bear their own costs 
throughout. 

B.v./r.k. Appeal allowed . 


A. VR. 1916 Oudh 155 

Stuart, J. C. 

Dondoo Singh and another —Plaintiffs 
—Appellants. 

v. 

Sheo Narain Singh and others —De. 
fendants—Respondents. 

Second Appeal No. 42 of 1916. Decided 
on 5th July 1916, from deorea of OfFg 

Sub. Judge. Sultanpur. D/- 30th Novem- 
ber 1915. 

(a) Limitation Act (1908). S. I4-Proceed- 
ing. for ejectment in Revenue CourU-Sub- 
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sequent suit filed in Civil Court—Time spent 
in Revenue Courts cannot be excluded. 

The time spent by the landlord without avail 
in trying to get the bolder of some of his lands 
ejected through the Revenue Courts as tenant 
cannot, under S. 14, Lim. Act, be excluded io a 
subsequent suit filed by the landlord in the Civil 
Ocurt for the purpose of having that bolder 
ejected as trespasser. IP 156 C *2] 

lb) Oudh Rent Act (22 of 1886), S. 127- 
Trespassers recognised at tenants for pur¬ 
poses of payment of rent. 

Under S. 127, Oudh Rent Act, a landlord can 
recognise trespassers as tenants only for the pur- 
pcse of payment of rent acd not of ejectment 
through the Revenue Courts. IP 156 C 2] 

Mumtaz Husain —for Appellants. 

Gakaran Nath Misra —for Respon¬ 
dents. 

Judgment. —The plaintiffs obtained 
title by means of a partition regularly 
conducted in the Revenue Courts to a 
certain share in the village of Maing on 
1st July 1901. The defendants obtained 
possession of certain plots aggregating 
three bighas ten biowas. On 3rd Novem¬ 
ber 1912 the plaintiffs issued a notice 
of ejeotment under the provisions of 
Ss. 51 and 55, Act 22 of 1886, against the 
defendants. The defendants contested 
the liability to ejectment in the Revenue 
Court by a suit instituted in accordance 
with the provisions of S. 56, Act 22 of 
1886. The suit was filed on 29th Novem¬ 
ber 1912. They asserted that they 
were not tenants of the plots but mort¬ 
gagees under a mortgage which had 
become irredeemable. The Board of Re¬ 
venue by its decision of 19th December 
1914 finally decided that the defendants 
were not tenants and that they could 
not be ejected by a notice. The plain¬ 
tiffs then instituted the suit out of which 
the present appeal ha9 arisen on 27th 
March 1915 against the defendants 
asking for their dispossession. The suit 
was instituted in the Court of the 
Munsif of Sultanpur. 

The lower Courts have dismissed the 
6 uit as being barred by limitation. It is 
clear that unless the case cm be brought 
outside the ordinary provisions of the 
law, the suit is barred by limitation for 
the title of plaintiffs originated on 1st 
July 1901 and the suit was not instituted 
till 27th March 1915; and on a finding of 
fact, which cannot be impugned in 
second appeal, the plaintiffs were not in 
possession between 1st July 1901 an 
27th March 1915. The appellants, how- 
over, endeavour to apply the provisions 
of S. 14, Act 9 of 1903, and ask that the 


period from 29th November 1912 to 19th 
December 1914 should be excluded as 
they were prosecuting with due diligence 
another civil proceeding upon the same 
cause of action in good faith in the Rent 
Courts, which from defect of jurisdiction 
or other cause of a like nature were un¬ 
able to entertain it. It is to be observed,, 
however, that the cause of action is not 
the same. In the Rent Courts they 
endeavoured to resist the claim of the 
defendants to have the notice of eject- 
ment 9et aside upon the ground that the 
defendants were tenants. Now they 
seek to eject them as trespassers. Of 
course they cannot seek to eject them 
through the Civil Court on the plea that 
the defendants are tenants. Some re¬ 
ference has been made in the lower 
Court’s proceedings to the provisions of 
S. 127, Act 22 of 1886. But the pro-| 
visions of that section have no bearing, 
upon the fact3 of the present suit. The 
plaintiffs at no time endeavoured tc 
utilize the provisions of S. 127. They 
could not recognize trespassers as tenants 
for the purpose of ejectment through the 
# Revenut Court. Tney never attempted 
to recognize them as tenants for tho 
purpose of payment of root. I find that 
the plain tiffs-appellants are not entitled 
to utilize the provisions of S. 14, Act 
9 of 1908, for the purpose of extending 
the period of limitation, that their suit 
is barred by limitation, and that it has 
been rightly dismissed. I, therefore, 
dismiss this appeal. The appellants will 
pay their own cost9 and those of the 
respondents. 

b.v./r.k. Appeal dismissed. 
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Lindsay, J. C. 

Sheo Narain Singh —Plaintiff Appel- 
int. 


v. 


Bisai Singh —Defendant Respondent.. 
Second Appeal No. 303 of 1915. Decu 
9 d on 3rd March 1916, against the de 
ree of Sub-Judge, Rae Bareli, D/- 1 /th 

Adv 1 eM e , Po..e..ion-NeiRhbour-Right ac- 
uired ii the same in which the person holdr 

le neighbouring land. . 

Where a p:rson in possession of a certain an 

squires by adverse possession fO“ e . ot “" of 
djoining it. he gets tho same nsbts in respect J 
ae land thus acquired as ho has \ni P 
ie land already in his possession fro ® p b JJ5o 
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Ram Bharose Lai —for Appellant. 

Gokaran Nath Misra —for Respondent. 

Judgment. —This is a plaintiffs ap¬ 
peal arising out of a suit for ejectment. 
The plaintiff is the talukdar of a village 
called Jagatpur Bicbkaura in the Rae 
Bareli District. The defendant-respon¬ 
dent Bisai Singh is a man who owns cer¬ 
tain plots in this village as an under¬ 
proprietor. The case set out in the 
plaint was to the follosvioa effect. It 
was alleged that the plaintiff had been 
the owner of a plot of land in this 
village No. 610 old, which was described 
as consisting of U9ar land. To the south 
of the plot in question it was alleged 
that the defendant Bisai Singh owned a 
plot No. 608 old, No. 692 new, and it 
was asserted in the third paragraph of 
the plaint that in or about June or July 
1911 the defendant had wrongfully inclu¬ 
ded in his plot No. 692, 4 biswas 5 bia- 
wansis of the usar plot No. 610. In the 
plaint it was further alleged that the 
plaintiff had asked the Revenue Court 
to have the boundary between thess plots 
corrected. The Revenue Court refused to 
entertain the application and for this 
reason the present suit was brought. 
The relief claimed, therefore, was that 
the plaintiff might be given possession 
•of 4 biswas 5 biswansis, on the ground 
that the defendant had unlawfullyeacro- 
ached upon this area which belonged to 
the plaintiff's plot No. 610. 

The first Court deoreed the claim in 
part. The lower appellate Court distnis- 
•aed the suit. The Court of first instance 
had relied principally on a report made 
by an amin. The learned Subordinate 
Judge, who tried the appeal, declined to 
accept the report of the amin as being 
reliable evidence in the case. He dis- 
oussod the evidence at great length, in 
particular the documentary evidence 
consisting of settlement maps and khas- 
ras, and the conclusion at which he 
arrived was that at the time of the first 
settlement the plaintiff's plot No. 610 
had an area of 5 biswas 4 dhurs. Accor¬ 
ding to the old settlement map this plot 
was a long narrow atrip of land which 
Tan along the north side of a number of 
other fields, one of which was the defen¬ 
dant's old No. 608. In the old settle, 
ment map No. 610 had been described 
® 3 a rasta and the Subordinate Judge 
found that this atrip of land had in part 
beoome gradually absorbed iu the adjoi- 
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ning fields and had become nothing but 
a boundary line or mend. It was proved 
that by the time of the new settlement 
survey which took place in the year 
1891, the area of No. 610 had become 
reduced to 1 biswa 18 dhurs. So far, 
therefore, as an encroachment had taken 
place on the north side of the defen¬ 
dant’s plot No. 608, the Subordinate 
Judge was satisfied that it must have 
taken placs before 1891. In other words, 
the encroachment wo more than 25 
years old at the time this suit was brou¬ 
ght. In this way he was of opinion that 
any land which had been eo encroached 
upon by tho defendant had bocome his 
property by right of adverse possession. 
He further went on to say that there 
was nothing on the record to show that 
the defendant could have encroached on 
the north side to an extent greater than 
18 dhurs, for thesimple reason that there 
was nothing more upon which an encroa¬ 
chment could be made. It was, of oourse, 
made to appear during the trial that the 
area of the defendant’s p'ot No. 603 old, 
No. 692 new, had become larger since tho 
time of the first settlement but, as the 
Subordinate Judge found, it did not 
necessarily follow from this that the 
encroachment wa9 at the expense of the 
plaintiff. The whole case of the plain¬ 
tiff has been devoted to impugning the 
findings of fact arrived at by the lower 
appellate Court. In my opinion the 
appeal cannot suoceed, for it is suffi¬ 
ciently clear that the learned Subordi¬ 
nate Judge has not been guilty of any 
error of law in dealing with the evidence 
upon the record. The fact 9eems to be 
that the plaintiff has been trying to 
shift his ground and to escape from the 
case which he set up in the plaint. He 
came into Court with the allegation that 
a small area of 4 biswas 5 biswansis had 
been taken out of his plot No. 610 in or 
about 1911. That case he failed to prove 
aDd consequently I hold that the Court 
below wa9 right in dismissing his suit. 

With regard to an observation in the 
concluding portion of the Subordinate 
Judge’s judgment in appeal. I note that 
there is some confusion. The Subordi¬ 
nate Judge at first appears to have thou¬ 
ght that the defendant had beoome an 
under proprietor of the 18 dhurs which 
had been taken out of plot No. 610. 
Later on, it looks as if he had oome to 
another conclusion, for he puts on record 
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that the defendant appears to have no 
higher rights than those of a mere ten¬ 
ant in respect of this area of 18 dhurs. 
As to this part of the case, it seems to 
me that the position of the defendant is 
quite clear. It is an admitted fact that 
plot No. 603 is held by the defendant as 
an under-proprietor and as his title to 
the 18 dhurs mentionei above has been 
found to be established on the ground of 
■adverse possession, it seems to me that 
the character of that possession must be 
the same as the character of the posses¬ 
sion with which plot No. 608 has been 
held. In other words, the proper con¬ 
clusion is that the defen lant has obtai¬ 
ned by virtue of possession under-pro- 
orietary rights over this 18 dhurs of 
land. 

For the reasons given above I maintain 
the judgment of the lower Appellate 
Court and dismiss the appeal with costs. 

B.V./R.K. Appeal dismissed. 
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Kanhaita Lal, A. J. C. 

liar Sahai —Plaintiff—Appellant. 

v. 

Dhanpal Singh and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 290 of 1911, Deci¬ 
ded on 23rd July 1912, from the decree 
of Sub-Judge, Kheri. D/ 25th May 1911. 

(a) Landlord and Tenant—Grove—Grove 
when ceatei to retain its character as such — 
Question is more or less one of inference 
from surrounding circumstances. 

There is no criternn laid down by law for 
judging when a grove cerses to retain its cha¬ 
racter as such. The question is more or less one 
of inference ti be drawn from the surrounding 
circumstances. And the fact that the landholder 
took- no objection to the grove-holder's planting 
new trees when the grove began to lose its 
character as such, must te taken into account 
in iud^ing the character of the property. 

1 [P 159 Cl] 

(b) Landlord and Tenant—Grove—Portion 
of grove becoming devoid of trees —Land¬ 
holder is not entitled to resume portion— 
Teuure must stand or fall in entirety. 

A grove-holder is entitled to hold possession 
of the plot covered by the grove so long as it 
retains the character of a grove. And the m‘re 
fact that a portion of the grove has become de¬ 
void of trees does not entitle the landholdor to 
resume >hat portion of it, inasmuch as the plot 
must, in the absence of pr of of an agreement or 
a custom to the contrary, be taken to have been 
granted as a whole and the tenure must, there¬ 
fore, stand or fall in iu entirety: 2 O. C. 73 and 
9 O, C. 103 Re/. [P 159 Cl] 

Budra Dutt Sinha —for Appellant. 

Bam Chandra —for Respondents. 


Singh (Kanhaiya, Lal, A. J. C.) 191& 

. Judgment. The plaintiff-appellant 
is the occupant of grove land No. 706 
old, corresponding with 1413 new khasra. 
Defendant 2 is the taluqdar of the village 
in which the grove in suit is situated. 
The plaintiff's allegation was that 
defendant 1 , who is a servant of defen¬ 
dant 2 , prevented the plaintiff from 
grazing his csttle over the grove land 
and wrongfully cnltvated a portion of 
the grove area and cut and appropriated 
all the patwar growing over the ditch. 
He, therefore, sued for a declaration that 
the plaintiff was entitled to remain in 
possession and enjoyment of the grove 
land and to graze his cattle therein so 
long as it retaicel the character of a 
grove and that the defendants had no 
right to interfere with the plaintiff's oc¬ 
cupation of the same. The plaintiff also 
sued for Rs. 10 damages ou account of 
the I 033 suffered by him by the defen¬ 
dant’s act. The defence was that only- 
three green trees and IS dried trees 
stood on the plot in question, that the 
said land did not retain the character of 
a grove and that according to the custom 
obtaining in the village, the landholder 
had th9 right to cultivate the whole 
area. 

The Courts below foanl that the land 
in question did not retain the character 
of a grove and that the landholder had, 
therefore, the right to cultivate the same. 
In appeal, it is contended that the num¬ 
ber and position of trees, standing on the 
plots in question, ware sufficient to in¬ 
dicate that the land maintained its 
character of a grove and that the land¬ 
holder bad no right to cultivate the laod 
so long as the grove or any portion of it 
existed over it. It appears from the find¬ 
ings of the Courts below that there were 
36 trees standing on the plot in question 
at the time of the Settlement. The plain¬ 
tiff had then filed a suit for possession of 
the said grove with the land occupied ba¬ 
it, aod by an order of the Settlement 
Officer, dated the 15th January lb70, the 
plaintiff was awarded possession over the 
said grove and his claim with regard to 
the right to the land was dismissed. 
The finding of the Settlement Officer was 
that the said grove originally belonged 
to Mangal Khan, who died without leav¬ 
ing any heirs, that only two or three 
trees were left on the land at the time of 
Mangal Khan'6 death and that, about 
two or throe years later, the grove ip 
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question wasplantel byNur Muhammad, 
a S9rvanfc of the plaintiff, and a well and 
a chabutra were constructed therein. 
The chabutra still exists and the sou- 
them portion of tb9 grove is, according 
to a map prepared by the Amin, occu¬ 
pied by 6 green and IS dried trees, while 
the nothern portion is occupied by 11 
greea trees, 11 of which are said to have 
jbeen planted betwaea 8 to 15 years ago. 
jTbere is no criterion laid down by law 
jfor judging when a grove ceases to retaiu 
its character as such. The question is 
more or less one of inference to be drawn 
from the surrounding circumstances, 
jand, though a portion of the area in the 
centre is at present not occupied by 
trees, there is nothing to indicate that 
the grove has ceased to retain its cha¬ 
racter as such, for 18 green trees are 
still standing there occupying almost 
different siles of the grove. According 
to the decision in Mehdi Ali Khan v. 
pur din (l) the tenant is entitled to hold 
possession as long as the plot in question 
retains the character of a grove, and as 
observed in /wala Singh v. Sahcb Din 
Singh (2) the mere fact that a portion of 
the grove has become devoid of trees 
would not entitle the landholder to re¬ 
sume that portion of it. The plot must 
be taken to have been granted as a whole 
and the tenure must stand or fall in its 

entirety. Piecemeal resumption of a grove 
is not permissible. The question is not 
so much of customary law as of the 
terms of the contract between the grant¬ 
or and the grantee, and in the absence 
0| proof of an agreemeot or a custom 
authorising the landholder to take pos¬ 
session of such portion of the land as has 
become devoid of trees, it must be held 
that the grantee has a right to occupy 
the whole plot so long a9 i 6 retains t he 
character of a grove, and the grantor has 
no right to resume as long as any portion 

Th« f 8 "° v « C0Dtin «^to he.used as such. 
The landholder in the present case had, 

therefore, no right to resume and culti¬ 
vate any portion of it. No objection was 
raised on behalf of the landholder to the 

: fche 11 “ 0kv tree9 ' n °w exist¬ 

ing, by the respondents, 8 to 15 vbars 

back, aDd that must therefore, be taken 
into account in judging the character of 

hfnk 1 d ° DOfc ’ ^^uently, 

thinkthat_ Uiere wa3 a «y justification 

1 . (lays) a oc 78 . --- 

2. (190G) 9 0 C 109. 


for the Courts below to dismiss the 
plaintiff's claim so far as he claimed a 
right to occupy the lind in dispute for 
the purposes of maintaining the grove. 
The piaiotiff-appellant does not press 
his claim for damages. 

The appeal is, therefore, allowed and 
the plaintiff's claim decreed for an in¬ 
junction, restraining the defendants from 
interfering with the lan 1 in dispute so 
loog as the grove in quistioa cr any por¬ 
tion of it subsists. The plaintiff will 
get his costs throughout from the defen¬ 
dants, who will bear their owq co 3 ts. 

B.v./r.k. Appeal allowed. 

A. 1. R. 1916 Oudh 159 

Stdakt, A. J. C. 

Gangn liakhsh Singh and others — 
Plaintiffs—Appellants. 

v. 

Ahbaran Singh and others— Defendants 
—Respondents. 

Second Appeal No. 345 of 1914, Deci¬ 
ded on 7th January 1916, from decree of 
Addl. Dist. Judgs, Lucknow, D/-23rd 
April 1914. 

Hindu Law—Debt*— Joint family—Ne- 
ceisity —Marriage etpenei of daughter of. 
deceased coparcener i* family neces*iiy. 

In a joint Hiudu family ot tbakurs of Oudh. 
governed by tho Mitakshara law, money borrowed 
to meet ihe espensesof ihe marriage ofu daughter 
of a de.’easel raembor, to wbos, property tho 
remaining mile members have succaedoi bv 
survivorship, is nicuov borrowed for a family 
necessity: 26 Mad. 505 Dis. from. ji» 1G0 C l’j 

Surendra Nath Boy for Adilya Prasad 
—for Appellants. 

Gokaran Nath Uisra— for Respon- 
aeots. 

Judgment.— The learned District. 
Judge found that out of a consideration 
of Rs. 3.000 Rs. 1,103 represented an 
amount due on an antecedent debt and 
Rs. 1,600 were borrowed for family 
necessity. The appellants seek to avoid 
the hnding that [the amount was due on 
an antecedent debt, which on the face of 
it .s a finding of fact, hy putting in an 
athiavit to the effect that one of the 
witnesses on whom the Courts relied 
had perjured himself as shown by certain 
assertion, which he had m ide in* another- 

the fJr rk r6RS0n t0 8 U PP°9* that 

the fact that he made those assertions 

necessarily icontradmts his statements in 

rr oaa r' u r-p^ibie to au 

oredit the witness for such a reason 

tha^dJ°“ ' that faob «« Courts based 
their decision noton the evidenoe of this 
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witness only, no reasons have bean made 
oat (or going behind the finding of fact. 
The appellants seek to avoid the finding 
on the second point by arguing that the 
purpose for which the Rs. 1,000 wore 
borrowed—the marriage of a daughter 
of a deceased brother (as found on the 
facts) is not a legal necessity.^ln support 
of this view their Counsel quotes the 
decision in Sundari Animal v. Snbra- 
mania Ayyar (l). This decision lays 
down that under the Hindu law a father 
is under no legal obligation to get his 
daughter married. I do not desire to 
question the validity of this pronounce¬ 
ment with regard to Hindus in the 
Madras Presidency. I cannot however 
accept it as any authority in this case. 
Here in a joint Hindu lamily of Thakurs 
governed by the Mitakshara law money 
was raised to meet the expenses of the 
marriage of a diughter of a deceased 
member towho3e property the remaining 
male members had succeeded by survi¬ 
vorship. It is impossible for anyone 
with the slightest acquaintance with the 
customs and ideas of any branch of the 
thakurs in Oudh to hold that money so 
borrowed was not borrowed for a family 
necessity. I dismiss the appeal. The 
appellants will pay their own costs and 

those of the respondents. 

B.v./R.K. Appeal dismissed. 

1 . (1903) ‘20 Mad 505. 
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Stcart and Kanhaiya Lal, A. J. Cs. 

Lal Jagroop Singh and osiers—Defen¬ 
dants—Appellants. 

v. 

Banktaishwar Rawan Bahadurpal 
Singh —Plaintiff Respondent. 

Civil Misc. Appeal No. 54 of 1914, De¬ 
cided on 25th May 1915, against order of 
Sub-Judge, Partabgarb, D/- 31st August 


Arbitration— Award—Requirements of 
enforceable award stated it must be de- 

^'^tn'award ought to be certain, so that no re¬ 
asonable doubt can arise upon the face of it as 
to tho arbitrator's meaning, or as to the naturo 
and extent of tho duties imposed by it on the 
parties; in other words, it ought not to be m- 
fructuous and incapable of execution. ^ c ^ 

(b) Civil P. C. (1908), Sch. 2 Para. 20 - 
Application to file on award which is un¬ 
certain and ambiguous It can bo set aside- 


Though Court cannot remit parties can again 
refer. 

Where an award, made without the interven¬ 
tion of, and then filed in, Court, is uncertain 
and does not specify either tho amount or tho 
land award-d or does not give directions sufficient 
to enable it to be ascertained or identified, It is 
liable to be set aside on account of uncertainty. 
The Court has no power to remit such an award 
to the re-consideration of the arbitrator, but it is 
nevertheless opeo to the parties to go back to him 
and ask him to make a complete award, treating 
the arbitration as still pending. [P 161 C 2] 


Ali Mohammad— for Appellants. 
Mahommad Wasim —for Respondents. 


Judgment. —In this ca9e the father 
of the plaintiff and thedefendants execu¬ 
ted an agreement to refer the matters in 
difference between them to the arbitra¬ 
tion of certain talukdars. The dispute 
between the parties related to the method 
of payment of the maintenance and the 
expenses of marriage and funeral cere¬ 
monies allowed to the defendants and 
the title to certain groves, personal and 
ancestral, which the defendants claimed 
as their property. There was also a dis¬ 
pute in regard to the provision to be 
made for the construction of two houses 
for the residence of the defendants. The 
agreement authorized the arbitrators to 
settle the above disputes in accordance 
with the terms of a previous compromise 
entered into between the parties in ano¬ 
ther case on 31st January 1883, and gave 


them the option of either fixing a money 
payment or of awarding land in per¬ 
petuity yielding income sufficient to meet 
the expenses aforesaid. By the previous 
compromise referred to in the agreement 
Surajpal Singh, the father of the plain¬ 
tiff, was recognized as the sole proprietor 
of the Chandapur estate, and the present 
defendantsand their heirs weredeclared to 
be entitled to an allowance of Rs. 1,000 per 
year, besides the expenses of marriage 
and funeral ceremonies according to their 
status, from the talukdar. It was fur¬ 
ther therein agreed that the talukdar 
f hall provide for the construction of two 
houses for tho residence of the defen¬ 
dants, wherein they shall have an ab¬ 
solute proprietary right, and that in re¬ 
gard to groves, which were ancestral or 
personal, the defendants would get their 
shave of the produce of fruits and wood 
as claimed. 

The arbitrators made a unanimous 
award on 10th July 1913, giving the de¬ 
fendants land yielding Rs. 1,200 per year 
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in lieu of tb9 maintenance and the ex¬ 
penses of marriage and funeral cere¬ 
monies payable to them, allowing them 
a heritable but not a transferable right 
in the same. They also directed the plain¬ 
tiff to give 3 bighas of land to the defen¬ 
dants for building houses close to the 
land given in lieu of the countenance and 
to pay them R?. 600 for the costs of the 
construction of the two houses over the 
same. Tn regard to the groves they held 
that the talukdar had acquiroi 20 groves 
by right of escheat, and that the parties 
were entitled to have the remainder 
partitioned. The arbitrators however 
did not specify the numbers or boun¬ 
daries of the land awarded or of the 
groves which were held to be liable to 
partition. The plaintiff applied to have 
the award filed in Court. The objection 
of the defndants was that the award was 
vague and indefinite and that the arbi¬ 
trators had exceeded the powers given 
them by the agreement of reference. The 
learned Subordinate Judge accepted the 
award. But it is obvious that the failure 
of the arbitrators to specify the land al¬ 
lotted in lieu of the maintenance and 
expenses of marriage and funeral cere¬ 
monies or for the construction of houses 
rendered the award infructuous and in- 
capable of execution. "Any award,” says 
Russell 

“ ought to be certa'n, s>that no reasonable doubt 
can arise upon the face of it as to the arbitrator's 
meaning, or as to the nature and extent of tho 
duties impossod by it on the parties." 

(Russell on Arbitration, 9th Edn. p. 
204 ) When the award is uncertain and 
does not specify either the amount or the 
land awarded or doe9 not give directions 
sufficient to enable it to be ascertained or 
identified, it is liable to be set aside on 
account of uncertainty. We have no 
power to remit the award to the arbi¬ 
trators for the specification of the land 
and groves dealt with therein. But it is 
open to the parties to go back to the 
arbitrators and ask them to make a com¬ 
plete award treating the arbitration as 
atm pending. The plaintiff-respondent 
is willing to withdraw his application for 
the filing of the award to enable him to 
approach the arbitrators again with a re¬ 
quest to make a complete and. definite 
award. The application is therefore al¬ 
lowed as withdrawn with liberty to file a 
dresh one after the award is completed 
1916 0/21 & 22 


The parties will, under the circum¬ 
stances, bear their own costs throughout. 
R.V/r.K. Case wiihdrav-n. 
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Lindsay, T. C. 

Bahadur Singh and others —Plaintiffs 
—Appellants. 

v. 

Madho Singh and others —Defendants 
— Respondents. 

Second Appeal No, 92 of 1914, Deci¬ 
ded oi 3rd April 1916, from decree of 
Addl. J., Lucknow, D/-18th December 
1913. 

(a) Evidence Act (1 of 1872), S. 66—Suit 
for redemption—Mortgage deed alleged to 
be with defendants—Denial of possession— 
Notice to produce—Secondary evidence in 
proof of existence of mortgage was held ad¬ 
missible. 

In the plaint of a redemption-suit the plain* 
tiffs allegoi thnt the original mortgage deed vvai 
in the defondants* possession, and asked the 
Court to have the deed summoned from the de¬ 
fendants. No formal petition asking the Court 
to call for the doed was ever put in by plaintiffs, 
but the defendants definitely denied in their 
written statement the exisleuce of thi alleged 
deed: 

Held: thit having regard to tho provisions of 
S. 60, Evidence Act, the case was one in which 
tho plaintiffs could claim to give secondary evi¬ 
dence of the existence aud contents of tho inort.- 
gajie*dced in suit. [t> IG 3 C I) 

Hel:l % further, that under tho circumstances 
of the esse the Court might, in the exerciso of 
the discretion reserved t> it by S. G6, Evidence 
Act, dispenso with the issue of a notice to pro- 

duco : _ [P 1G3 C 1} 

(b) Evidence Act (1 of 1872), S. 63 (S)— 
Admission in prior proceedings good secon¬ 
dary evidence of contents and execution of 
document. 

Tho evidence afforded by tho admissions made 
by tho mortgagee beforo a Court in a provious 
case regarding the existence and contents of tho 
mortgage-deed is good secondary evidence with- 
.n the meaning of S. 03, Cl. (5), Evidence Act, 
and sufficiently proves tho execution ol the deod. 

_ , IP 105 C i) 

fokaran Nath Misra and Puttoo Lai 

for Appellants. 

Za \ ur Ahmad—lor Respondent. 

Judgment. —This second appeal has 
arisen out of a suit for redemption 
brought by three plaintiffs, Bahadur 
Stngb, Chandika Singh and Sheoratan 
Singh. The oase set out in the plaint 
was an follows: It was alleged that the 
mortgage of which redemption was being 
sought had been executed on 3rd of May 
I860 by one Shankar Singh/who is now 
represented by the three plaintiffs and 
defendants. 18 and ID. The mortgagees 
were stated to be two men Aihar 
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Sinah and Gurdin Singh, who are now 
represented by defendants, 1 to 15. 
In the second paragraph of the plaint 
the details of the mortgage-deed set up 
by the plaintiffs were set out. It was 
alleged that the mortgage-money was 
Rs. 260-5 0 and that one of the condi¬ 
tions was that the mortgagees were to 
hold possession of the mortgaged pro¬ 
perty and to appropriate the profits in 
lieu of interest. The area of the mort¬ 
gaged property was given as 19 bighas 
13 biswas. The period of the mortgage, 
it was said, was six years and the mort¬ 
gagor was to be entitled to redeem at 
any time in the fallow season Jeth. In 
the last paragraph of the plaint it was 
stated that the original of the mortgage- 
deed referred to was in possession of 
defendants 1 to 15 and the Court was 
askel to summon it from their posses¬ 
sion. The deforce set up wa3 to the ef¬ 
fect that the deed specified in the plaint 
had no existence. The answering defen¬ 
dants admitted that they first obtained 
possession of the poperty in dispute un¬ 
der a mortgage which was executed in 
the year 1256 Fasli. It was stated that 
this was the only mortgage in existence 
and that the period for redeeming it had 
expired and that consequently the suit 
was barred. It was admitted in para. 11 
of the written statement filed by de¬ 
fendants 1 to 14 that certain proceed¬ 
ings for redemption of this mortgage bad 
taken place at the time of the first Re¬ 
gular Settlement in the Court of Munshi 
Neamat Ali Khan, Extra Assistant Com¬ 
missioner. It wa9 further stated that 
this litigation was terminated by a com¬ 
promise dated the 3rd of May 1865, by 
which the pre-existing state of affairs 
was allowed to continue. 

It was denied that any fresh deed of 
mortgage had been executed during the 
pendency of this litigation in the Court 
of the Extra Assistant Commissioner. 
In para. 13 of this written statement a 
depd of further charge was also set up 
and in para. 14 it was pleaded that 
if the plaintiffs wore found to be en¬ 
titled to redemption, thay were liable 
to pay a sum of R9. 2.55,571 10-0 in 
order to secure redemption. The Court 
of first iostanco gave the plaintiffs a 
decree for redemption upon payment of 
the principal sum. Rs. 260-5-0. The 
original deed of mortgage referred to in 
the plaint wa9 not produced in Court 


and in the circumstances the Munsif was 
of opinion thet the plaintiffs were en¬ 
title! to give secondary evidence of the 
cootenis of the deed. For that purpose 
thsy relied upon certain certified copies- 
taken out of the proceedings of the case 
which was pending before Munshi Nea¬ 
mat Ali Khan in the year 1865. Rely¬ 
ing on these copies, which consisted of 
statements and the order of the Court,, 
the Munsif was of opinion that the 
plaintiffs bad succeeded in establishing, 
the execution of the mortgage deed upon 
which they relied. The case went up in 
appeal before the Additional Judge of 
Lucknow. He dismissed the plaintiffs’ 
suit, being apparently of opinion that 
the plaintiffs were not entitled to put 
forward secondary evidence. Further be¬ 
held that if secondary evidence were 
admissible in the case, the evidence- 
which the plaintiffs had produced was 
not sufficient to establish the existence- 
of the mortgage which formed the ba9is 
of the suit. The learned Judge discuss¬ 
ed the evidence afforded by the docu¬ 
ments put forward by the plaintiffs and 
was unable to satisfy himself that it 
supported the case for the plaintiffs. 

And he came to the conclusion that 
one of the documents (Ex. P l) upon 
which reliance was placed, was not such, 
secondary evidence as fell within the 
purview of S. 63, Evidence Act. He fur¬ 
ther was of opinion that in any case- 
execution of the document relied upon 
by the plaintiffs was not proved. The 
case has come up here in second appeal* 
aud the principal ground relied upon is 
that there wa9 sufficient admissible evi¬ 
dence upon the record to prove the exe¬ 
cution of the mortgage upon which the- 
piaintiffs relied. It was further argued 
that the learned Judge had not properly 
construed the documents which were- 
before him. At the hearing of the ap¬ 
peal a reference to the certified copies of 
the statements aod proceedings in the 
Court of the Extra Assistant Commis¬ 
sioner made it appear necessary to send 
for the original settlement file of the- 
village in which this property is situat¬ 
ed. The copies ware full of mistakes- 
and omissions, the reason being that the- 
originals had been so badly drafted that 
the copyist was unable to deoipher 
them. I have had the case argued, 
in the presenceof Counsel and the settle- 
ment file has been referred to by both. 
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parties, and after a perusal of the proceed¬ 
ings which were held in the litigation 
which came to an end in the year 1865, it 
appears to me to be clear beyond all doubt 
that the plaintiffs came into Court with 
a perfectly true case and that the defen¬ 
ce put forward to the effect that no new 
document of mortgage was executed in 
the year 1665 was uotrue. 

First of all as to the plaintiffs' right 
io put forward secondary evidence in the 
case, it seems to me that having regard 
to the provisions of S. 66, Evidence Act, 
this wa9 certainly a care in which the 
plaintiffs could claim to give secondary 
evidence. They alleged in their plaint 
that the original document was in the 
defendants’ possession and the Court was 
asked in the plaint to have the decument 
summoned from the defendants. It does 
not appear that any formal petition ask¬ 
ing the Court to call for this document 
was ever put in by the plaintiffs, but 
having regard to the attitude which the 
contesting defendanes took up in their 
defence the case was clearly one in which 
the Court might, in the exercise of the 
discretion reserved to it by S. 66, dis¬ 
pense with the)9sue of a notice to produ¬ 
ce. When the defendants in their writ¬ 
ten statement had definitely averred 
that no 9uch document was in existence 
it w mid obviously have been useless for 
tbe Court to send out any notice callm* 
upon them to produce it. I now proceed 
to give a short history of the litigation 
which was fought out in the Settlement 
Court and which came to an end in the 
month of May 1865. We find that on 
3rd January 1862 Saankar Singh, who is 
said to have been the mortgagor, put in 
a plaint in which he was described as 
the plaintiff and one Gurdin Singh as 
the defendant. Shankar Singh was ask- 
inglthe Settlement Court to givo him back 
hie patti, which he said had been seized 
by the opposite party Gurdin SiDgb The 
allegation was that Go din SiDgh or his 
predecessor had compelled Shankar Sin¬ 
gh by force to execute a bond in his fa¬ 
vour and it was alleged that under col¬ 
our of this mortgage-bond so obtained the 
defendant was in possession of the patti. 
Shankar Singh was examined on 17th 
of September 1862 and made a statement 
in support of hie petition. 

The next step whioh the Court took 

, for «i whab is cal| ed in the 
proceedings the fariq sani” , that is to 


say, the opposite party. Wo then find 
that statements were made both by Gur¬ 
din Sin^h and Adhar Singh in answer to 
the plaintiffs’ claim. They denied that 
they or their predecessors had got any 
mortgage, hood from Shankar Singh by 
compulsion. They stated that a mortgage 
had been executed by Shankar Singh 
towards the en 1 of the Fasli year 1256 
in favour of their grandfather, one Umed 
Singh. The case was that Umed Singh 
had made himself responsible for the 
payment of arrears of Government reve¬ 
nue to the cbakladar of the time and 
that he had got the mortgage in exchan¬ 
ge for the money which he liai so paid 
on Shankar Singh’s behalf. These parties 
were asked what objection they had to 
allowing redemption of this mortgage, 
and they replied that since the time they 
had got possession they had been piying 
out ou account of revenue more than 
they had got out of the land and that 
for this reason they were unwilling to 
release it to tbs plaintiff. Both these 
men put forward before the Settlement 
Court a copy of the original document 
of mortgage which showed that it had 
been executed on a date corresponding 
to 17th Juiy 1819. Proceedings after 
this seem to have st ipped for a while, 
th9 intention obviously being that the 
claim was to be brought forward for de¬ 
cision when the Courts b*gan to sit; for 
the disposal of c aims under the first Re¬ 
gular Settlement, and so we next find 
the proceedings being renewed in April 
1865. 19th of April was fixed for the 
parties to produc9 evidence of their res¬ 
pective claims aud oo 21st April 1865 a. 
further statement of Sh-mkar Singh was 
recordod. Then there was taken a sup¬ 
plementary stutem-nt of one of the de¬ 
fendants Alhar Singh A statement was 
a|so male by the patwari and eventually 
we find a further statement made by the 
plaintiff Shankar Singh in which he in¬ 
formed the Court that the defendant or 
defendants were rea-y to oompromise 
with him and that ha hoped that an 
amicab'e decision would b* arrived at. 

Oq 26th April tbe proceedings were 
adjourned in order that the parties might 
settle their differences. Then we find 
that the ease was taken up again on 12th 
May npon which date the Court recorded 
that the plaintiff was present and 

had informed rhe Court that the defen¬ 
dants had restored to him the patti in 
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dispute. The plaintiff further stated 
that he had re-mortgaged it to the defen¬ 
dants for a sum of Rs. 260-5 0, that the 
period of the mortgage was to be six 
years and that he had handed over pos¬ 
session to them. He asked that the deed 
of compromiso might be attested and he 
further requested the Assistant Settle¬ 
ment Oflicer to have his name and the 
names of his brothers recorded iu the 
khewat. After this statement had been 
made to the Court, the statements of 
Adhar and Gurdin were taken and tho 
record bIiows that both these men ad¬ 
mitted that they had surrendered the 
plaintiff's patti to him, but had taken a 
fresh mortgage of it for a sum of Rupees 
260-5-0 and had been allowed to take 
possession under this new mortgage. 
They confirmed the statement made by 
Shankar Singh to the effect that the 
period of the mortgage was to be six 
years aud they added that Shankar Singh 
was to be entitled to redeem in any 
month of Jeth after the period had ex¬ 
pired. It was further added that they 
had allowed Shankar Singh to keep 
12 highas odd of sir land for which he 
was to pay a yearly rent of Rs. 24-11-0. 
They therefore asked that entries might 
be made in the settlement papers in ac¬ 
cordance with this compromise. They 
asked the Court to treat their statement 
as amounting toaconfession of judgment. 
They agreed that the names of Shankar 
Singh and his cosharers should be en¬ 
tered in the khewat with a note to the 
effect that they (the defendants) were in 
possession under a mortgage which had 
been written in their favour on 3rd May 
1885. 

Then we find on the record a formal 
application purported to he an applica¬ 
tion of Adhar Singh and Gurdin Singh 
dated 11th May 1865. Iu this we find 
repeated the statements which these 
parties had already made before the 
Extra Assistant Commissioner. It is said 
distinctly that there has been a re-mort¬ 
gage of the patti by Shankar Singh to 
secure a debt of Rs. 260 5 0. The period 
of the mortgage is given and there is also 
a reference in this document to the sir 
lands which were left with Shankar 
Singh for cultivation. The petition 
winds up with a statement to the 
effect that the petitioners attested the 
razinama and asked that the case may 
be closed. Following upon this we come 


upon the petition filed by Shankar Singh 
which is the original of Ex. P-1 in this 
crse. This petition contains Shankar 
Singh’s presentation of the cas 9 and it 
agrees with what had already been stat¬ 
ed in Court by Adhar Singh and Gurdin 
Singh, and on the back cf this petition 
we find endorsed an order or judgment 
by the Extra Assistant Commissioner, 
this being the original of Ex. P-2. From 
these documents it is perfectly clear 
what the nature of 'the arrangement was 
which was come to between the parties 
to this case in the Settlement Court. It 
cannot be doubted that an admission was 
made by Adhar and Gurdin to the effect 
that they had obtained a fresh mortgage 
from Shankar Singh, which bad been 
executed on 3rd May 1865. They stated 
expressly that they had allowed redemp¬ 
tion and that their application to the 
Court informing it of the fact9 was to be 
treated as a confession of judgment in a 
redemption suit. 

On the strength of these statements 
made by the parties orders were issued 
by the Extra Assistant Commissioner to 
the sadar munsarimand the entries were 
made in the village papers in accordance 
with what wa9 decided, that is to say, 
Shankar Singh and his cosharors were 
recorded a3 owners of the patti while 
a note was made to tho effect that the 
patti was held under a mortgage by Adhar 
Singh and Gurdin Singh. An entry was 
also made regarding the sir lands which 
had been left with Shankar Singh for 
cultivation. From what has been stated 
therefore it is quite dear that the ap¬ 
pellants are entitled to succeed in this 
case. The learned Judge of the lower 
appellate Court wa9 struck by what ap¬ 
peared to him to be a serious discre¬ 
pancy between the case set out in tho 
plaint and the case which was sought to 
be proved from the proceedings in the 
Settlement Court. Ho pointed out that 
in the plaint it was stated that the 
mortgage executed by Shankar Singh on 
3rd May 1865 wa9 in favour of Adhar 
Singh and Gurdin Singh, while on the 
other hand Ex. P. 1, tho copy of the 
sulahnama, referred only to a mortgage 
in favour of Adhar Singh. This matter 
has been cleared up definitely by a re¬ 
ference to the proceedings in the Settle¬ 
ment Court. Thera can be no doubt that 
both Adhar Singh and Gurdin Singh were 
contesting the claim, that they were 
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both treated as defendants and that the 
mortgage which was executed at the 
time while the proceedings were pen¬ 
ding was understood to bo a mortgage 
in favour of both these men. The learned 
Judge thought that at the most the pro 
ceedings in the Settlement Court am¬ 
ounted to the compromise of a suit hased 
upon the mortgage of 1S48, by which 
the old mortgage was allowed to con¬ 
tinue in force without any fresh deed 
having been executed. Here again the 
situation has been made quite clear by 
a reference to the original Settlement 
file and as I have already said, there is 
the clearest possible admission cn behalf 
of Gurdin Siogh and Adhar Singh that a 
fresh deed was in fact executed on 3rd 
May. The evidence afforded by these 
admissions of Adhar Singh and Gurdin 
Singh is good secondary evidence within 
the meaning of Cl. 5 of S. G3, Evidence 
Act. 

Then as to the point made by the learned 
Judge in his judgment to the effect 
that execution of the document relied 
upon by the plaintiffs was not 
proved, that is disposed of by what 
has already been said. The execu¬ 
tion is sufficiently proved by the ad¬ 
missions contained in the statements 
mads before the Extra Assistant Com¬ 
missioner by both Adhar Singh and 
Gurdin Singh. It is a pity that this csss 
has been allowed to dngon for so long. 
It was filed in June 1910 and if the 
Courts below had only takeD what seems 
to me to have been the proper oourse in 
the case and sent for the original 
file of the settlement proceedings, a 
great deal of expense and inconvenience 
could have been avoided. The settle¬ 
ment record makes the ca3e as clear as 
daylight and there can be no doubt what- 
ever that the plaintiffs’ case is one upon 
which they are entitled to succeed. I 
therefore allow this appeal, set aside the 
order of the lower appellate Court aud 
restore the decree of the Court of first 
instance. The appellants will have their 
costs both here and in the lower ap. 
peltate Court. 

B.V./r.k. Aureal allowed. 
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Jadunatk Singh —Opposite Party .— 
Appellant. 

v. 

Pirthipal Singh — Applicant— Res¬ 
pondent. 

Civil Miss. Appeal No. 25 of 1916 
Decided on 31st May 191G against the 
order of Dist. J., Sitapur, D/- 26th April 
191G. 

Lunacy Act (4 of 191 2i. S. 82—Function 
of District Jud^e explained — Position of 
relatives of lunatic is amici curiae—Right to 
claim evidence. 

Tbo position of a District Judg? under the pre- 
vis on* of the Lun icy Act is partly judicial and 
partly adiuifiistra&ive Ui$ Mi et on in making 
an inquisition into the sta e of mind of a person 
affected is cictMy to sati-fy himself as regards 
such st»ie; aud tbo r-Mive? liktly to bo inter¬ 
ested in the result of hi* action and t) whom 
notice* are issued, are u t treated in any way as 
parte* to legul proceedings but rather as amici 
curiae. Trey are allowed to be heard, but cannot 
as of right clii.o to call evidence. [P UG C 1J 

Gokaran Naih Alisra —for Appellant. 

Nabi Ullah — for Respondent. 

Judgment.—This is a miscellaneous 
appeal against an order of the District 
Judge of Sitapur directing proceedings 
in the lunacy of a certain Pirthipal Singh 
to be set aside. This order is under the 
provisions of 9. 82, Lunacy Act (Act *1 of 
1912). The fdetsare as follows: Pirthipal 
Singh is a zarain Jar of Sitapur District 
1 am given to unlerstanl that about the 
year 1898 he oommittei murder in a 
violent attack of homicidal fury. The 
Court proceedings disolosol the fact that 
he was a lunatic and ou 4th July 1S99 
he was confined in a lunatic asylum under 
the provisions of S. -166, Crimimal P. C. # 
by the order of the Local Government. 
Preceding* were subsequently taken by 
the District JuJga under the provisions 
of Act 35 of 1858 (which was the Act in 
foroe in such cases before the passiug of 
Act 4 of 1912), and on I0;h September 
1901 Mt. Raj Kuowar, the wife of Pir- 
thipil Singh, was appointed guardian of 
his property under the provisions of 
S. 9 of that Act. • After remaining some 
years in the lunatic asylum Pirthipal 
bmgh -was discharged as oured. This 
happened some five years ago. When he 
left the lunatic asylum ha returned to 
ordinary life, but for a considerable po- 
rioi took no action to have the proceed¬ 
ings declaring him a lunatic and placing 
his property under the guardianship of 
his wife set aside. On'2nd February 
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1916 he applied to the Court of the Dis¬ 
trict Judge of Sitapur uoder the pro- 
visions of S. 82 of the ne w Act for an order 
setting aside the previous proceedings 
and declaring him capable of managing 
his o -vn ail airs. Tne District Ju Ige issued 
notice of this application to Jadunath 
Singh, a brother of the applicant, and to 
Mt. Raj Kunwar Me. Rij Kunwar did 
not object to the proposal made by her 
husband. Jadunath Singh, however, did 
object. 

lie as-ortnd that his brother was still 
insaje and incapable of managing his 
own affairs. The District Judge made 
an inquiry a3 to the state of the appli¬ 
cant’s mind and passe I on 2Gth April 
1916 an order to the effect that the ap¬ 
plicant was sane and restored him to 
the management o( his affairs, setting 
aside the guardianship of th* wife. Jadu- 
nith Singn contests the validity of this 
order in appeal. Ilis case is in the first 
place that he was not given a reasonable 
opportunity of establishing the insanity 
of his brother, and in the second place 
that even on the evidence on the record 
the sanity of bis brother is not establish¬ 
ed. The position of a D.strict Judge 
under the provisions of Act 4 of 1912 is 
Partly judicial and partly administrative. 
The Act lays down that, if the Judge 
has reason to believe that the unsound¬ 
ness of mind has ceased, he may make 
an order directing an inquisition into 
the state of mind of the person affected, 
the procedure in which shall be similar to 
the procedure in Cnapter 5, S*. 62 and 66, 
Act 4 of 1912, and S. 40, 41 and 52, of the 
fflame Ac*. The functions of the District 
Judge in making such an inquisition are 
clearly to satisfy himself by the ex¬ 
amination of the person affected by a 
consideration of the opinions of experts, 
end by such other evidence a3 the Dis- 
crict Julge may choose to call of the 
state of mind of the person concerne3. 
He issues notices to relativs3 likely to- 
be interested in the result of his action, 
but t ho36 relatives are not treated in 
any way as parties to legal proceedings. 
They are treated rather as amici cariae. 
They are allowed to be heard. 

Toey are allowed to make representa- 
ions and suggestions both as to the 
ailing of evidence and otherwise, and 
j.he District Judge in his discretion 
hould attach weight to their views when 
heir views deserve weight. But the 
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actuil responsibility for 9eeing that a 
proper inquiry is made and that the 
state of mind of the person concerned is 
ascertained accurately, remains with 
the District Judge. If the evidence ad¬ 
duced by the relatives is insufficient, it 
is for toe District Judge to supplement 
it. It is not for him to arrive at a con¬ 
clusion based upon insufficiency of evi¬ 
dence but rather todetermine exactly tbe 
true state of the ease. As this is the 
view that I tike of the law on the sub¬ 
ject, a view which i9 supported by the 
decision of a Bench of the Allahabad 
High Court in Musammat Lachmina 
Knar v. Under Deo Narain Singh (l), I 
decide tbit Judunatb Singh cannot take 
as an effective plea in appeal the plea 
that the evidence which ho wished to 
adduce was not hoard. He had no right 
to call evidence. The District Judge 
could bear his views. But, if the Dis¬ 
trict Judge was satisfied after a full and 
reasonable inquiry that Pirthipal SiDgh 
was sane, Judunith Singh cannot object 
that the evidence which he wished to 
call was not produced or heard. It re¬ 
mains to be seeu whether the District 
Judge has arrived at a satisfactory con¬ 
clusion in the matter. We have it in 
the first place that Pirthipal Singh after 
remaining in a Government lunatic 
asylum for over ten years was discharged 
some five years ago as cured. 

This circumstance does not in itself 
show that he is now sane, bub it certa¬ 
inly raises a prosumption to that effect, 
which would carry weight in the mind 
of the District Judge unless he observed 
anything in the appearance of Pirthipal 
Singh or in his manuers or conversation 
or in the evidence of the expert witnes¬ 
ses whom it was his duty to call which 
would rebut that presumption. The ex¬ 
amination of Pirthipal Singh by the 
District Judge revealed nothing rebutting 
that presumption. Then there was the 
melical evidence. Two qualified medical 
practitioners who examined Pirthipal 
Singh iudopondently have arrived 
at definite opinions that he is perfectly 
sine. Their examinations were not per¬ 
functory. Taey saw him on several oc¬ 
casions. Tney appear to have exercised 
doe diligence and care in making their 
examinations, and both are men whose 
professional qualifications renier their 
opinions of value. It niay wejl be said 

1. (1911)9 I 0 207. 
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rthat in order to make the examinations 
more satisfactory they might have been 
longer, and farther it may be said that 
neither is shown to be exactly what is 
I known commonly a9 an expert in lunacy. 
Another medical practitioner appears to 
have suggested that it would ba more 
; satisfactory if Pirthipal Singh had been 
tkept.under ob-ervatiou for a longer 
period and personally I should have pre¬ 
ferred such a course. But I cannot go 
•so far as to say that the opinions of 
those doctors do not establish the sanity 
of this man. A more elaborate inquiry 
would have served not much more useful 

• a purpose in the circumstances of this 
•case, in view of the fact that it would 
-be exceediogly difficult if not impossible 
•to procure the examination of Pirthipal 
Singh by an expert in lunacy. For the 

• above reasons, after considering the facts 
•of this case, I do not see my way to 
•interfere with the order of the leirned 

District Julge. He has satisfied him?elf 
-after a reasonable and careful inquisi¬ 
tion that Pirthipal Singh is sane and 
.■nothing has been brought out before me 
which would justify my comiog to a 
•different conclusion. I, therefore, dismiss 
•this appeal with costs. 

B.V./r.k. Appeal dismissed . 
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Shambhu Dayal —Defendant— Appel¬ 
lant. 
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with regard to the hazir, S3 macb so that they 
were in fact it? pr *pri-lors in all but name : 

Hel l : that the plaintiffs acquired as against 
the .aljkdar, by a long course of adverse p sses- 
sion a right inth-3 natureof a franchise of carry¬ 
ing on the bazar and of levying dues upoD the 
parsons usiog it. a right which became a valu¬ 
able property aod that the talukdar could no T « be 
allowed to interfere with the exercUe of their 
rights by the plaintiffs, and that thi niit must 
be d creed. IP 160 C 1,2] 

GokaranNath Misra — for Appellant. 
Sami (JHalt Bey —for Respondents. 
Judgment. — The subject-matter of 
these appeals consists of several small 
plots of land situated in the Kundangaaj 
Bizir in the Rie Bareli district. Ad¬ 
mittedly the area which is covered by 
this bazar lies within the boundaries of 
Mauza Kiraopur, which i9 include 1 in 
the taluka cf Raja Shambhu Dayal talak- 
dar cf Maurawau. The three suits were 
brought by one Ram Narain Dabsy to 
recover possession of the plots in ques¬ 
tion, the defendants being certain ten¬ 
ants of the talukdari and one of the de¬ 
fendants being a pro forma party who 
was allege 1 to have a j)iot interest with 
the plaintiffs in a portion of this bizar 
and who Was impleaded because of her 
unwillingness to join as a plaintiff. Ram 
Narain died after the institution of the 
suit and h now represented on the re¬ 
cord by his sons. Briefly pat the c*se 
for the plaintiffs was this, namely, that 
this Kundanganj Bazar hal been estab¬ 
lished for many years ago by tbeir an¬ 
cestors, that ever since the members of 
the family had been carrying on a bizar 
upon this area aod that they had built 


Chandra Shekhar and others — Plain 
tiffs—Respondents. 

Second Appeal No. 233 of 1914. Daci 
•ded on 23rd November 1915, from de 
•cree of Disfc. Judge, Rae Bareli, D/- 27tl 
February 1914. 

Adverse Po..e..ion — Right-Land situ&t 
in taluks used for holdinj bazar for a Ion 
•time Held plaintiff acquired a lubordinat 
r got which cannot he interfered with b 
'•talukdar. 

Coft.io plots of land situated in a bazar Ivin 
uu a village within a taluka, whicO had boo: 
used as sitting pla e3 for pooplo who camo to sel 
their wares, were seized upon by some ol th 
-talukdar s tenants who male erections on them 
Ihe plaintiffs sued the tenants lor possession c 
■those plots and demolition of 'hose creatiom 
Tbo tenants pleaded the title of the talukdar an 
he wis therefore mado a party to the suit ’ Ili 
•dofenco was that tho plaintiffs, not being th 
p-opnetors of tho plots, had no title whatever t 

..lalnMU 36 V 8 J 11, JiZ? f ° UDd h ° W0V « tOat th 

4>lalntiffs had established a subordinate rigb 


shops and had receive 1 various bazar 
duej and levied other imposts upon par¬ 
sons who carried on business in the 
bazar. It was alleged that several of 
the small plots, included in the bazar 
area plots which were used as sitting 
places for people who earns to sell their 
wares, had beeo seized upon by some of 
talukdar 9 tenants who had made erec¬ 
tions on them. The plaintiffs claimed 
that they had a right to recover posses¬ 
sion of these plots and to have the erec¬ 
tions demolished. As the tenants plead¬ 
ed the title of the talukdar the latter 
was made a party and he is the teal con¬ 
testing defendant in all the oases. Tne 
position taken up by the taluk lar Ins 
been that the plaintiffshadno title what¬ 
ever to the plots in question. Ho denied 
that their ancestors had foundod the bazar, 
but admitted that some predecessors of 
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the plaintiffs had assisted in the founda¬ 
tion of the hazar and had been al¬ 
lowed in return for their services to levy 
certain miner dues upon bazar produce. 
The talukdar rested his defence chiefly 
upen the fact that he is the owner of 
this village of Karanpur and it has been 
claimed on bis behalf therefore that he, 
being the proprietor of the plots in ques¬ 
tion had the right to let them out to his 
own tenants and that the plaintiffs not 
having any proprietary title cannot re- 
cover possession. 

Both the Courts below have decided 
against the talukdar and the cases have 
now come up in second appeal. The main 
argument which has been advance! on 
behalf of tho defendant-appellant is that 
the Courts below have erred in holding 
that the plaintifis-respondents have pro¬ 
prietary title ever this area known as 
the Xundanganj Bazar and it is conten¬ 
ded that on the question of title all 
three suits should have been dismissed. 
I am not however prepared to concede 
that the decision of these suits must de¬ 
pend upon the proprietary title to the 
land in question. Indeed it might he 
conceded in favour of (he talukdar that 
the propiietary rights in the lands in 
dispute are with him. In fact the learn¬ 
ed counsel who appeared to support the 
cases of the respondents almost went 
that length. Obviously a9 was observed 
by the learned District Judge in his 
judgment, the title to these plots is 
prima facie with the talukdar, inasmuch 
as (lie Kundanganj Bazar is included in 
a village which form9 part of his taluka. 
The plaintiffs set up two sanads which 
are said to have been granted to their 
predecessors io the nawabi time, but 
these documents of title were found by 
the lower appellofe Court not to be pro¬ 
ved and in any event they would not 
help the ca9e of the plaintiffs for the 
purpose cf proving a proprietary title to 
the land in question for any title which 
they might have conferred was 9wept 
away by Lord Canning’s proclamation 
and it is for any person who claims pro¬ 
prietary right in Oudh to show that he 
lias acquired such rights by grants or pur¬ 
chase since the time the proclamation 
took effect. I do net think it can be said 
in the present instance that the plaintiffs 
have succeeded in any way in showing 
that they have a proprietary tothe plots 
jn dispute but the matter does not end 


here. From the history of this bazar, 
a3 it is disclosed in the various docu¬ 
ments which have been produced in 
evidence it appears to me to be quite 
clear that the plaintiffs and their co- 
sharers have established a subordinate 
right with iegard to this Kundangaoj 
Bazar with which the talukdar cannot 
now be permitted to interfere. The right 
of carrying on this bazar and of levyiog 
dues upon the persons who use it is the 
nature of a franchise ('jus in ro aliena'). 
and it appears to me to be quite dear 
that such a right has been acquired as 
against the talukdar by a long course of 
adverse possession^ We find in the 
wajibularz which was prepared at the 
first Regular Settlement, a cop\ of which 
is on the record (Ex. 5), that this Bazar 
of Kundanganj was fust cf all establish¬ 
ed in or about the year 1217 Fasli cor¬ 
responding to the year 1840. The area 
occupied by the bazar i3 9orne 31 bighas 
edd aDd at the time when the village cf 
KaraDpur was first being surveyed for 
settlement purposes, a single Dumber 
173 was assigned to this area. In the 
wajibularz it i9 stated that the village of 
Karanpur had been in possession of cer¬ 
tain sheikhs but became incorporated in 
the taluka in or about the year 121S 
Fasli. When the first Summary Settle¬ 
ment was made after the annexation, it 
i3 proved that the engagement wa9 taken 
from two persons one of whom wa9 Tika 
Ram Dabev, an ancestor of the plaintiffs. 
This Summary Settlement is recorded to 
have been made because the taluklar 
had absconded. When the second Sum¬ 
mary Settlement was made, Tika Ram 
Dabey ana his co-sharer, a chauhan 
named Har Bakhsh, were ousted and the- 
settlement was made with the talukdar. 
The village I may note is held in Per¬ 
manent Settlement by the talukdar. 
Further particulars relating to the bazar 
are to be found in another extract from 
the wajibularz which is upon the record 
and marked Ex. 6. It is there set out 
that a ba*ar is carried on in Kundanganj* 
and that a sarai has also been built iD 
the bazar. It is further stated that no 
fixed sums are payable to the talukdar 
on account of tbo bazar and the sarai, 
but that the Dubeys of Dulampur have 
a right to collect cctroi on vegetables 
which are brought into the bazar for 
sale and it is stated distinctly that the 
descendants of these Dubeys, who were. 
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in existence at the time the wajibularz 
was drawn up, levied tbese dues. The 
bazar has grown a great dsal since the 
time of the first Regular Settlement, 
as is apparent from some remarks which 
were recorded by Mr. Fremantle, the 
Settlement Officer who carried out the 
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sharers have acquired by long adverse 
possession would scon disappear. I have 
no doubt therefore that the claim of the 
plaintiff* was rightly decreed by the 
Courts below and I dismiss all these 
three appeals with costs. 

B.v./r.k. Appeals disrnissed. 


last Settlement of Karanpur. 

He describes the bazar as being a flou¬ 
rishing bazar which had been originated 
by the Dubevs of Dulampur. There is, 
of course, evidence on the record to show 
that the right to carry on this bazar has 
become valuable property, for wo have 
documentary proof of the fact that on 
two occasions shares of the right to carry 
on this bazar had been sold within fairly 
recent limes in execution of decrees. On 


each occasion a considerable sum of money 
was realised by sale of the shares and it 
is also a noteworthy fact that on each of 
these occasions the talukdar through his 
servants or agents made an attempt to 
buy the shares in for his own use. In¬ 
deed the pro forma defendant in the 
present suits has admitted that the 
purchase which she bad made was 
made benami for the talukdar. It 
is useless now to refor to the language 
of the wajibularz and to seek by that 
language to limit the right of the 
plaintiffs to one of merely taking a few 
pies on vegetables which are brought for 
sale. The right is a very much more 
valuable one than this and the abundant 


oral evideoce on the record shows clea 
ly that the plaintiffs are in (act propri 
tors of tbis land in all but Dame. Thi 
have had shops built which they let o 
to tenants. They have collected baz 
duo3 and rents, planted trees and doi 
other acts whioh amounted to mui 
more than the exercise of a ni6ro rigl 
of levying ootroi taxes on vegetabl 
brought for sale. The situation is tker 
fore quite clear. The plaintiffs and tl 
other persons who are interested in th 
azar with them have now acquired 
right to hold this bazar in the an 
known as Kundanganj and the talukd. 
cannot be allowed to interfere wil 
the exercise of this right. That ho h 
been attempting to do so is clear fro 
what happened in these cases, He h; 
instigated some of his tenants to ta] 
possession of some of the small baz. 
Plots and to put up erections on them, 
tlm eort of thing is to be allowed tl 
rights which the plaintiffs and th&ir o. 
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Stuatu- and Kaniiaiya Lal, A. J. Cs 
Bhaawan Das —Plaintiff— Appellant. 

v 

Ahmad Jan ana others— Defendants— 


Respundeuts. 

First Appeal No. 73 cf 1913, Decided 
on 7th June l.Ho, from the decree of 
Sub.Judge, Hardoi, D/- 3Ist March 

l.i 13. 

(a) Civil P C. (5 of 1903). 0.21 R. 66- 
Details necessary to be slated in sale proclo* 
mation stated- — All details necessary to 
judge value must be given. 

Or*icr2l. R. 06, Civil P. C., imposes upon tho 
Court th© duty of Mating as fairly and accurato- 
ly as fossible, for tho information of would-be 
purchaser*, any encumbrances t> which the pro¬ 
perty advertised for sal© is liable, with any other 
thing' which the Court considers material for 
the purchasers to kno*v in order to judge of the 
value s*nd nature cf tho property. 

IP 173 173 C*2l] 

(b) Civil P.C (5of 1908), O. 21, R. 66- 

Order under R. 66 is not conclusive as bet- 
ween decree-holder or purchaser and holder 
of encumbrance. 

An order parsed by a Court executing a decree 
in tho course of an enquiry und r 0. 21, R. 66, 
Civil P. 0. [=S. 2^7, Civil p. C ,1S82], is not con¬ 
clusive a* betwcon the decree-holder or purchaser 
on the ono hand and tho holder of tho encum¬ 
brance on ibo other. 28 All 413 10 0 C 280 15 0 
C 211 Ref. IP 17 1 C 1] 

(c)Civil P.C. (5 of 1908), O. 21, R. 66—When 
can a sole not be said to be made subject to 
encumbrance under R. 62 state i - Stating 
amounts of encumbrances without their dotes 
and putting total in sale certificate without 
enquiry is not proper. 

Wh-re a Court without any preliminary enpu- 
iry, oxcept from tho dccre,-holder's Pleader, as 
to the alleged encumbrances on tho propery at¬ 
tached, and without any noiico to the judgmeut- 
debtor. ordored tho encumbrances to ne notified 
and the mle-proelamat on men ioned tho moneys 
on them iu tho column of prior encuinbranc s 
without a stat-inent either as to their dates or 
the persons to whom they were duo, and vho- 
sale-certificate lumped up tho entiro sum toge¬ 
ther and doscribid it as au eucumbranco notified 
at the time of the sale: 


ncia: that under the above circumstances tho 
Oourtomld not bo takon to havo directed tho 
sale of iho a!t«choi property subject to the en¬ 
cumbrances notified in tho munnor laid down in 
O. 21, R. G2, Civil P. C.=S. 2$2, Oivil P. C. 18S2 

. , [P 172 0 2] 

(d) Evidence Act (I of 1872). S. 115-Mort¬ 
gage ii notified but sale not hold subject to'it 
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Aurtion purchaser is not estopped from 
contesting validity. 

^ Here a sale is not effected subject to a mort* 
M ' 1 th* iro-tzage is simply notified at the 
time ofthe sale.the au tion-purcha er is not estop 
padfrom qnesti ning subsequently the validity of 
the mortgage. Case law discussed: [P 173 C 1] 


(e) Civil P. C. (5 of 1908), O. 21, R. 54- 
Object of prescribing particular form of noti¬ 
fying attachment—If requirements not fol¬ 
lowed it may be a mere irregularity between 
decree-holder and .judgment-debtor but dif¬ 
ferent equities would arise between auction- 
purchaser and an alienee du: 

•attachment. 


ring improper 


Toe objection of 0.21, R. 54, Civil P. C.[= 
2.4, Civil p C. (IS82)1 in prescribing particu¬ 
lar ways for notifying the attachment of immov¬ 
able property, being to give notice to the judg- 
men -debtor no to alienate the pr *pertv and to 
the public not to accept any alienation from 
him, no attachm nt can be rega ded as complete 
so as to render nlienations » fleeted during the 
continu-nce of the attachment void against all 
claims enforceable und-r the atiachme»*t, within 
the meaning of S 61, Civil P. C. [=S. 276, Civil 
P. C. (1878), [unless the attachment is duly in¬ 
timated and made known i n the manner provi¬ 
ded by 0. 21, R. 54, Civil 1>. C. [=S. 274 Civil P. 
C. (1862)1. And as' between the decree-1 older and 
tin auction-purchaser the failure to issue such a 
notice may or m iv not b* a mere irregularityl 
but as between the decree-hoHer or auction-purt, 
chaser on the one hand and an alienee on the 
other, different equities come into operation if no 
order is issued to the judgment-debtor, prohibi¬ 
ting him from transferring the property: 7 All 
702 Ref : 18 1 C 715 Expl. - [P 173 C 2] 


(O Civil P. C. (5 of 1908), S. 64 and O. 21* 

R. 66—Alienation during attachment is no* 
void but voidable — Decree-holder recogni’ 
zing by notifying it in sale proclamation is 
estopped from subsequently contesting it. 

Au alienation efbeted during an attachment i 
only vo ; dable at the instance of the decree-holder 
but if t e decree-holder do s not choo3< to aviid 
it, and expressly permits it to be notified at the 
time of tne sal®, he cannot be allowed subsequ¬ 
ently *o plead its invalidity nwing t> its having 
b:en effected during the attachment. [P 174 C 1] 

(g) Transfer of Properly Act (4 of 18S2)• 

S. 101 —Auction purchaser taking subject to 
charge can extinguish it by payment or keep 
it live—Presumption is that it it kept alive. 

A porsui who purchases the righ*, titieand in 
tere-t of a mortgagor in certain property subject to 
a pri t charge has a rght, ou piymeTt, to extin¬ 
guish the piior charge or to keep it alive aud, in 
the absence of evidoncc to the contrary, the pre¬ 
sumption is that he intended to keep it alive for 
his benefit: 10 Cal 1035 (P C)\ 39 Cal 527 (P C 
Ref. ' [P175C2] 

(h) Transfer of Property Act 14 of 1882), 
Ss. 74 and 101 —Ss. 74 and 101 do not apply 
to auction purchaser of equity of redemption 
— He cannot claim subrogation by paying 
of prior liens against others subject to 
which he has taken. 

Sectio is 74 and 101, T. P. Act, do not apply to 
an auction-purchaser of an equity of redemption 


who being neither a prior nor a subsequent mart¬ 
s' 1 * 66 ’ redeems the property purchased by him 
inasmuch as it must be presumed that he does 
sa simply ^protect the property purchased by 
him at auct ; oa subject to tbe lieos notified. 

CP 175 C 2] 

By agre?ing to purchase the property burden¬ 
ed by the lieos notified in the proclamation of 
sale, an auction-purchaser undertakes to pay all 
of hem if thev are proved to be valid and eu'or- 
c*able. Therefore in discoarging some of them, 
when his duty is to discharge all, he cannot be 
allowed to set up his payment of some against 
his liability t* discharge the rest: 33 All 101 aod 
34 Mai 119 Ref. IP17GC1] 

Gokaran Nath Misra and Bisheswar 
Nath Srivastava —for Appellant. 

Mumtaz Husain and Jagmoh&n Nath 
Chak— for Respondents. 

Judgment — Tbe plaintiff-appellant 
sued in thia cise for the recovery of 
money, due oa a mortgage effected in his 
favour by Ahmad Jan defendant 1, on 
23rd July 1903. The mortgage comprised 
three villages, two of which, Aldauu aod 
Babadurpur, were situated in District 
L nao, and the third Paharpur, was situa- 
13d in ths Hardoi District. It cva3 sought 
to ba enforced against the village last 
mentioned, because the allegation of the 
plaintiff was that the other two villages 
had boen previously sold in execution of 
a decree in satisfaction of a prior mort¬ 
gage, held by the Bank of UppeVIndia 
Ltd. against Ahmad Jan. Ahmad 
Jan did not oppose the claim. Sheoraj 
Bali, defendant 2, who had purchased 
the village Paharpur in execution of a 
simple money-decree held by RajKishore 
against Ahmad Jan, contested th9 claim 
on the grounds that the slid mortgage 
was collusive and fictitious, that it was 
invalid and unenforceable, inasmuch as 
it had been effected during th? subsis¬ 
tence of a prior attachment, obtained by 
Raj Kishore in execution of the decree 
for money against Ahmad Jan, and that 
the plaintiff was not entitled to enforce 
his lien for anything more than a pro¬ 
portionate part of the mortgage-money 
against the village Paharpur. He fur¬ 
ther contended that the plaintiff had en¬ 
tered into a private settlement with him 
prior to the suit by which he had agreed 
to accept Rs. 10,000 in full satisfaction 
of the deed in suit, that the plaintiff had 
no right to withdraw from that agree¬ 
ment and that the plaintiff could not in 
any case obtain a decree for sale without 
paying the amount of an intermediate 
encumbrance, due to Mt. Ram Piari f 
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-which the contesting defendant had satia¬ 
ted. 

The plaint!IV denied that he bad 
agreed to accept Rs. 10,000 in satisfac¬ 
tion of the mortgage in suit or that his 
mortgage had been executed during the 
subsistence of a prior attachment, and 
-contended in turn that the alleged inter¬ 
mediate encumbrance due to Mt. Ram 
Piari was factitious and collusive. De¬ 
fendant 3. Mt. Ram Piari, did not ap- 
p3ar. The learned Subordinate Judge 
found that defendant 2 had purchased 
ths village Paharpur in execution of a 
^simp'e money-decree,subject to the prior 
mortgage held by the plaintiff, and was 
•estopped in consequence from question¬ 
ing the validity of that mortgage, that 
the mortgiga was executed in good faith 
and for valuable consideration and that 
no mutual settlement of the kind alleged 
! by the contesting defendant was estab¬ 
lished. He further found that, though 
the mortgage in suit had deen effected 
-during the subsistence of a prior attach¬ 
ment, the contesting defendant had no 
right to avail himself of such a plea that 
the mortgage-dee 1, executed by Ahmad 
•Jan in favour of Mt. Rim Piari was not 
-collusive or fictitious, that the contest¬ 
ing defendant had acquired priority by 
paying the amount due to Mt. Ram Pia¬ 
ri, and that the plaintiff was entitled to 
a decree for the entire money due on his 
mortgage by enforcement of his lien 
-against the village Paharpur, subject to 
the mortgage held by Mt. Ram Piari 
dated 24th February 1906, which the 
•contesting defendant had satisfied. Tho 
plaintiff-appellant impugns tho decree, 
so far as it recognisea the priority of the 
mortgage effected by Ahmad Jan in fa¬ 
vour of Mt. Ram Piari, on various gro¬ 
unds. The defendant-respondent Sbeo- 
i raj Bali has filed cross-objeotions, impu- 
i-going the findings of the Court below on 
I the grounds originally raised by him in 
/his defence. 

It appears that Ahmad Jan was 'the 
owner, of the entire villages Aldaun, 
Bahadurpur and Piharpur and had 
mortgaged the same with the 

' *° f Upper India - Dimiled, 

ron 11th August 1903. The Bank obtain¬ 
ed a decree on 22nd February 1906 and 
i^ot two of the villages, Aldaun and 
Bahadurpur, sold by auction on 20th 

j November 1907. Lala Hari KUhen Da* 

(fljurchased the former village for 
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Rs. 26,500 and the latter for Es. 12,000. 
and the amount thus realised was ap¬ 
plied to the 'payment of the entire de¬ 
cretal money due to the Bank including 
sale-feesjeaving a surplus of Rs. 8,960- 
1L 3 at tin disposal of the mortgagor or 
his representatives-in-iuterest. In the 
meintime Raj Kishore, an employee of 
the Upper India Bank, Limited, obtained 
a simple money decree against Ahmed' 
Jan for Rs. 2,500 from the Court of tho 
Subordinate Judge of Lucknow on 
22od January 1906 (Ex. 5). On 24th Fe¬ 
bruary 1906 a mortgage-dee i was execu¬ 
ted by Ahmad Jan, hypothecating his 
entire interest in the said villages and 
a piece of land in Saadatganj in lieu of 
Rs. 5,000 in favour of Mt. Ram Piari, 
wife of Babu Kishen Lai, who was then 
the Sub-Registrar of Lucknow. Ahmad 
Jan refused to register the deed and de¬ 
nied having received its consideration, 
but Mt. Ram Piari succeeded in getting 
the dead compulsorily registered under 
the provisions of S. 62, Registration Act, 
on 18lh July 1906. On 9th April 1906 
•Rij Kishore applied to execute his decree 
by the attachment of Paharpur (Ex. B 
2), On 11th April 1906 he obtained an 
order of attachment (Ex. B 3), in pursu¬ 
ance of which a warrant of attachment 
was issued iu term9of S. 274 of the old 
Code of Civil Procedure ou the same 
date (Ex. B 4). The report of the attach¬ 
ing officer was that tho proclamation of 
attachment had been duly effected by 
affixing a copy of warrant on the Court¬ 
house and in the office of the Collector 
as well as on the property attached, but 
no drummer was available to notify the 
same by beat cf drum (Ex. B 24). 

On 3rd May 1906 \hm*d Jan executed 
a raortgige-deed for Rs. 7,700 hypothe. 
eating the*three villages belonging to him 
including Paharpur, which had been 
attache! by Raj Kishore, in favour of 
Bhagwan Das, the adoptive father of tho 
plaintiff-appellant, and got it registered. 
It doe9 not appear that Bhagawan Das 
had any notice of the previous attach¬ 
ment. On 12th June 1906 the attaching 
officer, who hid been re-direoted to get 
the attachment of Paharpur notified by 
beat of drum, reported that he got the 
manadi duly effected (Ex. B 5). Raj 
Kishore, however, did not proceed with 
the sale of the attached property because 
of certain objections which had been raided 
and allowed in the execution proceedings 



172 Oudh 


Bhagwan Das v. Ahmad Jan 


takeu out by the Bank of Upper India, 
Limited (Ex. B 9), aDd permitted his 
execution proceeding to be dismissed on 
16th July 1900 with an order that the 
attachment was to be maintained intact 
(Ex. B 6). Shortly after the dismissal 
of the above execution proceeding, Bhag- 
wau Das lent a further sum of Rs. 5,282- 
1-6 to Ahmad Jan . who, consolidating 
that amount with the sum secured by 
the mortgage of 3rd May 1906, executed 
a mortgage for R 9 . 13,300 on 23rd July 

1906, mortgaging all the three villages 
above mentioned (Ex. 1). 

On 22nd March 190? Raj Kisbore made 
a fresh application for execution of his 
decree by the sale of village Paharpur, 
alleging that the village had been pre¬ 
viously attached, and praying that the 
execution proceeding should be con¬ 
tinued from the point at which it was 
last stopped (Ex. B 7). The Court pro¬ 
ceeded with the execution against the 
village without making a fresh attach¬ 
ment and after summoning such persons 
as were reported to bold encumbrances 
of the property attached and ascertaining 
the amount of the previous encumbrances, 
if any, duo to them, directed a sum of 
Rs. 14,934-14-0 due to Bhagwan Das and 
another of Rs. 5,000 due to Mt. Ram 
I iari to be uotified. The enquiry intothe 
encumbrances was obviously made under 
S. 2fc7, of the old Civil P. C. for, when 
summoned, Bhagwan Das filed a petition 
purporting to be under that section on 
29th June 1907 saying that he held a mort¬ 
gage dated 23rd July 1906 for Rs. 13,300, 
carrying interest at 1 per cent, per men¬ 
sem, and asking for time to produce the 
mortgage-need, which was then on the 
file of another case (Ex. 12). He was 
granted time for the purpose and pro¬ 
duced the mortgage-deed on 6th July 

1907. He claimed that R 9 . 14,943-14-0 
were due to him under it and a9ked that 
the lien should be notified (Ex. 13). The 
order passed by the Court on that peti¬ 
tion did not purport to have been passed 
under S. 279 of the old Civil P. C., for it 
was passed on the same date and was 
couched in the following terms: 

"Babu Zioat Rai, Plc.der for the decree-holdf r, 
is present On behalf of Bhagwan Das a docu¬ 
ment has been prduced with an application. It 
has been returned aft-r perusal Mt. Ram Piari, 
mortgagee, is absent. The Pleader for the deerre- 
holder states that ho has no objection to the 
notification of tho mortgage-moneys due to 
Bhagwan Das and Mt. Ram Piari. It is ordered 
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that the mortgage-moneys due to Bhagwan Das 
and Mt. Ram Piari, mortgagee, be notified and 
the vernacular sale-statement be prepared aed 
put up on 11th July 1^07": Ex. U 

An order under S. 280 of the old 
Civil P. C. contemplated a previous ap¬ 
plication either for tho release of the'mort. 
gaged property from attachment or for a 
direction that it should bs sold subject to 
the lien. No such application was filed 
in this case. The application of Bhag¬ 
wan Das, dated 29th Judo 1907,indicates 
t hat he appeared in pursuance of a notice 
sent to him by the Court, asking him to 
produce his mortgage-deed for verification 
on the date therein mentioned (Ex. 12). 
He produced the moitgage-deed even¬ 
tually within the time allowed by the 
Court and the order of the Court (which 
was passed without aDy preliminary 
enquiry, except from the Pleader for the 
decree-holder, or notice to the judgment, 
debtor) merely meant to direct that 
the mortgages held by Bhagwan Das 
and Mt. Ram Piari were to be notified 
for what they were worth. The Pleader 
for the decree-holder stated that he 
had no objection to the notification 
of the liens. He did no* set up 
any rights under the attachment of 
10th July 1906 in opposition to the 
mortgage effected in favour of Bhagwan 
Das after aD order of attachment in 
favour of his client had been passed. In 
the proclamation of sale the mortgage- 
moneys due to Bhagwan Das and 
Mt. Ram Piari were mentioned in the 
column of prior encumbrances (Exs. 6 to 
11), without a statement either as to the 
date9 of the mortgages or the persons to 
whom the said moneys were duo, and in 
the certificate of sale the entire sum was 
lumped up together and described as a 
“bar” or encumbrauco notified at the 
time of auction (Ex. 15). It is impossible 
from tbe above circumstances to con¬ 
clude that the Court had directed the 
sale of the attached property, subject to 
tho liens rotified in the manner laid 
down in S. 282 of the old Civil P. C. 
Enquiries of that character are generally 
made by the Court of its own motion for 
tho benefit of the would-he auction-pur¬ 
chasers. S. 287 of tbe old Civil P. C , 
which correspouded with O. 21, R. 66, of 
the present. Code imposed upon the Court 
the duty of stating a9 fairly and accu¬ 
rately aspossible for tbe information of tbe 
would be purchasers any encumbrances 
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to which the property advertise! for sale 
was liabe, with any other things which 
the Court considered material for the pur¬ 
chasers to know in order to julge of the 
[nature and valae of the propsrfcy; and as 
pointed out in Shib Kunwar Singh v. 
Sheo Prasad Singh (l), Abdul Wahid 
Khan v. Nawab Daqar Ali Khan (2) 
*and Ram Kumar v. Diuarka Par shad 
(3), an order passed by a Court executing 
k decree in the course of such an enquiry 
is not conclusive as between the decrea 
holder or purchaser on the one hand and 
the holder of the encumbrance on the 
other. In Izzat - un-nisa Degam v. Kun 
Iwar Pariah Singh (4), where some pro¬ 
perty wa9 sold subject to certain encum¬ 
brances which were subsequently found 
to be invalid, Lord Macnaghten, in de¬ 
livering the judgment of their Lordships 
of the Privy Council, observed: 

“Oalhesaleof property subject to encum¬ 
brances the vendor gets the price of his interest 
whatever it may bo whether the price be settled 
by privato bargain or aotormined by public 
competition, together with an indemnity against 
th* encumbrances affecting tho land. The'con- 
tract of indemnity may be express or implied. 
If tho purchaser covenants with tho vendor to 
pay the encumbrances it is still nothing more 
than a contract of indemnity. The purchaser 
takes tho property subject to the burthen at¬ 
tached to it. If the encumbrances turn out to 
be invalid the vendor has nothing to complain 
of. He has got what he bargained for. His in¬ 
demnity is complete. Hecaunot pick up the 
burtben of which the land is relieved and seize it 
as his own property. 0 

The decisions in Ram Charan Missir 
v. Bhagwan Das (5) and Gur Charan 
Prasad v. Mt. Bachni (G) do not apply, 
because in those cases the sales were ef¬ 
fected subject to mortgages the equity of 
redemption alone having passed. The rule 
JsHd down in Mt. Jagdei v. Sohan Lai 

jv; applies to this case. The contesting 

iefendant is not therefore estopped from 
showing the invalidity of the mortgage 
notified at the time of the auction. The 
grounds upon which the defendant seeks 
Jo impeach the mortgage in suit are two¬ 
fold. In the first place he alleges that 
the said mortgage was not enforceable 
against him inasmuch as it had been ex- 
t ecu ted during th e subsistence of an at- 

1.(1905) 28 All 418. -‘ 

9. (1907) 10 0 0 280. 

3.(1912) 15 OC2U=15 ICS. 
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6- (1910) 51 0 874. 

6. (1916) 301 0 288. 

7. (1916) 28 I 0 360. 
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tachment obtaiued by Raj Kishore in 
execution of whose decree he purchased 
the property and in the second place, he 
alleges that the mortgage was collusive 
and without consideration. It is char 
however from the report of the attaching 
officer dated 18th April 1906 (Ex. B-24) 
that no completed attachment had been 
effected within the meaning of Ss. 274 
and 276 of the old Civil P. C. when the 
mortgage of 3rd May 1905 was effected. 
One of the defects namely, the absence of 
proclamation of the attachment by ; be beat 
of drum, was removed subsequently on the 
12th June 1906 (Ex. B 5), but no 
prohibitory order as referred to in the 
first paragraph of S. 274, old Code, was 
ever issued and the judgment-debtor, 
bad no intimation within the meaning of 
S. 276, of the Code that he was prohi¬ 
bited from transferring or charging the 
property. 

Th9 order to b9 issued in cases of 
attachment of immovable property i 9 
given in form No. 141, Sch. 4, of tho 
Code, and unless such an attachment is 
duly intimated and made known in the 
manner provided by S. 274, no attach¬ 
ment can be regarded as complete so as 
to render alienations effected during the 
continuance of the attachment void 
against all claims enforceable under the 
attachment. The object of S. 274 in 
prescribing particular ways for notifying 
the attachment is, as pointed out by 
M ah mood, J., in Ganga Din v. Khushali 
(6), to give notice to the judgment-deb¬ 
tor not to alienate the property and to 
the public not to accept any alienation 
from him. As between the decree-hold¬ 
er and the auction-purchaser the failure 
to issue such a notice may or may not 
ba a mere irregularity, but as between 
the decree-holder or auction-purchaser 
on the one hand and an alienee on the 
other different equities would come into 
operation, if no prohibitory order is 
issued to tbe judgment debtor, forbidding 
him from transferring the proparty. The 

Chandra Mandat (9) on which the loar 
ned Counsel for the defendant relies, 
does not therefore apply, and the mort¬ 
gage cannot consequently be regarded as 

invalid. The Pleader for Raj Kishore 

fnrn^s/fcKadmitted the mortgage and in¬ 
formed^ Court eseouting the deor«« 

8- (1885) 7 All 702. ---• 

9. (1913)18 10 715. 
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that he had no objection to its being 
notified at the time of the sale. 

An alienation effected during an at¬ 
tachment is only voidable at the in¬ 
stance of the decree.holder. But if the 
decree-holder does not choose to avoid 
it, and expressly permits it to he notified 
at the time of the sale, he cannot be 
allowed subsequently to plead its invali¬ 
dity owing to its having been effected 
during attachment. The auction-pur¬ 
chaser cannot therefore rely on the pro¬ 
ceedings taken by Raj Ivishore in sup¬ 
port of the contention that the mortgage 
was not enforceable against him. 

The mortgage-deed in suit was execu- 
ted in lieu cf Rs. 13,300, out of which 
Rs. 7,905-10-G were creditod towards an 
earlier mortgage;bond dated the 3rd 
May 1906, Rs. 122-4-0 were credited to¬ 
wards interest due on certain ornaments 
pledged, Rs. 7 5 were received in ad¬ 
vance for the costs of execution, stamp 
and registration and for other personal 
expenses, and the balance was paid be¬ 
fore the Sub-Registrar. The previous 
bond of the 3rd May 1906 purported to 
have been executed in lieu of Rs. 7,700 
out of which Rs. 3,876 were credited to¬ 
wards old debts, Rs. 824 were credited 
towards interest due on a pledge of orna¬ 
ments and other debts, and the balance 
was paid before the Sub Registrar. Evi¬ 
dence has been adduced to prove tbe 
execution cf the bond in suit and the 
payment of the consideration-money. 
The earlier bond was returned when the 
bond in suit was executed. Its execu¬ 
tion is admitted by Ahmad Jan, who 
gives evidence about the manner in 
which he received the consideration- 
money. The statement of Ahmad Jan 
is corroborated by the entries in the 
account-books and there is no reason for 
thinking that either of the said bonds 
was collusive or fictitious or was execu¬ 
ted to deprive Raj Kishore of his money. 

It is urged on behalf of the defendant 
that the plaintiff had agreed to accept 
Rs. 10,000 in full satisfaction of the 
money duo on the mortgage in respect of 
village Paharpur prior to the suit. The 
evidence on that point consists of the 
dep-sitions of the two witnesses Saras- 
euti Prasad and Raj Kishore. Sarassuti 
Prasad states that the plaintiff told him 
that he agreed with Sneoraj Bili to 
release village Paharpur in lieu of 
Rs. 10,000 and asked him to prepare u 
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draft to that effect and that he prepared 
a draft which was shown to Sheoraj 
Bali and given at his instance to Gobind 
Prasad, the treasurer of the Upperlodia. 
Bank, Limited. It doe3 not appear why 
Bhagwan Das selected this witness for 
proparing the draft, for he had Dot 
written any document at the instance of 
Bhagwan Das before, and if a draft was 
actually prepared, it is surprising that no 
one talked to him about the draft after¬ 
wards till he wassummoned. R»j Kishore,. 
the other witness,isan intimate friend cf 
Sheoraj Bali, and was tho holder of the 
decree in execution of which Sheoraj 
Bali purchased the property in dispute. 
He is probably interested in the case,for 
he admits that he has been looking after 
the management of Paharpur now and 
then and helping Sheoraj Bali in his 
defence. Sheoraj Bali isemployed in som©’ 
school at Unao, and except for some 
holidays when he had been in attendance 
at Lucknow, Raj Kishore had been at¬ 
tending the hearings of the suit since 
the issues were framed, giving instruc¬ 
tions for the summoning of witnesses 
and conducting the case on his behalf. 
The statements of neither of these wit¬ 
nesses can be trusted. 

The next question is whether the 
mortgage deed executed by Ahmad Jan 
in favour of Musammat Ram Piari on 
24th February 1906 was collusive and 
fictitious, and whether Sheoraj Bali wa& 
entitled to claim priority by reason of 
his baviDg paid the amount due on that 
mortgage. The circumstances in which 
the mortgage-deed in favour of Musam¬ 
mat Ram Piari was executed are some¬ 
what curious. It purported to have 
been executed in lieu of a sum of Rs. 
5,000, out of which Rs 3,000 were left 
for payment to Jagat Narayan on ac¬ 
count of a promissory note alleged to 
have been executed by Ahmad Jan on 
the 3rd October 1905, Rs. 1,500 were 
credited towards a hundi and Rs. 50 
were taken for the expenses of execution 
and registration. The balance of R?- 
450 was declared to be payable before 
the Sub.Registrar, but it is admitted 
that no such amount was actually paid. 
The story of the transaction as given by 
Ahmad Jan is that Ram Kishen, brother 
of Musammat Ram Piari, showed him a 
pachlara and asked him if he would like 
to purchase it, that he agreed io pur¬ 
chase it in lieu of Rs. 3,000 and exe- 
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cuted ft promissory note for that sum 
in favour of Jagat Narayan on the under, 
standing that he would have an option 
to return it within two months, if he 
did Dot approve of it or found it to be 
not genuine. He alleges that he got the 
pachlara examined by experts and found 
it spurious and that he returned it to 
Ram Kishen but that the latter did not 
give back the promissory note. In the 
suit filed by Musammat Ram Piari to en¬ 
force her mortgage, Ahmad Jan filed a 
written statement, pleading that he 
had not received any portion of the mort¬ 
gage.money (Exhibit 19), but sbsequently 
entered into a compromise with her on 
the 11th June 1908 under which tho 
Bank of Upper lodia. Limited, was ex- 
empted from the claim and a decree for 
money was passed against Ahmad Jan 
(Exhibit 21). Musammat Ram Piari 
subsequently filed an application for a 
review of judgment cn grounds with 
which we are not at present concerned 
(Exhibit B 3d) and obtained the consent 
oi Abmad Jan to the review being 
granted. 

A decree for sale was accordingly sub¬ 
stituted by consent in placeof the simple 
money-decree previouely passed, and a 
sum of Rs 7.669-10-0 was declared to 
be due to Musammat Ram Piari on the 
mortgage (Exhibit B 13). The evidence 
of Babu Baldeo Prasad, who was engaged 
by Musammat Ram Piari in tne review 
case shows that Ahmad Jan had con¬ 
sented to the review being granted on 
receiving Re. 500 from Musammat Ram 
Piari a D d a promise to be paid another 
sum of Rs. 500 after her money was real¬ 
ized, and that the object of the pro¬ 
mise was to enable Musammat Ram Piari 
to nalize her money out of the surplus 
sale-proceeds of two of the villages. A1 

daun and Bahadurpur, which had mean¬ 
while been sold in execution of themort- 
gage^decee held by the Bank of Upper 

In! L L t‘ mi M «sammat Ram Piari 
applied for tho payment of the mortgage- 

money due to her out of the surplus 

sale-proceeds, but was unsuccessful It 

is not disputed that Sheoraj Bali paid 

the money due to Musammat Ram Piari 
on her mortgago-dfsofe 6 (vide paragraph 

1912) bST?"® 01 th8 19,h *»■>• 

Tm • „ 58 C0Dt ended that the 

amount he is alleged to have paid is in 

correct and that a person who hL 

steppad into the shoas of the mortgagor 


cannot acquire priority by virtue of any 
such payment. Sheoraj Bali claims tc- 
have paid a sum of R?. S.797 to Musam¬ 
mat Ram Piari, from whom a deed cf 
release was obtained by him on the l9tb. 
June 1911. But his statement does Dotr- 
tally with the statement in the 
plaint filed by him on the 3l9t- 
January 1912 against Musammat. 
Ram Piari and her husband, Kishum- 
NarayaD, in a suit brought by him for 
the rectification cf the deed of release,, 
wherein he stated ti at he had paid only 
Rs. 4,700 and that the remainder was 
entered in the deed of release by fraud. 

It is unnecessary to determine iD this- 
case which of the statements made by 
Sheoraj Bali is correct, for he had pur¬ 
chased Paharpur in execution of a sim¬ 
ple decree for money and was Dot pos¬ 
sessed of any interest therein at the- 
time of the redemption other than that 
of an owner of the equity of redemption. 
He was neither a subsequent nor a prior 
mortgagee, aDd if he redeemed the vil-j 
lage purchased by him in execution of 
a simple money-decree, he did so to pro. 
tect the property purchased by him at 
auction subject to the liens noti¬ 
fied, and section 74 and 101 of the 
Transfer of Property Act do not 
apply to him. A purcheser of the equity 
of redemption might in certain circum¬ 
stances be permitted to step into ihe 
shoes of the prior mortgagee, aDd claim 
the benefit of ths payment made by him, 
but the question in each case is onr of 
intention. In Gokaldas Gopaldns v. Pu- 
ranmal Premstikhdas (10) and Mahomed 
Ibmhim U ossein Khan v. Ambtka Per- 
shad Singh (ll), on which reliance is. 
placed on behalf of the contesting defen¬ 
dant, it was held by their Lordships ofj 
the Privy Council that apersou who pur- 1 
chased the right, titlo and interest of a! 

— property sur ject to 

a prior charge had a right on pa\mt-ntto 
extinguish the prior charge or to* keep it 
alive, and that, in the absence of evi- 
dence to the contrary, the pres mption 
was that he intended to keep it alive lor 
his benefit. The terms in which the 
deed of release is couched, however, show 
that there was no intention to keep the 
charge alive, for it declares that the 
mortgag e is extinguished bv virtue of the 

in! nrno! Cftl 10°6=U I A 120 { VO). 
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payment and that the mortgagee will get 
the decree recorded as satisfied (Exhibit 
B 32). The liens of Musammat Ram 
Piari and the plaintiff were moreover, 
notified at the time of the auction-sale. 
By agreeing to purchase the property 
burdened with these liens, the auction- 
purchaser undertook to pay both those 
liens, if they were proved to be valid 
and enforceable. The liens notified 
must naturally have affected the price 
he paid for the property, and in dischar¬ 
ging one of the liens then notified, when 
his duty was to discharge both, he can¬ 
not, as observed in Musammat Sadiq v. 
Ghaus Mahomed (12) and Govinda- 
\$wami Thevan v. M . Doraswami Pillai 
(13), he allowed to set up his payment 
of one against his liability to discharge 
the other. No other pleas are pressed. 
The appeal is, therefore, allowed with 
costs here and below. The decree of 
the Court below will be modified so as 
to exclude from it that portion which 
declares a prior charge in favour of 
Sheoraj Bali in respect of the mortgage 
held by Musammat Ram Piari dated the 
24th February 1906. The contesting 
defendant’s cro^s-objections are dis¬ 
missed with costs-and hs will bear his 
-own costs throughout. 

B.v/.R.K. Appeal allowed. 

(12) 11911) 33 All 101=7 I C $00. 

(13) [1911) 81 Mad 119=6 1 C 781. 
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Kanhaiya Lal, A. J. C. 

Pam Jiwan and others —Defendants— 
.Appellants, 

v. 

Jadunath and others — Plaintiffs— 
Respondents. 

Second Appeal No. 535 of 1913, Deci¬ 
ded on 15th December 1915, from the 
decree of Sub-Judge, Gonda, D/- 1st 
September 1913. 

Limitation Act (9 of 1908), S. 132 —Money 
charged on rents and profits is charge on 
immovable property for purpose of Art. 132 
—Award of nankar allowance on 10 p. c. on 
hasilat nikaii of village is held to be charge 
on village-General Clauses Act (10 of 1897), 
S. 3, Cl. 25. 

Money charged cn the rents and profits of 
land is treated as money charged on immovable 
property for the purposes of Art. 132, Lira. 
Act, read with S. 3, Cl. (25), General Clauses Act, 
10 of 1897. [P 177 C 1] 

Where a settlement deerre awarded a nankar 
allowance of 10 per cent, oo the hasilat uikasi of 

a paiticular village: 


Hell: that fcbe specification of the property on 
the rental of which the nankar was to be calcu¬ 
lated indicated the stock out of which it was to 
be plid and must thereforo be deemed to bo a 
charge upon the village. [P 177 C 1) 

Gokaran Nath Misra— lor Appellant. 

Basudev Lal —for Respondents. 

Judgment —This appeal arises out of 
a suit brought by the plaiotiffs-rospon- 
dents for the recovery of the arrears of 
nankar dues for 1309 to 1319 Fasli. The 
defence, so far as it is material for the 
purpose of this appeal, was that the 
nankar allowance was payable on double 
the amount of the Government revenue, 
that it was not charged on the village, 
and that the claim for a period in ex¬ 
cess of three years was barred by limi¬ 
tation. 

The Courts below found that the plain¬ 
tiffs were entitled to a nankar allowance 
of 10 per cent, on the gross rental cf the 
village, according to the settlement 
decree obtained by the ancestors of the 
plaintiffs, and that the claim for the 
entire period in suit was within limita¬ 
tion. They therefore gave a deoreo to 
the plaintiffs for the nankar allowance 
proportionate to their share. Iu appeal, 
it is contended that the nankar allow¬ 
ance was not a charge on the village, 
and that it should have been calculated 
cn the actual collections made.in the 
village during the period in suit, if the 
claim for the entire period was within 
time. The settlement decree awarded a 
nankar allowance of 10 per cent, on the 
hasilat nikasi of Mauza Sonapur in the 
following terms: 

“Namburda mustahaq pan8 fi sadi das rupift 
nankar upar hasilat nikasi sirf Mauza Sonapur 
ke mutasawwir h>.” 

The word “hasilat M is vague and might 
cover profits assessed or capable of reali¬ 
zation or those actually realized. In 
the Court of first instance the argument 
cf the defendants.appellants was that 
the nankar allowance was chargeable on 
double the amount of the Government 
revenue. It was no part of their case at 
the time that it was to be calculated on 
the actual collections. In the lower 
appellate Court that point was taken for 
the first time, but it was not covered by 
the plea originally taken in para 11 of 
the written statement. The defendants 
cannot therefore be allowed to put for¬ 
ward a case not then set up, and the 
question of collections cannot be enter- 
tained. The intention of the Settlement 
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Officer, in granting the decree, obviously 
was to create a charge on the village, (or 
tbe decree specified the property on the 
reutal of which it was to ho calculated, 
thereby indicating the stock out of which 
it w*8 to bo paid. A right to such nan- 
kar is a right of under-proprietary 
nature, attached to the rents and profits 
of the land on which it is charged. 
Money charged on the ie ,t3 and profits 
of land is treated as money charged on 
immovable property, and au annuity 
payable out of the income of immovable 
property has been held to be a charge 
within the meaning of Art. 132, Lim. 
Act: Muhammad Zaki v. Chatku (l) 
and Gajpat Hai v. Chimman Rai (2). 
S. 3, Cl. (25), General Clauses Act (10 
of 1897), defines “immovable property” 
as including benefits to arise out of land; 
and the “explanation” appended to 
Ai t. 132, Lim. Ac , declares that the 
allowance and fees respectively called 
malikaoa and baqa shall, for the purpose 
of that Article, be deemed to be money 
charged oo immovable property. The 
payment of nankar or dahyak of tbe 
■kind mentioned is not a mere personal 
liability, but an interest in immovable 
property, inasmuch as it cannot be en¬ 
forced after the transfer of the property 
against the original owner but can only 
be enforced against the transferee. In 
Raja Iiudr Pratab Sahi v. Siieo Charan 
(3) a cash nankar granted in lieu of the 
surrender of zemiudari rights was treated 
as an under-proprietary right, charged 
in equity cu the zemindari rights so 
surrendered. In Raja Mohamad Mum- 
taz AUKhan v. WazirKhan (4; Spankie. 
A. J. C., in discussing a case in which a 
decree was claimed for malikana dues in 
»»pect of a certain village observed: 

Tho next question is whether tho 10 per ceot 
■on thoGovernirent Revenue ... to the’Ram is a 
charge upon the village. I think that it is. 

' t0 th ° Rft J' a out 01 the annual 
profits of tho village a sum equal to 10 per cent, 
on tho Government revenue. The decree im- 

on S |L lh n iHty i f fu th ° P a y mcnt cf tho money 
‘^ n P; ol j‘ 8 of ‘ be villago, a liability which 
attnehos (o the profits of tho village in’whoso- 

under whiJ ViU ? 8 ° may bo - A document 
binder which a sum of money was annually nav- 

ffiSllil % LafT V ,lag J 3 WM COD ^ored 
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The claim is therefore within time. 
The appeal fails and is dismissed with 
costs. 

B v./r.x. Appeal dismissed. 
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Lindsay, J. C. 

Jagannath Kuar — Plaintiff — Appel¬ 
lant. 

• v. 

Sheo Singh —Defendant — Respondent. 

Sacond Appeal No. 90 of 1915, Deci¬ 
ded on 2f>th January 1916, against the 
decree of Dist. Julgo, R*e Bareli, D/- 
19th December 1914. 

(a) Contribution — Suil for—Giving of 
security not a payment “Contribution cannot 
be claimed. 

Tho giving of a new security docs not amount 

a fayineut which entitles a plaintiff to de¬ 
mand contribution: Mar well v. Jameson , 106 
K. R. 230 \Taylor\\ Hijjins , 102 E. R . 562, Foil. 

v ^ 0 [P179C1J 

(b) Contribution — Suit for execution of 
fresh security does not amount to payment— 
Money not paid—Suit for contribution not 
maintainable. 

Where in a suit for contribution it appeared 
that the parties had compromised a previous 
suit acrcoing to pay in equal proportions the 
money borrowed by the plaintiff, the compro- 
mise-dcod providing that if the creditors realised 
tho money from either parly such party would 
have a right of contribution as against the other 
party, and the plaintiff had been obliged to 
execute a fresh security for the money duo under 
one of the earlier bonds: 

Hel l: that as no money had be*n actually 
paid by the plaintiff, hoc suit was not main- 
tamable. [p 179 c 1) 

Samiullah Beg— for Appellant. 

Bisheshwar Nath— for RespDndent. 

Judgment—The appellant in this 
case Thakurain Jagannath Kuar was 
plaintiff in the Court of the first instance 
in a suit for contribution. The defen¬ 
dant in the cas3 was one Shoo Singh* 
The following f*cts may be stated in 
order to elucidate the matter in dispute 
between the parties. One Janki Prasad 
Singh was the owner of a village named 
Johwaoakti. He died leaving a widow. 
Kukmm kuar, a daughter-in-law, Thaku¬ 
rain Jaganuath Kuar. who is the p| a , n 
tiff in the present ease, and a daughter 
named Jadunath Kuar. After the death 
of Jauki Trasad Singh his widow Mt. 
Kukmm Kuar got.possession of the pro 
party and when ahe died, possession of 
the whole village was taken by the 
daughter-in-law Jagannath Kuar. Aft-r 

n h ft fvf°T’ P ° 980 w i0D of tho Property Jagan¬ 
uath Ivuar borrowed certain sums of 

money under three deeds which we?a 
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executed respectively od . the 26th of 
October 1903, the 9th of January 1908 
aDd the 27th of April 1910. Jadunath 
Kuar who is the daughter of Janki 
Prasad SiDgh brought a suit against 
Jagannath Kuar for possession of the 
propertv, alleging that after the death 
of Mt. Rukmin Kuar Thakurain Jagan¬ 
nath Kuar who was the daughter-in-law 
of Janki Prasad Singh had no right to 
the property. During the course of that 
suit Mt. Jadunath Kuar transferred her 
interest in the property to her three 
sons Sheo Singh, Ram Singh and GaDga 
Bakhsh Singh. Of these Sheo Singh is 
the defendant in the present case. The 
suit was compromised between Thaku¬ 
rain Jagannath' Kuar and these three 
sons of Mt. Jadunath Kuar. It was 
agreed that one half of the village of 
Johwanakti should remain in possession 
of Thakurain Jagannath Kuar a3 absolute 
owner. 

The other half of the village was to be 
made over to the three sons of Mt. Jadu¬ 
nath Kuar. It was further agreed bet¬ 
ween the parties that the money which 
was borrowed under the three deeds 
mentioned above, should be paid in 
equal proportions by the parties to the 
compromise. It was stated in the com¬ 
promise (which I may mention as incor¬ 
porated in the decree) that if the credi¬ 
tors to whom the moneys were owing 
under these deeds realised the money 
from either party, then the latter would 
have a right of contribution as against 
the other party. In the present suit the 
allegation of Thakurain Jagannath Kuar 
was that she bad made certain payments 
to the creditors by virtue of which she 
was entitled to call upon the defendant- 
respondent, Sheo Singh, to contribute 
hie share of the sums paid. I am con¬ 
cerned in this second appeal with ouly 
one item of Rs. 4,000. This was the 
sum which was borrowed by Jagannath 
Kuar from two persons Raghunanrian 
and Mahabir under the deed which was 
executed on the 2Gth of October 1903. 
With regard to this document it was 
admitted by the plaintiff that she had 
not made any payment in cash for the 
purpose of discharging it. Her story 
was that under pressure which was 
brought by the creditors to whom the 
money was owing under this deed, she 
executed a fresh security in their favour 
on the 23rd of January 1914. 
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The original deed was returned to her 
after the execution of this fresh deed. 
So far therefore as this item is concerned 
the plaintiff's case was that having dis¬ 
charged the original debt by the giving 
of a fresh secuiity she was entitled to 
call upon Sheo Singh the defendant to 
pay cash to her in discharge of his pro¬ 
portionate share of her debt. The first 
Court, although it decreed the claim in 
part, held with respect to the trans¬ 
action just mentioned that JagaDnath 
Kuar bad no Ciuse of action for a suit 
for contribution against the defendant. 
The Subordinate Judge was of opinion 
that the execution of a fresh bond did 
not amount to a payment which entitled 
the plaintiff to claim contribution. This- 
view of the case was adapted by the 
learned District Judge in appeal. Now 
it is contended in second appeal that 
both the Courts below were wrong and 
that as the execution of this fresh secu¬ 
rity operated to extinguish the earlier 
debt, Thakurain Jagannath Kuar was en¬ 
titled under the terms of the compro¬ 
mise to call upon Sheo Singh to pay up 
his share of the former debt. It appears 
to me that this contention cannot be 
accepted. 

The learned Counsel for the respon¬ 
dent has relied upon two English cases 
which are reported respectively in Eng¬ 
lish Reports, Vol. 102, at page 562 and 
Vol 106 of the same report at page 286. 
The last mentioned case is the case of 
Maxwell x. Jameson (1). The facts of 
that case were as follows: — Maxwell* 
Jameson and two other persons gave a 
joint and several promissory note to a 
certain firm of bankers. Some time later 
Maxwell took up the note and gave his 
own bond to the firm undertiiking to pay 
the same by a certain date. No money 
was iu fact paid by Maxwell to the ban¬ 
kers of either on account of the bond or 
on account of the promissory note before 
the action against the defendant Jame¬ 
son was begun. It was held that the 
suit was not maintainable and that until 
the plaintiff had paid money on the 
bond, he could not maintain on action 
for money paid in order to recover con¬ 
tribution against any of the other 
makers of the original note. In deliver¬ 
ing judgmant in that case one of the 
learned Judges, Bayley, J., remarked as 
follows_ _I 


1. 106 E K 2 6. 
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“Then as the authorities differ, it becomes 
necessary to look for the reason of the thing. 
No mouoy ha- yet come out cf the plaintiff's 
packet and non constat that any ever will; for 
if he recovers from the defendant in the present 
action, still it i- possible that he may never pay 
it to Batsjn & Co. The time for his remedy 
against the defendant has not yet arrived.” 

Another learned Judge, Abbott, J., 
referring to the case of Taylor v. Hijjins 
(2), held that the giving of a new secu¬ 
rity which extinguished the old debt 
was not the same thing a3 payment. It 
i9 quite clear therefore that on the 
iuthoritios ju9t mentioned the giving of 
a new security does not amount to a 
payment which entitles a plaintiff to 
demand contribution, and the reason of 
this is cleir from what is said by Bay- 
ley, J., in his judgment namely that no 
money had come out of the plaintiff s 
pocket and there was no certainty that 
any money ever would come out for he 
might recover the money from the de¬ 
fendant and never pay it to the creditor, 
and it may also be pointed out in the 
present case that although Thakurain 
Jagannath Kuar has executed a fresh 
security in favour of the two creditors 
it is, for all we know, quite possible that 
for some reason or other 6he may never 
be called upon to discharge the liability. 
A suit on the bond against her may be- 
come time-barred or may become im¬ 
possible for some other reason, and in 
this state of affairs it would be obviously 
juDj'ust to call upon the defendant in the 
present cise to pay to the plaintiff 
money which she might retain for her 
own benefit, without ever herself having 
spent anything by way of extinguishing 
the earlier debt. I agree therefore that 
the plaintiff had no right to recover in 
the present cise. Her appeal fails and 
i9 dismissal with costs. 

B.V./r.K. Appeal dismissed. 

“ 2.' 102 E. R.~6G2; “ * 
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Kanhaiya bAL, A. J. C. 

Kundan Lal Defendant—Appellant. 

v. 

Wajid Husain and others -Plaintiff 
and Defendants—Respondents. 

First Appeal No. 147 of 1914, Decided 
on 1st July 1915, from decree of Sub- 
Judge, Lucknow, D/. 28th October 1914 

Mortgage-Suit on-Sale on execution of 
prior mortgagee’* decree again.t mortgagor 
a ]one Suit for puiine mortgagee agaimt 
mortgagor and prior mortgagee—Purchaser 
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cannot «ay that he was not party to suit — 
Puisne mortgagee—Rights of. 

A purchaser of property sold in execution of a 
decree obtained by the prior, mortgagee against 
the mortgagor alone, and during the pendency 
of a sa t for sale of toe same property instituted 
by the puisne mortgagee against both ihe m.rt- 
gagor and the prior mortg*gte, cannot be per¬ 
mitted to say that as be was not a party to ih.t 
suit-, the puisue mortgagee cann t bring tho 
equity of redemption to sa.e in execution of the 
decree obtained by him for >ale of the property 
subject to the rights of the prior mor'gagee : 2'J 
.-1/1835; 10 M L J 347 ; 30 Cal 59J (F /». 20 
I C 45S. Ref. [P ISO 0 1, 21 

Gokaran Xath Misra —for Appellant. 

Abdul Husain —for Respondents. 

Judgment. — In this case a prior 
mortgagee obtained a decree for the sale 
of the mortgaged property on foot of bn 
mortgage without making the puisne 
mortgagee a party to his suit. Tne 
puisne mortgagee subsequently brought 
a suit on his puisn9 encumbrances, mak¬ 
ing the heirs of the prior mortgagee who 
died meanwhile, parties to his suit, and 
obtained a decree for the sale of the 
mortgaged property subject to the rights 
of the prior mortgagee. In execution of 
the former deoree, the plaintiff-respon¬ 
dent purchased the mortgaged property 
on 20th day of May 1913, and obtained 
possession. The subsequent mortgagee 
then sought to bring the same property 
to sale in execution of his decree, but 
was resisted by the plaintiff.respondent, 
who claimed that the property pur¬ 
chased by him wa9 not liable to re-sale. 
The Court executing the decree dis¬ 
allowed his objection. He then filed 
the present suit for a declaration that he 
was the owner and possessor of the pro¬ 
perty in question an 1 that the subse¬ 
quent mortgagee had no right to bring 
the said property to sale in execution of 
his decree, to which he was not a party. 
The Court bslow decreed the claim, re¬ 
gardless of the faot that the heirs of the 
prior mortgagee, in execution .of whose 
decree the plaintiff-respondent had pur¬ 
chased, wore parties to the decree ob¬ 
tained on foot of the subsequent encum¬ 
brances. The plaintiff could not have 
been made a party to that deoree, as he 
bad not till then purchased the mort" 
gaged property. The purchase made by 
him inerests him with the rights of 
the prior mortgagee-and of the mort¬ 
gagor, as thoy existed on the date of the 
prior mortgage, but leaves the right of 
the subsequent, encumbrancer, who was 
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not made a party to the decree passed on 
the prior mortgage, to redeem it un¬ 
affected. What the subsequent mort¬ 
gagee proposes to briDg to sale in execu¬ 
tion of bis decree is the equity of re¬ 
demption possessed by him, which re¬ 
mained unaffected by the sale in execu¬ 
tion of the prior mortgage decree at 
which the plaintiff purchased. It is not 
open to the plaintiff to say that the sub¬ 
sequent mortgagee cannot bring the 
equity of redemption to sale in execution 
of his decree, because the effect of such a 
sale would not in any way injure the 
rights of the prior mortgagee 'whose in¬ 
terests the decree obtained by the sub¬ 
sequent mortgagee expressly safeguarded. 
As pointed out in Ram Shankar Lai v. 
Ganesh Prasad (l), a puisne mortgagee 
may have a sale of the interests mort¬ 
gaged to him in a suit properly constitu¬ 
ted for the purpose, subject to the rights 
of a prior encumbrancer, who holds 
under a paramount title and cannot be 
prejudiced by a sale of the equity of re¬ 
demption. If a decree directs the sale of 
certain property subject to a prior mort¬ 
gage and the prior mortgigeeisa party to 
that decree neither the prior mortgagee 
nor the person who has stepped intohis 
shoes can be permitted to say that a 
sale should not b9 effected, because such 
a claim would be incons : etent with the 
terms of the decree to .which the prior 
mortgagee was a party. 

All he can say is that his rights under 
the prior mortgage, which were expressly 
reserved, shall not be affected by the re¬ 
sale: Mahomed Karim Rowthan v. Abdulla 
(2). In Debendra Nwain Roy v. Ram- 
taran Panerjee (3) it was similarly held 
that .1 pusine mortgagee was entitled to 
a sale of the property secured by bis 
mortgage, subject to the rights of the 
first mortgagee, even after the property 
had been sold in execution of a decree 
obtained by the first mortgagee in a suit 
to which the puisne mortgagee wa3 not a 
narty. The plaintiff purchased the 
property during the pendency of the 
suit brought by the heirs of the sub¬ 
sequent mortgagee .for the sale of the 
mortgaged property, aod as held in 
Sohan Lai v. Jot Singli (4) he would be 
bound by the result of any p ro cecdings 

1 tl'JO’i) 29 All 386 (F B). 

2. (19C0) 10MLJ 347. 

9. (1903) 80 Cal 699 (F B). 

4 (1918) 16 0 C 184=20 I C 458. 
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which may by taken in execution of the 
decree obtained in that suit, to the same 
extent to which the prior mortgagee, who 
was party to it, can be bound. The 
plaintitfis not entitled to stop the sale, 
which, as the terms of the decree indicate, 
is practically a sale of the equity cf 
redemption. 

The appeal is, therefore, allowed and 
the plaintiff's claim dismissed with costs 
here and below. The defendant.appel¬ 
lant will get his costs from the plaintiff 
throughout. 

B.V./r.k. Appeal allowed. 
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Kanhaiya Lal and Kesdall, A. J. Cj 

Tika— Plaintiff—Appellant. 

v. 

Mahabir Prasad and another — Defend¬ 
ants—Respondents. 

First Appeal No. 40 of 1914, Decided 
on 25th April 1916, against decree of 
Sub-J., Hardoi, D/- 12th December 1913. 

(a) Evidence Act (1 of 1872),S. 90 -Cpurt 
has discretion to make presumption con¬ 
templated. 

S. 90, Evidence Act, leaves it to the discretion 
of a Court whether or not in certain circum¬ 
stances it ‘will make the presumption there 
contemplated; but it is not bound to do so. 

P [P 182 C 2] 

(b) Evidence Act (1 of 1872), S. 90- 
Original documents —'Presumption — Au¬ 
thenticity of. 

Where an original documont i3 not said to 
have been lost, or to have beon missing, or to be 
in tho custody of any person who declines to 
produce it, it'would not be wise to make any 
presumption regarding its authenticity without 
subjecting it to a careful scrutiny. [P 182 C 2] 

Basdeo Lal an A Gokaran Nath Misra 
—for Appsllant. 

Sami-ul-lah Beg—lot Respondents. 

Kendall, A. J. C —The suit out of 
which this appeal has arisen was brought 
by Tika, son of Likhni. the appellant, 
together with his brother's son Suraj 
Bakhsh, who hasDOt appealed, for posses¬ 
sion of 2 annas share in village Mohan- 
madpur and for mesue profits. The 
following pedigree is necessary to explain 
the facts of.the case and the relationship 
of the parties: 
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JAG AN, 

i_ 

r f 

Sobans, died 


Sewa, died 

!_ 

I I 

Likhoi, Narain, 

died in 18G7 dieain 1895 


i i 

Ram Nath, Dwarka, 
died on 17th alive. 
September 
1912 

l_ 

,.i 

i 

Mahabir, 
defendant No. 1. 


Tika, 

plaintiff No. 1. 


Debi Dio, died in 1870 

I 

Raghu Nath, 
(predeceased his 
fatbcr)=wido\v 
Mt. Basanti, 
died io 19CG. 


I 

Ram Singh, 
defendant No. 2. 


i 

Bisraro, 

died 

„ 1 
Suraj Bakhsab, 
plaintiff No. 2. 


According to the appellant, JagaD, th. 
ancestor of the parties, wag possessed o 
8-annas share of tbo village. He had tw< 
sons, from one of whom, Seva, was des 
cended Likhni and Narain, brothers 
and from the other, Sobans, Debi Din 
Up to the time of the decease of Deb 
Din in 1879 the family remained joint 
Debi Din died leaving a daughter-in lav 
Mt. Basanti. Being the sole descendant 
of one of the two sons .of Jagan, Det 
Din would, on partition, have been en 
titled to 4 annas out of Jagan's 8 annas 
The case for the plaintiffs, therefore 
was that after Debi Din’s death Seva’s 
u® survivorship; but the name 
of Debi Din s daughter in-law Mt. Basanti 
was recorded in the revenue papers ovei 
the 4 annas which had stood in Debi 
Did a name, and that this was done for 
her consolation and to satisfy her as to 
the recognition of her right to maioten- 

all6 ? ad th at four or five years 
a ter Debi Din s death the appellant and 

fiff b M r0t o her Bl8ram > fath0r the plain- 

d fi spfinA 2, t 8epar ^ ed ft0m Narain and hi9 

descendants. Mt. Brsanti in 1905 

? 6d °! gUb of fche ^ annas 
wh 10 h stood IQ her name in favour of 

h 0f tha two defendants, they being 
both sons of Ram Nath, the son of Nara^ 

ODfy^lirl’ a “ Cording t0 th ® Plaintiffs. 

ho L hl?' ,nt6re f fc a9 a ®«n6eoanoe- 
holder, had no right to execute the deed 


of gift; and so from the time of her death 
in October 1900 both the defendants- 
respondents would have been in unlawful 
possession of the entire 4 aonas, 2 annas 
of which, according to law, belong to the 
plaintiff's. On these grounds this suit 
was brought, though not till January 
1913, and a decree for possession was 
sought 

The defence was that the family had 
separated a long time before the death 
of Dobi Dio who was therefore, 9ole 
owner of 4.annas out of Jagan’s 8-annas, 
that Debi Din hid a son who predeceased 
him (and this is admitted), that Debi 
Din in the year before his death exscufc- 
ed and caused to be registered a deed of 
gift in favour of Mt. Basanti, widow of 
that son, in virtue of whioh she entered 
into possession, and by reason of which 
mutation waseffeefol in her name on 
the death of Debi Din, a fe.v months 
later. It was alleged, therefore, that Mt. 
Basanti had teen in possession as abso¬ 
lute proprietor ever since 1878. The 
plaintiff's produced some documentary 
and some oral evidence to prove that the 
separation of the family had taken place 
after the death of Debi Dio, and that 
the family was joint at the time Debi 
Din died. Thi9 evidence did not at all 
commend itself to the lower Court. For 
the respondents on the contrary a large 
number of documents were produced, as 
ft'so a number of witnesses who gave 
evidence establishing separation in the 
lifetime of Debi Din, whioh evidence, the 
lower Court ha9 considered, must carry 
with it a considerable weight, seeing 
that it was consistent with the docu¬ 
mentary evidence and that the witnesses 
produced had special means of know¬ 
ledge. The lower Court further found that 
the deed of gift in favour of Mt. Basanti 
executed by Debi Din in 1878 was fully 
proved; and it found that she was in 
possession of the 4 annas from that time 
and entitled to exocute herself the deed 
of gift in favour of the respondent which 
is impugned in this case; and that the 
strength of her title as against the 
plaintiffs was further confirmed by this 
long period of adverse possession. 

Tne suit was, therefore, dismissed 
with costs. One of the plaintiffs has 
brought the present appeal on the f 0 l 
lowing grounds: (1) that the burden of 
proving that at the time of death Debi 
Dm was separate was on the defendants- 
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(2) that it is proved that Debi Din died 
in a state of union with his cousins; (3) 
that the statement of L khni ought to 
have been held admissible in evidence; 
(4) that it is proved that Mt. Basanti 
did not take property under any deed of 
gift; (5) that Mt. Basanti was proved 
to have got possession for maintenance; 
and {(]) that in no case could she ac¬ 
quire absolute title to the property. The 
first ground of appeal was not pressed. 
It is recognised that both the parties 
hid sec out to produce all the evidence 
they could. There could be no presump¬ 
tion of jointness at any particular time, 
as the lower Court has put it, the plain, 
tills haying, by their own admission of 
separation 27 or 26 years before the 
commencement of the suit, destroyed 
the presumption that the family was, at 
the commencement of the suit, a joint 
family. It lay, therefore, on them to 
prove separation at such a period 
in the family history as would entitle 
them to the relief sought. In their 
evidence, therefore, they called evidence 
both to prove that a separation took 
place some years after the death of Debi 
Dio, and also that the family wa 9 joint 
and not separated up to the time of Debi 
Din 8 death. They produced two docu¬ 
ments, one of which is of no particular 
value, and the other of which the lower 
Court has, and we hold rightly, de¬ 
clined to consider. Exhibit 2 is an ex¬ 
tract from the register in the Collector’s 
ollice, which proves that a mutation case 
arising out of the death of Debi Din was 
decided on Hth of April 1879 and that 
the reoord of that mutation case hadj 
been weeded in 1^97. Tne appellant 
relied upon this to show that Dibi Din’s 
name remained upon the register up to 
the time of his death, and that con¬ 
sequently no mutation had besn effected 
at the time of the exoeution of the deed 
of gift in Mt. Basinti’s favour the year 
before. Tne point is of no great impor¬ 
tance The exact time of Debi Din’s 
death is not proved but it is in evidenc3 
that it must have taken place not very 
long after the execution of the deed of 
gift, inasmuch a3 the mutation pro¬ 
ceedings in connection therewith came 
to an end on 18th April 1879, eleven 
months after the deed of gift. Owing 
to the record of mutation having been 
weeded it was not possible to show 
whether reference was, or was not, 
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made to the dead of gift at the time 
Io the lower Court the appellant denied 
the existence of any deed of gift by Debi 
Din and a good deal of evidence, which 
proved to be of conclusive Dature, had to 
be brought by the respondents before 
the lower Court. It is admitted by the 
appellant in this appeal that the factum 
of deed of gift is no longer denied. 

The other document. Ex. 3, is a certfied 
copy of an application supposed to have 
been filed by Likhni. The original is on 
a record which was prepared at the time 
of the Regular Settlement which record 
is sail to have been closed by an order 
bearing date 1SG4 A D. That original 
record was not produced before the 
lower Court hut this Court is asked to 
apply S. 90 Evidence Act, and to presume 
the authenticity of the original, of which 
copy Ex. 3 has been produced. S. 90 
leaves it to the discretion of a Court 
whether or not in certain circumstances 
it will make the presumption there con. 
templated; but it is not bound to do so. 
The original is not said to have been 
lost, or to have been missing, or to be 
in the custody of any person who declines 
to produce it. In a case like the pre¬ 
sent, it would not be wiso to make any 
presumption regarding this original 
application without subjecting that actual 
application to a careful scrutiny tosee its 
condition, and the condition ofthe various 
signatures, if any, upon it; and we, there¬ 
fore, decline tq make any presumption as 
to the authenticity of any such appli¬ 
cation. Its authenticity has been denied; 
no efforts of any kind were made to prove 
it. Nor, as a matter of fact, does it 
appear to be an admission against the 
interests of the party who wishes to 
utilize it. 

As to the oral evidoncs for the appel¬ 
lant, the lower Court has criticised it at 
very great length aud it has come to 
conclusions which, we are of opinion, are 
fully justified. We have no hesitation in 
finding that this evidence is very unsatis¬ 
factory. The appellant was evidently 
carefully coached in what he was to say 
before he went into the witness-box, and 
the witnesses called on his behalf appear 
to be no better than he. It is attempted 
by these witnesses to prove that some 
years after Debi Din’s death the family 
decided to separate, that five punchos 
were appointed, that a formal award 
was drawn up, and that lots were pre- 
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pared and cast upon the ground for 
each member of the family to pick up. 
No award is produced, nor any of the 
lost: the evidence is discrepant as to 
the number of punches and their names; 
and it leaves us with the impression that 
the story of this formal partition, which 
was carefully elaborated, is a tissue of 
lies; and particularly so, when it is com¬ 
pared with the evidence produced for 
the respondents, which places the factum 
of separation before Debi Din's death 
beyond doubt. The respondent's docu¬ 
mentary evidence may now beoonsidered. 
The deed of gift in favourof Mt. Basanti. 
Ex, A-2, was executed on 29tb May 
1878 and registered on let June 1878, 
It is very fully proved and was 
produced from proper custody; and 
in this Court the appellant has admitted 
the factum of its execution. In this 
deed Debi Din definitely sets out his 
separate ownership and possession of 4- 
annas share in Mohammadpur. It is 
written by Gur Sahai patwari and was 
witnessed by Mohan Lai patwari and 
also by Dwarka a son of Narain, brother 
of Likhni, the appellant's father. This 
Dwarka is himself alive and is a member 
of the appellant’s branch, he has not 
been called. Ex. A-3 is a mukhtarnama 
executed by Mt. Basanti in favour of 
Muhammad Ali Shah alias Bhaggu Shah, 
whom she appointed her mukhtar for the 
conduct of all her business. This goes to 
•show that Mt. Basanti was doing her 
separate business. Had it been that her 
name had only been entered nominally 
for her oonsolation, 9he would not have 
been expected to appoint a stranger as her 
mukhtariam. It may he here noted that 
it i9 proved that before this man Bhaggu 
Shah Mt. Basanti had appointed Mohan 
Shah, after him Himma and then one 
Ram Nath as her raukhtare and it is 
proved that in the time of Bhaggu Shah 
Mt. Basanti ejeoted Dwarka from his 
holding, which is a very dear sign of her 
independence. Ex. A-4 is a certified copy 
of the wajibularz prepared at the Regu¬ 
lar Settlement of village Mohammadpur. 
It boars date admittedly about 1866 and 
from its perusal it appears that Debi Din 
Narain and Tika appellant were among 
the persons who assisted the officials in 
its preparation. According to this the 
ATilIage wa9 divided into two parts : one 
40 biswas were in the name of Dhani : 
.he other 10 biswas were, 5 biswas in 


the name of Debi Dio, and 2* each in 
the names of Likhni and Narain. The 
record of separation would of course 
taken by itself be of little value. It fur¬ 
ther shows that the two lambardars col- 
lected the income of the village and 
after making the necessary payments 
divided profits annually among the co¬ 
sharers. This point is of importance as 
such a fact would not have been record¬ 
ed if Debi Din lambardar had been 
manager of a joint family, the membars 
of which would not have been entitled 
therefore to receive separate profits at 
each harvest. Certain entries in para, 6 
of this document are also of great im¬ 
portance. 

Narain is recorded as exclusive owner 
in possession of grove No. 33, Debi Din 
as exclusive owner in possession of grove 
No. 341 and Likhni as exclusive owner 
in possession of grove No. 127. It also 
shows Debi Din as owning grove No. 639 
jointly with Dhani and Likhni as own¬ 
ing grove No. 466 jointly with Dhani. 
Dhani it will be remembered was a mem¬ 
ber of another family and lambardar of 
the other half of the village. Exs. A 5 
and A-6 are the khewats of the old and 
current Settlements They afford cor¬ 
roborative evidence in that, that they 
show separate shares with Government 
revenue separately assessed thereon in 
the names of Narain, L ; khni and Debi 
Din at the former Settlement and in the 
names of Mt. BaBanti, Tika and Suraj 
Bakhsh 6ons of Likhni and Narain at 
the present Settlement. Ex. A-7 is the 
khewat of 1902, which shows a separate 
patti of Mt. Basanti in thok Debi Din. 
This is of no great importance. &9 it is of 
a date later than even the partition 
which the appellant alleges. Ex. A-ll 
is a certified copy of a notice of eject¬ 
ment served upon Dwarka to which we 
have referred. This also is inconsistent 
with the appellant’9 suggestion that 
Narain father of Dwarka, wa9 instru¬ 
mental in having 5 biswas share recorded 
merely out of courtesy and consideration 
in the name of Mt. Basauti. The date 
of this is 1302 F*sli. 

The oral evidence consists of some pat- 
waris, of the family pandit of an old 
kanungo and of two relations and this 
evidence being consistent with the doou. 
mentary evidence must carry with it a 
good deal of weight. There is a sen¬ 
tence also in the evidence of Tika, the 
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appellant which affords an interesting 
corroboration of the respondents’ story. 
When he is endeavouring to show that a 
partition took place some years after the 
death of Debi Din he states that Mt. 
Basanti began to weep at the time of 
partition and adds that Narain said to 
her: \\ e will keep in the khewat the 

panch biswa jc tumhare hain." The use 
of these words is .evidently a slip, for 
they are inconsistent wi h the appel¬ 
lants tale that the panch biswas were 
not Mt. Basanti s but were only shown 
in her name for her consolation. It is 
evident therefore not only that the se¬ 
paration of Debi Din in his lifetime is 
directly proved, but that it is indirectly 
also substantiated by the fact that the 
gift he made to his daughter-in-law was 
an effective transaction and that she did 
actually exercise the powers of an owner 
in possession which that deed of gift 
conferred upon her. 

The last ground of appeal is not pres¬ 
sed. On the above findings the appeal 
is dismissed with costs. 

Kanhaiya Lai, A. J. C .—I agree. 

B.v./n.K. Appeal dismissed. 
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Lindsay, J. C. 

Mt. Eatijita —Defendant—Applicant. 

v. 

Mt. Rukmin — Plaintiff — Opposite 
Paity. 

Civil Rovn. Potn. No. 25 of 191G, De¬ 
cided on 4th April 1916, against the order 
of Addl. J., Small Cause Court, Lucknow, 

D/- 11th September 1915. 

Mortgage—Consideration kept with mort¬ 
gagee—It amounts to deposit—Suit for its 
recovery lies—It is not suit to enforce a con¬ 
tract to lend—Specific Relief Actfl of 1877), 

S. 21. 

Where a mortgagor allows the whole or part of 
the amount of bis loan to remain with the mort¬ 
gagee, on the understanding that it i«tobe taken 
by the mortgagor from time to time, the trans- 
acticn is in the naturoof a deposit with inker 
or agent repayable on domand without interist. 

A su t lies for the recovery of the amount, which 
is not for enforcement of a contract to lend: 

8 0 C 5; 11 0 C 217; 30 All 252; 2 N It' P 11 C 
It 409, Kef to. IP 184 C 2, P 185 C 1) 

Mahabir Pershad —for Applicant. 
Lakshman Pershad — for Opposite 
Party. 

Judgment. —This is an application 
under S. 25, Provincial Small Cause 
Courts Act. The suit was brought for 
the recovery of a sum of R?. 320. The 
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* 

fact9 of the case are as follows:—On 2nj 
April 1914 the plaintiff, Mt. Rukmin 
execute! a mortgage dee \ with possession 
in favour of one Raghubar Singh, *ho 
was the husband of the defendant, Mt. 
Ranjita. The mortgage-money was des¬ 
cribed as being Rs. 2,000 in the deed. 
The details of the mortgage-money were- 
set out at the bottom of the deed and one 
cf the items with which we are now 
concerned was an item of Rs. 320 With* 
regard to this sum it was stated that 
this money had been loft in deposit with 
the mortgagee and was to be tiken from 
time to time by the mortgagor on receipts* 
to be furnished by her. The mortgagor 
alleged that she had applied for payment 
which had been refused by the defendant 
and hence the suit was brought to recover 
this money in the Small Cause CourL 
The defendant’s statement wa9 tint the 
suit was not maintainable being a suit 
brought for the purpose of enforcing a 
contract of loan. The learned Judge of 
the Court below held that the suit was* 
not one of this nature and be decreed 
tbe claim. It is argued here iu revision 
that in substance the suit was one* 
brought for the purposo of enforcing a 
contract to lend. In my opinion the 
Judge of the Court below took a proper 
view of tbe case. The parties have re¬ 
ferred to various decisions of this Court 
on the question of suits brought toonforce 
contracts for the loan of money, one of 
these being Ramanand v. Nakched (l)‘ 
and the ether Mehdi Abbas v. Muhammad 
Fakhr-ud din (2). I have also been re¬ 
ferred to a ruling of the Allahabad High 
Court to be found in Phul Chand v. Chand 
Mai (3). 

It appears to me, however, that there 
is a distinction to be drawn between the 
facts of this case and the facts of the 
other cases referred fo. The position of 
the parties here is not merely that exist¬ 
ing between a borrower and a lender- 
The recital in tbe deed that the money 
had been deposited amanatan with the 
mortgagee, to he taken from time to time 
by the plaintiff, places tbe parties on a 
different footing. The learned counsel 
for the opposite party ha9 referred me to 
a decision reported as Nawab Jaffree 
Begum v. Mahomed Zahoor Ahsun 

1. (1905) 8 O C 5. 

2. (1908) HOC 217 

3. (1908) 30 All 252. 
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,Khan (4). There it was held that where 
U mortgagor allows the amount cf his 
•loan to remain in the hands of the mort¬ 
gagee, taking a receipt for it, the trans¬ 
action is to be regarded as a deposit cf 
'onney with a banker or agent repayable 
on demand without interest. That I 
'think is the position of the parties in 
this case and it follows, therefore, that 
fohe plaintiff was entitled to maintain 
•this suit, in viewof theconfcract between 
;the parties expressed in the mortgage 
;deed. I dismiss this application with 
'costs. 

B.V./R.K. Petition dismissed. 

~ 4. <1870) 2 NWPH OR 409. 
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Lindsay, J. C. and Kanhaiya Lal 

A. J. C. 

Mahadeo Prasad and another —De¬ 
fendants—Appellants. 

y. 

Gajraj Singh and others— Plaintiffs— 
Respondents. 

First Appeal No. 130 of 1913, Decided 
on 13th April 1915, from decree of 
Sub-Judge., BiswaD, D-28th August 
1913. 

(a) Transfer of Property Act (4 of 1882) 
“• 59 Attestation can only be proved by 
attesting witnesses—Other evidence is in¬ 
admissible under S. 71, Evidence Act 
(1872). 

Where a mortgagor does not execute the mort¬ 
gage dfed in the pressoce of the attesting wit¬ 
nesses, there is no proper attestioo of the died as 
required by S. 61), T. P. Act, and in Fuch a case 
the evidence of some other perion is not under 
S. d, Evidence Act, sufficient to prove the due 
attestation requirtd by law: S5 Mad GO (P C) 
Ref to. #rp | of p ii 

(b) Civil P. C. (5 of 1908).O.6 R 17- 
oimplc mortgage-Relief by way of sale 
prayed—Amendment of relief into'one of 
simple money decree can be allowed at any 
laic stage. 

i Wherein a suit upon a simplo mortg.go tho 
plaintiffs ask fora decrco for sale of the mort¬ 
gaged property, the Court can even at a late 
sUgoof tco case allow thorn to amond their 
plaint by adding an alternative pmver \or a 
impie money-decree. (P 187 Cl] 

s VITAV c- f P , r ° Ferly Act (4 of 1882) 

want of ,mP * T° r ‘ 88ge '“iHng 'or 

want of attestation can be treated as simple 

money bond. 

A deed of simplo mortgage can be treated as a 

S e t m0n f y ; b i nd, j f ' l fails fcr Wftnt proper 
attestation t> take oflcct „s a mortgage-deed. P A 

simple money-d.cree cau bi obtained in a suit 
upon a simple mortgage-deed, which contains a 
por-onal covenant to pay. [p iei 0 ^ 

(d) Evidence Act (1 of 1872), S. 114 - 

and^ rI*. de * d of . recei P» of consideration 
and Registrar • endorsement of payment is 


good evidence in abence of contrary evi¬ 
dence. 

The recital in a mortgage-deed t*> the efTect 
that the raoucy was paid to the mortgigor, and 
i be statement in the r-gislerir g officer's endorse¬ 
ment to the elTcct {that the money \v*s paid by 
the mortgagee to the mortgagor in his presence, 
does, in the ab ence -of any evidence to tho 
contrary, prove the passing of consideration, 
although it is found that the mcney was as a 
matter of fact paid by the mortgagee's scu* 

IP 1*7 l ) 

(e) Hindu Law—Debl—Father - Immorality 
— Plea of—In suit by ions must be decided 
and not left to execution—Practice—Deci¬ 
sion. 

Where in a suit against .Ibe sons of a Hindu 
father upon a debt incurred by him they plead 
tint they areiot liable to pay the debt c n the- 
ground that it was contracted for immoral pur¬ 
poses, the plea thus raised should be examined 
and de.ided before the de:iee is passed and not. 
left to be de erminei in ihe ixrcution depart^ 
raent, [1> jef q o 

Xali Ullah acd Tuttoo 
Appellants. 

liam Chandra —for Respondents. 

Judgment. This appeal arises cut of 
a suit brought to recover Rs. 21, 642 1-9, 
principal and interest, alleged to he due 
in respect of a mortgage executed by one 
Chaudhri Gajraj Singh on 21st June 
1907. At the time the suit was brought 
tho mortgagor had died and tho two 
defendants who were impleaded were 
the sons of the mortgagor. The mort¬ 
gage was described as being a simple 
mortgage and the plaintiffs asked for a 
decree for sale of the mortgaged property. 
At a somewhat late stage of the case the 
plaint was amended by the addition of a 
prayer in which tho plaintiffs asked that 
if the Court for any reason could not 
pass a decree for sale of tno mortgaged 
property, it should at any rate pass a 
simple tnonoy-docree against the defen¬ 
dants. Various defences wore put for¬ 
ward in answer lo the plaintiffs’ suit. 
One plea taken was that the defendants 
and their father constituted a joint 
Hindu family, that the property mort- 
g3ged was joint family property and 
that the money alleged to have beeu taken 
was not due in respect of any antecedent 
nett nor had ic been borrowed for tho 
benefit of the family. The defendants 
also pleaded that iheir father Chaudhri 
Gajraj Singh was a man of extravagant 
and immoral habits and that if it wore 
shown that be had borrowed any money 
from the plaintiffs the defendants warn 
not bound. It was admitted that 
family was a joint family, although it 
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was denied that the property mortgaged 
was joint family property. The plaintiffs 
also set up a case that the money which 
had been borrowed under the mortgage- 
deed in suit had been taken for joint 
family purposes. The document upon 
which th 9 plaintiffs relied was a regis¬ 
tered document which purported to be 
attested by two witnesses Hir Prasad 
and Basit Ali, but when these witnesses 
were examined in the Court below it 
came to light that the mortgagor 
Chaudhri Gajraj Singh had not 
executed the deed in their presence and 
it therefore became apparent that there 
was no proper attestation of the deed as 
required by law (S. 59, T. P. Act). 
According to the interpretation placed 
upon that section by their Lordships of 
the Privy Council in the case reported a3 
Shamu Patter v. Abdul Kadir Rowthan 
(l), attestation of a mortgage-deed must 
be made by the witnesses signing their 
names after seeing the actual execution 
of the deed. 

The Subordinate Judge appears to 
have believed the statements of these 
witnesses but he was prepared, upon 
what wo hold to be an erroneous inter¬ 
pretation of the provisions of S. 71, 
Evidence Act, to decide that the evi¬ 
dence of another person, one Gajraj 
Singh, plaintiff 1, was sufficient to prove 
due attestation of the mortgage within 
the meaning of S. 59. However, the 
plaintiffs' counsel did not press for a 
decision to this effect, and the result 
was that fhe case proceeded on the 
footing that the suit was a suit upon 
a simple registered money-bond. Another 
defence which was put forward was 
with regard fo the passing of consider¬ 
ation. The learned Subordinate Judge 
was of opinion that in view of the reci¬ 
tal contained in the deed to the effect 
that the money had been made over to 
the mortgagor and in the absence of any 
evidence on the part of the defendants 
to show that the consideration had not 
passed, it was proved that Chaudhri 
Gajraj Singh had actually received the 
money. The learned Subordinate Judge 
also relied upon the statement contained 
in the registering officer's endorsement 
to the effect that the money had been 
paid to the mortgagor in his presence. 
It is true that this endorsement shows 

1. (1912)15 Mad 607=10 I 0 250=35 I A 218 
(PC). 
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that the money had been received from 
the mortgagees, whereas according to 
the evidence given by the plaintiff No. 1 
Gajraj Singh, who is the son of one of 
the mortgagees, the money was actually 
paid by him in the presence of the Sub- 
Registrar. As regards this matter the 
Court below was of opinion that there 
was in reality no error in the statement 
contained in the endorsement to the 
effect that the money had been received 
from the mortgagees, for he held that 
in the circumstances Gajraj Singh was 
representing the mortgagees for the pur¬ 
pose of paying the money into the hands 
of Chaudhri Gajraj Singh,the mortgagor. 
Another point which was debated in the 
Court below was as to whether or not 
the plaintiffs were entitled to a simple 
money-decree. The decision of this 
question depended upon the construction 
of the deed in suit and the point to be 
decided was, whether or not there was a 
personal covenant to pay. The deef was 
a simple mortgage-deed and the learned 
Subordinate Judge relying on various 
authorities came to the conclusion that 
there was a personal covenant in respect 
of which a simple money.decree could 
be given. A fourth point which was 
raised in this connection was one of 
limitation. The finding of the learned 
Subordinate Judge was to the effect that 
as the suit was one on a registered bond 
the plaintiffs had six years within which 
to sue. He held that the claim was 
within time. No issue was raised or 
tried with referencs to the plea which 
the defendants had raised in their writ¬ 
ten statement to the effect that their 
father Chaudhri Gajraj Singh was a man 
of vicious and immoral habits. The 
Subordinate Judge without determining 
this point gave the plaintiffs a deoree 
and referring to certain arguments which 
were raised on behalf of the defendants 
in connection with the libility to pay, he 
directed that the question as to whether 
the defendants were exempt from the 
liability on the ground that the debt had 
been contracted for immoral purposes, 
should be tried out in the execution 
department. 

The defendants have appealed to this 
Court and twelve grounds have been 
taken in the memorandum of appeal. 
Wo have heard learned Counsel in sup¬ 
port of these grounds and are of opinion 
that save as regards one of these grounds 
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of appeal the appellants have no case 
here. In the first ground of appeal it is 
pleaded that the plaintiffs should not 
have been allowed to amend their plaint 
at a late stage of the case. Thi9 plea 
has been raised with reference to what 
lias been state! above, namely, the 
amendment by which the plaintiffs were 
allowed to add a prayer for a simple 
money-decree. ' We can see uo reason 
|wby this amendment should not have 
jbeen allowed even at a late stage of the 
•case. Then again it i3 contended in the 
Isecond ground of appeal that the learned 
Judge of the Court was in error in hold¬ 
ing that the instrument in suit had been 
proved. We are unable to allow this 
contention, 16 seems to U3 that there 
i9 ampla reliable evidence on record to 
show that as a matter of fact Chaudhri 
Gajraj Singh did execute the deed in 
question. As regarJs the third ground 
of app-al it contains no substance. It 
ie impossible to argue that the Court 
below should have held that the instru¬ 
ment in question should not be treated 
either as a mortgage-deed or as a bond. 
The Subordinate Judge was clearly en¬ 
titled to treat the document as a bond, 
Jif it failed for want of proper attestation 
to take effect as a mortgage.deed. The 
fourth ground of appeal raises the 
question of the passing of considera¬ 
tion. A 9 regards this we have very 
llittle to say. We think the Court below 
iwas entirely right in holding that it 
iwas proved that the money borrowed 
jfrorr. the mortgagees had been actually 
jpaid to Chaudnri Gajraj Singh. We 
.atfree with the Subordinate Judge in 
Iholding that there is nob necessarily any 
'inconsistency between the statement 
^contained in the registration otlicer’s en¬ 
dorsement and the statement made by 
plaintiff l Gajrai Singh, to the effect 
that he handed over the money to 
Chaudhri Gajraj Singh in the presence of 
the registering officer. We have no doubt 
whatever that Chaudhri Gajraj Singh 
received this money and we find accord- 
ingly. The fifth ground treats' of this 
same matter. We agree, as we have al¬ 
ready said, with the Court below in 
holding that Gajraj Singh, plaintiff 1, 
duly represented the mortgagees for the 
purpose of paying the money to the 
mortgagor in the presence of the Sub- 
Registrar Tae sixth ground of appeal 
deals with the finding on the third issue 


namely, whether the plaintiffs were or 
were not entitled to a simple money- 
decres. As regards this there can be no 
question. The document is in the form 
of a simple mortgage-deed and we think 
the Court below was right in holding 
that there was a personal covenant to 
pay—a covenant upon which a simple 
money-decree could be given. As regards 
the seventh ground of appeal which raises 
the question of limitation, we hold that 
the decision of the Court below was per¬ 
fectly correct. The document is a re¬ 
gistered document and the plaintiffs 
were entitle! to bring a suit within six 
years from the date of the execution of 
the instrument. The eighth, ninth, tenth 
and twelfth grounds of appeal relate to 
the liability of the defendants. We may 
say here at once that we think the Sub¬ 
ordinate Judge wa3 wroDg in not decid¬ 
ing the question of the liability of the 
sons of the mortgagor for the debt in 
suit. These defendants had in their 
written statement of defence distinctly 
raised the plea that they could not he 
held liable for payment of the sum bor¬ 
rowed by their father on the ground that 
the debt, if incurred at all, bad been in¬ 
curred for immoral purposes. In this 
connection the learned Counsel for the 
respondents has relied upon the provi¬ 
sions of S. 52 and 53, Civil P. C. We 
are not, however, dealing with procedure 
in execution to which these two sections 
relate. It 3eoms to us that the plea 
taken by thess defendants should have 
been examined and decided before the: 
decree was passed. It might have so 
happened that the investigation of this 
matter would have shown that the sons 
were in no way liable to satisfy the debt 
in question. In that case there would 
have been no necessity for bringing 
matters to the stage of execution. Wt 
fail to see why the defendants should be 
obliged to wait till execution proceedings 
are taken in orler to have this question 
determined. It was clearly then right 
to have the matter determined before 
any decree was passed. The only other 
ground of appeal to be noticed is ground 
No. 11 which relates to the question of 
interest. As regards this, all we need sav 
is that the learned Counsel for appel¬ 
lants has not laid any stress upon this 
particular ground of appeal. As we are 
of opinion that the question as to whe¬ 
ther the debt in suit was or was not 
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tainted with immorality ought to have 
been tried cut before the suit was decided, 
we find it necessary to take action under 
the provisions of O. R. 41 25, Civil 
C. P. We therefore, direct that the 
following issue be remitted for trial to the 
Court of the Subordinate Judge: 

“Doe* the sum of Rs. 15.0C0 borrowed from 
the plaintiffs by Chaudhri G*jraj Sinch imder 
the boni in suit, or any portion cf this sura, 
constitute a debt incurred by Chaudhri Gajraj 
Singb for immoral purposes such as the de'ea- 
dants a*e cot liable under the Hindu Law ta 
discharge." 

Both parties will be at liberty to pro¬ 
duce evidence cn this issue. Two racnth 
will be allowed for return of the finding 
on this issue and ten days, to run from the 
date of the finding, will be allowed to the 
parties to file objections if they sodesire. 

B.v./r.K. Issue remitted. 
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Lindsay, J. C. and Kanhaiya 
. Lal, A. J. C. 

Jang Bahadur and others— Defendants 
—Appellants. 

v. 

Muhammad Abul JIusan Khan — 
Plaintiti—Respondent. 

First Appeal No. 119 of 1912, Decidel 
on 19th May 1915, from decree of Sub- 
Judge, Gouda D/- 8th July 1912. 

(a) Under-proprietary right — Settlement 
decree awarding rights in entire village— 
Authority to go behind and supertede or 
alter decree. 

Where a settlement decree awarded to certain 
persons uncer-proprietary rights in an entire 
village, named Nakha, but the Extia-Assistant 
Commissioner, in proceeding to assess the under¬ 
proprietary rent as ancillary to the settlement, 
declared those persons liable for the rent of only 
one of the hamlets of the village named Nakha 
Kb fl 

Held: that the Extra-Assistant Commissioner 
had uo authority to go behind and supersede or 
alter the settlement decree and that the said 
persons were entitled to unler-proprietary rights 
in respect of the eotire village, if they had 
ceverthless been all aloDg so treated.[P 100 C 2_ 

(b) Landlord and Tenant—Under-proprie¬ 
tary—Execution of lease in favour of supe¬ 
rior proprietor—Status not affected, 

Tbe mere execution of a leiee by an under-pro- 
p ie*or in favour of the superior proprietor does 
net detract from his status as under-proprietor, 
unless it is shown that the 1 ase was acted upon 
or that the lessee obtained possession under it. 

[P 191 C a] 

(c) Landlord and Tenant-Under-proprie¬ 
tary right—Tenancy held by joint under-pro¬ 
prietor not inconsistent. 

A tenancy held in an under-prr prietary 
holding by an under-proprietor, who is cnly en- 
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titled to a share on the holding, is not neces¬ 
sarily inconsistent with his joint interest in 
that holding [P 192 C l] 

(d) Landlord and;Tenant—Under-proprie¬ 
tary right—Superior proprietor purchasing 
share in under-proprietary holding—Advene 
possession—Proof of ouster necessary. 

T A hire the superior proprietor of a village rur- 
cha*es a share in the uoder-preprietary rights in 
the same, no right by adverse possession as bet¬ 
ween him and tbe other under-proprietors can 
be recognized io tbe absence of evidence to prove 
an express ouster by tbe former within tbe 
knowledge of tbe latter: 31 Cal 970, (190S> 
A 11’ .V 239. 18 J C 869 Ref. [P 192 C 1] 

(e) Landlord and Tenant — Joint under- 
proprietors — Adverse possession — Limita¬ 
tion. 

In cases of joint possession cf a village, tbe 
land cf which is not formally divided into dif¬ 
ferent mabals by metes and bounds, possession 
by seme of the cosharers cf different portions cf 
joint land is sufficient to prevent limitation 
as regards adverse possession from running 
against them in re;ard to the remainder. 

[P 192 C 1] 

(f) Civil P. C. (5 of 1908), O. 41, Rr. 4 
and 33—Death of some of appellants—Heir* 
not brought on record—Judgment common 
to all—Powers of appellate Court. 

Wtere an appeal is filed by more than one 
person, and some of th^m die subsequently, and 
their heirs are not brought upon the record, but 
the judgment proceeds on a ground commoa to all 
of them, the appellate Court may, in view of 
O. 41, Rr. 4 and 33, Civil P. C., reverse or vary 
the decree of tbe lower Court in favour of all 
the appellants, including the said heirs as well. 

IP 192 C 1] 

A. P. Sen and Bisheshwor Nath Sri - 
rastava —for Appellant. 

Sami Ullah - for Respondent. 

Judgment — The dispute in this case 
relates to certain plots of land, described 
as appertaining to the hamlets of Pura 
Badal and Khairati Jot, which formed 
part of Mauza Nakha. The plaintiff- 
respondent is the superior proprietor of 
that village. Tbe defendants appellants 
claim to be under-proprietors of a seven 
annas nine pies i0!4th kraots share of 
the eotire village Nakha. Their conten¬ 
tion is that by a decree of the Settle¬ 
ment Court, dated 6th April 1872, their 
ancestors, Kalka, Ram Pratap, Madho 
CharaD and Har Bhajan, were declared 
to be tbe under-pioprietors of the entire 
village* Nakha, which then contained 
three hamlets known as Nakha Khas, 
Khairati Jot and Pura Badal, that by 
virtue of a subsequent sale in execution 
of a decree against some of the under- 
properietors sometime in 1877 or there¬ 
about an eight affnas 2 pies 954th krants 
share of the under-proprietary right was 
purchased by the superior proprietor of 
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the village aud that the remaining 
uader-propriebary 8bare has been in the 
possession of the defendants ever since. 

In 1909 the plaintiff-respondent in¬ 
stituted proceedings for the partition 
of his eight aunis two pies 9% r h krants 
of the under-proprietary share of the 
land appertaining to the hamlet Nabba 
Khas, alleging that the decree of the 
Settlement Court and the auction sale 
above referred to related only to the 
hamlet Nakha Khas and not- to the en¬ 
tire village Nakha. The plea taken by 
the defendants-appellanbs before the 
Partition Officer was that the settle¬ 
ment decree related to the entire village 
Nakha, and that an application for the 
partition of the hamlet Nakha Khas wa3 
not maintainable. The Revenue Court 
found that the hamlet Nakha Khas was 
a totally undefined area, and direoted 
the applicant for partition to go to a 
civil Court for a definition of the rights 
he wanted to be partitioned. The plain¬ 
tiff filed the present suit for a declara¬ 
tion that the defendants ha 1 no under- 
proprietiry rights in the hamlets of 
Pura Badal and Kliairati Jot, comprising 
the plots spac.fied in the plaint or any 
other plots which might 1)3 found to ap¬ 
pertain to the same. In the alternative, 
he asked for a declaration that the de- 
fendants had no under-proprietary rights 
in the said hamlets and for separation 
of the plots, appertaining to the himlets 
from the re9t of the village. 

There was a further prayer that if the 
plaintiff was not found entitled to either 
of those reliefs, a decree should be given 
to him for possession of the plots in dis¬ 
pute or suoh other plots as might be 
found appertaining to the said hamlets 
by tbe Court or might bo allotted under 
its direction by the Revenue Court. The 
defenc?, so far as it is material foe the 
purpose of this appeal, was that no 
hamlet was exempted from the settle¬ 
ment decree, by which under-proprietary 
rights were granted to the ancestors of 
the defendants, that no separate plots 
appertained to any of the hamlets, that 
toe defendants had all along been in 
possession of Pura Badal ond Khairati 
Jot as under proprietors to the extent of 
their shares and that the claim was 
barred by limitation. The learned Sub- 
ordmate Judge found that the decree of 
the Settlement Court did not include the 
hamlets of Pura Bilal anJ Khairati Jot. 


the that plaintiff had been iu possession 
of the hamlets, though no separate plot3 
appertained to them, and that the claim 
was not barred by limitation. Ho gran¬ 
ted the plaintiff a declaration that the 
defendants had no under-proprietarv 
rights in the said hamlets without speci¬ 
fying or determining the plots comprised 
in the same. 

The tiniingof the learned Subordinate 
Judge in regard to the exclusion of these 
ham'ets from the settlememt decree is 
manifestly unsustainable. It appeals 
from the documentary evidence on the 
record that on 19th June 18(>9 the an¬ 
cestors of the defendants tiled a suit in 
the Settlement Court against Mt. Sar- 
faraz Kunwar, the predecessor iu title 
of the plaintiff respondent, claiming the 
entire village Nakha (mussallum Mauza 
Nakha), forming Hadbast No. 734, and 
situated iu Pergana Paharapur, Tahsil 
and District Gonda, as under-proprietors 
or pukhtadars (Ex. A-7). The petition 
stated that the petitioners held the 
village by virtue of their ances- 
tral right and under the kabuliyats 
granted by the superior proprietor aud 
that no specification of the plots was 
necessary as the entire village formed 
the subject-matter of their claim. In 
reply Mt. Sarfaraz Kunwar pleaded that 
the claim wits held the village under leises 
granted to them and were not under-pro- 
prietors(Ex. A 9). On 31st July 1871 the 
Extra Assistant Commissioner dismissed 
the claim, on the ground that the claim¬ 
ants were thekadars and had failed to es- 
tabl'sh the deduction of dahyak from the 
rents reserved (Ex. 1). Thit orderwas, 
however, set aside on appeal by the Settle, 
inent Commissioner, who on G;h Octo¬ 
ber 187S remanded the ca3e for further 
enquiry into the nature of the tenure 
(Ex. 2). 

Oa 29th March 1872 the Extra Assist¬ 
ant Commissioner fouad that the land of 
the village was divided into four partis 
known as Patti Ram Pratap, Patti Ivalka, 
Patti Har Bhajan and Patti Madhe Cha’ 
ran, andthat the claimants wore ontitled 
to birt right in tbe said village subjsct to 
the deduction of dahyak (Ex. 3) On the 
receipt of that finding the Settlement 
Commissioner passed adeoree on 6th April 
1872, decreeing the lease of Mauza 
Nakha, Pargana Paharapur, to the claim¬ 
ants aB hirtias with a drawback of 10 
per o nt. on the Settlement Officers’ 
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assumed rental for the term of the set¬ 
tlement (Ex. 4). On 6th July 1872 
the N .ib Sidar Munsarim reported to 
the Extra Assistant Commissioner that 
the revenue of Mauzi Nakha, constitut¬ 
ing Hadbast No. 731, had been assessed 
at Rs. 1,030 and the cesses at Rs 26 
(Ex. 5). Toe Extra Assistant Commis¬ 
sioner proceeded on the report to a-sess 
the rent payable by tne under-proprie¬ 
tors in respect of MauzaNikha and after 
stating that the mukhtiarof the superior 
proprietor complained of a consolidated 
assessment having been made in respect 
of Mauza Nakha, which included the 
hamlets of Pura Badal and Khairati Jot, 
observed that the plaintiffs admitted 
that the said hamlets were included in 
their birt but not in t h eir thekas. He 
therefore directed the Naib Sadar Mun¬ 
sarim to separate the land of Pura Badal, 
Khairati Jot from that of Nakha Kbas 
and to specify the proportionate revenue 
assessed on the latter (Exs. 6 and 7). On 
29th July 1872 the Naib Sadar Munsa¬ 
rim submitted a report apportioning the 
revenue of Nakha Khas, Pura Badal and 
Khairati Jot in the following manner 
(Ex. 8): 

Total area. Revenue. Cesses. 

Big. bis. bisw. Rs. a. p. Rs. a. p. 
Nakha Khas. 751-6—0 799 0 0 20 0 0 

Pura Badal and 

Khairati Jot 189-0-0 231 0 0 6 0 0 

TOTAL ... 1,030 0 0 26 0 0 

The Extra Assistant Commissioner ac¬ 
cepted that report, and assessing the rent 
payable by the under-proprietors at 
double the revenue, exclusive of the 
cesses, directed that the defendants 
should pay a rental of Rs 1,598 in res¬ 
pect of Nakha Khas and deduct from the 
same Rs. 160 per year on account of dah- 
yak (Ex. 9). This order appears to hiyve 
been subsequently modified by the Extra 
Assistant Commissioner on 22nd Septem¬ 
ber 1872 in consequence cfa reduction of 
the revenue assessed in the village, a d 
the result of the modification was that 
the rent payable by the under-proprietors 

was proportionately reduced to Rupees 
1 008-8-0 in regard to Nakha Khas, out 
of which Rs. 100 wore to be deducted by 
the under-proprietors on account of dah- 
yak and tbo ha ance of Rs. 908-8-0 was 
t o be paid by them to the superior pro¬ 


prietor (Ex. 10). There is no reference 
in this order in specific terms to Nakha 
Khas, but it i8 obvious from the refer¬ 
ence in it to the reduction of revenue 
that the reluction of the rent payable 
by the under-proprietors was due to no 
other cause. 

The Niib Sadar Munsarim and the Ex¬ 
tra Assistant Commissioner in apportion¬ 
ing the rent payable by the under-pro¬ 
prietors had, however, no authority to 
go behind or modify the settlement, 
decree. The decree was of a doclara-j 
tory nature, needing no execution, and' 
the proceedings taken to assess the rent 1 
were ancillary to the settlement and 
could not supersede or alter the settle¬ 
ment decree. The settlement decree awar¬ 
ded under-proprietary rights to the pro- 
decessors-in-interest of the defendants in 
the entire village Nakha without the ex¬ 
emption of the hamlets, and the Extra 
Assistant Commissioner obviously madea 
mistake in declaring the under-proprietors 
liable for therentof only Nakha Khas. In 
the village papers (Exs. 62 and 63) there 
is no reference to the division of the land 
of the village into hamlets A jamabandi 
fard tafia lagan was evidently prepared 
in 1279 Fasli (Ex. 12) in pursuance of 
the aforesaid direction of the Extra As¬ 
sistant Commissioner with the object of 
apportioning I he revenue. It specified 
the names of the tenants belonging to 
each of the hamlets and the areas held 


r them but no khasra numbers were 
ven in it. The areas mentioned therein 
> not moreover tally with the areas 
ven in report of the Naib Sadar Mun- 
rim above referred to or with the as- 
ssraent statement prepared at about 
ie same time (Ex. 45), in which Pura 
idal was described as containing 123 
ghas 14 biswas, Khairati Jot as con¬ 
ning 42 bighas 1 biswas, and Nakha 
has as containing 514 bighas, 3 biswas. 
nereis nothing to show upon wbat basis 
lat specification proceeded, and con- 
dering the conflict of areas between the 
ire?pipers, and the absence of a regular 
latauni, giving the numbers ol the 
ots, and of any reference to the divi- 
on in the khasras, the classification of 
nants mad6 by the Naib Sadar Mun- 
rim cannot be regarded as authentic, 
ie birtias were described by tbo sec¬ 
ernent Oflicer as powerful (Ex- *?'• 
aey olaimed the entire village as V* 
uded in their birt and with the settle- 
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meot decree in their favour it is unlikely 


that they would have allowed the two 
hamlets to slip out of their hands. There 
was evidently some bungling at the time 
of the determination of rent, due pro- 
bably to a misunderstanding of what the 
birtias stated. 

In 1873, when the Court of Wards in 
charge of Birwa Mahnon Estate applied 
to bring the under-proprietary share of 
the defendants-appellants or their pr3- 
decessors-in-title to sale in execution of 
then* decree, the interest sought to be 
sold was described as a right to hold the 
perpetual lease of Mauza Nakha at an 
estimated nikasi of R?. 1,010 per year, 
subject to the deduction of Rs. 101 on 
account of dahyak (Ex. A-16). No sug¬ 
gestion was then made that the under- 
proprietary rights of the judgment-deb¬ 
tors were confined only to one of the 
hamlets of the village. The subsequent 
proceedings which took place in the re¬ 
cent settlement, show that the defen¬ 
dants or their predecessors-in-interest 
were recorded under-proprietors of the 
entire village Nakha, comprising 16 
annas, assessed at an under-proprietary 
rent of Rs. 908-8-0 (Ex. A-5). No sepa¬ 
rate records in regard to each of these 
hamlets were prepared at the recent set¬ 
tlement. The assessment statement of 
the reoenb settlement described the entire 
village Nakha as forming a revenue-paying 
unit, belonging to the Birwa Maboon 
Estate, bub held in sub-settlemeot by 
under-proprietors under the settlement 
decree dated 22nd September 1871. In 
character the village was described as 
indifferent with a great deal of waste 
a °d a high portion of pala, presenting a 
somewhat neglected appearance, and the 
opinion of the Settlement Officer was 
that the cultivation outside the imme¬ 
diate vicinity of the hamlets was not 
good. A revenue of Ru. 700 was pro¬ 
posed by the Settlement Officer, but was 
reduced by the Commissioner to Rs. 650 
on the ground that the terms of the sub- 
settlement were onerous (Ex. A-19). Tbo 
defendants were shown as under-proprie¬ 
tors of the entire 16 annas without any 
specification of hamlets, and there cau 
be no doubt that the position now taken 
up by the superior proprietor had not 
till then entered his mind. 

On behalf of the plaintiff-respondent 
reliance is placed on some leases granted 
by the superior proprietors between 1875 


to 1837. But only two of them h?.ve 
been proved. The first of them was exe¬ 
cuted by Kamadhin on lGth October 1875 
and purported to relate to the entire 
hamlet Pura l'ladal (Ex. 46). But there 
is no reliable evidence to show that that 
lease was acted upon or that the lessee 
obtained possession under it. The other 
lease was granted by Raja Udey Pratab 
SiDgh of Birwa to Kata in respect of 
both the hamlets Pura Badal aod Khai- 
rati Jot, on 3rd March 1882. But the 
same objection applies to it. Reliance is 
also placed on certain proceedings taken 
by the superior proprietors to eject some 
of the tenants and to recover arrears of 
rent from others. Some of these pro¬ 
ceedings taken as far back as 1896 were 
however infructuous. It appears for in¬ 
stance from the order of the Commis¬ 
sioner dated 2nd June 1896 (Ex. A.IS) 
that an objection filed by Ram Pratab 
to the issue of a notice of ejectment was- 
upheld, on the the ground that the latter 
village was a birt holdiog and that the 
objector was a co9harer in the under-pro¬ 
prietary rights. That order was upheld 
by the Board of Revenue on 15th March 
1897 (Ex. A-l). In 1905 another attempt 
was made to eject Ram Pratab but was 
unsuccessful (Ex. A-3). The finding of 
the Board of Revenue then too was that 
Ram Pratab was a cosharer and that his 
ejectment by notice under S. 127, Oudh 
Rent Act, could not be permitted. The 
precise plots to whioh those proceedings 
related are not ascertainable, but it is 
clear from the copies of the orders filed 
that the former proceedings related to 
some land in Mauza Nakha aud the latter 
to some land in Mauza Pura Badal, In 
1009. some proceedings in ejectment 
were taken by the present proprietor of 
the estate against Mahabir and Mt. 
Prandei, which were successful. Bub 
possession so recently taken cannot es¬ 
tablish a right as against under-pro¬ 
prietors. 

The suits for arrears of rent on which 
relianoe is placed on behalf of the plain¬ 
tiff-respondent were filed between the 
years 1905 and 1908 and are similarly of 
no value: one of them filed against Ram 
Pratab in 1908 was dismissed on 17th 
May 1909 (Ex. A-4). The receipts for 
rent relate to the period between 1898 
and 1906, but &3 the superior proprietor 
had become a cosharer in the under-pro. 
prietary right as far back as 1877 or 
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thereabout, such collection wasconsis- 
tent with the joint under.proprietary 
rights of the defendants and their pre- 
decessors-in-interest. An under proprie¬ 
tor, who is only entitled to a share in 
tho entire village might it is conceivable 
take some land belonging jointly to him 
an! the other under-proprietors, under¬ 
taking to pay rent for the same in order 
that he might get the benefit derivable 
from personal cultivation; but such a 
tenancy is not necessarily inconsistent 
with bis joint interest in the under-pro- 
jprietaty bolding. The proportionate 
share of an under.proprietor in the vil¬ 
lage may be very small and may not 
sullice for his maintenance. An under¬ 
proprietor of a fractional share may also, 
therefore b9 a tenant of a bolding. 

There is nothing to 9how bow tho ac¬ 
counts used to be adjusted between the 
under-proprietors and the superior pro¬ 
prietor, who had purchased a share in 
.under-proprietary lights, and in the ab¬ 
sence of evidence to prove an express 
ouster by the latter within the know¬ 
ledge of the former, no right by adverse 
possession as between the cosharers of 
an under.proprietary holding can be re¬ 
cognize!: Ujalbi Dibee v.Omakanta Ear- 
mokar (l), Parbaii v. Dam Prasad (2) 
and Dwarka Nath Chowdhury v.Sliashti 
Kinkar Banerjee (3). We are not satis¬ 
fied that the plaintiff has acquired a 
right by adverse possession to the under¬ 
proprietary rights decreed to the defen¬ 
dants in the hamlets of Pura Badal and 
Khurati Jot at thi time of the regular 
settlement. The plaintiff is a cosharer 
of the under-proprietary rights with the 
defendants in the entire villag) and no 
right to the hamlets in question either 
by adverse possession or otherwise Ins 
'been made out. The defendants have 
been in joint possession of the under¬ 
proprietary rights and in view of the 
fact that there was no formal division of 
jibe land of the village into different 
imahals by motes and bounds, possession 
I by some of the cosharers o different por¬ 
tions of the joint land is sufficient to 
prevent limitation from running against 
them in regard to the remainder. The 
appeal in this case was filed by 23 defen¬ 
dants, of whom Ram Padarath and Ram 
Pratab died subsequen tly. No a tt emp t 

1. (1904) 31 Cal 970. 

2. (1903) AWN 239. 

3. (1913) 18 I C 839. 
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was made to bring their beirs, if any, on 
the record. The judgment however pro¬ 
ceeds on a ground common to all, and 
Ram Padarath and Ram Pratab and 
their heirs, if any, cannot be placed in 
a worse position than that in which they] 
w’ould have been, had they been no par¬ 
ties to the appeal. 0. 41, R. 4, Civil 
P. C., declares that 

“where there are more plaintiffs or more defen¬ 
dants than one in suit, and the decree appealed 
from proceeds on any ground common to all the 
plaintiffs, or to all the defendants, any one of 
the p'aintiffs or of the defendants may appeal 
from the whole decree, and thereupon the appel¬ 
late Court may reverse or vary the decree in 
favour of all the plaintiffs or defendants, as tho 
case may be.” 

Order 41, R. 33 of the Code empowers 
the appellate Court to pass any decree 
and make any order which ought to have 
been passed or made and to pass or make 
such further or other decre9 or order as 
the case may require, and this power may 
be exorcised by the Court notwithstand-i 
ing that the appeal is as to part only 
of the decree and may be exercised in 
favour of all or any of the respondents 
or parties, although such respondents or 
parties may not have filed any appeal or 
objection. The appeal is therefore al¬ 
lowed and the plaintiff's claim and ob¬ 
jection dismissed with costs here and 
below. The plaintiff-respondent will 
bear his own costs throughout. 

B.V./r.K. Appeal allowed . 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Gar Prasad Singh —Defondaut—Ap¬ 
plicant. 

v. 

Sant Bahhdi Singh and others Plain¬ 
tiffs—Opposite Parties. 

Civil Revn. Petn. No. 155 of 1914, De¬ 
cided on 24th March 1915, against order 
of Sub.Judge, Bahraich.D/- 10th Septero- 


er 1914. . c , 

Juiisdiction— Munsif officiating os bub- 
rdinate Judge authorised to hear particu- 

ar sort of caiei—Reversion and again offi- 

iating os Sub-Judge — Authority to hear 
articular sort of cases given at former oc- 
asion continued. . 

Where a Munsif acted as an officiating bub- 
rdioate Judge in ft district, and it was then 
ictificd that he would have jurisdiction to 
tear a particular sort of cases duriog such time 
s ho held the post of Subordinate Juige, but 
to reverted for a short tirno as Munsif aud ou 
P ing again promoted to officiate as Subordinate 
ndcA in another district heard a case cf that 


particular sort: 
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Jleli: that the unification publish’d on the 
previous occasion him juri dictnn to hoar 
th»ca<* n n the sub* queos ozc\*\ n whea ho 
hid to officiate a* Suo .fd oae Judge, in spue 
of t 0 fac • that ho ha 1 r»v rt d b*twe n the twj 
officia in* peri d> a id tbit a similar notifica¬ 
tion ah > issue i later «>□ after he had been 
made a pjrmauoiit Subordinate Judge. 

[P 103 C 1] 

Adilya Prasad —for Applicant. 

Gokaran Nath Misra an ! Gopal Sahai 
Bhargava —for Opposite* Parties. 

Judgment.—The first point raised in 
this revision is fcha'i the learned Sub¬ 
ordinate Julge hid no jurisdiction to 
hear the case. We find that by a notifi¬ 
cation No. 1099/1-77, dated Lucknow 
the 2ad June 1914, and published in the 
Uaited Provinces Gazette of the 20th 
June 1914, Pa r D 2, at p. 1435, the learned 
Subordinate Ju Ige was given the neces¬ 
sary power to hear such a ca.39 under 
S. 17 of the Oudh Ci*vil Courts Act dur¬ 
ing such time as he held the post of Sub¬ 
ordinate Judge. At that time the officer 
in question wa3 officiating Subordinate 
Judge of Sitapar. He subsequently re¬ 
verted for a short period as Munsif, and 
was again promoted to officiate as Sub¬ 
ordinate Julgeof Bahraich. Wa consi¬ 
der that this notificition gave him the 
necessary authority to hear such cases 
during all periods when he was again ap¬ 
point© 1 io officiate as Subordinate Judge, 
in spite of the fact that he had reverted 
between two such periods. It is true 
that a subsequent notificition was issue! 
on 6th November 1914, No. 1839/1-77, 
which was published in the United Pro¬ 
vinces Gazette of 21st November 1914, 
Part 2, p. 2581, and which gave him 
power to hear such cases after he had 
been made a permanent Subordinate 
Julge. Bat we do not think that it 
was necessarry to issue the second noti¬ 
fication, and we find that he had juris¬ 
diction to hear the suit in question. 
The case in which the compromise which 
it i9 now sought to support was filed, 
was a case brought by a son in a joint 
Hindu family against his father, mother, 
and brother for partition of his joint 
family. 

The son would have been entitled 
under the ordinary law to a quarter 
share. A compromise was written by 
which the two sons were to obtain 
sharea considerably greater than the 
shares to which they were entitled, and 
the father and mother were given merely 
1916 0/25 & 26 


an assignment of property for their 
maitenance. The other brother and the 
father signed the compromise, but the 
mother refused to accept it. We con¬ 
sider that the fact fcoab the mother re¬ 
fused to accept it wa3 sufficient in itself 
to invalidate the compromise, and that 
such a compromise could not possibly be 
directive unles all the parties concerned 
agreed to it. The mother was entitled 
to a quarter share, and unless she agreed 
to the compromise it was impossible to 
increase the shares of the sons in the 
manner in which the compromise pro¬ 
posed to increase them. In addition 
the learned Subordinate Judge finds on 
the facts that the father signed the com¬ 
promise without understanding its con¬ 
tents It appears that the father is 
blind and deaf, and we agree with the 
learned Subordinate Judge that it is 
established that he did not understand 
the terms of the agreement in question. 
For the above reasons we find that 
the learned Subordinate Judge correctly 
refused to give effect to the compromise 
in favour of or against any of the persons 
who were parties to it. We accordingly 
dismiss this applicition. The applicant 
will pay his own cists and those of the 
opposite party. 

B.v./r.k. Application rejected . 
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Stcart, A. J. C. 

Tika —Defendant—Appellant. 

v. 

Sheo Narain —Plaintiff— Respondent. 

Secoad Appeal No. 314 of 1915, Deci¬ 
ded on 23rd March 1916, from decree of 

Sab-Judge, Bihraich, D - 21st June 1915. 

Oudh Rent Act (22 of 1886) — Ri R ht of 
ordinary tenant it non-traniferable —Rights 
are determined by the act. 

The rights of aa ordinary t'naot in Oudh ara 
not transferable: A. I. R. 1014 Oudh 220, Ref. 

IP 104 G 2] 

The rights and liabilities of an ordinary tou- 
ant in Oadh u-e tho oreatiou of Act 2*2 of IS86 
and thoy can only be ascertained from a study of 
thit Act itself. 19 * q q] 

Bisheshwar Nath Srivaslava —for Ap¬ 
pellant. 

Nabi Ollah —for Respondent. 

Judgment.— The facts of the suit 
against the deoree in which this appeal 
has arisen are as follows: Tika defen 
dant is an ordinary tenant who culti¬ 
vates a holding in the village of Dekauli. 
The village in question is owned and 
possessed by the Maharaja of Kapurd. 
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thala. Tika resided in a house in the 
inhabited site of Dekauli with tho rights 
of a tonant in the said house. On 12th 
March 1913 Tika sold his rights in tho 
house and a khandhal, his rights as an 
ordinary tenant in his holding, and tho 
rabicropof 1320 Fasli to Sheo Narain 
plaintiff for Rs. 450 by a regi9terol deei 
of sale. Tno plaintilT after contest has 
obtained possession of the house and the 
khandhal and apparently received the 
rabicrop, as ho makes no claim in respect 
thereof. The plaintiff also obtained on 
7th JiDUary 1914 a lease from tho Maha¬ 
raja of Ivanurthala in respect of the 
holding. The defendant having refused 
to deliver possession of tho holding, the 
plaintiff instituted on 25th Juno 1914 a 
suit for possession of the same in the 
Court of the Munsif of Bahraich. Tho 
defendant contested tho claim on tho 
main ground that the transfer of the 
rights of an ordinary tenant in Oulh is 
void ab initio and unenforceable. Both 
the Cjurts below hive decided this point 
against him. 

This second appeal is preferred. Tho 
two points for consideration in this ap¬ 
peal nre, firstly, whether rights of this 
nature are capable of transfer, and se¬ 
cond Iv, whether even if they are incapa¬ 
ble of transfer the defendant, in view of 
the fact that he received good considera¬ 
tion for the execution of the transfer in 
quostion, is not estopped from setting up 
tho ploa which ho raises in appeal. The 
learned counsel for the appellant puts 
his case as follows. Ho says that if the 
transfor is abs lutely void no question 
of estoppel arises. He concedes that if 
it bo deci !el agiinst his client that the 
transfer is not absolutely void his client 
must f ail, inasmuch as the tnnsfor would 
then he voidable only at the instance of 
the landholder and as the landholder has 
admittedly acceptel the transfer. He 
argues that the transfer is absolutely 
void. His argument is this. The Oudh 
Rent Act (22 of 1336) recognizes three 
classes of persons who are liable to pay 
rent. The fust clas9 is that of under- 
prietors as defined in S. 3 (9), who pos¬ 
sess a heritable and transferable right 
of occupation. The secon 1 class is that 
of occupancy tenant9 a 3 de in* 1 ^ inS. 3 (-9) 
anl S. 5, who po-se-s a heritably bat not 
a transferable right of occupition. The 
third eUs* is that of ordinary tenants as 
defined in S. 3 (S). The Rent Act does 


not state whether they do or do net pos¬ 
sess a heritable or transferable right. It 
does net state that they do possess such 
rights an! it does not state that they do 
not po9:699 them. It is silent on tho 
subject. 

The lenrned counsel for the respon¬ 
dent relies in tho main on tho silence of 
the Act upon this point, and tho view of 
tho lower Court is the sime. Hut there 
is an obvious flaw in tho argument. If 
it bo admitted th\t the right is transfer- 
able beciuse tho Act nowhere says tnat 
it is not transferable, it should be held 
on the aime reasoning that the right is 
hereditary bjeause tho Act nowhere says 
that it is not hereditary. It could 
hardly ho seriously suggested that tho 
right is hereditary. In the case ol Indal 
Sail v. Bliabhuti Singh (1) tho parties 
agreed before me toat the rights of such 
a tenant are not tra’nsferiblo and at tho 
time it did not striko mo that it wa? im- 
possible to hold another view. The 
right* and liabilities of an ordinary ten¬ 
ant in Oudh are tho creation of Act 22 
of 199G and they can only be ascertained 
from a study of that Act itself. No 
analogy can be driwn from the inherent 
power of transfor possessed by a proprie¬ 
tor, and from the Act itself I am of the 
opinion thit tho rights are not transfer¬ 
able. The point is one of importance 
and may eventually have to he decided 
by a Bench. I do not propose however 
tc refer the decision to a Bench for the 
following resson. Suppcsiog that his 
rights as a tenant were non transferable 
(which is the view that I tak^), even 
then tho appeal of Tika mu9t fail. lie 
agreed impliedly with Sheo Ntrain for 
good consideration thit, if Sh o Narain 
could obtain a loise of the holding from 
the Maharaja, he (Tika) would abandon 
the holding in Sheo N inin’s favour. No 
other construction can be pi iced on the 
terms of the transfor. The Maharaja 
has granted the lea e to Shoo Narain. In 
the circumstances Tika cannot contest 
the finding that ho mu-t leave the hold¬ 
ing. I therefore dismiss this appeal,. 
The appellant will pay his own costs- 
and those of the respondent. 

B.v./r.K A pr cal dismissed. 

l7 A I H 1914 Oadh 2*20=25 1 C G.. 
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Lindsay, J. C. 

Surajpal Singh —Defendant —Appsl- 
• lant. 

v. 

Debi Bakhsh Singh and another — 

‘ PL i nG iffs ^Djfe ad an t3—Respondents. 

Seconl Appeil No. 40S of 1913, Deci¬ 
ded on 7tb March 1916, from decree 
'of Addl. J., Lucknow. D- 20th June 
1913. 

(a) Deed — Construction — When there is 
intention to transfer whole minor ommis- 
sums in details do not affect. 

Tbe b>dy of a sale-died cjntainei a descrip- 
tion of tbs property sold,—ceriaiu dUlioct ^ha¬ 
res io a vJll together with their respective 
araa9. At toe end of the cUed the»e was a ttble 
givioga detail of those shares by showing tbe 
khata numbers with tbeir respective areas. Tbe 
villige was sub-iivided into eaormous numbers 
of khitap, some of which were of very small 
•area*, aod a few small plots were omitted to be 
mentioned in tha aal--de-d by inadvertence : 

Held : that the intention of the vendor was to 
traosfer tbe whole of the sbarjs to woich he was 
entitled, aod that, there/ora, the fact ihat certain 
numbers had bc 2 a omitted from ihe list atta¬ 
ched to the 8ale-d*ed made no diflerenee in tbe 
case. [P 195 C 2*1 

(b) Civil P. C. (5 of 1908), O. 3, R 3— 

Pleader * authority to withdraw pleas issued 
based on pleas withdrawn cannot be agitated 

in appeal. 

A pleader has fullauthority to withdraw any r , ,, - . 

I plea ra.sed io the pleadings, and bis cheat is not ^ V AV0Ur ° fchG Surajpal 

| at liberty to bnvo • l»» issu-e, ba od on such a plea Oinghsetupa number of defencos S1 m« n f 
, aDd ""tdra.vn from trial in the first Court re- which it is not necessary to S ? f 

op.u.d [P l97 0 ,) Tbe 0 » 3a wa! t ” 6 8 ° | 8S “ a n 7 |« “£*•«. 
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become extinct. Sardar Singh bad also 
a cousin Darned Jit Singh whose line has 
also become extinct. The only survi¬ 
ving members therefore of the family 
are the two defendants Surajpal SiDgh 
and Sripal Singh. It is clear from the 
pedigree that each of these defendants 
inherited certain shares io the village 
from their ancestor Sirdar Singh and as 
the lmes of each of the brothers of Sar¬ 
dar Singh became extinct, they also 
inherited collaterally various shares 
which had belonged to those brothers as 
also to Jit Singh who was a cousin of 
their grandfather. The css, for the 
plaintiff was that Surajpal Singh had 
seized upon the whole of the property 
which had descended collaterally and 
that he was entitled to recover it by 
virtue of the sale-deed which had been 
executed in his favour in October 1909 
Previous to thi. Mle-d.ed it appears 
that the 2nd defendant Sripal Sinuh 
»l,o had a title to this property, ^ 

IhLl J° Ur tha 3rd ^fandant 

Sheoraj Singh and it was about three 
mouths after the execution of this da-rl 

o( gilt that Sripal Singh and Sheoraj 

Singh combined in executing this sale- 

"T “LS " 0 !>•*.“.«*• Surajpal 


SurendraNath Roy and Adilya Prasad 
—for Appellant. 

Goltaran Nath Misra —for R 9S pon- 
dents. 

Judgment.— The suit out of which 
this appeal has arisen was brought by 
the plaintiff-respondent. Dabi Bakhsh 
Singh, to recover possession of certain 
, property spacified in a list, which wa« 
. attached to the plaint. This property is 
situated in a village called Dewaitpur, 
which is a bhaiyachara village Dehi 
Bakhsh Singh claimed under a deed of 

mn l u WS9 , e r Ut0d in hi9 ^vour on 
£°; ob9 ; by fcbe second and 

' tJt de , fend I ant9 - S r.pal Singh and Sheo- 
raj bingh. In order to understand how 
this deed came to be executed, it is neces 

• r B y et °ou r tt r th h0r ° ly 60 a P ed ^ea which 
Court-a • ? fche OP0D ‘ Q S part of tbe first 

Sura,-nil S- d8 ^ eDt a Th ° lst defendant 
, Surajpal Smgh and the 2nd defendant 

. Sripal Singh are oousma descended from 

a common ancestor Sardar Singh, who 

was their grandfather. This Sardar 


the Subordinate Judge, who g.Te" the 
plaintifl a decree for possession of the 

Z7llrT Qd iD ^ e ,i9t *‘<-bed to 

the plaint. A sum of Ii*. . 39.9 0 was also 
awarded as mesne profits * S ? 

against this decision was brou-hUn^hi 
Ouurt ot the Addition, J u d° 8 ’of 

Additional Judge on oruu i' ■ 1 to P- 

He dismissed & Z'Tcl 

dant Surajpal Sino h P the defeQ - 

■»* 

s d 

has awarded poasesdon ^ ■** * 

of cartain khata3 which « the f plainfciff 
ia the eule-deed e S e„ated fa “h° iT^ 

The case for the defe-.rW h,8favour - 
this connection is that ^ in 

property which was Bold to ^ U ° b 1 “ 8 ^ 8 
by ,b8 2 “ d a ° d W defendants ht'wn 



190 Oudh 


Surajpal Singh v. Debi Bakhsh (Lindsay, J. C.) 


specified by numbers and areas in the 
sale-deed, the plaintiff is not entitled to 
recover any specific plot of land which 
is not included in ihedeed. On the other 
hand, the contention is that the sale- 
deed executed in favour of the plaintiff 
was a sale of the entire shares wnich 
once belonged to Sripil Singh and which 
he afterwards gifted to Sheoraj Singh. 
It is argued that even if certain plots 
were inadvertently omitted in drawing 
up the sile-deed, the intention wasclear- 
ly to transfer to the plaintiff the entire 
shares to which Sripal Singh was enti¬ 
tled. Both the Courts below, I may 
observe, accepted this contention of the 
plaintiff and the question is whether or 
not they were correct in so doing. It is 
not disputed now that under the deed of 
gift which was executed by the 2nd 
defendant Sripal Singh in favour of the 
3rd defendant Sheoraj Singh on 27th 
July 1909, the entire shares of Sripal 
Singh to which he had a title were trans¬ 
ferred to Sheoraj Singh. The document 
sets out clearly that Sripal Singh dives¬ 
ted himself of the whole of his property, 
which he divided into three classes, 
namely, malans, golans and bapans, that 
is to say, property which had been ac¬ 
quire! by purchase, property that had 
come to him collaterally and property 
which had descended to him directly by 
inheritance. Coming now to the sale- 
deed which was executed by Sripal Singh 
and Sheoraj Singh in favour of the plain¬ 
tiff on 29th October 1909, it appears to 
me to be quite clear that it was the 
intention of these two vendors to hand 
over to Debi Bakhsh Singh the entire 
property which bad been specified in the 
deed of gift executed a few months 
previously. The reason for the sale in 
favour of tbe plaintiff is S9t out in the 
introductory portion of the deed. Sripal 
Singh found himself unable to bring a 
suit against the trespasser Surajpal Singh 
to recover his shares in this property in 
Dewaitpur. He first of all transferred 
the shares by gift to Sheoraj Singh, the 
latter having undertaken to maintain 
Sripal Singh for his life and also to bring 
a suit against the trespasser for the reco¬ 
very of the lands. In the sale-deed it 
was stated that Sheoraj Singh had found 
himself unable to undertake the respon¬ 
sibility of bringing a suit against Suraj¬ 
pal Singh and for this reason it was sta¬ 
ted that he and Sripal Singh joined in 
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conveying the property by sale to tbe 
plaintiff Debi Biksh S ngh for a sum of 
Rs. 2,000. In the body of the deed there 
is a description of the property which is 
being sold. First of all we have it 
recited that one pircel of the prop;rty 
which is being conveyed consists of a 
share the area of which is 13 bighis 8 
biswas and 10 biswaosis. Toie share is 
described in the deed as hissa zati. Tbo 
next parcel con=ists of a share consisting 
of 86 bighas 14 biswas 15! biswansis, 
being half the area to which Sripal 
Singh had become en'.itled after the 
decease of his collateral relations. This 
share i9 mentioned as hissa jo wera^tan 
mila hai; and lastly we have another 
shire referred to, consisting of 3 bighas 
18 biswas which is described a3 
hissa zar.kharid and which is called 
Patti Kapuia. At the end of the 
deed there is a table which bears the 
followiug heading: Details of the 
shares which have been sold together 
with the knata numbers," where then 
follows a long list of numbers each of 
which is describe! by its area. Having 
regard to the language of the whole of 
this deed it seems to me impossible to 
doubt that the intention of the vendors 
was to transfer the whole of the shares 
to which Sripil Singh was entitled; and 
if, as appears to be tbe case, certain 
numbers were omitted from this list at¬ 
tached to the sale-deed that ought not, 
in my'opinion, to mike any difference in 
the case. I find from the record tba' 
some ten small plots were so omittsd 
the area of which comes to a little over 
3 bighas. It is evident from the re¬ 
venue papers which have been prepared 
for this village that it is sub-divided 
into enormous numbers of khitas some 
of which are of very 9mall areas, and it 
is small matter for surprise that in 
drawing up a sale-deed like that which 
wa9 execute 1 on 29th October 1909 a 
few of these plot9 should b9 omitted by 
inadvertence. If on the true construc¬ 
tion of the sale-deed it appears that the 
intention was to transfer shares then the 
maxim /also dcmonstratio non noset 
applies to the case. 

I agree with both the Courts below 
that the intention was to transfer shares 
and therefore this first point must be 
determined adversely to the appellant. 
The next point which was argued was 
based upon a certain plea whioh was 
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raised in the first Conrt by Surajpal 
SiDgh in defence. He alleged that cer¬ 
tain plots which were shown in the list 
A attached to thephiofc wereheld bv him 
as a mortgagee and that therefore in 
any case the plaintiff could not recover 
possession without redeeming the morfc. 
gage. After issues had been raised upon 
this defence the plea relating to the 
defendant's right to retain possession of 
these plots as mortgagee w«s withdarwo 
by hia pleader, consquently the Subordi¬ 
nate Juilge who triei the suit found it 
unnecessary to d ermine issues which had 
been struck in this connection. When 
the defendant went op in appeal before 
the District Julge, he contended that his 
pleader bad no authority to withdraw a 
pba of this kind and he asked that the 
issues relating to the mortgage should be 
tried and decided. The learned District 
Judge refused to accept this contention, 
being of opinion, and rightly as I think, 
that the defendant’s pleader had full 
authority to withdraw any pl^a which 
had beea raised in defence. The same 
point has been raised here and I must 
decline to eotertain it. The issues hav- 
,n 8 bom withdrawn from trial io the first 
Jourt cannot be re-op^nel now and it 
would bo quite impossible to yield to an 
argument that a client is at liberty in 

Appeal to take up a position of this 
Ikind. 

The Us 1 ; plea which has been pressed 
here is with regard to that portion of the 
property in suit which is described in 
the deed of gife aod in the sile-deed as 
the personal share of Sripal Singh, the 
area of which is given as 13b ghas 8 bis- 
was 10 biswansis. It was arguedin the 
Court below that S-ipal Singh was only 
entitled to a half share in this area and 
thattheother half belonged to the defen¬ 
dant Surajpal Singh. Tois claim on behalf 
of the defendant was based upon an asser¬ 
tion that his father RamAdhinand the 
father of Sripal Singh, whose name was 
Gaya Din were j »int in estate, and also 

was argued that where the nameof Giya 
Din appeared in the Record of Rights it 
ought to be assumed that Giya Din re¬ 
presented not only himself but his 
brother Ram Adhin. Consequently it 
was said that with respect to all proper¬ 
ties entered in the name of G»y a Din 

a lfc ® houId be understood that Ram 
Adbin, the father of the defendant, had 
a half share. 


The learned District Judge h:ld that 
there was no force iu this plea, inas¬ 
much as the khuwat showed that in 
other cases the names of all the other co¬ 
shares in the village were given and 
further he pointed out that the defen¬ 
dant himself hid admitted a division in 
the family, for he had pleaied that the 
members of the fimily hid divide! and 
that after this division one Gajraj Singh, 
who was the son of Atmant Singh had 
reunited with him. This latter point 
was decided against the defendant in 
both the Courts. I have examined the 
numerous village papers on the record 
aod it appears to me that this conten¬ 
tion that Gaya Din and Ram Adhin, the 
father of defendant 1 were joint in estate 
cannot be supported. There is ample 
material on thi9 record to justify the 
conclusion that Gaya Din enjoyed his 
own 9hareof the property sepaiately and 
that after hie death it devolved upon his 
two sons Sripal Singh and Pritbipal 
Singh, the latter of whom died childless, 
and similarly there are other entries to 
show that Rim Adbio's share in this 
property devolved upon his own eon 
Surajpal Singh, the present defendant 1. 
It is not possible therefor© for the ap¬ 
pellant to succeed in this plea, to the 
effect that be and Sripal Singh were 
joint owners of the area which is descri¬ 
bed in the 9ale-deed executed in favour 
of the plaintiff a9 the personal share of 
Sripal Singh. I have now dealt with 
all the points which have been pressed 
before me in appeal and upon all of 
them I find against the appellant, with 
the result that the appeal fails and ia 
dismissed with coats. 

B.V./r.k. Appeal dismissed . 

% 
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Kanhaiya Lal, A. J. C. 

Mt. TJusaini —Defendant—Appellant* 

v. 


*uim o narati —.Plaintiff 


Second Appeal No. 64 of 1913. Decided 
on 24th June 1915, from decree of Dist. 

, Hardoi - D/- 6th January 1913. 

(al Mortgage— Construction — Only portion 
ot consideration paid - Mortgage holds good 
to >xtent of that portion. 

Where a mortgagor receives only a portion of 
the consideration-money, the mortgage holds 
go d to the extent of that portion: 8l d/J 278 

C . 60, ReJ - „ [P 198 C 2] 

lb) Mortgage - Right, of mortgagee — 
Usufructuary mortgage - Money left with 
mortgagor for redemption of prior mortgagee 
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to enable him to obtain possession -Default 
by mortgagee Mortgages redeemed by mort- 
Sagee Suit by mortgagee for possession 
does not lie. 

A usufructuary mortgagee with whom mouev 
is left for the redemption cf certain prior mort¬ 
gages to enable him to obtain possession of ths 
mortgaged property cannot, after making de¬ 
fault in ptyiog that money, be allowed to sue 
the mortgagor for the possession of that property 
when the latter pass the money due to the prior 
mortgagees and obtains possession. [P 193 C 2] 

(c) Limitation Act (1908), Scb. 1, Art. 135 
-Mortgage—It is immaterial whether pos¬ 
session at time of mortgage is held by mortga¬ 
gor or prior mortgagee. 

Under Art 135. Sch. 1. Lim. Act. it is im¬ 
material whether possession of the property 
mortgaged is held at t e time of the mortgage 
by tbe mortgagor or by a prior mortgagee, and 
as between the mortgagor and the mortgagee 
entitled to possession the former’s right to 
possession ceases when he makes a fresh mort¬ 
ise- fp 199 c n 

Ram Bharosc Lai —for Appellant. 

Gokran Nath Mtsra —for Respondent. 

Judgment. —The question for consi¬ 
deration in this appeal is whether a 


mortgagors paid Rs. 960 to the prior 
mortgagees and obtained possession over 
the temainder of the mortgaged property. 
The plaintiff theo turned round and 
sued the mortgagors for possession, 
offering to pay to the mortgagors Rs.700 
or any other sum that may he adjudged 
by the Court. Tne Courts below decreed 
the claim, conditioned on the payment 
of Rs. 960 by the plaintiff to the 
defendants. 

It is contended on behalf of the de- 
fondan;-appellant that she rescinded the 
contract of the mortgage under S. 39, 
Contract Act, when the plaintiff-respon¬ 
dent did not pay the money due to the 
prior mortgagees and that the claim was 
barred by Art. 135. Lim. Act. No rescis¬ 
sion is however alleged or set up in the 
written statement. On the other hand, 
a suit forthe redemption of the mort¬ 
gage filed by Mt. Husaini is still pending. 
A portion of the consideration was 
admittedly received by tbe mortgagors 


usufructuary mortgagee with whom and as held in Rashik Lai v. Ram 


money is left for the redemption of cer¬ 
tain prior mortgages to enable him to 
obtain possession of the mortgaged pro¬ 
perty can, after making default in pay¬ 
ing that money, be allowed to sue tho 
mortgagor for the possession of that 
property when the latter pays the money 
due to the prior mortgagees and obtains 
pos898sion. The mortgage in this case 
was made by Mt. Husaini and others in 
favour of the plaintiff-respondent in 
lieu of Rs. 1,300 on 10th June 1891. A 
5-biswas share was mortgaged therein. 
The mortgagors received Rs. 600 and 
gave possession over one-third of 5 
biswas which wa3 in their possession, 
and left Rs. 700 with the plaintiff for 
payment to the prior mortgagees who 
were in possession of the remaining two- 
thirds. It is not disputed that the 
money loft with the plaintiff was suffi¬ 
cient to cover tbe amount due on the 
prior mortgages. 

The plaintiff however took no steps 
for twenty years to redeem the prior 
mortgages, being evidently contented 
with the position that he would get 
interest at the rate stipulated in the 
mortgage-deed on the portion of the 
consideration money actually advanced 
by him, and he liable to account for the 
profits of only such portion of the 
mortgaged property over which he got 
possession. On 31st July 1911, the 


N(train (l) and Rani Raghubans Kuar 
v. Raunak Ali (2) the mortgage is b 
good mortgage to the extent of the 
money actually advanced. The effect ol 
the failure of the plaintiff to pay the i 
'money due to tbe prior mortgagees, 
however , i9 that the mortgagors cannot 
be compelled to perform their, part of 
the contract to deliver possession. Under 
S. 54, Contract Act, where a contract 
consists of reciprocal promises, the per¬ 
formance of one of which caonot bo 
claimed till the other has been perform¬ 
ed, and when the promisor of tbe pro¬ 
mise la3t mentioned fails to perform it, 
such promisor cannot claim the per¬ 
formance of the reciprocal promise and 
must make compensation to the ether 
party to the contract for any loss which 
such other party may sustain by the 
non-performance of the contract. 

Tne plaintiff practically seeks to en¬ 
force the contract made by the mort¬ 
gagors to deliver possession without 
having performed his part of the con¬ 
tract. The non-payment of a portion of 
the consideration-money does not affect 
the validity of the security or trans¬ 
fer to the extent of the money paid 
but affects the plaintiff's right to 'obtain 
possession. The claim is moreover barred 
by limitation as the defendant's right to 

"1i. 191234 All 273=1* I O 673. v 

2. 1907 10 O C 69. It 
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possession determined on the date of the 
mortgage. Art. 135, Lim. Act, allows to 
the mortgagee suing for possession a 
period of twelve years from the date 
when the mortgagor’s right to possession 
determines. It is immaterial whether 
the possession of the property mortgaged 
is held at the time ol the mortgage by 
the mortgagor or by prior mortgagee. 
As between the mortgagor and the 
mortgagee the right of the mortgagor to 
possession ceases when he makes a fresh 
mortgage. The appeal is therefore al¬ 
lowed and fch9 pliintiff's claim dismissed, 
the defendant.appellant getting her costs 
in all the Courts. 

b.v./r.k. Appeal allowed. 
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Stuart, A. J. C. 

Maha'lco Prasid and a?*r>£/ier —Plain¬ 
tiffs—Appellants. 

v. 

Mt. Tikni and another —Defendants 

Respondents. 

Second Appeal No. 501 of 1913, De¬ 
cided on 11 ch dune 1315, from decree of 
2- Si . ta P ur . D/-31st July 1913. 

<o) Practice—Pleadings—Appeal—Separa¬ 
tion pleaded but finding of jointness of fami¬ 
ly given — Party is entitled to argue his 
•case pleading joi'tness. 

Where a purty sets up separation of a joint 
Hindu family, but it is found that the family is 
joint, ho is entitled, in second appeal, to a*guo 
bis case by setting up tho existence rf th* j i"fc 

fff'-H-,, , A1 . [P 501 C 2j 

lb) Hindu Law—Alienation—Manager— 
Iranifer for benefit of family, executed by 
only adult male member but not aa karta 
and t wc , other member. bind , , be f ami)y 

A deed of tranter oxoiuted f >r the beu-fit of 
the family by the karta of a joint Hindu family 
who was the only adult malo member of the 
lamily, but who did not execute tho deed expli- 
"citly m his capa-ity as karta, and two members 
ot tho family who were net competent to cntec 
into leg«l trans-cti .nson their b-naif, binds tho 
l°‘ n ! fa ™ il >' 25 407 (1>. C.) All Foil. 1 P 201 C 21 

fc) Mortgage Interest—Deed ailent po.t 
-diem interest can be awarded—Interest. 

A Court can allow post diem interest even if 
\ l j 9 “ ot , eS%, '- , eablo under the terms of the 
•deed. 19 All 89;P. C. [iff. [p. 201 C. 2;) 

Gokaran Nath Misra —for Appellants. 

Mohan Lai— for Respondents. 

Judgment. This is an appeal arising 
•out of a suit brought on tho basis of a 
deed of mortgage executed on 27th of 
June 1891 by Musammab Tikni, mother 
of Ram Charan. her son Ram Charan 
*nd Ujagar, uncle of Ram Charan, for Rs. 
231 in favour of Bhirami Sah, father of 


the present appellants. Under tbe terms 
of the deed IS per cent, compound in¬ 
terest with yearly rests was to be paid 
Ashare of of 2 1/2 biswas in the village of 
Bbawanilpur was mortgaged by the deed. 
If the whole amount of principal and 
interest dneupoo the deed were not paid as 
within four years fram date of execution 
the property was declared to be liable 
to foreclosure. Tbe relationships of tlie 
executants of the deed will be shown by 
the following table: 

MAKAND RAM 


Ganesh Prasad Ujagar 

=Tikoi 1 

| llir Prasad. 

Ram Charan. 

The suit was iostitutei on the foot of 
this deed for foreclosure cf tbe mort¬ 
gaged property on the 29th of July 1910 
against Tikoi, Ram Charan, and Har 
Prasad, son of Ujagar. Ujagar had died 
between the date of the execution of the 
deed and the date of the institution of 
the suit. In the C.>urt of tbe original 
hearing Tikni and Har Prasad did not 
appear or defend the suit. Ram Charan 
alone contested the claim. He did not 
admit execution of the deed. He asserted- 
that he was a minor on tbe 27th of June 
1893. He denied the right of Tikni and 
Ujagar to mortgage the property alleged 
to have been mortgaged, and assert3d 
that on the 27th June 1893 there was 
no family necessity which justified the 
execution of such a deed as the deed 
alleged. He further sst up that, even 
if the deed was proved to have been 
executed, no interest could be legally 
charged under its terms after the 27th 
of June 1897, and further set up that 
the suit for foreclosure was barred by 
limitation. 

The Subordinate Judge who heard 
the suit, decided that the deed was 
genuine and executed for good considera¬ 
tion. He decided that Tikoi was not 
competent to executo the deed as a 
natural guardian of Ram Charan, that 
the family was joint at the time that tbe 
deed was executed, that the deed of 
mortgage was executed for necessity in 
order to pay off an antecedent debt, but 
that Ram Charan did not benefit by the 
transaction. He found that the deed of 
mortgage was not binding on Ram Cha¬ 
ran, that under the terms of the deed. 
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interest cculd not be charged after the 
20th of June 1897, that the deed bound 
Har Prasad, and that the suit was birred 
by limitation. He dismissed the suit ac¬ 
cordingly. The plaintiffs appealed 
against this decision to the Court of the 
District Judge, who upheld the decision 
on the point of limitition only without 
going into the merits of the remaining 
pleas. He thus concurred with the 
Subordinate Judge in dismissing the'suit. 
An appeal was filed against the decision 
of the District Judge to this Court, and 
this Court decided that the suit was not 
barred by limitation and remitted the 
case to the Court of the District Judge 
for decision of the other points upon 
their merits. 

The findings of the learned District 
Judge are as follows: He agrees with 
tho learned Subordinate Judge as to the 
genuineness of the deed and the fact 
that it was executed for good considera¬ 
tion. He agrees that Ram Charan wis a 
minor at the date of the execution of the 
deed. He agrees that the family was 
joint at the time, but he considers that 
both the family and Ram Charan benefit¬ 
ed by the execution of the deed to a 
certain extent. He found that post diem 
interest was due under the terms of the 
deed. He uphold the dismissal of the 
suit, however, for the following 
reasons. He found that, as the family 
was joint, the deed could only have been 
binding if it had been executed by all 
the competent members of the family 
for family necessity, and he considered 
that it had not been executed either by 
all the competent members of the family 
(it is cleir that atthe time of the execu¬ 
tion of the deed Ujagar was the oely 
male adult in the family)or by the karta 
of the family acting as karta. He, there¬ 
fore, considered that the deed was not 
good to bind joint family property. He 
further held that the minor, although 
he had gained at the beginning by the 
execution of the deed inasmuch as a 
portion of the family property had been 
redeemed from a prior usufructuary 
mortgage from the money advanced 
under the terms of the deed in suit, had 
really lost in the eod because the inter¬ 
est under the deed in suit had accumu¬ 
lated to a very high figure. 

The present appeal is preferred to this 
Court against the dismissal. It is to be 
noted that the finding of the lower Courts 
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to the effect that the family is a joint 
Hindu family governel by the Mitakshira 
law, is a finding which caDnot be chal¬ 
lenged in second appeal it must be ac- 
ceptel absolutely. From that finding it 
follows as a necessary consequence that 
theshare of 2 1/2 bis was mortgaged by the 
deed in suit is joint family property. It 
does not appear who managed the affairs 
of the family in the lifetime of Ganesh 
Prasad. The evidence shows that on the 
15th March 1875Ganesh Prasad executed 
a deed in favour of Gha9i Rim and Ram 
Bhajan for Rs. 250, by which lie mortga¬ 
ged the 9ame share of 2 1/2 biswa9 which 
was mortgaged by the deed in suit. 
There is nothing to show that he 
executed that deed as manager of 
the joint family. Ghasi Ram ap¬ 
pears to have die! and to have been 
succeeded by Ram Bhajan. Ram Bhajan 
aHo died and was succeeded by hiswildw 
Mt. Reoti. After the death of Gaoesh 
Prasad, Mt. Reoti sued Ram Charan 
under the guardianship of his mother 
Tikoi for foreclosure on the foot of the 
deed of loth March 1875 and obtained a 
decree on 25th August 1884 allowing 
foreclosure in default of payment of 
Rs. 189-1-10. It is clear that Ram 
Charan was a minor at the time that 
that decree was passed. It was passed 
nevertheless, and no attempt was ap¬ 
parently made to contest it on behalf of 
Ujagftr. On 10th November 1884 Tikni 
and Ram Charan executed a deel of 
mortgage for Rs. 225 in favour ofDwarka 
Pnsad and Eknath io order to pay off 
the decree due to Recti. Under theterm9 
of this deed a share of 1^ biswa9, that 
is to say, a share of li biswas joint 
family property was mortgaged with 
possession to Dwarka Prasad and Ek¬ 
nath the usufruct of the share being 
eojoved by the mortgacees in lieu of 
interest. This deed further provided 
that in the event of failure to pay up 
the principal sum within five years the 
mortgagees should he entitled to fore¬ 
closure of the mortgaged share. Then the 
deed in suit was executed for Rs. 231. 
Rs. 225 out of that amount were devoted 
to the satisfaction of the deed of 10th 
November 1884. The remainder was 
apparently devoted to the expense of 
execution of the deed. We thus have it 
that Ganesh Prasad mortgaged joint 
family property, that a decree for fore¬ 
closure was passed against the share of 
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property so mortgaged to which decree 
Ujagar took do exception, that money 
was borrowed by Ganesh Prasad's widow 
and a mortgage-deed was executed affec¬ 
ting joint famly property. Out of the 
money so borrowed the foreclosure 
decree was sitisBed. Then the deed in 
suit was executed aDd the amount duo 
uoder the former deed was satisfied from 
its proceeds. The executants to the dterl 
in suit were Ujagar the only male adult 
member of the joiot family, Tikni, the 
widow of Ganesh Prasad, who had the 
right to maintenance from joint family 
fund®, nnd Ram Charan, the minor son 
of Ganesh Prasad. Har Prasad, the 
minor son of Ujagar was no party to the 
dee*). The addition of the names of 
Tikni and Ram Charan as ex-cutaofcsof 
the deed did not, of course, bind the 
joint family, but the fact that they 
joined in the execution of the deed can¬ 
not, on the ether hand, diminish the 
security transferred under its terms. 
Ujagar, who also executed the deed, was 
the sole member cf the joint family who 
could enter into a legal transaction on 
behalf of the family. He clearly must 
have been the karta of the family, for 
it is not possible to cooceive the exist¬ 
ence of a joiot Hindu family under the 
Mitakshara law without a karta, an 1 he 
was the only person who could be the 
karta. It is true that he did not exe¬ 
cute the deed as karta. The learned 
counsel for the respondents has argued 
that it is not open to the appellants to 
raise the plea that the deed is good because 
Ujagar who executed it was karta of the 
family. He points out that in the 
lower Courts the appellants had asserted 
that Ujagar and Ganesh Prasad had 
separated. That was their plea, and, if 
it had been successful, their oise would 
have succeeded on the groand that Tikni 
executed the deed as guardian of Ram 
Charan. As they were putting forward 
the plea of separation, it was obviously 
impossible for them to assert that Ujagar 
was karta of the joint family because 
their case was that the family was not 
joint. But now that there is a finding 
of fact which cannot be impugned in 
second appeal to the effect that the 

family was joint, it is open to them to 

plead that Ujagar must be considered to 
be the karta of the family, inasmuch as 
the family must have a karta and he was 
the only adult male member at the time, 


and further to urge tint, if the family 
were joint, the d d binds the joint 
family property. I am unable to see 
aoy reason why this plea of the appel¬ 
lants sboul i not be considered at this- 
stage. 

With regard lo the decision of the 
point whether such a deed as this, which 
was tx-cuted by the karta of a joint 
Hindu family who was »lso the only 
adult male member of the family but who 
did net executethe deed explicitly in his 
capacity as karta, and two members of 
the family who were not competent to 
enter into l^gal transactions cn their be¬ 
half, binds the joint family, the decision 
ol i heir Lord-hips of the Privy Council in 
GhortlOllah v.Khalak Singh (1) is pecu¬ 
liarly apposite. In th»t case one Kbalak 
Singh, who was the kirra of a joint 
Hindu family, bis brother JaDgli Singh, 
who was at the time of full age accord¬ 
ing to the Hiudu law but whj possibly 
may have been a minor within the mean¬ 
ing of the Guardians aod Wards Act, 
and Jai SiDgh a third brother who was a 
miuor, executed a deed of mortgage. 
Kbalak Siogh, although karta of the 
family, did not execute the deed expli¬ 
citly in his characterof karta. Nowhere 
in the deed does he refer to himself as 
karta or state that be i9 acting as karta. 

The wording of the deed was as follows. 

% 

“Wo are Khala Singh an * Jangli Singh, pods 
of Chet Siiuh, and Jai Singh, s^n of Chet Svugh 
und'T the guardian*hip of Ml. Lachhmin, wife 
of Chot Singh, represci led by Kbalak Singh as 
her agoot”, and tbe deed goes on to state: “We 
have mortgaged the $au.e.“ 


The faots art exactly the same here. 
Ujigar joins in the execution of 
the deed. Ho does not desciibe him¬ 
self as karta and there is nothiug in the 
deed to show that he is the karta. In 
the case before their Lordships of the 
Privy Council it was urge! that, inas¬ 
much as Khalak Singh was karta, the 
mere fact that he executed the deed 
oiuaed it to bind the joint family pro¬ 
perty in so far as the mooey was bor¬ 
rowed for the benefit of the joint family 
and that contention was acoepted by 
their Lordships of the Frivy Ccunoil, 
who decided that tho circumstauce that 
Jai Singh was a minor at the execution 
of the deed iu no way detracted from its 
validuy They say at p. 415, of 25 All. 
of the decision: 

1. U903) as All 107=do I A W5 (POj. 
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"Tfao karta of an nndividel Mitakshara familv 
with tie ccncurrence of the adult members o’f 
the family, can mortgage family property for 
family purpose? in case of necessity, so a3 to 
charge tre prop rty as against all the members 
of the family. At first sight, therefore, it would 
seem that the appellant is clearly entitled to 
the usual mortgage decree against ail tte res¬ 
pondent? in respect of all the amounts which, as 
.already stated, their Lordships hold to have 
been torrowed on grounds of necessity. But 
a difficulty was raised in India on the ground 
that on the face of the mortgagr-d*eds it is 
shown that one at least of the three brothers con- 
s ituiing the family was a minor, that tte 
mother had obtained a certifictte of guardiin- 
ship (presumably of property), that one at least 
of thi mortgage-deeds was executed in her name 
with others and that she as guardian could not 
( by reason of Act 40 of 1S5S. S. IS, Act 8 of 1S90. 
Ss. 29 aod 30) make a mortgage of her ward’s 
property without the sancti n cf the Court, 
which admittedly was not obtained. The appel¬ 
late Court in India gave efi ct to this cbj ction. 
considering that the mortgages were mortgages of 
a guardian and were invalid for want of the 
sanction of the Court. ‘Their Lordships are un¬ 
able to concur in th s view. It has been well 
settled by a long series of decisions inTndia that 
a guardian of tte property of an infant cannot 
properly be appointed in respect cf the infant's 
interest in the property of an undivided Mit¬ 
akshara family. And in their Lordships’ opi¬ 
nion those decisioos are clearly right, on the 
plain ground that the interest of a member of 
such a family is not individual property £at all 
and toai the efore a guardian, if appointed, 
would have nothin* to do with the family pro¬ 
perty. And applying these observations to the 
present ca«e, their Lordships think that the 
moit»ages under consideration were not mort¬ 
gages by the guardian, assuming the mother to 
have te n a guardian, but mortgages by the 
family entered into by the kart* of the family 
with the concurrence of Jaugli, the only other 
adult member of the familv, if indeed he was an 
adult." 

These observations of their Lordships 
afford sufficient authority for the accep¬ 
tance of the argument raised by the ap¬ 
pellants to the effect that this deed, 
which I find was executed for the benefit 
[of the joint family binds the joint family 
property. In Ram Charau's defence it 
is not asserted that the terms of the 
deed are bard aod unconscionable, aod I 
am unable to enter into any discussion 
as to the nature of the terms. It was 
set up that under term9 of the deed pest 
diem interest could not be allowed. 
That point was decided against the res¬ 
pondents by the learned District Judge. 
But the learned Counsel for the tes- 
pondent9 (as he is entitled to do) has 
questioned the validity of the District 
Judge’s decision upon the point. The 
learned District Judge is clearly right in 
deciding that post diem interest can be 
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allowed. Even if that interest were not 
chargeable under the terms of the deed, 
it should be charged under the principles 
laid down in Mathura Das v. Raja ATar. 
indar Bahadur (2). It is clear that 
under the terms of the deed there was no - 
intention that, however payment might 
be delayed beyond the fixed day, the debt 
was to carry no interest, that the credi¬ 
tor was to have no remedy provided by 
contract, but was to be driven to treat 
the contract as broken and to seek for 
damages, which lie in the discretion of 
a jury or a Court, aod are subject to a 
different law cf prescription. 

I therefore allow the appeal and direct 
under the provisions of 0. 35, R. 2, that 
an account be taken of what is due to 
the plaintiffs-appellants for principal 
and interest according to the terms of 
the mortgage and for their costs of the 
suit on I0:h December 1915. The ap¬ 
pellants will be awarded their full cost3 
iu all Court9. If the defendants pay 
into Court the amount so due on a day 
on or before 10th December 1915, the 
appellants shall deliver up to the defen¬ 
dants, or to such persons as they appoint 
all documents in their possession or 
power relating to the mortgaged property 
aod if such payment is not made on or 
before lOtd December 1915, the defen¬ 
dants shall be debarred from all right 
to redeem the property. The defendants 
will pay their own costs in all Courts. 

B.V./R.K. Appeal allowed. 

2. (1897) 19 All 39=23 1 A 133 (PC). 
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Kanhaiya Lal, A. J. C. 

Asghar Uusain and others— Defen¬ 
dants—Appellants. 

v. 

Aklar Husain — Plaintiff— Respon¬ 
dent. 

Second Appeal No. 423 of 1913, De¬ 
cided on 15th June 1913, from decree of 
Dist. Judge, Rae Bareli, D/- 2nd July 
1913. 

Adverse Postestion — Co-owner—Posses¬ 
sion of one is not adverse to other joint 
owners unless there is evidence of express 
ouster. 

In the caseol joint co-owners, like a son ana 
his mother or a brother and his sister, living 
jointly, and maintaining themselves out of the 
common fuud derived from the joint property, 
the possession of one cannot become adverse to 
the other unless there is an express ouster or a 
repudiation cf the title of one by the other with- 
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in the knowledge of the former; 28 I C 22; 
AIR 1915 ,1// 30 Rc!' to. IP 203 C 2] 

The plain'iff sued the son of a deceased Shia 
• Mabomedan in possession of the deceased’s pro¬ 
perty for bis share out c f tbo same, claimiog as 
an heir of one of tbo daughters of tbe deceased 
and as a transferee from tbe widow of 'be de¬ 
ceased. The defence was that tbe defendant 
son had b en in possession of the entire pro¬ 
perty to the exclusion of the widow and the 
daughters. It was found that the defendant, the 
widow, as well as the daughters of the deceased 
had been living together, and that after the 
death of tho deceased, though the name of the 
defendant alone was entered in tre revenue 
papers, an allowance was being paid by him to 
the widow in additi* n to a provision for her 
maintenance, and that subsequently she gave 
evidonce against the inter-sts of tbe defendant 
and in favour of one of tho daughters, who had 
filed a suit against him: 

Held: that in theabsenceof evidence to show 
tho date on which the defendant, if evor ass c rled 
a title adverse to the widow and the daughters, 
tho plaintiff's claim as a successor-in-interest of 
tho widow and oue of the daughters could not 
bo held to bo barred b> time. [P 204 C 1] 

Ali Muhammad —for Appellants. 

Mohavunad Wasim —for Respondent, 

Judgment. — The plaintiff-respon¬ 
dent sued in this case for possession of a 
25/48ths share of certain property, but 
subsequently confined bis claim to a 
23*/48ths share in the same. His 
allegation was that the said property 
belonged to Haider Husain, who died 
39 years ago, leaving a widow, Mt. Kul. 
sum, two suns, Asghar Haaain and 
Mehdi Husain, and three daughters, 
Mt. Azizul Fatima, Mb. Niaz Fatima and 
Mt. Utnmul Fatima. Mehdi Husain, 
Mt. Naiz Fatima and Mt. Azizul Fatima 
died thereafter in succession leaving 
Mt. Kulsum as one of their heirs. It is 
alleged that Mt. Kulsum became the 
owner of 20/49ths share. The plaintiff 
claimed to have purchased tho said share 
from Mt. Kulsum and to hava inherit, 
ed a 3-.. share out of 48 shares from 
his mother Mt. Niaz Fatima. The de¬ 
fence was that Asghar Husain, the sur¬ 
viving son of Haider Husain, was in 
possession of the entire property to the 
exclusion of the wido-v and the daughters 
of Haider Husain, that Mt. Kulsum, as 
a widow of a Shia Muhammadan, was not 
entitled to claim any share in the in¬ 
heritance and that there was a custom 
in the family excluding daughters from 
inheritance. The Courts below found on 
all these points against the defendants- 
appollants. 

The learned counsel for tbe defend 
ahts-appellants has oonceded in the 
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course of his arguments that be is uoable 
to impeach the findings of tbe Court 
below in regard to the question of cus¬ 
tom and the right of a Shia widow hav¬ 
ing children by the deceased to inherit 
the estate of her husbard. The only 
point pressed was that the finding of the 
Court below on the question of possesion 
wa9 not based on any evidence. It i9 
clear however fiom tbe facts found by 
tbe Court below that the defendant and 
Mt. Kulsum as well as the daughiers of 
Haider HusaiD, through whom Mt. Kul¬ 
sum aDd the plaintiff-respondent claim- 
to derive their title to a portion of the- 
estate were living together, and that 
after the death of Haider Husain though 
the name of Asghar Husain wa9 entered 
in the revenue papers, an allowance was 
being paid by Asghar Husain to his 
mother in addition to a provision for her 
maintenance, and that Mt, Kulsum con¬ 
tinued to live with Asghar Husain un¬ 
til 1911, when a suit was filed by Mt. 
Ummul Fatima in which she gave evi¬ 
dence for her against the interests of 
Asghar Husain. In the case of joint co¬ 
owners like a son and hie mother or a 
brother and bis sister, living jointly, 
and maintaining themselves out of tho 
common fund derived from tho joint 
property the possession cf one cannot 
become adverse to tbe other unless there 
is an express ouster or a repudiation of 
tbe title of one by the other within the 
knowledge of the former. In Corea v. 
Appuhamy (l), where a brother claimed 
certain property to the exclusion of his 
sisto.s, who were also heirs to the estate 
Lord Macoaghten, in deliveting the 
judgment of their Lordships of the Privy 
Council, observed: 

"The two learned Judges in tho Court of ap¬ 
peal did not adopt in it* entirety tho suggestion 
of ihc trial Judge. They both htld that, lserls 
is tnterod as s.lo heir* and that his title has 
been advorso over einco ho ontered. They held 
that he eo to red as ‘solo heir,* apparently becauso 
he had n in his mind Irom iho ii.st to cheat his 

\ ,S •> rS u But is 8Uch a cc uclusion possible in 
law. Hl 9 possession was in law tho pofsossion 
o* his co-owners. It was not possible for him 
t° put an ood to that possession by any secret 
intention in bis mind. Nothing short of ouster 
0 r something equivalent to ousier could brine 
about that result.” 

Tbe principle .there laid down was-, 
followed in Faizuddin Khan v. Bejv, 
Akab (2) and Ahma d Baza Khan v. Bam- 

1. (1912) A. C 230. ' ' 

2. (1916) 28 I C 22. 
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Lai (3), and in tho absence to show the 
date on which Asghar Husain, if ever, 
asserted a title adverse to his mother or 
sisters, the claim of the plaintiff respon¬ 
dent as a successor-in-interest of 
Mt. Kulsum and Mt. Niaz Fatima can¬ 
not he held to be barred by time. The 
appeal fails and is dismissed with costs. 

B.v/.u.k. _ Appeal dismissed . 

8 . A I R 1915 All 30= 26 I C 922= 37 All 203. 
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Lindsay, J. C. 

llam Saran — Defendant—Appellant. 

v. 

Prilliipal Singh —Plaintiff—Respond, 
ent. 

Second Appeal No. 105 of 1914, Decid¬ 
ed on 3rd August 1915, from the decree 
of Sub Judge, Bara Banki, D/- 26th 
November 1 *13. 

N (a) Possession —Suit for—Suit by zeminder 
~ Defendant pleading under-proprietary 
title end adverse possession— Burden held to 
be on defendant to prove under-proprietary 
title and ownership. 

Where the plaintiff, the zemindar of a village, 
sued tbt de endant for possession and declaration 
in respect of cert • in plots < f land, consisting of 
jungles groves or tanks, situated in the village, 
and al-o in respect of *ome scattered trees plant¬ 
ed in the abadi of the village, and the defendant 
pleaded under-propri-tary title in respect of the 
pi ts and ownership over the trees by adverse 
possession, and evidence was produced to show 
that some other trees in the abidi were the pro¬ 
perty of tenants: 

Held• that the plaintiff could not be called to 
establish his possession within limi ation, but 
that tho bu d-n of proving under-proprietary 
title an i ownership 1 »y on the de'eodant, in¬ 
asmuch as the plaint ff being the zemindar of the 
village the presumotion of title was na urally in 
his favour, and as having regard to the na'ure of 
the property in Suit th-re was $ further p e- 
sumption that th* plaintiff bad p sses-ion, 
because the presumption of possession follows 
tho title. ^ [ p 204 C 2] 

(b) Pofiefsion—Suit for—Suit by zemindar 
-Alleging encroachment by defendant — 
Defendant found to be occupancy tenant— 
Held plaintiff wai not entitled to decree for 
possession or to declaration of bis pro¬ 
prietory title. 

Where the plaintiff zemindar su°d to recover 
pos-ession * f cer ain plot* on the allegation that 
the defendant had oncroa^bed on them bv in¬ 
cluding them in his holding, and it was found 
that the defendant was an occupancy tenant of 
these plots: 

Held; that the plaintiff was not entitled to a 
decree for p ssession nor could be - get a declara¬ 
tion of his proprietary title with r**p*ct to the 
plots as th»ro was no cause of action for any 
declaratory suit. [ p 205 0 2] 

G. II. Thomas —for Appellant. 

A. P. Sew--for Respondent. 
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Judgment. —These are cross-appeals 
arising out of a suit brought by Babu 
Prithipal Singh against one Rim Saran 
for possession and declaration in respeot 
of certain plot9 of land situited in a 
village Cille.l Miholara. The plaintiff i 3 
admittedly the zemindar of this village. 
It was alleged thit the defendant Ram 
Sarin had been asserting title to some of 
these various plots of land and that he 
had dispossessed the plaintiff fro nothers 
of them and so the suit was in the form 
both of a suit for possession and a suit 
for declaration of title. The general de¬ 
fence put up by the defendant was that 
he was an under-proprietor. The Court 
of first instance decreed the plaintiff’s 
claim io part. Ths defendant appealed 
and the plaintiff filed cross-objections 
and these were dispo-ed of by the Sub¬ 
ordinate Judge of Bira Binki. Eventu¬ 
ally he allowed the app9al of the de¬ 
fendant to a certain extent and made a 
slight modification in the decree of the 
Court of first instance. Both the parties 
now appeal against the decision of the 
Court below. I will deal first with the 
defendant’s appeal which is No. 105 of 
i9i4. This ap ;ea! relate’ to the follow¬ 
ing plots. Nos. 499, 667/2, 711/1, 712/1, 
776/2, 360 and 183, and also to certain 
tanks, the numbers of which are 29, 30, 
175, 652 and 654. I may notice here that 
the memorandum of appeal also shows 
that it was the intention to appeal with 
respect to plot No. 772/1, but it has been 
admitted in argument before me that 
this is a mistake, for the claim of the 
plaintiff in respect of that number has 
been dismissed. The learnel Counsel 
who appears for the defeodant-appellant 
ba3 state! that the main ground upon 
which he attacks the decision of the 
Court below is that the Subordinate 
Judge laid the burden of proof on the 
wrong party, io other words, he contends 
that in respect of all the plots just men¬ 
tioned the p'aintiff ought to have been 
called to establish his possession within 
limitation. 

The faot being 'admitted that the 
plaintiff is the zemindar of the village, I 
thiok the Court below rightly laid the 
burden of proof on the defendant who 
asserted his under-proprietary title. The 
plaintiff being the zemindar of tho village 
the presumption of title would naturally 
be in his favour, and having regard to 
the nature of the property in dispute 
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there would be a further presumption 
that th9 plaintiff hal possession. In 
>rder to mike this clear it will ba neces- 
•ary ta refer in detail to the characterof 
the various plots concerning which the 
defc'Driint h'S appealed. Plot No. 498 is 
a jungle. With regard to property of 
this kind the ownership could only be 
exercised by occasional acts of'domininn. 
The prrsumption of possession follows 
the title and it would in 9ujh a case be 
for the opposite pirty to prove adverse 
possession. There can be no doubt that 
on the evi leoce as brought before the 
Court below the defendant.appellant 
failed to prove his adverse possession 
over this plot. Similarly in the c*se of 
plot No. 667/2 which is described as 
jungle: with regard to this the same rule 
would apply. The two plots Nos. 711/1 
and 712/1 make up an area which is 
known apparently as ths Ivurmi's grove. 
With regard to this the plaintiff filed 
definite evidence both of his title and 
possession and the case was not decided 
in the plaintiff’s favour in this instance 
merely on the presumption arising out of 
the fact that ha is the owner of the 
village. I find that the plaintiff put in 
the khasra for the year 1865. 

He also filed similar papers for the 
years 1306, 1307, 1303, 1314, 1315 and 
1316 Faults. The only piece of docu¬ 
mentary evi leoce against this wasExhibit 
D13, the khasra f yr the year 1301 Fasli, 
in which is recorded a remark that the 
defendant Ram Saran took the mangoes 
of the grove in this year. The defend¬ 
ant-appellant has clearly got no case 
with respect to these plots. Similarly 
with respect to plot No. 777/2 the do¬ 
cumentary evidence which has just been 
referred to in connection with plots 
N 09 . 711/1 and 712/1 applies to this 
grovo also. The defendant was unable 
to produce any documentary evidence 
regarding his possession over this plot. 
Plot No. 360 regarding which the de¬ 
fendant. appealed is a jungle and here 
again the same reasoning would apply as 
in the case of plot No. 498 above men. 
turned. As for plot No. 183 the ’dispute 
here is with regard to certain trees 
standing upon this number, which is an 
abadi plot The Court of first instance 
dismissed* the plaintiff’s claim regarding 
two trees standing upon this plot. It 
found that as regards these two trees 
the possession of the defendant fora 
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period over 12 years had been establish¬ 
ed. With regard to the other trees the 
Court was of opinion that there was 
evidence of plaintifl’s possession within 
limitation and this finding has been ac¬ 
cepted by the Court below and is con. 
elusive on this part of the case. As for 
the regaining nurnbei*3 f namely the 
tanks, there is nothing to add to w hat 
has already been said. It was for the 
defendant to prove adverse possession 
with respect to these items of the pro* 
party in dispute. The defendant’s 
appeal, therefore, cannot succeed and 
must be dismissed with costs. 

With regard to the appeal of the 
plaintiff, No. 150 of 1914, the first point 
taken is with respect to three plots 
Nos. 193, 194 and 196. The finding of 
the Court below is that the defendant 
Ram Saran is an ocoupancy tenant of 
these lands. In the plaint it was stated 
that the defendant had in the month of 
May 1912 encroached on these land3 by 
including them in his holding, and it 
wa9 for this reason that the plaintiff 
sought to recover possession of them. 
On the finding that the defendant is the 
occupany tenant of these plots it was 
obviously impossible to give the plaintiff 
a decree for possession. Such a decree could 
only be passed by a Revenue Court. It has 
been argued here on behalf of the plain¬ 
tiff in appeal that he ought at any rate 
to have got a declaration of his proprietary 
title with respect to these three plots. 
The lower appellate Court refused this 
relief on twogrounds: first, that no relief 
of this kind had been spsoifically asked 
for; and second, that there was no cause 
of action for any declaratory suit. I 
think this decision of the Court below is 
correct. The only cause of action which 
the plaintiff could put forward with res- 
peot to these plots was, as stated above, 
an allegation that the defendant bad 
unlawfully takeu the plots into his 
possession. That allegation was found' 
to be without substance, for the defen¬ 
dant undoubtedly had a right to hold 
possession of these plots as an ocoupancy 
tenant. I cannot therefore give the 
plaintiff any declaratory relief regarding 
these lands. 

The next point raised on behalf of the 
plaintiff in his appeal is with respect to 
certain trees standing on the abadi plots 
Nos. 183, 772 and 562/1. It has already 
been mentioned that the Court below 
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has dismissed the claim of the plaintiff 
with respect to two trees situated on 
N ). 183 ani four trees -ituated in No. 
772. In other respects the plaintiff's 
claim was allowed. Tne hading is that 
with respect to the trees exempted from 
the decree the defendant had been able 
to estiblish his possession for more than 
twelve years. This hading is sufficient 
to disoose of the argument that the 
plaintiff was eutitled to a decree for 
possession of these trees. With refer¬ 
ence to the trees standing on plot No. 
562/1 the Court of first instance allowed 
the plaintiff’s claim. The lower appel¬ 
late Court has dismissed the claim re¬ 
garding tho trees on this number. The 
learned Subordinate Julge held that as 
these were scattered trees planted in the 
abadi of the village, there was no pre¬ 
sumption of ownership on the part of the 
plaintiff who is the zemindar of the 
village and he held therefore that it was 
necessary for the plaintiff to establish 
his possession over the trees of this plot 
within limitation. The argument here 
is that the presumption was in favour of 
the landlord and that if the defendant 
set up any adverse proprietary title he 
wa 3 bound to prove it. I think this 
argument must 1)3 accepted. I cannot 
agree with the lower appellate Court 
that the fact that thess trees are isolated 
trees standing on the inhabited site in 
any way affects the presumption arising 
out of the landlord's ownership. The 
soil of the abadi is as much the land¬ 
lord's as any other part of the village, 
and the trees standing on the land are to 
be deemed to be his until the contrary 
is proved. 

The Subordinate Judge says that evi¬ 
dence was proluced in the case to show 
that other trees in the inhabited site 
were the property of tenants. That may 
be; but it doe3 not follow that because 
other trees are proved to belong toother 
tenants in the village these trees now in 
dispute should be held to belong tc the 
plaintiff who gave no proof of bis owner¬ 
ship. The presumption must prevail 
an i [ think tho Court below was wrong 
iu dismissing the suit regarding the trees 
situated on this number. There remiins 

only one other quesiion. In the plaint, 
a9 it stood originally, cortain plots of 
land were specified in para 5 and in res¬ 
pect of these the plaintiff sought only a 
claratory deoree. This is apptre t 
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from para 11, Cl. (d), of the plaint. It 

appears that while the case was at trial 
in the first Court the plaintiff's Pleader 
asked that he should be allowed to daiip 
possession of the plots specified in this 
paragraph of the plaint. 

The lower Court appears to have 
agreed to this being done and an amend¬ 
ment of the sixth issue was male in 
consequence. The Subordinate Judge 
points out that the first Court failed to 
g9t the plaint amended and that it also 
failed to call for an additional Court-fee 
piyable on the value of the plots speci¬ 
fied in this paragraph. The only Court- 
fee which had hitherto bean paid was a 
Court-fee of Rs. 10 for a declaratory re¬ 
lief. The learned Subordinate Judge 
was asked by the plaintiff to give a 
decree for possession of thesa plots. The 
learned Subordinata Judge appears to 
have had no doubt as to the title oi the 
plaintiff with respect to these plots, but 
he refused to grant this relief on the 
ground that the plaintiff had failed to 
amend his plaint and to pay the addi¬ 
tional Court-fee. It appears to me that 
the only result of refusing this relief in 
this case will be to drive the plaintiff to 
another suit—a course which I think 
should, if possible, be avoided—and it is 
always open to the Court to grant extra 
relief of this kiud if the plaintiff pays 
the additional Court-fee which is re¬ 
quired by law. I therefore allow this 
part of the plaintiff's appeal. 

The result therefore is that the plain¬ 
tiff's appeal is allowed in part. The 
decree of the first Court is restored, and 
to it there will ba ad led a clause declar¬ 
ing that the plaintiff is eatitled to re¬ 
cover possession of the plots specified in 
para. 5 of the plaint. The dscree will 
not ba drawa up uatil the plaintiff has 
deposited the requisite additional Court- 
fee. As regards cost in the plaintiff s 
appeal I thiok the proper order is to 
allow each party to boar its own costs 

B.V./K.K. Anpeal dismissed. 
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Lindsay, J. C. 

Mata Ghuhim aod others Defendants 
—Appellants 

v. 

Rajpai Singh and others — Plaintiffs 
and Djiendants — Liesp indents. 

Second Appeal No. 537 of 1913, De¬ 
cided on 24th June 1915*. 



1916 Mx. Habib-un-nissa v 

Hindu Law— Guardian—Alienation —Right 
of memberi—Father lunatic—Guardian sold 
property without sanction—Son* arc entitled 
to recover their share -Consideration of alie¬ 
nation was paid to redeem previous mortgage 
by father — Son held liable to pay propor¬ 
tionately to mortgage debt. 

The plaintiff* sued to recover their share of the 
property belonging to their lunatic father, which 
had been sold by his certificated guardian with¬ 
out the previous p?rmis-i >n of the District Cjurt. 
It appeared that ths sal* moae? w^s applied to 
extinguish a mortgage on the property formerly 
mad- by the father: 

Held: that the plaintiffs Wire entitled t> re¬ 
cover iho share io suit, but were at the same time 
bound in equity t> pay a proper ionate share of 
the sale-money applied to extiuguirh th* pre?i us 
mortgage. [P *i07 C z] 

Sami Ullah Beg and Syed Ali Moham¬ 
mad —for Appellants. 

Ram Chandra —for Respondents. 

Judgment.—The dispute in tbia ap¬ 
peal has resolved itself into a very sim¬ 
ple matter. The suit was brought by 
two plaintiffs to recover a 2/5ths share 
of certain property which had belonged 
to their father, who was a lunatic. This 
property had been sold to the defendants 
by the certificated guardian of tho luna¬ 
tic but without permission previously 
obtained by the District Court. Toe 
Court of first instance dismissed the suit. 
It gave a decree in the form of a redemp¬ 
tion decree ordering the plaintiffs to re¬ 
deem the entire property and not only 
the 2/5ths share, and provided that if 
redemption were not effected the suit 
was to be dismissed. The plaintiffs ap¬ 
pealed to the District Judge and the 
learned Judge has given them a decree 
for 2/5ths of the property in suit without 
providing for any payment to the defen¬ 
dants. The only question in the appeal 
here is, whother or not these plaintiffs 
are entitled to recovor the 2:5ths share 
which belongs to them, without payment’ 
or whether they ought to ba made liable’ 
to pay a proportion of the sum of Rs 800 
whtch represents the consideration for 
the sale which is now complained of. 
The Court of first instaooe found tint 
when this sale took place in favour of 
dofeudauts-app dlanta, a sum of Rs. 800 
out of the sale-monsy was applied to ex- 
tinguish a mortgage-deed executed in 
favour of a main named Jarbandhan. 
^, h . 9 “° r , fc8 , a 2 Q had been executed by the 
pUmhffs father. Wheo the case came 
before the Distriob Judge this point does 
not appear to have been diseased. At 
aDy rate he saya nothing about it in his 
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judgment, for he came to the conclusion 
that the sale was entirely void and that 
the plaintiffs were entitled to recover 
without any payment. I have perused 
the record of evidence in the case and it 
seems to me both from the oral evidence 
and also from a receipt, which is on the 
file and regarding the genuineness of 
which there appear* to be no question, 
that the sum of Rs. 800 was paid off to 
Jarbandhan to extinguish the mortga<t 3 
affectiug this property. The mo°oey 
owiag under the mortgage is money which 
the plaintiff* appear to me to be liable to 
pay, it being their duty to discharge the 
debt of their father; and in the preseuti 
case having brought a suit for the re¬ 
covery of a share o' th9 property it seems 
to me that in equity the plaintiffs are' 
bound to pay a proportionate share of 1 
tho mortgage-money which was paid to 
clear the property of the mortgage in' 
favour of Jarbandhan. 2/oths of Rs^OO 1 
com^s to Rs. 320. I, therefore, allow 
the appeal to this extent, namely, that 
I direc; that the plaintiffs be given a 
decree for the recovery of 2/5ths of the 
property on piymenb into Court within 
three months from this date of the sum 

of . J*. 9 - .I 20 ’ th9 moaey is °ot paid 
within that time the suit of the plaintiffs 

will stand dismissed. I make no order 
as to costs. 

B,v,i/R - K - _ Appeal allowed . 
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Kanhaita Lal, A. J. c. 

Ml. Habib-un-nissa — Plaintiff — Kn 
plicant. p ' 


V. 


e 


J/i-Defendant-Opposit 

Civil Revn. Appln. No. 160 of 1915 
Deoided on io,h December 1915, from an 
order of Dist. Judge, Lucknow, D/. mi, 
October 1915. ' 

Evidence Act (18721, S. 85 — 
power-of attorney i. admi.sible in^ e vident 
to prove agency - Civil P. C . (1908) 0 3 


R. 2. 

A registered pow,r-of-attornoy is admissihln 
in ovidence to pro*e ageocy uncLr STs ' 
donee Act, and unless it* «o minonoL U 

wil'd)? 1 5 ^ Pr °° f0f ita exeo ^iou cau r °bj 

oall d for, the ft<ent should be allowed to 
and act within the meaning of O. 8, R. 2, civil 

Akhar A'i for Applicant. 

Gopal Sahai—tor O .posito Party 

Judgment-Mt. H*bib- U Q. Q j 39 ** nrn 

30Dted an application for leave to a,Ci 
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in form* pauperis through her general 
agent, Akbar Ali. Tneleamel District 
Judge refused to recognize Akbar Ali as 
a lawful agent of the lady for the pur¬ 
pose, tiking hi n to be an irregular legal 
practitioner. Akbar Ali produced a 
registered power-of-attorney in proof of 
the agency. It is stated that Akbar Ali 
presented the case for the lady in the 
Court of first instance fcro. The power- 
of-attorney is dat^d 28th August 1913, 
and was registered on 5bh September 
1913. Under S. 85, Evidence Act. read 
with S. Cl. (2), Registration Act, the 

pwer-of attorney was admissible in evi- 
ence to prove the agency, and unless 
the District Judge had reason to suspect 
that the power-of-atfcorney was not 
geouine, in which case he could have 
summoned the principal to appear and 
verify it or called for proof of its exe¬ 
cution, the agent should have been al¬ 
lowed to appear and act within the 
meaning of O. 3, R. 2, Civil P. C. 

The application is, therefore, allowed 
and the case sent back to the lower ap¬ 
pellate Court with a direct on to re-admit 
it under its original number and to dis¬ 
pose of the application in the manner 
required by law. No oideris made as to 
costs. 

B.V./r.K. Application allowed . 

Suit remanded . 

A. I. R. 1916 Oudh 208 

Lindsay, J. C. 

Syed Husain —Defendant—Applicant. 

v. 

Ml. Sajjadi Begam —Plaintiff—Oppo¬ 
site party. 

Civil. Misc. Appln. No. 521 of 1915, 
Decided on 1st February 1016. 

Civil P. C. (5 of 1908). Ss 22 and 23- 
Plaintiff’s right to select forum — Strong 
grounds required to interfere. 

The r lain tiff has a right lo bring a suit in any 
Court which the law allows, and a strong case 
ba ed eitberon som* ground of oxpmseor conve¬ 
nience must he unde out Id order to overrule 
the right of the pliintiff to select the forum of 
hissuit. CP 208 C 2] 

Zahur Ahmad—tor Applicant. 

Sami Ullah Beg and Bnjnath Sharga 
— for Opposite Party. 

Judgment —This is an application 
under Ss. 22 and 23, Civil P. C., for the 
transfer of a suit now pending in the 
Court of the Additional Munsif of Luck¬ 
now to a Court having jurisdiction in 
Cawnpore. The plaintiff in the suit is 
Mt. Sajjadi Begam, who claims to be one 


of the heirs of one Mahommad Murataza, 
deceased. Tne hd\’s claim i9 to recover 
a one-tweWth share of the property left 
by Mahommad Mumtaza, some of that 
property being immovable. It is stated 
in the petition that out of the four items 
of immovable property in suit, two of 
them valued at Rs. 2,U00 are situated in 
Lucknow City, while the other two items, 
the totil value of which comes to Rs. 
G 000, are situated in the Cawnpore dis¬ 
trict. The ciso for the plaintiff, it is 
said, is that this property came wrong¬ 
fully info the hands of the defendant 
S\ed liusiin after the death of Mshom- 
m id Murtaza, and the allegation for the 
plaintiff is that Syed Husain was the 
general agent of Mahommad Murtaza 
and that he has managed to get hold of 
the property in this way. On the other 
hand, Syed Husain’s defence is that he 
bought the property from Mahcmmed 
Murtaza, and it is repesented on his 
behalf that it would be more convenient 
to have the trial at Cawnpore because 
the sale-deed upon which the defendant 
relies was settled, executed, and registe¬ 
red at Cawnpore. All the attesting wit¬ 
nesses are said to reside there and there 
is, of course, the fact that the greater 
portion of the property is situated in the 
Cawnpore district. Oq the other hand, 
it has heen represented on behalf of the 
plaintiff Mt. Sijjadi Begam that it will 
be necessary for her to examine witness¬ 
es in Lucknow to prove certain dealings 
between the defendant and Mahommad 
Murtaza, dealings which would show that 
the defoodant, who i9 the applicant here, 
was in fact the general agent of Mahom¬ 
mad Murtaza. The law is that the plain¬ 
tiff has a right to bring a suit in any 
Court which the law allows, aud a strong 
case based either on some ground of ex- 
pense or convenience must be made out 
in order to overrule the right of the 
plaintiff to select the forum of his suit. 
In the present instance I am satisbed 
that there is no question of the balance 
ol convenience of the parties. After a 
Cawnpore is ooly 40 or 50 miles from 
Lucknow and I do not think that the 
summoning of witnesses from Cawnpore 
to Lucknow will cause either inconve¬ 
nience or enormous expense. I therefore 
think that this application must be refu¬ 
sed. I dismiss it accordingly with costs. 

B.v./r.K. Application rejected . 
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Lindsay, J. C. 

Girja Dayal— Plaintiff—Appellant. 

v. 

Raghu Mal— Dafendanfc—Respondent. 

Second Appeal No. 151 of 1912, Deci¬ 
ded on 11th February 1914, against 
order of DiBt. Judge, Hardoi, D/-27th 
February 1912. 

(a) Decree—Setting aside—Allegation on 
plaint found subsequently to be incorrlect — 
Plaintiff having no knowledge that allega¬ 
tion were untrue in fact—Decree cannot be 
«et aside on ground of fraud. 

Whore ?. decree is obtained upon allegations 
■in a plaint which are subsequently f^und to b3 
incorrect, but it is also found that the plaintiffs 
did not' oviug t? certain circumstances, e. g., 
their distant re idonce from the de'eodaut know 
that those allegations wen untrue in fact, that 
decree cannot be s~t aside on the ground that 
*ho plaintiffs obtained it bv meins of fraud. 

[P 210 C 2] 

fb) Decree—Setting aside—Suit against 

minor—Appointment of guardian of person 
^and property of minor — Identify of person 
appointed not known to plaintiffs — Court 
can appoint officer of C urt as guardian ad 
Jitem— Guardian ad litem not getting in¬ 
structions from minor in spite of en¬ 
deavours—Suit decreed—Decree cannot be 
set aside on ground of gross negligence of 
plaintiffs. 

When a suit if filed against a mluior, for 
whose person aud property a guardUn his al¬ 
ready been duly appointed by a competent 
•Court, that guardian ought properly to bi mado 
tin guardian ad lite n of the minor; but where 
this appointment, or the identity of the person 
so appointed, Is not known to the plaintiffs, the 
Court trying the salt is competent to appoint an 
officer of the Court for that purple. And whore 
the guardian ad litem thus appointed do?s not, 
in ?pilo of his cadeivcurs to obtain instructions 
from the minor, receive them and leaves the 
decision in the hand* of the Court, and the 
Court decroes the plaintiff's claim, be cannot 
be accused of gross uegllgence in onducliug the 
suit, and the decree so pas sol omnot be sot aside 
on the ground ofsaidgnss negligence. 

[ p 211 C 1] 

Rain Chandra —for Appellant. 

Basdeo Lai —for Respondent. 

Judgment. This appeal arises out 
of a sail brought by the plaintiff-appel- 
lant Girja Dayal to have a deoree of the 
Small Cause Court, Calcutta, set aside 
on the ground of fraud and also on the 
ground that the deoree was improperly 
obtained by reason of th i fact that he 
was not properly repressed at the 
trial. _ It appears that there was at 
Hardoi some time ago a firm carrying on 
business in gram and other goods. The 
firm consisted of one Suraj Kumar and 
hi3 two brothers and of appellant Girja 
■Day*!, who at the time of the suit in 
1916 0/27 & 28 


which the decree complained of was 
passed was a minor. This firm had deal¬ 
ings with a firm in Calcuttaand it would 
seein that three huDdis were drawn in 
favour of the Calcutta firm by Suraj 
Kumar as the managing member of the 
Hardoi partnership. The suit was 
brought in 1909 and the plaintiff here, 
Girja Dayal, was described in the plaint 
as being the heir and legal representa¬ 
tive of his father Durga Dayal deceased.- 
He was further described in the plaint 
a3 a minor and it was alleged that his 
mother was acting ns his guardian. In 
the plaint it was further alleged that 
Durga Dayal, the father of Girja Diyal, 
had been a member of the partnership, 
that Durga Dayal had died and that 
Girja Dayal had come into possession of 
his father’s assets. It was therefore 
sought to m»k9 Girja Dayal liable to t.lie 
extent of the assets of h s father which 
had come into his possession. Sum¬ 
mons was issued in the ordinary oourse. 

The summons failed to reach the 
mother of Girja Dayal, and a report was 
made on the summons to the effect that 
the process-9erver had been told that 
some Babu residing in Bombay had been 
appointed guardian of Girja Dayal under 
th9 provisions of the Guardians and 
Wards Act. After this th9 plaintiffs in 
the Calcutta suit being apparently un¬ 
able to ascertain who this certificated 
guardian was, an application was made to 
the Court to appoint one of its own clfi- 
cersguardian ad litemin the suit. Tnis was 
done, a clerk in the office of the Registrar 
of the Small Cause Court, Calcutta, be¬ 
ing appointed for this purpose. On the 
motion of this guardian ad litem so ap¬ 
pointed, a notice was issue! to Girja 
Dayal to send instructions to Calcutta 
regarding any defence he bad to the suit. 
The notice was sent out for service 
through the Courts at Hardoi and was 
returned to the Small Cause Court, Cal¬ 
cutta. with a declaration that due ser¬ 
vice had been effected, although it ap¬ 
pears that as a matter of faot Girja 
Dayal himself did not reoeive the notioe 
and that the declaration regarding the 
suffioienoy of servioe was made by a 
person who had no authority to make it 
The result was that the official of the 
Small Cause Court who was actiog as 
guardian ad litem was obliged to leave 
the decision in the hands of the Court 

A deoree was passed. In execution of 
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this decree a house belonging to Girja 
Dayal was attached. It was this attach¬ 
ment which gave rise to the present suit 
for the setting aside of the decree. 

The Court of first instance was of opi¬ 
nion, first, that the plaintiffs in the Cal¬ 
cutta suit had acted fraudulently and 
secondly, that the guardian ad litem ap¬ 
pointed hy the Judge of the Small- Cause 
Court had been guilty of gross negligence 
in jhe discharge ul hi- dutv towards 
Girjv Dayal. He decreed the claim. On 
appeal the learned District -Judge of 
Hardoi has reversed that decision. Two 
points therefore have to be dea t with 
in this second appeal. The first of these 
is whether or not any fraud on the part 
of the plaintiffs was proved. In this 
connection it may be noticed that the 
particular allegations upon which the 
charge of fraud is supported are: (l) that 
it was represented falsely in the plaint 
that Durga Dayal had beau a member of 
the partnership at Hardoi and ( 2 ) that 
Durga l)a\al as a partner was liable as a 
member of the partnership for the debt 
created under the hundis executed by 
the managing partner Suraj Kumar. It 
has now beeu proved that Durga Dayal 
had in fact died bofcre the hundi3 in 
suit had been executed and it also ap¬ 
pears to he clear that Durga Dayal him¬ 
self was never a partner in this firm, at 
least in name. It probably is the fact 
that Durga Dayal was really a partner, 
but being a practising pleader in Hardoi 
it was impossible for him to allow the 
fact of his being a partner to be dis¬ 
closed. 

Be that as it may, the learned Judge 
has hel l that in all the circumstances 
which have been disclosed in the evi¬ 
dence it was not possible to convict the 
plaintiffs of fraud. No doubt the allega¬ 
tions in the plaint were incorrect, but I 
think the learned Judge is right in point¬ 
ing out that there is nothing to show 
that the plaintiffs thomsolves, who are 
residents of Calcutta and carry on busi¬ 
ness there, knew that the statements 
wero untrue in fact. For example, it 
cannot b3 said that in spite of the way- 
in which the plaint was framed the 
plaintiffs must be taken to have allege 1 
that Durga Dayal executed the hundis 
upon which the suit was brought-, for 
the documents were put in Court and 
obviously bore the name only of one of 
the paitnore Suraj Kumar. I agree 
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with the learned Judge that it cannot 
he held that the plaintiffs were guilty of 
the suppression of any facts. A 9 I have 
already pointelout, they put the hundis 
before the Court and this being so, the 
Court could not have beeD misled by 
any statements in the p'airt which 
might have suggested that Durga Dayal 
himself was one of the y allies who exe- 
cuttd the huDdis. I think the learmd 
Judge has taker, a correct view of the mat¬ 
ter when hesaysthat the pliiut did not 
mean to state that Durga Dayal had exe¬ 
cute! the hundis. All that was meant 
was that the hundis had been executed 
by the firm. I agree therefore with the 
learned Judge when ho says that the 
allegation of fraud broke down com¬ 
pletely aod the plaintiff-appellant was 
not entitled to succeed on this ground. 
There remaDS a further question, namely, 
as to the action of the guardian ad 
litem. 

No doubt it has now been ascertained 
that at the time When this suit was filed 
a guardian had been duly appointed 
hy a competent Court for the person and 
property of Girja Dayal, and this being 
so this guardian ought properly to have 
been made the guardian ad litem in the 
suit, but it is equally clear that at the 
time the suit was filed the fact of this 
appointment was not known to the plain¬ 
tiffs. It has been argued that after sum¬ 
mons had been issued and the return had 
been made,the plaintiffsdid becomoawere 
that a guardian of Girja Dayal’s person 
and property had been appointed by the 
Court. There is no doubt a report of 
the process-server to this effect, bub it 
i9 extremely vague and both the Courts 
agree in finding that this was notsuffi- 
cient notice to the plaiutiffs in that suit 
as to the identity of the person soappoin- 
ted. Beth the Courts havo held, and I think 
rightly, that it was competent to the 
Judge of the Small Cruse Court of Cal¬ 
cutta in these circumstances to appoint 
an officer of tie Court for the purpose of 
acting as guardian ad litem. We have 
then to consider whether this guardian 
having been properly appointed, ho failed 
to disehare the duty cast upon him in 
that cipicity. Considering all the facte 
which appear fro n the evidence on the 
record l agr-e with the lower appellate 
C urt that the Ccurt of first instanoe 
was wrong in imputing grosa negligence 
to the guardian ad litem appointed by 
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the Court. It is, I think, unfortunate 
that the notice which this guirdian 
caused to be issued to Girja Dayal at 
Hardoi was reported to have been pro¬ 
perly serve! when, as a matter of fact, 
|it was nob so served. Tais is not the 
jfault of the guardian ad litem and not 
being able to obtain any instructions 
from Hardoi, it is difficult to see hew 
,he coull have acted otherwise than 
jhe did. Ho left the matter iu the 
(hands of the Court, aud as for his raising 
any point of law by way of defence to the 
suit it can hardly bo expected that be as 
a mere official of the Court was iD a posi¬ 
tion to appreciate the legal situation. 

That was a matter which was ju9fc as 
much for the Judge as for himself, and if 
a wrong decree has been passed in the 
case, it may as well be argued that the 
fault lay more with the Judge than with 
the guardian ad litem. Hiving regard 
to all thess circumstances I can find no 
ground for interference in second appeal. 
I think the case has been rightly deci¬ 
ded, I dismiss the appeal with casts. 

B.v./r.k. Appeal dismissed . 

A. I. R. 1916 Oudh 211 

Stuart and Muhammad Ali, A. J. Cs. 

Ramman Lai and another —Plaintiffs 
—Appellants. 


V . 

Ram Gopal and another— Defendant! 
Respondents. 

First Appeal No. 79 of 1913, Decidoc 
on 318b August 1915 from decree o 

H j r oL oi ’ D/ - 2,8fc A Pri> 1913 

(a) Words and Pbratet—"Standing timber' 
-Meaning of - "Standing timber" one 

it.ndiog trees" distinguished. 

nZn "* ,andin s timber” means treoj th< 
wood of wh-ch can be used for building or ro 
pairing bins s or for other industrial purposes 
and implies an intention, soonor or Inter.t. .eve 
* r * 8 ,rom . th » «o». The term "standi,,, 

5S-T--*—“»re* "jf 

(b) Registration Act (16 of 1908), S. 2 (6 
Immovable property-Mortga^ of grove 

, wi* n ' * r ° immovable property. 

Where * in Ttgagoe took a usuTuotuary mort- 

Siv^r l , K a,ight3 . in a *«*•. -J-ESi 

mostly if f nil bearing trees, and tho part ei u 
the murigage diJ not contemplate the pro-poooi 
Bevemnce oi tho re s and u.o of t .oir wood fo 
industrial purpisei: 

*J l / : ‘ ba1, tU0 t l r , eQ3 cf tho grovo could not bt 
consider d to bo .tending timber’ uud th»l 

SK-" lhe mo ;‘8-*gB of tho gr vo-hoijor'! 
with? IT “ * ,an9,er ot immov.blo property* 
njcV? h “ n a “ U ‘/ ,g ° f , Lha H8 8iatraf,on Aot 

; DlU A {18sr) A ' v N a) . 

1QOG IU u„d 80 / C Ml. Foil. U> 2 u y 
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(c) Practice—Discretion—Court has no power 
to question finding not disputed by parties. 

A Court cannot arrive at a finding S3 as to 
question a fact Lot disputed by tho parties in 
iheir pleadings. [P 215 C 2] 

Goka ran Nath Misra —for Appellants. 
A. P Sen —for Respondents. 
Judgment. — This was a suit brought 
on the foot of a registered deed of mort¬ 
gage, dated 11th October 1905, executed 
by Ram Narain in favour cf Ramman 
Lai and Narain Prasad. The deed was 
for a consideration of K$. 12,500, which 
was male up in the following manner: 


On account of the amount 
du» fjr principal on a pre¬ 
vious uiortg.ge-deod dated 
12ti March 1902 3.000 

On account ot the amount 
to bo paid by lhe mortgagees 
to Baawari Lai in satisfac¬ 
tion of a decree dated 3Cth 
No»ember 1901 held by him 
against tho mortg.gor 5,000 

On account of tho amount 
duo for previous debts re¬ 
corded in tho books of tho 
mortgagees and tho amount 
due for iuterest on tho deed 
of 12ih March 1902 to 
which tefereuco has beeu 
m.de 4,00*2 

On account of cash paid 
at too time of registration 497 


a. 


0 


0 


8 

7 


P- 


0 


0 


3 

9 


TOTAL 12,500 0 0 

Tho dead secured and hypothecated 
the mortgagor's rights in the villages of 
Sikandarpur and Ratnapur situated in 
the Farrukhabad district, and the rights 
possessed by the mortgagor as mortgagee 
of a grove of 4 hiswas situated in Chak 
Bambidri, in Tahsil Shahabad, Hardoi 
Distriot, uuder a deed of usufructuary 
mortgage, dated 2nd October 1905,execu¬ 
ted by Girdhari, grove-holder, iu favour 
of Rim Narain for a consideration of 
Rs. 50. The mortgage provided for the 
payment of compound interest on the 
principal amount at the rate of six per 
cent calculated half-yearly. The amount 
of. principal and interest due was payable 
within five years, and if the terms of 
tho deed were not satisfied within five 
years, there was a provision that the 
mortgagees should be entitled to taka 
possession of the mortgaged property and 
enjoy its usufruct in lieu of the interest 
then due* The suit was instituted on 
Lt Mar oh 19 1 2 by Ramman Lai and 
Mangla Din, son of Narain Prasad, Na- 
ratn Prasad having died since the oxeou. 
tiou of the deed. Ram Narain had also 
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died 3icce the execution of the deed, and 
the defendants impleaded were Ram 
Gopal, minor eon of Naraio, and Mt. 
Anna l’urna, the widow of Banwari Lal, 
the deceased son of Ram Narain. The 
suit was for possession of the mortgaged 
property under the terms of the deed. 
Ram Gopal alone defended the sui f . Mt. 
Anna Puma was absent and unrepre¬ 
sented. The contesting defendant ad¬ 
mitted the execution of the deed, but 
alleged that it had been executed with¬ 
out consideration, that its execution had 
been obtained by the exercise of fraud 
andundu9 influence on Ram Narain, that 
inasmuch as registration of the deed had 
taken place iu the Hardoi District, the 
terms of the deed were ucenforceable as 
against the Farrukhabad property, be¬ 
cause tl'.e mortgagee's rights held by the 
mortgagor in the Hardoi District, which 
were transferred under the terms of the 
dead, were r ot rights to immovable pro¬ 
perty within the meaning of the Regis¬ 
tration Act, that the property situated 
in the Farrukhabad district w>s the 
ancestral property of Rim Narain which 
had passed to Rim Gopal. and that the 
terms of the deed were not binding on 
Ram Gopal, as his father had no power 
to alienate his ancestral properly and 
as ho had not benefited under the terms 
of the deed. 

The learned Subordinate Judge framed 
the following issues: I. Whether Ram 
Narain (ailed to receive consideration of 
the bond in suit. 2. Whether the deed 
has l eer, obtained by fraud and undue 
influence.. 3. (a) Whether the grove in 
Shababad mortgaged in the deed in suit 
falls under the ca'egory of moveible pro¬ 
perty, (b) and whether the registration 
of the deed was therefore obtained hy 
fraud, (c) if so, how doe? it affect the 
suit? (4). (a) Whether Bbajan Lal 

and his son Rim Narain had separated, 
(b) whethsr Ram Narain had purchased 
the property in suit with his separate 
funds, and (c) is the property in suit 
therefore ancestral or silf-acquired? 
.0. Whether Rim Gopal, defendant 1, has 
been benefited by the loin. If so is he 
Pound bv it? G. Whether the condition 
to put the plaintiffs in possession of the 
property mortgaged is not enforceable 
against the defendant? His findings on 
these issues were as follows: 

He arrived at no fiodiog on the first 
issue, as he was of opinion that inasmuch 
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as the suit was one for possession, the 
question as to the correct amount of con¬ 
sideration paid and received was pre¬ 
mature, and must be left open to be 
determined in a 9uit for redemption. Oq 
issue 2 he found that no fraud or undue 
influence had been exercised upon Ram 
Narain. On issue 3 he found (a) that 
the mortgagee's rights in the giove in 
the Hardoi District did not constitute 
immovable property, (b) that the regis¬ 
tration of the deed had been obtained 
by fraud, an! (c) that as the deed 
as against the Farrukhabad property bad 
not been properly registered, the suit 
must fail as agiin9t the Farrukhabad 
property. H*s decision on issue 4 was 
(a) that Bhajan Lal had not separated 
from Ram Narain, nor were they sepa¬ 
rated from the rest of the family, (b) 
that Rim Narain hid not purchised tbe 
property from his separate funds, and 
(c) thit the property in suit was joint 
and ancestral property of Khu s hal in 
the hands of Ram Narain. He consi¬ 
dered it unnecessary to decide t 10 fifth 
and the sixth issues and decreed the 
plaintiff's claim to possession over tbe 
mortgagee's rights in the grove land in 
Hardoi and dismissed the remainder of 
the claim. The appeal is filed by the 
plaintiffs against the dismissal of the 
remainder of the claim. The learned 
Counsel for the appellants has pointed 
out that according to the pleadings there 
was no contoBt betweon the parties with 
regard to one point which was decided by 
tbe learned Subordinate Judge against 
the agreement of the parties to the suit. 
Bhajan Lal was the son of Khushal, 
Khushal had three, sons Bhajan Lal. 
Khajali Rim and Lachhmi Narain. Ram 
Gopal, the contesting defend int, never 
suggested that he was a member of a 
joint Hindu family consisting of himself 
and the descendants of Khayali Ram 
and Lachhmi Narain. He assorted, on 
the contrary, in the fifteenth paragraph 

of his written statement, that the villages 
of Sikandarpur anl Ratnapur had for¬ 
merly been the ancestral and joint pro¬ 
perty of a joint Hindu family and that 
he had become the absolute owner cf 
those villages by the right cf survivor¬ 
ship. His case was that the joint family 
consisted of his father Ram Narain, his 
half-brother Banwari Lal, and himself. 
Bin war i Lal had in the lifetime of Ram 
Narain brought a suit for partition oi 
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his share, which had been settled by a 
decree-based on an amicable arrange¬ 
ment by which he was allowed a sum of 
Rs. 5,000 in lieu of his rights. Banwari 
Lal being thus removed from the family, 
the family would have consisted of Ram 
Narain and Ram Gopal alone according 
to Ram Gopal’s suggestion. The plain¬ 
tiffs' case was that Ram Narain had 
separated from his father Bhajan Lal 
and that the two villages in Farrukha- 
bad were bis self-acquired property. 

The contesting defendant denied that 
Ram Narain hal separated from his 
father Bhajan Lal, but no suggestion was 
ever made to the effect that Bhajan Lal 
was other than separate from h : s bro¬ 
thers Khayali Ram and Lachhrai Narain. 
Thus the parties were absolutely agreed 
as to the fact that there had been a 
separation between Bhajan Lal and his 
brothers. This is clear from the plead¬ 
ings. Nevertheless the leirned Subordi¬ 
nate Judge has founl, against their 
agreement, that Bhajan Lal and Ram 
Narain had not separated from the rest 
of the family. He further found that 
the property was joint and ancestral pro¬ 
perty of Khushal, the father of Bhajan 
Lal. These findings cannot be suppor¬ 
ted in view of the pleadings of the par¬ 
ties to the suit. With regard however, 
to the suggestion that the Farrukhabad 
property was self-acquired property on 
the part of Ram Narain and was not 
property acquire! from the funds of the 
joint family of which Ram Naraio, Ban¬ 
wari Lal and Ram Gopal were members, 
we find that the decision to the effect 
that they were not purchased from the 
separate funds of Ram Narain is correct. 
We therefore modify the learned Sub¬ 
ordinate Judge’s finding upon this point 
by noting that the Farrukhabad property 
was acquired out of joint family funds 
possessed by the family of which Bhajan 
Lal and Ram Narain were members and 
in which Banwari Lal and Ram Gopal 
obtained rights as co-parceners upon 
their birth. • 

We have next to consider the question 
of registration.. The learned Subordinate 
Judge baa relied upon a decision of a 
single Judge of the AlUhabad High 
Court reported as Mangal Sen v. ML 
A aoli [ 1), in support of the proposition 
that the mortgagee’s rights po 98 i 9 se 1 by 
Ram Narajnjn_t^groy^e situated in the 

1. (1911) 9 I 0 478. ; . . T" 


Hardoi district were Dot immovable 
property. The words u?ed by the lear¬ 
ned Judge who decided that case were, 
“standing timber has been excluded from S. 3. 
Registration Act, al>o and therefore it is evident 
that a grove, apart from the land on which it 
stands, is not immovable property for the pur¬ 
poses of registration.” 

The learned Subordinate Judge was 
under the impression that this decision 
upheld upon this point the view taken 
by a Bench of the Allahabad High Court 
in a previous case, Ram Ghuiam v. 
Manohar Das (2). The learned Subordi¬ 
nate Judge is in error upjn this point, 
for that previous decision has no refer¬ 
ence to the question whether a. grove can 
be considered to he “standing timber’* 
within the meaning of the Registration 
Act. That decision of the Bench was 
solely upon the point as to whether 
standing trees could be considered to be 
immovable property within the meaning 
of Art. 132, Lim. Act. No special refer¬ 
ence was made to the interpretation of 
the words “standing timber” in the 
Registration Act, although the members 
of the Bench said: 

“I*, is quite true that in other Act?, and for 
other purposes, definitions of immovable pro¬ 
perty are giveu, which would exclude standing 
trees. M 

There is nothing however to show that 
the learuol Judges had in their mind 
the meaning of the words “standing 
timber” in the Registration Act. The 
learnel Subordinate Judge, while laying 
stress upon bho decision in Mangal Sen 
v. ML Naoli (l), remarked that no au¬ 
thority lying down a contrary proposi¬ 
tion had been brought to his notice. At 
the time that he wrote his judgment 
there was no reported authority of this 
Court dealing with this point. There 
have however, beeu two decisions in the 
last few months deciding this very ques¬ 
tion. The first of these is the case of 
Ali Bakhsh v. Ghurai (3), where the 
Judicial Commissioner expressly dissen¬ 
ted from the deqision in Mangal Se>i v. 
ML Naoli (l) and held that the deter¬ 
mination of the question as to whether a 
transfer of interests in a grove was or 
was not a transfer of immovable pro¬ 
perty within the meaning of the Regis¬ 
tration Act ought to be deoided on a con. 
sideration of the circumstances of the 
transfer and the inbsntion of the parties. 
The po int again came before Judicial 

2. (1887) A W N 69. 

3. (1915) 18 0 0 122=28 I C 180. . 
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Commissioner in a case which he decide! 
in last April, Mirza Muhammad Ahmad 
Shah v. Saiyed Muhammad Taqi (4), 
w here following the same principle that 
he hid already enunciated he decidel 
that where a nim tree had been mort¬ 
gaged without any intention of its being 
severed from the land an! use) a 9 timber 
as a result of the mortgage, the tree is 
immovable, and not moveable property 
as defined by the Registration Act. We 
concur entirely with tho interpretation 
of the law that has commended itself to 
to the learned Judicial Commissioner. 
The word timber" is used in the 
English law to denote trees the wood of 
which cau be used in the building and 
repairing of houses according to the cus¬ 
tom of the locality in which tin tie3S are 
situated, and there is no evidence worth 
the name to show that the wood of all 
the trees in the grove in question was 
wood that could be used for the building 
and repairing of bouses according to the 
custom of the locality in which the grove 
is situated. Rut apart from that point 
the transfer of timber involves an in¬ 
tention to sever the trees from the ground 
in order that the wool may be used for 
«cdus rial purposes. When a party pur¬ 
chases timber he must be impliedly con¬ 
sidered to purchase wood for industrial 
use?. 

If that wood has already been savored 
from the ground the timber would be 
felled timber. If he purchases the trees 
with the intention of retaining them 
until they have arrived at greater matu¬ 
rity, ho would lie said to purchase stand¬ 
ing timber. Rut in tbs latter c\83 the 
factum which would distinguish tho pur¬ 
chase of timber from tli 9 purchase of 
tree3 would be the intention sooner or 
later to sever the tree* from the soi 1 and 
to use their wood for industrial purposes. 
Otherwise the terms 'standing timber" 
and ‘ standing trees” would bo converti¬ 
ble. Here the mortgagee took a usufruc¬ 
tuary mortgage of the tenant’s rights 
in a grove. As a usufructuary mort¬ 
gagee he had no right to sever tho 
trees from tho ground. He would ordi¬ 
narily depen 1 for the security of his 
money upon the value of the tree? as 
standing trees and would obtain his 
interest from their produce. The evidence 
shows that most of the treos in question 
wer* fruit tree^ not hunt t • «how 

” 4. (1916) 80 1 0 281. 
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that either the grove-holder or Ram 
Narain contemplated tho prospect of the 
severance of the trees from the soil and 
the use of their wood (even if it could be 
so usel) for industrial purp:ses,and thus 
taking the wide-t possible meaning of the 

word timber the trees themselves can¬ 
non beconsidered to be "standing timber,” 
and it is impossible to hold that tho trans- 
far of the grove-holder’s rights to the 
mortgagee was a transfer cf move¬ 
able property, and it necessarily fol¬ 
lows that .the transfer of the mort¬ 
gagee s rights was also not a tr insfer of 
moveable property. The ratio contsn- 
tion upon which the learned Suborlinate 
Judge’s decision upon this point is based 
fails. The transfer of the m irfgagee’s 
rights in the grove was a transfer of im. 
movable property, and thus the mort¬ 
gage-deed was legally registered in the 
Hardoi district. 

We no v come to tho cons : daration of 
that portion of the judgmon*; which 
refers to the alleged fraud involved 
in this registration. Tho suggestion which 
fouod favour with the learned Subordi¬ 
nate Judge was that Ramman Lil and 
Narain Pr:sid had acted fraudulently 
and collusivoly with Rim Nirain 
in having this deed regsterel in tho 
Hardoi district. It is to be noted that 
he found on the second is-ue that no 
fraud or undue influence had b j en exer¬ 
cised against Run Narain, and his con¬ 
clusion is that Ramman Lal, Nirain 
Prasad and Run Narain were pirtics to 
a joint fraud. Against whom was this 
fraud perpetrated ? There is no suggestion 
that it was perpetrate 1 agiiostthe minor 
son of Rim Narain. The confused story, 
which has been told by the witnesses 
upon this point, is that some uncle of 
Ram Narain was about to institute a 
suit agiinst him for a share in the Parru- 
khabad villages, and that Rim Narain 
considered that, in order to defeat this 
claim, he should execute a fictitious 
transfer of his property and endeavoured 
to keep the fact that> he had executed 
such a transfer from the knowledge of 
his uncle. This is the story which is 
told, and, if it were true, tho person 
whom it was proposed to defraud would 
be the uncle who intended to bring a 
suit. The transfer would then be voida¬ 
ble at the instance of the uncle. Wo do 
nob see what bearing this inoideot, even 
if true, would have upon the qusstion 
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of the validity of the registration in 
this particular case. The transaction 
would not be voidable at the instance of 
Ram Gopal, and under the law a fraud 
would make tho transaction voidable 
rather than void. Thus we are unable 
to understand why the learned Subordi¬ 
nate Judge attached so much importance 
to the point of the collusive nature of 
the mortgage with reference to the ques¬ 
tion of registration. Apart from that 
fact, we consider that the evidence does 
not support the truth of the allegation. 

It is not clear how Ram Narain could 
have gained anything asngainst his uncle 
by making such a fictitious transfer, '"[f 
the uncle wished to institute a suit it 
would have been either for a declaration 
•that he was entitled to a share in the 
Farrukhibad village? as a member of the 
joint Hindu family, or for a partition. 
In either case his claims could not have 
been defeated by a fictitious transfer 
made by Rim Narain shortly before the 
suit was instituted, and there was no 
object, even if su.'h 9r fictitious transfer 
were made, in having the registration 
effected in the Hardoi District with the 
intention of keeping the fact from the 
knowlelge of this uncle, for, when 
registration of a document is made affec¬ 
ting property involved in one district, 
it is the duty of the registering officer 
to forward a copy of the deed registered 
to the registering officers in the other 
distriot or districts in which portions of 
the registered property are situated. 
Thus in auy circumstances the know¬ 
ledge of the registration of the deed in 
the Hardoi District must have come to 
Farrukhabad District. Further we find 
that no uncle instituted a suit against 
Ram Narain, and we believe that the 
whole suggestion is false. We have read 
the ovidenoe supporting this story and 
we are not impressed with the veracity 
of the witnesses upon this point. We 
find that this story is not proved to be 
true and that there is no foundation for 
the suggestion that registration took 
place in the Hardoi Distriot out of frau¬ 
dulent intention. The reason why a 
small transaction was entered into in 
Hardoi in order to enable registration to 
take place at Shahabad instead of in the 
farrukhabad Distriot would appear to be 
very simple. It was probably more 
convenient for the parties to have the 
need registered at Shahabad. They lost 
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nothing by the execution of this son 
mortgage. 

Rs. 50 were paid in consideration of 
the mortgage, and the property secured 
was property well worth the money. 
Thus without any loss they saved the 
expenses of their journey to another 
district. There is no reason to impute 
any sinister motive to them in respect 
of this transaction. It is a very common 
thing for people to obtain registration in 
the place most convenient to them and 
sometimes they are ready to pay some¬ 
thing as a price of the convenience 
secured. Hare they apparently had to 
pay nothing. We thus fini that the 
deed was duly registered with regard to 
the proparty situated in the Furrukha- 
bad District and this decisioa carries us 
to a point where at present we can go 
no further. We have founl that tho 
property has been duly transferred by 
the dee! of mortgage, and tint the pro¬ 
perty is ancestral property and joint 
family property in which Ram Gopal 
obtained an interest as a co-parcenor on 
his birth. We cannot, however, upon 
this finding award possession to the 
appollants over the whole of the pro¬ 
perty, for a further point remains. If 
Ram Gopal has been in any way benefited 
by the execution of this deed of mort¬ 
gage or if he is in any way liable uuder 
this deed of mortgage, the appollants 
will be entitled to possession and then 
the extent of the liability of Ram Gopal 
under the deed of mortgage can be consi¬ 
dered, should ho choose to bring a suit 
for redemption. But so far we have no 
materials upon which we can deci le whe¬ 
ther Ram Gopal has been benefited by 
the execution of the deed or is liable in 
other ways by its execution. The lear¬ 
ned Subordinate Judge has not decided 
the first, fifth and thesixth issues. Their 
decision ie, however, necessary for the 
determination of the suit. As the lear¬ 
ned Subordinate Judge has disposed of 
the suit upon oeitain preliminary points, 
and his deoree on these points is set 
aside by U9 on appeal, we remand tho 
case and direct that the first, fifth and 
sixth issues be now tried in ihe case so 
remanded, and that the suit be decided 
according to our deoision in this appeal 
and the determination of those issues. 

We, therefore, send a copy of our judg¬ 
ment and order to the learned Subordi¬ 
nate Judge with directions to ro-admit 
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the suit under its original number in the 
register of civil suits and proceed to 
determine it under the provisions of 
0. 41, R. 23, of the Civil P. C. Costs 
will follow the result. 

B.Y./R.K. Case remanded . 
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Lindsay, J. C. 

Ali Muhammad Khan and another — 
Defendants—Appellants. 

v. 

Mt. Sajjadi Bcaam —Plaintiff — Res¬ 
pondent. 

First Appeals Nos. 138 and 154 of 
1014, Decided cn 23rd July 1915, from 
an order of Sub. J., Lucknow D/ - 14th 
October 1914. 

(a) Mohomeden Law —Dower — Decree —It 
must be against assets of husband and not 
personally against one holding therein. 

In a MahonieJan widow's claim for dower, 
the decree ought to be pass.d against tie assets 
left bv her husband, and not against the 
person cf one into whose hands tho^e assets 
fall. IP *217 Cl] 

(b) Evidence Act (1872), S. 102 - Burden 
of proof of defence is on defendant and not 
on plaintiff of its disproof. 

Wbfre a defendant pleads occurrence of a 
fact, it is for him to prove that occurrence, 
and n. t for tLe plaintiff to prove its non-occur¬ 
rence. [P218C11 

(c) Civil P C. (1908*, S. 2-Assets, wbat 
are—Money due on account of annuity after 
death of deceassd is not assets. 

Where a person in enjoyment of an annuity, 
e. g , a wasika pension, dies and the annuity 
ceases on his death, his assets cannot include 
any money duecn account of ibe annuity after 
the date of his death: TOC L7G, Diit. from. 

[P 218 C 1) 

Wazir Hasan , Mahesh Prasad and Ali 
Mohammad —for Appellants. 

Shahenshah Husain Rizwi —for Res- 
pondent. 

Judgment.—These are cross-appeals 
out of a suit brought by Musammat 
Sajjadi Begam against Mirza Ali Muharo- 
mal Khan and Mu9ammat Ahmad Jahan 
Begam. The admitted facts are that 
the plaintiff was married to the son 
of the first defendant, a man named Ali 
Haider Khan who ha3 died. The 
seecond defendant is the plaintiff’s 
daughter and has been impleaded as one 
of the heirs of her deceased father. The 
claim was for dower, the allegation 
being that at the time of marriage the 
dower was fixed at Rs. 1,25,COO. The 
plaintiff alleged tbit at the time of his 
decease her husband left property which 
was worth Rs. 32,000 and which, she 


alleged, had remained in the hands cf 
defendant No. 1. She, therefore, asked 
the Court to award her dower to the 
extent of Rs. 10.C00. The defendant 
No. 1, while admitting that the con. 
trat for dower had been as stated in 
the plaint, denied that hie son had left 
assets to the extent of Rs. 32,000. He 
filed certain lists of property, moveable 
and immovable, which he described as 
being of the value of Rs. 9480. Out of 
this asutnofRs. 045 was deducted which, 
it was claimed, had been spent on vari. 
ous expenses in connection with the 
decease of Ali Haider Khan; and it was 
further alleged that the plaintiff hereself 
had taken possession of moveable pro¬ 
perty worth Rs. 1.05S. The defendant 
pleaded that in the circumstances set 
out by him Rs 500 was a sufficient 
amount of dower. 

The Subordinate Judge valued the 
property left by Ali Haider Khan at 
Rs. 10,000 and regarding these assets 
and the means of the plaintiff's husband 
upon which the proper amount of dower 
was to be calculated, he found that the 
plaintiff was entitled to R». 5,000. The 
firstdefeuJaot has appealed. Ilisappeal is 
No. 138 of 1914. His case shortly put is 
that the lower Court over-estimated the 
value of the assets left by Ali Haidar 
Khan and' that an excessive sum has 
been awarded to the plaintiff. It has 
further been pleaded that the Court 
below erred in granting the plaintiff a 
personal decree against the defendant 
No. 1. It is al90 pleaded that the 
decree ought to have been n a against 
the assets left by Ali Haidar Khar. In 
her cross-appeal Sajjadi Begam tube? 
the opposite line. She pleads that the 
lower Court ha9 underestimated the 
value of her husband's assets and her 
case is that she ought to have been 
allowed the full amount of Rs. 10,000. 
It will be convenient to deal with the 
appeal and the cross-appeal together, 
for all that has to be done is to discuss 
the arguments put forward regarding the 
valuation of certain items of property. 
There are, however, one or two points 
which may be conveniently settled be¬ 
fore I proceed to discuss the detailed 
items in the account. 

lu the first place, it i9 obvious that 
the Court below has blundered in giving 
a personal decree against the defendant 
No. 1. I have been, informed that this 
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personal decree has actually been execu¬ 
ted against the defendant and that the 
money has been recovered from him. 
If that is so. the plaintiff Sajjadi Begam 
has obtained relief in a manner to which 
she was not entitled. I leave the first- 
defendant to have bis remedies in what¬ 
ever way be may think fit in accordance 
with the provisions of the Code of 
Civil Procedure. The noxt point which 
I may deal with here is with regard 
to the valuation of the items of immov¬ 
able property. Most of this property 
consists of houses aDd buildings and 
the lower Court, in arriving at an esti¬ 
mate of the value of this property, has 
acted upon a report prepared by a legal 
practitioner who was appointed a Com¬ 
missioner for that purpose. It appears 
that this gentleman has estimated the 
value of these buildings by taking the 
cubic measurements of the brick-work 
contained in them and putting on this 
brick work a certain valuation based up¬ 
on building rates which are said to be 
adopted in contracts made by the Pub¬ 
lic Works Department. The conse¬ 
quence of this valuation has been that 
a very much higher value has been set 
upon this property than was admitted 
by the first defendant. I cannot accept 
the Commissioner’s report as conveying 
any correct notion of the value of these 
houses, and I am strongly of opiniou 
that the principle upon which that 
valuation has been arrived at is entirely 
wroDg. For the purposs, therefore, of 
determining the value of the estate left 
Iby Ali Haidar Khan I must reject this 
ivaluation of the Commissioner alto¬ 
gether. 

I come now to an examination of the 
objections raised regarding the various 
items of immovable property. The 
first of these is the property which is 
described as Chak Sarfarazganj. In the 
judgment of the lower Court it is stated 
that the value of this item was admit¬ 
ted to be Rs. 1,000 only. It has been 
contended here that the plaintiff’s 
Pleader did not admit this valuation, 
but I feel bound to accept what is stated' 
in the lower Court’s judgment and I, 
therefore, take the value of this item 
to be Rs. 1,000 only. The second item 
to be noticed is a house which is des¬ 
cribed as Cbhattawala house. In this 
the deceased Ali Haider Khan had 
a one-fourth share. The defendant 


valued this property at Rs. 875. The 
valuation put upon it by the Commis¬ 
sioner was Rs. 2,423-8-6. For the rea¬ 
sons just mentioned I caonot accept- the 
latter figure. The defendant produced 
Exhibit A 2, which is the sale-deed 
relating to this house. This document 
shows that the house was purchased bv 
Ali Haider Khan’s mother on the 8th 
of June 1893 for a sum of Rs. 3,500. 
Consequently a one-fourth share in this 
house would be worth only Rs. 875 as 
stated by the first defendant. In the 
absence of any better evidence 1 must 
take it that this is a correct valuation 
of the bouse in question. Similarly with 
regard to the third item, a house name! 
Sakitwala house in which the deceassd 
had a one-fourth share, I accept the 
valuation of the first defendant namely 
R 3 . 375. The defendant produced the 
sale-deed of this property, which shows 
that it was purchased in the month of 
August 1893 for Rs. 1,500. 

The fourth item is a house called 
Banjaritola house in which also the 
deceased Ali Haider Khan had a one- 
fourth share. The documeut of title 
relating to this particular house shows 
that it was conveyed under a deed of 
hiba-bil-ewaz, consideration being a gold 
riDg mounted with diamouds and valued 
at Rg. 400. The defendant therefore 
estimated the value of Ali Haider Khan’s 
house in this hous9 at Rs. 100. This 
I fear, can hardly bo accepted for it can 
hardly bs pretended that the house was 
not worth more than Rs. 400. The fifth 
item is a plot of land known bs Cbhatte. 
The deceased Ali Haider Khan had a 
one fourth share in it. The sale deed 
relating to this property shows that it 
was purchased for Rs. 50 and therefore 
the valuation given by the defendant of 
Ali Haider Khan's share, namely, 
R 9 . 12-8 0 must in tho absence of better 
evidence be accepted. 

Lastly, we have a property known as 
house and shops in Mansurnagar. The 
deceased ^li Haider Khan owned a 
fourteen-annas share in this property. 
This property was sold by defendant^ 
to his son on 10th November 1909 and 
the valuation according to the defendant 
was Rs. 1,500. It may be noted here 
that after the death of her husband 
when the plaintiff Sajjadi Begam ap- 
plied to the District Judge to heap, 
pointed guardian of her daughter's 
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person and property, she put a valuation 
on some of these items which corres¬ 
ponds with the valuation given by the 
defendant in this suit. Her valuation 
coincides with that of the defendant in 
respect of the items known as house 
Chhattawala, laud with Chbatta, and 
house and shop3 in Mansurnagar. The 
valuations put ty Sajjadi Begam on the 
remaining properties were somewhat 
different. 

Making up the account of the valu¬ 
ation put forward in respect of these 
items of immovable property by the 
defendant and the valuation put upon 
them by the Court. I find that the 
Court’s valuation exceeds that of the de¬ 
fend int by Ids. 4,731-12.0. Tne defen¬ 
dant lias also appealed against that put 
of the judgment in which it was found 
that it has not been proved that the 
plaintiff had removed Rs. 1.058 worth of 
moveable property belonging to her 
(deceased husband. On this pohit the 
lappellant cannot succeed. I agree with 
the Court below that it was for him to 
prove that the plaintiff had removed 
this property. The allegation was, in 
my opinion, not established. Another 
objection taken by the defendant-ap¬ 
pellant as to the valuation of the estate 
made by the Court below is with res¬ 
pect to a certain wasika pension. It 
appears that the deceased Ali Haider 
Khan was in the enjoyment of an an¬ 
nuity, and acting upon a ruling of this 
Court reported as Sized Ahmad Raza 
Khan v. Mirza Ali Husain (1), the 
Subordinate Judge put a value on this 
annuity of Us. 2,000 and includod this 
sum as coustituting a part of the assets 
left by the deceased. T.iis was in my 
opinion entirely erroneous. 

The annuity cease! on the death of 
(Ali Haider Khan, and this being so his 
(assets could not include any money duo 
'oo account of annuity after the date of 
ibis death. The Subordinate Jadge failed 
to notice that the case of Si/ei Ahmad 
RazaiKlian v. Mirza Alt Husain (1) was 
one in which the annuitant was still 
alive and in which the prospective value 
of bis annuity was taken into considera¬ 
tion in determining the amount of dower 
which ought to have been paid to bis 
wife. To come now to the cross-appeal 
filed by the plaintiff. It has been statel 
that the Cour t below h as n ot taks n into 
1 . (1904) 7 O C 176. 
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account the value of certain Govern 
ment promissory notes which were once 
held by Ali Haider Khan. Oo this 
point there is only the evidence of the 
defendant, and the Court found that 
although Ali Haider Khan had been 
possessed of a considerable sum invested 
:n Government promissory notes he had 
left only notes of Rs. 2,000 at the time 
of his death. The defendant's statement 
was that Ali Haider Khan had sold 
away seine of the note? in his life-time. 
There is no evidence to contradict this 
and it must be accepted. 

Another point raised in the cross¬ 
appeal is with regard to interest on 
these notes. As regards this point the 
answer is the same. The defendant’s 
evidence must he accepted as regards 
some of t he notes having been sold by Ali 
Haider Khan during bis life time. Then 
a further point has been raised with 
respect to the annuity which Ali Haider 
Khan enjoyed. I have already dealt with 
this matter. No portion of that annuity 
can be taken into account iu coming to 
the conclusion regarding the value of 
the estate left by Ali Id rider Khan. 
Another point taken is that there were 
certain mortgages standing in the name 
of Ali Hrider Khan. With regard to 
this the only evidence put forward wa3 
that of the first defendant himself. He 
said that these mortgages hid been exe¬ 
cuted ism firzi in the name of Ali Hai¬ 
der Khan and this appears to he correct. 
The documents were dated 1898 and 
IffDO respectively at a time when Ali 
II • ider Khan was uudoubte liy a child. 
The defendant's 9tory was morover that 
these moitgiges had been ledeemsd and 
that he had received the money. It wrs 
for the p aintiff to establish that the 
money owing under these mortgages 
constituted any part of her deceased 
husband’s estale, which she failed to do. 
Then it was a legal apparently in the 
Court below tint Ali Hrider Khan's 
mother had left Government promissory 
notes of a considerable value in which 
Ali Haider Khan should have hid a 
share. 

Toe defendant's story was that he had 
realized these notes which were valued 
at Rs. 5,000 and had spent the money 
in accordance with his wife's wishes. 
This evidence is conclusive. We are 
nob dealing in this suit with the admi¬ 
nistration of the estate left by Ali 
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Haider Kban’s mother. We have to 
coDsider only the assets which were left 
by Ali Haider Khan at the time of his 
death. Then the plaint-ifT also asserted 
that the defendant had seized upon 
certain ornaments, a share of which had 
come to Ali Haider Khan on hia mother’s 
death. Here again the defendant’s 
evidence must be considered as conclu¬ 
sive. He said that he divided the orna¬ 
ments amongst the heirs and there is 
nothing to rebut this statement. The 
same is the case with regard to the al¬ 
legation that Ali Haider Khm also pos¬ 
sessed certain clothes the value of which 
has not been taken into consideration. 
So far as the cross-appeal is concerned 
it fails altogether. 

I have therefore only to consider 
what is tho reasonable valuation to put 
upon the assets of the deceased Ali 
Haider Khan giving effect to the find¬ 
ings which I have already come to. I 
have already noted that the Court’s 
valuation of the immovable property 
exceeds the defendant's valuation by 
nearly Rs. 5,000. I have also found that 
the Court wrongly included in the ac- 
ount of Ali Haider Khan’s assets the 


sum of Rs. 2,000 on account of tY 
capitalized value of the annuity. D< 
ducting this from tho total sura foun 
by the Court below I get a balance < 
Bs. 8,769 or to put it in round numbe: 
about Ra. 9.000. I have already mer 
fcioned that there must he some unce 
tainty as to the value of the Banjarifcol 
house which was transferred by a dee 
of hiba-bil-ewaz. I think it will be fa 
therefore to assess the value of A 
Haider Khan’s estate at Rs. 9,000. Th 
being eo, I think the fair sum to t 
awarded to the plaintiff for dower 
Rs. 8,000. I therefore allow this appei 
in part and direct that in substitute 
of the deoreo .given by the Court belo 
the plaintiff SajjacU Begam be given 

decree for Rs. 3,000 to be realis'd fro. 

the assets cf Ali Haider Khan decease 
and proportionate costs. In this Corn 
the appellant Ali Muhammad Khan wi 
get costs on Rs. 2,000 from the plaintif 
As for the Cross-Appeal No. 154 of 19i 
1 direct it to be dismissed in toto. 
make no ordor to coat, of this „pp 81l 
B.v./lt.K. Order accordingly. 
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Lindsay, J. C. 

Mt. Sahiu-Un-Nissa — Plaintiff Ap¬ 
pellant. 

v. 

Abdul Ghaffur and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 340 of 1914, Deci¬ 
ded on 14th Mirch 1916, against the 
order of Dist. Judge, Rie Bareli, D/- 
27M» April 1911. 

Contract Act (9 of 1872), S. 23— Mortgage 
to pleader for advance to pay redemption 
decree obtained —Held though not illegal 
transaction being against public policy was 
void—Held it did not amount to transfer of 
actionable claim—Transfer of Property Act 
(4 of 1882), S. 136. 

Where a Pleader advanced money on a mort¬ 
gage" t> a client of bU resident in the district in 
which he practised for iho purpose of payment 
towards a redemption decree pissed in the 
client’s fovjur: 

Held : that lha transaction amounted to ad¬ 
vancing money on interest wi’hio the meaning 
of Cl. (8), para. 267, Oudh Civil Dige>t, that 
trough the conduct of the Pleiicr was tut abso¬ 
lutely forbidden by law. it was opposed to publio 
policy, being a violation of the rulo which im¬ 
poses in the interests of the publ c cortain res¬ 
trictions upon dealings between Pleaders, and 
their clients, and that the transaction was con¬ 
sequently void: [P 220 C 2 P 23l C l] 

Held , also, that tho transaction did not 
amount to a transfer cf au ac»ionablc claim 
w.tbin tho meaning of S. 186, T. P. Act. 

[P 220 C 1] 

Zahur Ahmad —for Appellant. 

Ali Mohammad —for Respondent. 

Judgment—This appeal has its ori- 
gin in a suit brought by tho plaintiff-ap¬ 
pellant, Mt. Sihib-un-nisa, to recover 
joint possession as mortgagee over a 
certain house and compound No. 372-506 
situated in one of the mobalUs of the 
town of Rii Bireli. The plaintiff is the 
daughter of one Sheikh Abdul GhafTur, 
Pleader in Rai Bareli, who died in Sep. 
temb9r ldlO. The property in suit was 
property over which Abdul Ghaffur at 
the time of his death held a mortgage 
with possession. It seems that the pro- 
petty belooged at one time to a woman 
named Mt. Said-un-nisa who mortgaged 
it. She brought a suit for redemption 
in which Sheikh Abdul Ghaffur, it is 
said, acted as her Pleader. Having ob¬ 
tained a decree for redemption she found 

herself without funds to pay the neces¬ 
sary money and for that purpose it is 

i ai . d rla borrowed the money from Ab¬ 
dul Ghaffur, who obtained a usufructuary 

SJ'Sgf* ° 0n9,deration o{ » sum of 
Rs, 8U0. The amount whioh was paid 
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into Court to obtain redemption of the 
property \va9 over Rs. 500. After the 
oxecutioo of the mor:gage Abdul Ghaffur 
is said to have got possession of the pro¬ 
party. The principal defendant in the 
case was Ms. Khair-un-oissa, a widow of 
the decease 1 Abdul Ghaffur and step¬ 
mother of the plaintiff. It may be men¬ 
tioned here that the mortgage-deed by 
which t ie property came into possession 
of Abdul Ghaffur was executed bsnimi 
in the name of one Chaudhari Abdul 
Hamid, who is the fourth defen lant iu 
the cise. The defence of Khair-un-nissa 
was to th9 effect that the mflnoy which 
had been advanced on this mortgage 
was her money. The Courts below, how¬ 
ever, have both found that Abdul Hamid 
was a bonamidar for Abdul Ghaffur. 
This plea of defendant 1 having been 
overruled, she fell back upon a plea of 
law and set up the defence tbit Ablul 
Ghaffur obtained no interest in this 
property under the mortgage bv reason 
of the fact that the transfer to him was 
barrel by the provisions of S. 136, T. P. 
Ac^ It wa9 further pleaded that the 
mortgage transaction was void with re¬ 
ference to the provisions of S. 23, Con¬ 
tract Act, inasmuch a< tho dealing with 
the property by Abdul Ghaffur in the 
circumstances just rneatiouoJ was con¬ 
trary to public policy. Tnoss pleas were 
overruled by tho Court of first instance. 
The Subordinate Judge gave tho plain- 
till’ a decree for possession in accordance 
with her share and also allowed her 
Rs. 56 as m?sae profit*. In appeal the 
District Judge accepted the pleas basel 
upon S. 136, T. P. Act, and S. 23,Contract 
Act, and has dismiss)d the claim. 

So far as the decision of the lower 
Appellate Court with respect to the in¬ 
terpretation of S. 136, T. P. Act, is con¬ 
cerned, I am of opinion that it is errone¬ 
ous. Tnat section prohibits Legal Practi¬ 
tioners from dealing in actionable claims. 
It has been argued here, and I think 
rightly, that this transaction of mort¬ 
gage to which reference has ju9b been 
made did not in any way amount to the 
taking of a transfer of an actionable 
•claim. Clearly the interest which Mt. 
Said-un-nissa had in this property at 
the time when the mortgage-deed was 
executed was not an actionable claim 
within the meaning of that term as de¬ 
fined in the Transfer of Property Act. 
There remains, however, the other ques¬ 


tion as to whether this contract o! mort¬ 
gage wa3 void under the provisions of 
S. 23, Contract Act. It appears from the 
terms of the mortgage-deed that Ablul 
GhatYur had been acting as Counsel for 
Mt. Said un nissa in the redemption suit 
in which she obtained a decree, ani the 
mortgage-deed expressly sets out that a 
portion of the mortgage-money had baeo 
received by Me. Sai 1-un-nissa from Ablul 
Ghaffur for the prosecution of that 6uit. 
The amount which the Pleader had ad¬ 
vanced to Mt. Sai ! un-nissa for the 
costs of the suit is state 1 in the dead to 
have been Rs. 260. The mortgage is a 
mortgage with po**e*3ion. The terms of 
the mortgage are of an onerous character 
ani one of the conditions was that the 
mortgage-money wa9 to carry interest at 
the rate of Rj. 24 per cent, per annum. 
Th a Court has under the provisions of 
S. 6, Legal Practitioners Act, framed 
certain rules regarding the conduct of 
Pleaders who have been admitted to prac¬ 
tise in Oudh. One of these, which is to 
be found in para. 267, Cl. 8, of the Oudh 

Civil Digest, lays down that 
“any person, who hiving been admitted a? a 
Pleader shall. . . , . e»te: iutotradeor busi¬ 
ness or sh ill advance money oa interest to any 
per-on resident in the district or districts in 
which li} practi-es or shill acquire any 
interest in any pandiug suit or in auv 
property in respect of which a suit is in ended 
to be brought in the p'ovinc*, shall give notico 
thereof to the Judicial Commissioner, who may 
thereupon suspend such Pleuler from practising 
or pass such orders as he m iv think lit." 

While it may very well ha contended; 
that in the present c\9e Abdul Ghaffur 
was not seeking to ae poire any interest 
in any pending suit or iu any property 
in respect of which a suit was intended 
to bo brought, it is nevertheless patent 
that he was transgressing the rule just 
referred to, iaasm ich as he was advanc¬ 
ing money on interest te the mortgagor 
Mt. Said-un-nissa It is not protended 
that when Abdul Ghaffur advanced this, 
money he gave the notice which is re-’ 
quired by the rule and it must be, there¬ 
fore, held that his conduct in the nutter 
was such a9 would have attracts! the 
condemnation of this Court hid it bees 
brought to its notice,and it seems to me, 
therefore, tint it m ist be hel 1 that even 
if the conduct of the Ploider in this 
nutter was not absolutely forbidden by 
law, that is to say by a statutory rule 
having the force of law, it wis at any 
rate conduct which this Coutt regards 
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being opposed to public policy. Tbe 
rule to which I have referred imposes in 
the interest of the public certain re¬ 
strictions upon dealiogs between Pleaiers 
and their clients aad aay violation of 
the rule must, therefore, be deemed H 
ha an act contrary to public policy. I 
aave given this matter my careful con¬ 
sideration and I have come to the con¬ 
clusion that the learned -Judge \va3 right 
iu holding that the contract of mortgags 
in this case was void in accordance with 
the provision* of S. 23, Contract Act. 
This being the case it must necessarily 
follow that Abdul Ghaffur acquired no 
iuterest in the mortgage, and it further 
follows tint the plaintiff cannot, there¬ 
fore, ask for any6hareof Abdul Ghaffur’s 
interest under this dead on tha grouud 
that she is one o( his heirs under the 
Mahometan law. I dismiss this ap- 
peal with cos!s, 

B.V./R.K. Appeal dismissed. 
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Lindsay. J. C. 

Bhawani Din —Plaintiff—Appellant. 

v. 

Mt Jhamman and others —Defendants 
— Respondents 

Second Appeal No. 143 of 1^15, Deci¬ 
ded on 24th Mxrch 1916, from decree of 
District Judge, Hardoi, D/. 31st March 
1915. 

Limitation Act (9 of 1908), Art. 137- 
Property purchased at late in execution of 
decree by subsequent mortgagee against 
mortgagor alone Sale af some property in 
execution of decree obtained by prior mort¬ 
gagee against both prior mortgagor and 
subsequent mortgagor—Adverse possession 
—Limitation — Suit by subsequent auction 
purchaser against prior auction purchaser— 
Art. 137 held not applicable—Plea of ad¬ 
verse possession could not be set up. 

A share of a property was mortgigod without 
possession, and subsequently a grovo forming 
part of that propor.y was similarly mortgaged 
separately. In 1899 the defendant purchased 
the grove at a sale in execution of a decroe ob¬ 
tained by the subsequent m >rtgagee against the 
mortgagor alono; and in August 1902 the plaiu- 
tiff purchased the mortgaged share of tbe pro¬ 
perty at a sale in execution of a decree obtained 
by the prior morigagec against both the mort¬ 
gagor and tho subsequent mortgagee. In Juno 
1914 the plaintiff sued the defendant for actual 
physical possession of a proportionate share in tho 
grove. The defendant pleaded adverse posses¬ 
sion from the date of his purchase, and relied 
upon Art. 137, Sch. 1, Lim. AoU 

Held: (1) that as the property was subject to 
the prior mortgage at the time tbe defendant 
Purchased it and as the defendant by his a uc- 
tiou-purohase only acquired a right to redeem 


the earlier mortgage, he could not set up a plea 
of adverse ro?sc?sion from the date of his pur¬ 
chase; (2) that the plvntiff’s right to possession 
of tbe property came into existence at tho date 
of his purchase, i. e., lGth August 1902, and 
there could le no adverse possession running 
against him prior to that date, and that, inas¬ 
much as the suit had been brought within twelve 
years of that date no question of limitation could 
arise; (3) that Art 137, Lim. Act, had no applica¬ 
tion to ibis case. [P 222 G 1, *2] 

llarkaran Nath Misra —for Appel¬ 
lant. 

Basilco Lai for Mumtaz Husain —lor 
Respondents. 

Judgment. —This is a plaintiffs ap¬ 
peal. The suit was brought for posses¬ 
sion of a one.fifth share oi a certain 
grove situated in a village calie3 Pach- 
deora. This grove, according to the 
fiedings of both Courts, constituted a 
portion of a 5 biswas o biswansis 
share in this village which once belonged 
to a man named Debi Singh. Debi Singh 
on 4th February 1881 mortgaged 2^ 
biswas out of his share in oil this pro¬ 
perty to one Jhao. The mortgage was a 
simple mortgage and tho mortgage money 
was Rs. 1,000. Ultimately tho mort¬ 
gagee rights under this first mortgage 
came to one Pancham Lai. On 23rd 
October 1388 Debi Singh made a separate 
mortgage of the grove now i Q suit 
(No. 420). This was a mortgage without 
possession and was mado in favour of two 
men, Mahadin aud.Ranjit Singh. Maha- 
din secured the mortgagee rights of 
Ranjit Singh by assignment and in Octo¬ 
ber 189G the heirs of Mahadin sold his 
mortgagee rights to a man named Sartai 
Singh. In October 1S97 Sartaj Singh 
brought a suit to recover the money 
owing on this second mortgage of 23rd 
October 1883, and in 1899 this grove, 
No. 425, was sold and purchased- at the 
execution sale by one Gobind Prasad,- 
who was the husband of tho present 
defendant 1, Jhamman. 


by this man Sartaj Singh the prior mort¬ 
gagee, that is to say, Panoham Lai, was 
not impleaded. Consequently neither 
ianoham Lai nor his representatives.in- 
lnterest are in any way bound by the 
decree whioh was obtained bv Sartai 
Stn 6 b. On 22nd March 189S Pancham 
Lai brought a suit for sale on the mort 
gage of 4th February 1881. He obtained 
a decree for sale and in execution of that 
decree a one-fifth share of DeM Sindh’s 
property was brought to sale in satiafao. 
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Bhawani Din 

tion of the mortgage decree. Tliat oue- 
fifth share was purchased by the present 
plaintiff Bhawaoi Din. The sale was 
confirmed on 16th August 1902, and on 
lOib October 1902 Bhawani Din was put 
in formal possession by the order of the 
Court. The present suit was brought 
on 17th June 1911, Bhawani Din assert¬ 
ing that ho was entitled to obtain actual 
physical possession of a one-6fth share 
of the grove in question, No. 425. One 
ploa in defence was that the grove iu 
question was not covered by the mort¬ 
gage of 4th February 1881; that is to 
say, it was treated as being property 
ontside the 5 bi3was 5 biswansis share 
belonging to Debi Singh. On this point 
both Courts have held against the de¬ 
fendants. 

It has been found that this grove did, 
as a matter of fact, constitute a portion 
of the property which went to make up 
the 5 hiswas 5 biswansis share. For the 
respondents hero an attempt ha3 been 
made to attack this finding of fact of 
the Courts below, on the ground that 
certain dealings with this grove pro¬ 
perty regarding which there was evi¬ 
dence in the case have been misunder¬ 
stood by the Court9 below. So far as I 
understand the judgment, this plea is 
not open to the respondents. Id seem9 
to mo that the Judge has found quite 
clearly that this grove was situated'in 
the patti cf Debi Singh, and it must he 
taken that tbo grove tbeieforo formed 
part of the 5 hiswas 5 biswansis 9haro 
which Debi Singh once possessed. The 
next defence which succeeded in the 
lower up pel late Court was a defence of 
adverso possession. This plea, I under¬ 
stand, was not raised in the Court of 
first instance. The case was put iu this 
way on behalf of Mt. Jhamman who is 
tho representative of Gohind Prasad, the 
man who purchased the grove at the 
auct'on-sale which was held in execution 
of Sartaj Singh's decree. It was said 
that the purchase having been made iu 
1899, the auction-purchaser had been in 
adverse possession since that dale and 
this suit which was brought on 17th 
juno 1911 was therefore beyond time 
and Art. 137, Scb. 1, was relied upon in 
support of the defence of limitation. 

On the facts as they have been stated 
above, this article has got no application 
whatever to the case and there is no 
ground at all upon which any plea of 
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adverse possession could be entertained. 
From what has been already said, it is 
apparent that all thatGovind Prasad ac¬ 
quired at the time when he bought the 
grove in execution of 8artaj S.ngh’s 
decree was the equity cf redemption. 
The property was subject to a mortgage 
at the time this purchase was nude and 
it makes no difference to the present 
plaintiff whether the mortgage wa 3 or 
was not proclaimed at the time tho sale 
took place. There can ho no doubt that 
tho mortgage was there all the time and 
that no subsequent dealings with the 
property by the mortgagor could affect 
the rights of the prior mortgagee. Again, 
it is to he borne in mind that in the suit 
which was brought by Pancham Lai the 
subsequent mortgagee Sartaj Singh was 
made a party and therefore his rights 
under the decree obtained by Panchan 
Lai were confined to redemption of the 
prior mortgage on this grove. 

What Gohind P/usad therefore ac¬ 
quired by the auction-purchase was an 
equity of redemption, that i9 to say, a 
right to redeem the earlier mortgage, and 
in these circumstances it is impossible 
for Gohind Prasad or his representatives 
to set up a plea that there was any 
adverse possession from the date of his 
purchase. The present plaintiff, Bhawani 
Din, purchased this property in 1902 at 
the auction.sale held iu execution of the 
decree obtained on the liist mortgage, 
and his right to pcssession over this pro¬ 
perty first came into existence at the 
date of tho purchase. There could ho no 
adverse possession running against the 
present plaintiff prior to 16th August 
1902, and as the present suit was brought 
within 12 years from that date no ques¬ 
tion of limitation can arise. The order 
of the learned Judge is therefore wrong 
and must be discharged. I allow this 
appeal, set aside the decree of the lower 
appellate Court and restore the order of 
the Court of first instance. Tho plain¬ 
tiff-appellant will have his costs both 
here and in the lower appellate Court. 

B.V./R.K. Appeal allowed. 
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Lindsay, J. C. 

Mahomed Muvitaz Ah Khan —Plain- 
tiff-“Appellant. 

v. 

Harpal Singh and another — Defend¬ 
ants— Respondents. 

Second Appeal No. 433 of 1913, Deci¬ 
ded on 3rd August 1915, from decree of 
Dist. Judge, Good*, D/- 5th July 1913. 

(a) Landlord and Tenant —Under proprie¬ 
tary rights—Suit by talukdar for declaration 
that defendants had no proprietary or under 
proprietary rights — Defendants pleading 
under proprietary rights —Burden of proving 
under proprielary rights held to be on de¬ 
fendants. 

The plaintiff who was a talukdar of certain 
villages sued for doclarai ion that the defendants 
had no proprietary or under-proprietary rights in 
certain plots of land situate in those villages, 
and the defence was that they wore under pro¬ 
prietors of those plots: 

Held \ that tho burden lay on tho defendants 
to prove that they were under-proprietors ; 8 OC 
115, Ref t°. [p 223 G 2] 

(b) Landlord and Tenant—Ejectment—Suit 
for—Ejectment refused by Revenue Court on 
ground of under proprietary rights or rights 
superior to those of ordinary tenant — Per¬ 
sons sought to be ejected may subsequently 
claim under proprietary rights by adverse 

PO w? l#l °" f -° m date of decision - 

Whoro in ejectment proceedings before a Re- 

y ! Ur 4 the pcrsous nought to bo ejected by 
p"l l0rd s ' fc up undcr Proprietary rights and 
Smnn A !\ U ** r6fUSCS t0 e J' cc t them on the 

fhflv hJ ba - b i l hey ar - Under Proprietors or that 
SnJni .7 nght 9Uf or,or t0 tho *> of an ordinary 
nrhfuL h?> ; 8n J g °1 u «ntly claim under P ro- 
iue 1 /i ^ advorse possession commenc¬ 

ing from the date of such Revenue Court dcci- 

ir ? , [P 225 Cl] 

p U n a7 »i nad Wasim ~ l ™ Appellant. 

1 * V; Bwlaoharji—tor Respondents. 
Judgment - These eleven appeals 
ave arisen oat of eleven suits brought 

rnaS M P a I Dt ‘?r PP0lUnt Raja M ubam- 
“.t-A'. Khan, the talukdar of 

daraH purp08e of obtaining de- 

X l that the vari0U9 defendwu 

four vil “ P033 . e>9 J OD of cerfcai « Plots in 

Lamolv KJ S mC n ded in his 09tate - 

narndy, Kbaira Din, Bareha Farid 
tarv*nr " ^ Bhairwan - hav « no propriei 
The cause n e f r ' P f r?Pne n ary risht9 tb0re >°- 

certain l aotlOaalle S 0:J arose out of 

the ye M PrOC60dinSa take “ in 

were serve! unon ^° tlCQ3 °. f 0 j 0ctment 
ants an/, UP these vanous defeud- 

Oourts on'thn 0anc0 j 0 L hy the Revenue 
ants h J a ground that these defend- 

defeno„ Ht ‘ riShtS ' Th0 


and that the plaintiff had no right to 
get the declaration. The Court of first 
instance decreed the suit. The Munsif 
in bia judgment stated that documentary 
evidenco which was led hy the plaintiff 
established his rigt.t to have tho decla- 
ration. The plaintiff produced the kbasra 
of the old Settlement and the khasra of 
the ne.v Settlement;. He also produced 
the Wajibularz, which showed that there 
were no under proprietary rights in 
existence in these villages. Certain other 
kbasras were produced in which there 
were no entries regarding under pro¬ 
prietors and as observed by the first 
Court, the whole documentary evidence 
was in favour of the plaintiff. 

The Munsif disposed of the case in a 
somewhat perfunctory manner. With 
reference to the documents which were 
put forward by the defendants all he said 
was that they did Dot help the defend¬ 
ants case. The defendants went in ap¬ 
peal to the District Judge. Their appeals 
were allowed and the suits of the taluk¬ 
dar were all dismissed. It is against 
these decrees of the lower appellate 
Court that these appeals have been filed. 
Before proceeding to discuss the merits 
of the case I may say at once that the 
learned Judge of the lower appellate 
Court appears to me to have failed to 
appreciate the position of the parties 
with respect to the burden of proof I 
ia an admitted fact that the plaintiff i 
the talukdar of these villages and it ue 
cessarily follows that if the defendant 
wished to establish their under-proprie 
tary rights in these villages, tho burdei 
of proving that they had such rights la- 
upon them. In summing up the cas. 
the learned Judge after referring to pre 

vious litigation between the parties re 
marked; 

la f.* 0 * of ‘ho claims and disputes o 

ao*J° rt well ' aut T h0Qli -ated as fxtooding ove' 
30 years, or more, I am asked to rely on a coup! 

The * *? jibulara ’ 1 w»not doit 

Dt ' ff ‘ r<spoDdeDt h * 8 » in my opiuiou 

t0 prove that th0 defeodents-appelU n t 

i° rd,nary orothor “mania without under 
proprietary r.ghts and I decline to grant him - 

i fi r 0ry , dCCr °° ‘ hat th °y ^ve no uudoX 

pnetary rights in the plots in suit." P 

lA^ h6 !i 0 A e£Dark3 < ? ,6arly 8hovv that ‘ht 
learned District Judge was under tht 

impression that the burden of proof wa 

upon the plaintiff. This is erroneoui 

and if any authority is needed for a pro. 

pos.tmn so obvioue, it will be found ic 

the case reports as Maharaja Jagatjii 
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Sir,rih Bahadur v. Suraj Bakhsh Singh 
(l). The same tuling may usefully bo 
referred to in order to show what proof 
is required from persons who set up 
claims to under proprietary right in 
villages. In this judgment Mr. Wells 
points out that under 11. 10 of the rules 
contained in the schedule attached to 
Act 26 of 1806, a parson who claims un¬ 
der proprietary title is hound to show 
(l) that ho had formerly been a proprie¬ 
tor of the village, (2) that the lands 
wete held by him or by some one from 
whom he inherited within 12 years be¬ 
fore the annexation of Oudh and (3) 
that the land was sir or nankar at the 
time he was in proprietary possession. 
As was remarked in the judgment it is very 
dillicult for a person to prove all these 
facts at the piesent time. Cases like these, 
of course have been easily established at 
the time of the first regular Settlement. 
It may he added that a person may ac¬ 
quire under proprietary rights by ad¬ 
verse possession. Applying the test laid 
down in the case referred to and having 
regard to the fact that the burden of 
proving under propiictary title in these 
case lay upon the defendants, it appears 
to me, after consideration of all the evi¬ 
dence that the defendants’ case failed. 
Regarding the history of these villages it 
would seem that they belonged to the 
talukdar of Utraula in the days of the 
native rule. They were mortgaged in 
the vear 1846 and redeemed by the Raja 
of Utraula by two suits which were de¬ 
cided respectively in 1873 and 18i-3. In 
the year 1860, that is to say, a consider¬ 
able time before the first regular Settle¬ 
ment, a claim seems to have been put 
forward by Dawan Singh. Ausan Singh 
and others with respect to an area in 
eight villages including the four vil¬ 
lages now in suit. 

This claim came before the Commis¬ 
sioner who gave a judgment on 16th Au¬ 
gust 1860 (Ex. A-2'2). The Commissioner 
held that these claimants were entitled 
to he maintained in possessien of the 
lands they previously bad held. He 
said that they were iu possession of 
2,829 bighas of sir. With regard to this 
order it mav he remarked that it caunot 
he construed as a decree declaring title, 
for at that time Commissioners had no 
powei s to pass decrees relating to title to 
landed moperkv. The ne xt thing we 
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find is that a claim was made at the 
time of the regular Settlement. Dawan 
Singh and a man called Dhur Singh put 
in a claim against the mortgagee of these 
villages. Ivisban Dit Ram. They asked 
for a decree covering 4,000 bighas of land 
of which they said they were the under 
proprietors. The first Court gave them a 
decree for 2,829 kachchr bighas (vide 
Ex. 7). The case was taken in appeal to 
the Commissioner, who reversed the de¬ 
cree of the Court of first instanse on the 
ground that the mortgagor of the villages 
had not been made a party to the pro¬ 
ceedings. It does not appear that Dawan 
Singli and Dbur Singh prosecuted their 
claim any further and the lesult there¬ 
fore is that there is no settlement decree 
upon which the defendants in these pre¬ 
sent suits can rely, that is to say, even if 
we assume in their favour a fact which 
has not been proved, viz., that they are 
the present representatives of Dawan 
Singh and Dbur Singli. Tbg defendants 
not having secured any decree at the time 
of the regular settlement have been 
criven to rely upon a prescriptive title 
and it is necessary in this connexion to 
consider carefully the nature of the title 
so set up. In the year 1888 the Raja of 
Utraula issued a notice of ejectment 
against a certain person named Motbar 
Singh. The plots in respect of which 
notice was issued were eight in number. 
This notice appears to have been cancel¬ 
led. 

Wo next find that in the year 1891 
another notice was issued against Motbar 
Singh in respect of the same plots (vide 
Ex. A-9). This notice was apparently- 
cancelled by the Revenue Courts on the 
ground that Motbar Singh had rights 
superior to those of an ordinary tenant 
and Ex. A-23 is another judgment which 
shows that other persons were served 
with similar notices which were cancel¬ 
led on the same ground. In dealing 
with this case the learned Judge of the 
lower appellate Court appears to have 
assumed that the plots in suit were the 
plots in connexion with which these 
notices of ejectment were issued. But 
that fact has not been established, except 
with respect to five numbers which 
were in suit in the case filed against 
Mohan Singh and others. The appeal 
relating to this latter case is Appeal 
No. 442. 1 will deal with this matter pre¬ 
sently. The next litigation with which we 
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areconcerned took placeiothe year 1905. 
In that yo»r notices o( ejectment were 
served in respect; of the five numbers I 
have jast roferred to which were at that 
time in the possession of Booi ■ Singh. 
These notices were cancelled in the same 
way and it is the cancellation of these 
notices which Ins led to the institution 
of the present suits. 

Now as regards the plea of advorse 
possession it would be necessary for the 
defendants in orJer to establish a pres¬ 
criptive . title as under proprietors to 
show at leist that all tin numbers now 
in suit were in dispute in the ejectment 
proceedings which came to an end by the 
order of the Revenue Court dated 30th 
March 1,892 (Ex. A 9). I have already 
mentioned that the defendants have fail¬ 
ed to prove this necessary fact and I can¬ 
not understand how the learned Judge 
was able to com9 to the conclusion that 
all these numerous defendants have been 
able in this way to establish their title 
as. under proprietors. Another point 
which the defendants have not succeeded 
in making good i9 that they are the pre¬ 
sent representatives of the persons who 
were concerned in those ejectment pro¬ 
ceedings. The whole oase has in fact 
been loosely handled and these defend¬ 
ants have failed to produce the evidence 
whioh was requisite to support their case. 
It is obviously futile for all these defeo- 
dants to rely upon proceedings in eject¬ 
ment which were taken against Motbar 
Singh, unless they can prove that they in 
some way represent Motbar Singh in 
respect of the landB in dispute. The learn¬ 
ed Judge has passed very lightly over 
these matters. He describes these defen¬ 
dants as being collateral relations of 
Motbar Singh. He goes on to say that 
they and their predecessors have been 
twice successful in contesting ejeotraent 
proceedings taken by the talukdar. This 
is altogether erroneous, for it is not at 
all proved that the persons who contest¬ 
ed these ejectment proceedings were the 
defendants' predeceseors-in-interest. 

I come now to discuss in particular the 
Appeal‘No. 442. I have already men¬ 
tioned that so far as this case is concer¬ 
ned, it has been established that five of 
the plots which are at issue in the pre- 
sent case were plots in reapact of whioh 
ejeotment notioes issued in the years 
lb9l and 1892. The defendanoea in the 
suit -oat of which. Appeal No. 442 has 
1916 0/29 & 30 


arisen are Mohan Singh, Sardawan Singh 
and Jhukku who are described as the 
sens of B'ui Siogb, Defendant 4 
Haunsla Singh is described a3 the sen of 
Basudeo Singh. How then is connexion 
made between these defendants and Mot¬ 
bar Singh who successfully contested the 
notices issued by the talukdar ? There 
is evidence to show that Bsni Singh, the 
father of the first three defendants in 
this oa9e, was a brother of Motbar Singh. 
There is no evidence to connect defeud- 
aDt 4 with Motbar SiDgh. In the year 
1905 when the last notices of ejectment 
were issued, these five particulir plots 
were described as being in the possession 
of Beni Singh. It has not been explain¬ 
ed how these plots which were undoub¬ 
tedly in possession of Motbar Singh in 
the year 1892 came to be in the posses¬ 
sion of Beni Singh in 1905. In his judg¬ 
ment the learned Judge remarks, as I 
have said that these defendants are Mot- 
bar Singh’s collateral relations and he 
mentions it as a fact that Motbar Singh 
has descendants of his own. If Motbar 
Singh has descendants alive it is dilli- 
cult to understand how the sons of 
Beni Singh can now represent Mot¬ 
her Singh with respect to these plots 
in suit. I am unable to hold in favour 
of the defendants in this particular case 
that they have 9uccseded in establishing 
of title by adverse possession of these 
five plots. Gases like these must be sup¬ 
ported by clear and definite evidence and 
are not to be decided upon assumptions 
such as the learned . District Judge ap¬ 
pears to have made. The learned Coun¬ 
sel has failed to put before me any re¬ 
liable and direct evidence upon which it 
would be possible for me to hold that 
any of these defendants succeeded in dis¬ 
charging the burden of proof whioh lay 
upon them and which it was necessary 
that they should disoharge in order to 
defeat tho plaintiff’s olaim. 

. The result is that allthese appeals 
must be allowed. I set aside the decrees 
of the lower appellate Court and in eaoh 
oase restore the decrees of tho Court of 
first instance. The plaintiff-appellant is 
entitled to his costs both here and in tha 
lower appellate Court. 

h.V./r.k. Appeal alloioed. 
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Stuart and Kanhaiya Lal, A. J. Cs- 

Baghuraj Bahadur Singh —Defendant 
— Appellant. 

v. 

Rajeshwar Bali and others —Plaintiff 
and Defendants—Respondents. 

First Appeal No. 142 of 1911, Decided 
on 1st April 1915, against order of Disfc. 
Judge, F\ ^abad, D/- j P,h August 1911. 

Civil P. C. (5 of 1908), Sch. 2,CU 10 
and 14 Arbitration — Award — Expression in 
award capable of many interpretations—Exe¬ 
cution proceedings. 

The feet that a particular expression us{d in 
an award is capable of * more than one interpre¬ 
tation do:s cot show that it is indefinite; much 
less that it is so indefinite as to bo incapable of 
execution. The expression in su?h a case has 
to be interpreted iu execution proceedings con¬ 
sequent cu the decree following the award. 

[P 228 C 1] 

Gokaran Nath Misra —for Appellant. 

E. Manual % Panna Lai and Moham¬ 
mad Farzand Ali —for Respondents. 

Judgment —The village of Daryabad 
in the Bara Banki district is a bhaiya- 
chara village which is held by the follow¬ 
ing sharers: (l) Rae Rajeshwar Bali, 
Talukdar of Ram pur, (2) Raji Ragburaj 
Bahadur Singh. Talukdar of Harha, (3) 
certain persons known asChaudhri9, and 
(4) certain persons known as rnoharrirs. 
In tho village there is one putti of some 
200 odd higbas. Most of the area of 
this is covered by house property and 
no portion of it is cultivated. The 
houses are occupied by tenants and 
others who in most cases pay dues. The 
Raja of Ilarha applied in the Revenue 
Court for partition of this patti rateably 
among the co-sharers. Rae Rajeshwar 
Bali objected that tho patti was already 
divided in specified shares among the 
co sharers, and that a portion was in his 
exclusive pcsssssion and could not be 
taken away from him. The Revenue Court 
took his objection as an objection to 
title, and referred him to the Civil 
Court to establish his title. Ho there¬ 
upon filed a suit in the Court of the 
Subordinate Judge of Bara Banki for a 
declaration that the patti had been 
separated into specific shares owned by 
particular sharers and that certain spe¬ 
cified muhallas ana plots were his ab¬ 
solute property. The decision of this 
6uit was, by the consent of the parties, 
referred to the arbitration of the Subor¬ 
dinate Judge of Bara Banki. The hear¬ 
ing cf the suit was transferred to the 
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Court of the District Judge of Fyzabad* 
and Pandit Durgra Dafc Joshi, Subor¬ 
dinate Judged Bara Banki, was appoint¬ 
ed arbitrator under an order authoris¬ 
ing him to decide all matters in dif¬ 
ference arising in the suit. The Sub¬ 
ordinate Judge, as arbitrator, made an 
award dated the 18th April 1911 and 
that award was filed according to the 
provisions of Cl. 10, Sch. 2, Act oof 1908. 
Objections were made to the award by 
various parties. The following objections 
were filed by Raja Raghuraj Bahadur 
Singh of Harha: 

“1. That the arbitrator has committed gross 
misconduct in deciding tho case. 2. That the 
award is entirely invalid in la v. 3. That the 
award is quite irop?rfect. 4. That thoarbitra«or 
was wrong in rot giving even those houses to 
the objector which were admittedly in his pos¬ 
session according to the plaintiff. 5. Th*t the 
arbitrator wa3 wrong in not giving to tho objec¬ 
tor even those houses of which ho had obtained 
decrees from competent Courts against the plain¬ 
tiff. G. That the arbitrator was wrong in not 
examining the objector’s witnesses aud also in 
ordering tbat only a certain number of witnes 
ses would be taken. 7. That the arbitrator was 
wrong in not taking into consideration tho docu¬ 
ments filed by the objector and in decidii g the 
ca9e without paying duo regard to th«m. 8. 
That tho arbitrator had m pjwer to decide tho 
matter not claimed by the rlaintiff. viz. the 
buildiugof h uses. 9. That the arbitratcr *as 
wrong in r lying upon certain paper* in matters 
to which they do not relate. 10. That the arbi¬ 
trate was wrong in not deciding all the issues 
and us he had ordered that the parties thould 
not be represented through Counsel, tho arbitra¬ 
tor cusbt himself to have decidtd all the legal 
objections as the general agents of tho pmies 
were net lawyers." 

Most of these objections are on the 
face of them objections to the award as 
irretrievably bad. It doe9 not appear 
that the objector desired that the Court 
of the District Judge should in the first 
place modify or correct the award, or 
that it should remit the award for the 
reconsideration of the arbitrator. The 
objections relate in the main to alleged 
corruption of the arbitrator. This is e 
ground for setting aside the award under 
Cl. 15, Sch. 2, Act. 5 of 1908, and it is 
clear that objections Nos. 1, 4, 5, 6, 7, 9, 
and 10 were objections stating the alle¬ 
gation of misconduct and the nature of 
the alleged misconduct. If the allega¬ 
tion of misconduct had been established, 
it would have been the duty of the Court 
to set aside the award, to supersede the 
arbitration, and to proceed with the de¬ 
cision of the suit. It is true that objec¬ 
tions Nos. 2 and 3 might be interpreted 
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as falling under Cl. 14, but we do not 
consider that they can be so interpreted. 
The objector did not suggest that the 
award wa9 90 indefinite as to be inca. 
pable of execution, or that there was an 
apparent objection to its legality. He 
stated on the contrary that the award 
was entirely invalid and quite imperfect. 
In the 8th objection the words are very 
vague. But it may be possible to inter¬ 
pret them as suggesting that the award 
had determined matters not referred to 
arbitration. Had the objector suggested 
that the award had determined matters 
not referred to arbitration, it would have 
been open to him to ask the District 
Judge to correct the award under the 
provisions of Cl 12 so as to separate the 
decision on that point, or else, if th8 
Court were unable to separate that por. 
tion of the decision, to refer the award 
back to the arbitrator undor tho provi¬ 
sions of Cl. 14. But it will be seen from 
the objections that the objector nowhere 
Btated the remedy which he desired. 
The objector should have in his grounds 
of objections clearly stated what he 
wished the District Judge to do. It is 
impossible to find from the objections 

themselves what be wanted. Tnodeci. 

tjon of the District Judge shows that 
the objector in the first place asked him 
to set aside the award on the ground of 
misconduct and asked him, if be found 
no misconduct proved, tosend the award 
back to. the arbitrator for reconsidera- 
tion. The portion of the decision refer¬ 
ring to this latter request is as follows: 

"Tho learned Counsel for tho first defendant 

anS U ° fl h th M ‘if® ar *l ik ?‘ t5r haH not mftd9 clear 

™a ht>U l d ,u° a,k ^ ed t3 m * ko U claar > in his 
award, whother the rights of defoodant | 

«,« h m e K P n t l0 n ho hou9a b3U?ht hv him Within 
tho muhallas allotted to the plaintiff, are in anv 

way afl cted by the award, and that if ho eavR 

£2J3.a”‘ * fl!0lea th ’ -S 

' - ®“ other Portion of the decision we 

“f° n0r iD whioh ifc waB farih0r 

J d o a ‘ he should be remitted: 
id is as follows: 

atrlln 0 on a t f h«? 0onD “ 1 , al9 ° argued in the same 

,hMU <■■■4 >». «» 


We do not understand how the award 
could have bean remitted to the arbi¬ 
trator in order to re-decide the question 
as to whether parties had been joined 
within limitation. We now come to the 
grounds of indefioitene99. The learned 
District Judge says: 

“The third ground is also a vague one. 
viz. tint the award is imperfect. The learned 
Counsel explains that by imperfection is 
meant that the award is io capable of exe¬ 
cution. He mean* that (1) the areas of ihe 
muhallas should have bien measured and stated 
in the award, (2) it is impossible for defen¬ 
dants to get compensation out of tho other lauds 
of th? village. As t> the first point the Subordi¬ 
nate Judgo deputei au amiu to prepare a plan 
indicating the housis owned by each of tho par¬ 
ties, and when the map was prepared, the defen¬ 
dant 1 objected -that it was wrong. Tho arbi¬ 
trator has uoted that the objector did mfc sp<cify 
in what respect* tho plan was incorrect, and 
that it wae admitted that the property in suit 
was correctly shown. The first d> fo idaot now 
wants to go behind his agent’s admission, which 
In cannot be allowed to do. In the plan filod 
with tho plaint, the areas of th? muhallas are 
demarcated and it is not slated in what respects 
it is incorrect. As to the second objection, it is 
urgod that according to his share of ths whole 
mauza, th3 first defendant’s chare of the abadi 
should bi about 85 bighas. The learned Coun¬ 
sel under-taLds the award to mean that the 
first defendant should get compensation out of 
the aon-abidi land of plots Njs. 633 and 538 
which am .unts to 81 big nag 11 bfowas 16’bia- 
wansis only. But I und.rstaod the award to 
mean that compensation i* to be awarded out of 
the rest of the laud of the mauza.” 

The learned Distriot Judge thus de- 
cides upon the question of indefiniteness 
that the award is not indefinite. H Q 
ended up by finding that there was no 
misconduct on- the arbitrator’s part and 
that the award was valid and oapablo of 
execution, and he passed a decree in 
terms of this last portion. This order 
•8 dated 14th August 1911. Raja Raghu- 
ra] Bahadur Singh of Harha baa filed an 
appeal against the deoree and a revision. 
Both appeal and revision have been ad' 
mitted for hearing. The appeal and re¬ 
vision take exactly the same grounds. 
They are that the award is invalid, in¬ 
definite, and incapable of execution, that 
it ought to have been remitted to the 

arbitrator, and that the interpretation 
put by tho Judge on the clause relating 
to compensation is clearly wrong. The 
Counsel for the plaintiff-respondent ob- 
looted at the outset that no appeal lay 

under the provisions of Cl. 16. Soh 2 of 
Act 5 °, 19 ° 8i a „ d lhare ia 0 8 h “ h to 

aid for his contention that no appeal 
lias. It is neoesaary, however, in our 
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opinion, for us to go into this question, 
as the decision of the point whether an 
appeal does or does not lie in this parti¬ 
cular case is considerably more compli¬ 
cated than the decision of the point whe¬ 
ther the appeal must fail in the circum¬ 
stances of the case. As we shall show 
later, there can be no doubt as to the 
fact that on the merits both appeal and 
revision must fail, ani we do not con¬ 
sider that it will serve any useful pur¬ 
pose to examine the vast mass of deci¬ 
sions on the first point. The learned 
Counsel for the appellant has put his 
case before U3 io a concise form. He 
states that he objects now to one portion 
of the award and one portion only. He 
withdraws all suggestions of miscon¬ 
duct, he withdraws all suggestions that 
the award is upon any matter not refer¬ 
red to arbitration, and he con6oes him¬ 
self to the plea that one particular por¬ 
tion of the award is so indefinite a9 to 
necessitate its reference to the arbitra¬ 
tor in order that it may be corrected on 
that point. This portion i9 as follows: 

‘‘And that in the partition which is pending in 
the Hevenm C urt th* deficiency in the shares 
of each set of defendant? should be made up from 
the oon-abadi land 0 in po ; fession of the plain¬ 
tiff.‘‘ 

We cannot find there is anything in¬ 
definite in these words. It is argued 
that they are capable of more than one 
interpretation. But the fact that a par¬ 
ticular expression is capable of more 
than one interpretation does not show 
that it is indefinite, and certainly does 
not show that it is so indefinite as to be 
incapable of execution. We have no 
difficulty in attaching a meaning to these 
words. We do not propose to state what 
our interpretation of these words is as, 
if we did so, we should bs in effect de¬ 
ciding a point which may have eventu¬ 
ally to be decided in contested execution 
proceedings before the District Judge, 
and we consider it desirable that we 
should not prejudge the decision as to 
the interpretation of these words, which 
should and will in all probability be 
male in execution proceedings in an¬ 
other Court. For the above reasons wo 
tiud that the appeal and the revision 
must alike fail. We dismiss them both, 
and direct that Raja Raghuraj Bahadur 
Singh of Harha pay his own costs and 
those of the plaintiff-responient in ap¬ 
peal and in the revision proceedings 
ii v In k. Avpeal dismissed. 
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Lindsay, J. C. 

Xihal Singh —Plaintiff—Appellant. 

v. 

Diilar Singh and others —Defendants— 
Respondents. 

First Appeal No. 6 of 1915, Decided on 
1st December 1915, from decree of Sub- 
Judge. Si apur [)/- 2lst November 1914. 

Benamidar — Mortgage — Benamidar can 
sue in his own name. 

A benamidar mortgagee can sue in his cwn 
name on the mortgage: AIR 1915 All 10; 21 
All 380 and 1 y C 10, Rej. IP 22ft C 2] 

Nabi Ullah —for Appellant. 

Goharan Nath Misra and Chhote Lai 
—for Respondents. 

Judgment.— This is an appeal against 
a decree of the Subordinate Judge of 
Sitipur dismissing the suit of the plain¬ 
tiff-appellant Nihal Singh,on the ground 
that he had no locus standi to maintain 
the suit. The facts of the case are very 
simple. The suit was based uron a deed 
of mortgage executed io favour of the 
plaintiff Nihal Singh and the prayer in 
the plaint was for recovery of the mcrt- 
gage-debt by sale of the mortgaged pro¬ 
perty. It appeared at the time of the 
trial that Nihal Singh was a benamidar. 
It was proved that at the time when 
this mortgage was executed it was really 
execute! for the benefit of Thakur Jawa- 
hir Singh now deceased. It i9 admitted 
that Thakur Jawahir Singh since the 
time of his death has been represented 
by his son Thakur Suraj Baksh Singh. 
Nibal Singh, the plaintiff in the present 
case, is the brother-in-law of Thakur 
Suraj Baksh SiDgh. The Subordinate 
Judge held that as the plaintiff was not 
the beneficial owner of the mortgaged 
security he had no right to maintain the 

suit. 

This decision is wrong and mu9t be 
reversed. It is opposed to a long series 
of authorities the latest of which is Par- 
mesh war Dat v. Anar dan Dal (U. Id 
this connexion I would refer particularly 
to a Bench decision of the Allahabad 
High Court reported as Yad Ram v. 
Vmrao Singh (2) where the whole law 
on the subject has been reviewed by two 
learned Judges. It also appears that the 
same view of the law has been taken in 
this Court: Vide the case reported as 
Syed Asgar Hussain v , Sajjad Mtrza [HI- 

1. A I R 1915 All 10=2G 1 C 607=37 All 113. 

2. (18)9) 21 All 380. 

3. (1898) 1 0 C 10. 



1916 Etizad Husain v. Beni Babadtjr (Lindsay, J. C.) Oudh 229 


The learnad counsel who appeared for 
the respondents lias had to admit that 
ha cannot support the order of the lower 
Court. It has been suggested for the 
respondents that Thakur Suraj Biksh 
Singh should be joined in the suit as a 
plaintiff and that apparently is also the 
desire of the present plaiotitT-appellant. 
I allow the appeal, set aside the order of 
the Court below and direct that the case 
ba sent back and he entertained accord¬ 
ing to law by the Sub-Judge. If the 
plaintiff Nihal Singh applies to have 
Thakur Suraj Baksh Singh joined as 
plaintiff, the lower Court ought to allow 
this to ba done. The plaintiff-appellant 
is entitled to his costs in this Court as 
against the respondents. 

B.V./r.K. Appeal allowed. 

A. I R. 1916 Oudh 229 

Lindsay, J. C. 

Etizai Husain — Defendant—Appli¬ 
cant, 


v. 

Beni. Bahadur — Plaintiff —Opposite 
Party. 

Civil Revn. Appln. No. 132 of 1915 
Decided on 1st December 1915, fron 
order of Dist. Judge, Lucknow, D/- 27ti 
August 1915. 

(a) Jurisdiction—Consent of parties doe: 
not confer jurisdiction-Admission of volua 

tion is admission of market value and not o: 
jurisdiction. 

Al.hough p»rtie3 cannot by th?ir consent in 
vest a Court with a jurisdiction which has no 
b:en confor ed upon it by law, yet the consen 
which is to bo deduced from an admission re 
gardiog the valuation of a suit is not a consen 
givon to jurisdiction where none exins bus ro 
latos to tho facts of tin msrket value [P 2<0 '■ 1 

(b) Jurisdiction-Valuation admitted—Evi 
dence recorded-On argument market valu 
found to be in excess of jurisdiction -Plain 
returned-Held as value was not recklessl 

d r .Uhp b T ? 1 ^ y A ? Ul .* nd a * " w *» “dmittei 
deliberately defendant cannot urge tba 

Court cannot try suit. 

Aftor hedefendaus had admittei the value 

a h ° RU,t a °u o the ca,eh, d proceeded t 
Hi!, a ' od ® VI or, °e had bo>n rocorel at consider 

t h a and lh a 8tag ‘° f ar 8ument had bee 
reached, it appeared neo-ssary to tho Munsif t 

have an i quiry mado as i 0 the valuo of th 

opTsr ssaui 

tion to a competent Court: p 0 enl 

** ‘l 18 defendant had dalib-ratol 

there had been no reokl ss or dishonest valu, tin 
for th* purp so . f w irking a f aud upi Q the 
the defendant, In view of his pleading could nc 


be heard (o say that the Munsif had no authority 
10 disposo of tr.e suit. [P 2£0 G 1] 

il/. JVasim —for Applicant?. 

Bam Chandra and Brij Bhan Chandra 
—for Opposite Party. 

Judgment.—The fact9 of this case, so 
f*r as it is necessary to state them for 
the purpose of dispoiog of this applica¬ 
tion, are as follows: The phintiff brought 
a suit to recover possession of a pucca 
house situated in Lucknow and in 
para. 14 of the plaint he gave an esti¬ 
mate of tli6 vilue of the bouse, namely, 
R 9 . 1500. There wa3 els^ a claim for 
damages, the amount claimel being 
Rs. 180, a sum which was 9aid to repre¬ 
sent the rent of the house for a peiiod 
of thre* years. The suit was laid in the 
Court cf the Alditional Munsif of Luck¬ 
now, the limit of whose pecuniary juris¬ 
diction is Rs 2,030. The suitwis contest¬ 
ed by defendant one Mir Etizad Husain, 
who is the applicant in this Court. He 
filed a written statement in which it 
was stated (vide para. 14) that he bad 
no objection to the valuation of the suit 
made oy the plaintiff. The case proceed¬ 
ed to trial, evidence wa9 recorded at 
considerable length and the stage of 
argument was reached when it appeared 
necessary to the Munsif to have an in¬ 
quiry made a9 to the value of the pro¬ 
perty in suit. The need for this inquiry 
did not arise out of any objection made 
in connection with the valuation of the 
suit, but because the Munsif thought 
that it might be necessary to direct the 
plaintifl to pay something to the defen¬ 
dant as a condition of his being allowed 
to recover possession of the premises. 
He appointed one commissioner who re¬ 
ported the value of the house to be 
Rs. 2.067. A second commissioner mad© 
an invesi igation an! gave his opinion 
that the house was worth Rs. 2,800 odd. 
With these reports before him the Mun¬ 
sif came to the 1 conclusion that the 
value of the subjeot-matter of the suit 
was in any case in excess of Rs. 2,000, 
and he consequently held that he had 
no jurisdiction. 

He roturnod the plaint accordingly for 
presentation in a competent Court. This 
order has been reversed in appeal by the 
District Judge, who was of opinion that 
as the valuation of the suit hid not been 
disputed when the oise went to trial the 
Munsif had jurisdiction to dispose of the 
suit. He has direoted the MunBif, there- 
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fore to proceed to judgment. The order 
of the Judge is attacked here in revision, 
tne argument being that it having been 
ascertained that the value of the pro¬ 
perty exceeds the limits of the Muosif’s 
pecuniary jurisdiction, the Munsif has 
no power to dispose of the case. I am 
unable to accept this contention. The 
order of the Munsif was, in my opinion, 
wrong. It is true that in a case of this 
kind the suit has to be valued in accor¬ 
dance with the market value” of the 
property, that to say, the estimated 
market value, for it is obvious that the 
actual market value of such property 
coull only be ascertained by offering it 
for sale in the open market, and it is 
hardly to 1-e supposed that an intending 
plaintiff is under au obligation to pro¬ 
ceed in this manner to ascertain the 
value of the property in respect of which 
he is about to sue, in order to discover 
the proper forum for his suit. The law 
has been clearly laid down in a case re¬ 
ported as Lakshman Bhatkar v. Babaji 
Bhatkar (l) in which West, J., made the 
following observations: 

_ “What prima faoie determines the jurisdic¬ 
tion is the claim, or subject-matter of the claim 
an estimated by the plaintiff, and this deter¬ 
mination having given the jurisdiction, the 
jurisdiction itself continue!- whatever the event 
cf Ihe suit, unless a different principle comes 
into operation tj prevent >uch a result or to 
nnko the proceedings from the first abortive." 


In the case now before me theifl is the 
fact that the defendant deliberately ad¬ 
mitted the estimated value of the suit as 
given by the plaintiff. There was no al¬ 
legation of reckless or dishonest valua¬ 
tion for the purpose of working a fraul 
upon the law and the defendant in view 
of his ploiding cannot now bo heard to 
say that the Munsif has no authority to 
dispose of this suit. No doubt parties 
cannot by their consent invest, with 
jurisdiction a Court upon which no juris¬ 
diction has been conferred by law; but 
as was pointed out in the cise reported 
as Jose Antonio Barreto v. Francisco 
| Antonio Rodrigues (2), the consent 
which is to he deduce I from an admis¬ 


sion regarding the valuation of a suit is 


|uot a consent given to jurisdiction where 
none exists, but relates to the fact of the 
market value. The judgment of the lower 
appellate Court is clearly right. This 


1. (1864) f. Pen. 31. 

2. (1911) 35 lie m 24 = 7 I C 950 


application fails aud is dismissed with 

C03tS. 

B.v /r.k. Appeal dismissed . 
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Lindsay, J. C. 

Ram Karan'- Defendant— Appellant. 

v. 

Achal Singh and another — Plaintiffs 
—Respondents. 

Rent Appeal No. 50 of 1915, Decided 
on 2nd February 1916, against order of 
Dist. Judge, Lucknow, D./ 16th Septem¬ 
ber 1915. 

Oudh Rent Act (22 of 1886), S. 108 (15)— 
Mortgage with possession by co-sharers to 
lambardar— Decree for redemption — Pay¬ 
ment of money—Suit for profits accrued bet¬ 
ween date of deposit of mortgage money and 
delivery of possession maintainable— Civil 
P C. (5 of 1903', O. 34, Rr. 7 and 8. 

Where certain co-.-harers, who had mortgaged 
with possession their shore of the property to a 
lambardar, got back its possession bv virtue of 
a redemption decree and then sued the lambar- 
dar in the Reut Court for their share of the 
profits, which aroso out of the collections of 
rents made by tbe larabardar during the period 
intervening between the dates of the deposit of 
money cceutioned in the preliminary decree 
and the delivery of possession as directed by the 
final decree, and about which ihore had been 
no accounting iu the redemption suit: 

Held: that the cosh%rers were entitled to the 
profits claimed by them inasmuch as their right 
to the*profits accrued from the date on which 
they deposited the money for redemption in 
Court, and not from the dato on which they 
obtained possession of the mortgaged shara 

[P 231 Cl) 

Girija Saran Lai for Pattoo Lai— for 
Appellant. 

HarQobind Das —for Respondents. 

Judgment. —This is an appeal which 
has arisen out of a suit brought to re¬ 
cover profits for the years 1319 Fasli to 
13*21 Fasli. Tin appellant in this Court 
is the defendant Rim Karan, and the 
poiut which is raised here on his behalf 
is that the plaintiffs were not entitled to 
recover profits for the kharif kist of the 
year 1319 Fasli. In order to understand 
this plea it is necessary to state that up 
till the montn of March 1911 Rim Karan, 
the appellant, was the mortgagee of the 
plaintiff’s share iu this village. In March 
1911 a preliminary decree for redemp¬ 
tion was passed and the money payable 
by the plaintiffs in that suit wa9 to be 
deposited in or before the month of Sep¬ 
tember. As a matter of fact the money 
was paid into Court in August 1911. It 
is true that proceedings under O. 34, 
R 8, were not takeu till a later date 
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ami that actual possession over the 
share was not delivered to the plaintiffs 
until a date in November, which fell 
after the date when the profits for the 
kharif kist became payable under the 
rales made by the Board of Revenue. 
Relying on thi3 latter circumstance, the 
defendant-appollant pleaded that the 
plaintiffs were not entitled to have any 
profits for the kharif kist of 1319 Fasli. 
It is admitted here by Mr. Girja Saran 
Lai who is supporting the appeal on 
behalf of the appellant, that there was 
no accounting for kharif profits on the 
redemption suit iu which the prelimi¬ 
nary decree was passed in the month of 
Match 1911. It follows therefore that 
what the defendant is asking here is 
that not having given hd y account for 
the kharif profits for the year 1319 in 
the redemption suit he should also be 
allowed to refuse to account for them 
in the present suit which was brought 
iD the Rent Court. Piinm facie this 
would be most unjust to the plaintiffs. 
I agree with the view which is taken by 
the Court below, namely that the plain¬ 
tiff' right to these profits accrued from 
the date upon which they deposited the 
money for redemption into Court. Under 
0. 34, R. 7, the preliminary decree which 
admittedly is a declaratory decree lays 
down that a plaintiff in a redemption 
suit is entitled to possession as soon as 
he has deposited the money. It is clear 
to me therefore that the plaintiffs' title 
to the profits in the present case arose 
from the date on which the mortgage- 
money was put into Court. This is the 
only point whioh is raised in the appeal 
on behalf of the defendant-appellant and 
it must be determined against him. The 
appeal fails and is dismissed with costs. 

Cross.objectioos have been filed by 
the plaintiffs. Those relate to two points. 
The first point taken is that the learned 
District Judge was wrong in holding 
them liabloto pay haqq lambardari. It 
is admitted that the defendant-appellant 
is tho lambardar of the village. The 
law as laid down in the Land Revenue 
Act, 1901, is that the lambardar is en¬ 
titled to haqq lambardari, not exceeding 
° per oent., on the revenue subjeot to 
such rules as the Board of Revenue may 
make in this behalf. The caas which was 
put up on behalf of the plaintiffs was 
that there was an agreement or arrange¬ 
ment m this village by whioh haqq 
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lambardari was not; paid. I have been 
referred in this connection to an order 
pi89ed ay an Assistant Commissioner in 
the year 1834 in the coarse of some par¬ 
tition proceedings relating to this vil¬ 
lage. It seems that there was some 
difficulty about making a satisfactory 
partition bat in the end the Assistant 
Commissioner recommenced that two 
mahals should be made and that the 
pattidars should not pay haqq lambar¬ 
dari, the ordinary procedure being that 
the pattidars were to pay their Und 
revenuo direct * to Government and not 
through the lambardar. There is nothing 
on the record to show whether this ar¬ 
rangement, which wa9 proposed by the 
Assistant Commissioner and which it 
appears was submitted for sanction to 
the Deputy Commissioner was ever as a 
matter of fact sanctioned. The next 
document to which I have been referred 
is an extract from the da9tur dehi pre¬ 
pared at the time of the last revision of 
settlement. Iu this it is said that al¬ 
though haqq lambardari is to bo at the 
rate of 5 per cent, no such dues are be¬ 
ing paid for the time being. There is 
also another entry in this document 
which 9hows that the land revenue is 
paid through the lambardar. It has been 
pointed out that under the rules framed 
by the Board of Revenue in connection 
with the payment of haqq lambardari, 
it is recognized that the co sharers in 
the village may agree among themselves 
not to pay it and that where such an 
agreement is made the rule whioh en¬ 
titles the lambardar to this remunera¬ 
tion does not operate. I am not at all 
satisfied that in the present case it 
can be held that there i9any agreement 
which ousts the operation of the ordi¬ 
nary rule of law whioh is laid down in 
S. 144, Land Revenue Act, It seems 
clear that the lambardar doe 9 pay re¬ 
venue that is stated in the dastiir dehi, 
and that being the case it would require 
very strong evidence on the part of the 
other co-sharers to satify me that he is 
not entitled to his dues. 1 think the 
Court below was right in making the 
plaintiffs-re3pondent3 liable to pay lam. 
hardari dues to the defendant-anpel. 
lant. 

The other point ra'sed in connection 
with the oross-objeotions relates to a 
sum of Rs. 21. The plaintiffs apparently 
claim that they paid a sum of Ra. 21 as 
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land revenue. As regards this contention 
the learned Judgo remarks that there v?ss 
no proof of such payment. I asked the 
learned counsel who appears *or the res¬ 
pondents to satisfy me that there was 
any proof of tin's payment. Ha refers to 
a document which was tiled and which 
purports to he receipt signed by a Tah- 
sildar, hut I have searched the record 
in vain for any proof to show that this 
paper was in fact signed hy the Tahsil- 
dar or that this is a genuino document 
which might he accepted as proof that 
any such payment as is alleged has been 
made The cross-objections also fail and 
are dismissed. With regard to costs I 
think the proper order is to make the 
parties hear their own costs in this 
Court. 

B.V./r.K. Appeal and Cross-objec- 

lions dismissed. 

A. I. R. 1916 Oudh 232 

Kanhaiya Cal. AJ. C. 

Mahesh Bakhsh Singh — Defendant — 
Appellant. 

v. 

Manohar Lal and others — Plaintiff 
and —Defendants—Respondents. 

Second Appeal No. 304 of 1914, Deci¬ 
ded on 14th December 1915, acainst de¬ 
cree cf First Class Sub.Judge, Bahraicb, 
D/-26th March 1914. 

Adverse Possession — Mortgage — Mort- 
gagor's assignee cannot set up adverse pos¬ 
session against mortgagee — Mortgagee pur¬ 
chasing in his mortgagee decree- Suit for 
posfc*sion within 12 years of his purchase 
wa* held within time —Limitation Act (9 of 
1908), Art 144. 

The defendant purchas'd a f\*rt of a mort¬ 
gaged property from tlie m rtgagor during the 
pendency of a suit filed by the mortgagee to 
eofor e his mortgage The mortgage was a 
simple one. The mortgagee got a decree for sale 
and in execution of it himself purchased the 
property and instituted tho present suit for 
possession against the defendant* 

Held: (1) that tho detendanfc, being a repre¬ 
sentative of the roor'g«gor, was not a* such 
competent 1i set up adverse possesion against 
the plaintiff; (2) that the suit, being brought 
within 12 years of the purchase by tho pl«in«ifl 
was within time. 11* 233 C 1] 

Ram pat Ram —for Appellant. 

NaUullah — fer R?s| o nlenls. 

Judgment.—Thi9 village of Parsohar 
belonged to three brothers, Sakbawat 
Ali, Niaroat Ali and Amanat Ali. It is 
stated that they live! jointly, and that 
Sakbawat Ali, the eldest member of i lie 
family, morrgiged different pic ts, s tua- 
ted in the said village, by three different 


mortgages made between 1873 and 1877‘ 
A partition subsequently took place bet¬ 
ween the throe brothero, whereby a 
5-annas 4.pies share of the village was 
allofed to each. On 5th Juno 1888, 
Niamat Ali mortgaged his 5-annas 4-pies 
share with Manohar La). Manohar Lal 
sued for the recovery of money due on 
his mortgage on 2nd January 1896. 
\\ hile that suit was pending, Niamatali 
sold certain plots, measuring 43 bighas 
14 biswas to pay tho prior mortgage 
debt incurred by Sakbawat Ali on be¬ 
half of the family, to Mahesh Bakhsh on 
5th February 1896. Manohar Lal ob¬ 
tained a decree for sale oa 30th March 
1899 and in execution of that decree he 
purchased a 5 annas 4-pies share by auc¬ 
tion on 22nd September 1903. He ob¬ 
tained formal pos?e39ion on 21st October 
1906. Meanwhile, Mahesh Bakhsh 
brought a suit against Manohar Lal and 
others for a declaration of his propri¬ 
etary right in record to the 43 bighas 14 
biswas purchased by him, alleging that 
the Slid property was not liable to sale 
in execution of the decree obtained by 
Minobar Lal against Saiyad Husain and 
Yawar Husain, the heirs of Niaroat Ali. 
He got a declaration fo tho effect desire! 
in respect of certain plots injuring 
22 bighas 6 biswas on 29:h August 1902. 
The ground upon which that decree pro- 
ceede 1 w.i9 that Mahesh Bikhsh pur¬ 
chase! the said 22 bighas 6 biswas in 
lieu of tho prior mortgages by Sak- 
hawat Ali, which Niamat Al», for 
some reason or another, had undertaken 
to repay, and that* he was entitled to 
priority against Manohar Lal in respect 
of the 22 bighas 6 biswas which were 
included in the prior mortgages afore¬ 
said. 

Manohar Lal then brought the present 
suit for possession cf the remaining 
21 bighas 9 biswas (sic) with mesne 
profits. The defence of Mahesh Bakhsh 
was that he wa9 in adverse possession of 
the slid property from more than 
12 years. The Court of first instance 
dismissed the suit, holding that it was 
barred bv limitation, but the lower ap¬ 
pellate Court found to the contrary. In 
second appeal, it is contended toafe the 
possesion of Mahesh had become adverse 
from the date of his purchase. Mahesh 
Bakhsh «*as a purchaser from tho mort¬ 
gagor. He had purchased the property 
during the pendency of the 9uit filed by 
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Manohar Lai to enforce his mortgage, 
and as held in Saiyad Zaliid Ali v. 
Rudra Singh (l) he was hound by ths 
result of the suit, whether he was made 
a parly to that suit or not, qua any rights 
derived by him from a person who was 
so made a party. Whether he was so 
bound in regard to a right which he 
derived by virtue of his payment of the 
prior mortgages is a matter with which 
this case has no concern. That question 
was decided in his favour in the previous 
suit. So far as the remaining property is 
concerned, in regard to which his claim 
was then dismissed, Mabesb Bikhsh is 
not entitled to any priority and his 
rights were no better than those of 
Niamat Ali. The mortgage of Manohar 
Lai wa9 simple. If Niamat Ali could 
not set up adverse possess'on a9 against 
Manohar Lai, Mahesh Bikhsh, who i9 
his repf09entative-in-interest, was still 
less competent to do so. The right of 
Manohar Lai to possession accrued on 
22nd September 1903, when he purchase! 
the share mortgaged with him. The 
suit has been brought within 12 years 
from that date and is within time. The 
learned counsel for the defendant-appel¬ 
lant has relLd on the decisions in Ha- 
rain Das v. Lalta Prasad (2) and Pro- 
tap Bahadur Sinah v. Maheshiuar 
Baksh Singh (3). 


In h ■ former case the purch iser sue! fc 

possession after the expiry of 12 year 

from the dato of his purchase, and th 

only quoatioa for consideration wa 9 whe 

ther the recovery of formal possession a 

against the mortgagor was sufficient t 

give him a fresh starting point of limits 

tion. The finding of theCourtin that cas 

was in the negative. In the latter ois 

lfc wag hold that if a mortgagee, who wa 

entitled to possession, was kept out c 

possession for 12 years by a trespaese 

the interest of the trespasser would nc 

beaffeobed by a subsequent purchases 

a sale in execution of a decree on th 

mortgage. In the present case the rigl 

to possession accrued after the sale Tn 

within 12 years prior to the suit. Pric 

to the sale the mortgagee had no right I 

possession. No other pleas are presse 

The appea , therefore fails and is di 
miaflea with coat?. 

w.B v - /r k - Appeal dismissed. 

n i l , 9 «°l ia 0 0 60=6Tb“800- - 

a. 21 All 269. 

3. (1U0J) 12 0 0 48 =2 1 0 57. 
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Lindsay, J. C. 

Aijahz Husain — PlaintilT - Applicant. 

v. 

Muhammad Sajjad and another 
Defendants —Opposite Parties. 

Civil RevD. Applo. No. 72 of 1915, 
Decided on 10th September 1915, from 
the order of Judge, Small Cause Coart, 
Lucknow, D/- 5th March 1915. 

Promisiory Nole —Consideration— Failure 
of—Endorsement by payee after maturity 
does not give any right to endorsee as against 
maker. 

The payee of a promissory note, the con'idora- 
tion of which has failed, cannot, fcy endorsing it 
after maturity, give any rights to the endorsee 
as against the maker or bis representatives 

fP 214 0 2] 

Ali Mohammad —for Applicant 
M. N. Chak—toT Opposite Parties. 
Judgment.—The question in dispute 
in this case is with regard to the right 
of the plaintiff to recover a sum of 
Rs. 500 alleged to be due in respect of a 
promissory note. The facts of the case 
are as follows. On 19th September 1908, 
the note in question wss made by one 
Mirza Amir Ha9an, father of defendants 
1 and 2 who is now deceased and husband 
of defendant 3. The note was executed 
in favour of one Shahul son of Saleh 
Hardun, a Jew of. Baghdad, and the 
money was expressed to be payable to 
Shahul or order within three months 
after date. The document was registered. 
The history of the exeontion of this note 
is ns follows. It appears that Shahul 
contracted to sell certain mortgagee 
rights to Amir Qa9an fora 9um of Rupees 
3,000. When this contract was made 
Amir Hasan paid Rs. 200 in cash to 
Shahul and executed three promissory 
notes for the balance. One of the notes 
so exeouted is the noto now in suit. In 
December 1908, Shahul exeouted a sale, 
deed of these mortgagee rights in favour 
of Amir Hasan. It was afterwards found 
that these mortgagee rights were secured 
by documeute which had been exeouted 
in Arabia but whioh had not been re¬ 
gistered at Barabanki, the pLca in whioh 
the property mortgaged was situate. 

The result was that thesalo.deed whioh 
was executed in favour of Amir Hasan 
passed nothing at all and the oonsequenoe 
is that the promissory-notes were, as 
found by the lower Court, exeouted 
without any consideration. In the year 
1914 Shahul got rid of these promissory 
notes by endorsing them to the present 
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plaintiff. The evidence in the case goes 
to show that the plaintiff paid Rs. 2,000 
f' r the notes. The principal witness in 
this connection is one Mehar Ali who 
was acting as an agent for the payee of 
the promissory notes and in his evidence 
this witness stated that after the notes 
had arrived at maturity lie demanded 
pawnent from Amir Hasan. He was un¬ 
able to obtain payment from Amir Hasan 
who died shortly afterwards. Mehar Ali 
also states that he then applied to Amir 
Hasan s sons for payment hut they re¬ 
fused to pay. The result of all this is 
that it must he found that the notes were 
dishonoured and that the plaintiff, who 
acquired the note in suit in October 1914 
cann:t iu any sense of the term be con¬ 
sidered ^o he the holder in due course ' 
with the reference to the definition of that 
expression in S. 9, Negotiable Instru¬ 
ments Act. The learned Judge of the 
Court below held that the plaintiff was 
not entitled to recover this money from 
legal representatives of the maker of the 
note .n suit. It has been argued here 
that the plaintiff was so entitled and the 
learned counsel for the applicant has re¬ 
lied upon the provisions of S. 43, Negoti¬ 
able Instruments Act. That section lays 
down that a negotiable instrument.drawn, 
accepted, endorse! or transferred without 
consideration, or for a consideration 
which fails, creates no obligation of pay¬ 
ment between the parties to the transac. 
tion; but if any 6uch party has trans¬ 
ferred the instrument with or without 
endorsement to a holder for considers, 
tion, such holder and every subsequent 
holder, deriving title from him, may re¬ 
cover the amount due ou such instru¬ 
ment from the transferor for considera¬ 
tion or any prior party thereto. 

It is quits clear from the terms of 
this section, and in view cf the finding 
that no consideration for the note in suit 
has passed, that the payee, Shahul, could 
not enforce any obligation of payment as 
against the maker, Amir Ilissan. But it 
is argued that under the latter part of 
the section the plaintiff, who has taken 
the note (or consideration, is entitled to 
recover the amount due, not only from 
his transferor Shahul, hut from the de¬ 
fendants as representing a prior party 
therto. The fallacy of this argument 
seems to me to lie in the assumption that 
the maker of the note, Amir Hasan, was 
a prior party to Shahul the payee, who 
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transfers 1 the note to the plaintiff. 
This cannot be the case, for themaker of 
the note is not a prior party to the payee 
for both of them became parties to the 
transaction simultaneously,and obvious- 
ly to enforce an obligation of payment 
against the maker or his representatives 
in favour of the present plaintiff would 
b9 to enforce an obligation which, the 
earlier portion to the section lay9 dowo, 
does not exist. I fail to see how it can 
l)e said that the transferer of this pro¬ 
missory note could by his transfer confer 
any higher rights upon the plaintiff than 
he had himself. 

Section 43, in my opinion,is no autho¬ 
rity for the proposition here contended 
for namely, that the plaintiff as an en¬ 
dorsee of the promissory note is entitled 
to recover from the representativesof the 
maker in the circumstances mentioned. 
The case seems to me to be covered 
clearly by the provisions of S. 59, which 
laydown that the bolder of a negotiable 
instrument, who has acquired it after 
dishonor, whether by non-acceptance or 
non-payment with notice thereof, or 
afrer maturity, ha9 only as against the 
other parties the rights thereon of his 
transferor. According to the provisions 
of S. 43, in the circumstances of this 
case, the transferor has no rights what¬ 
ever to enforce payment as against the 
maker of the note. The position wouH 
have been different had the plaintiff been 
able to make out that he was the bolder 
in due course” but that position is, of 
course untenable having regard to the 
fact that the note fell due three months 
after the date of its execution while it 
was endorsed to the plaintiff more than 
six years after the date of its execution. 
The Court below has come to a right de¬ 
cision in this case aud I dismiss this 
application with costs. 

It v,/r k. Application dismissed. 
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Stuart, A. J. C. 

Thakurdin Singh— Plaintiff— Appel¬ 
lant. 

v. 

Ml. Bhagu-ant Kuar and others— De¬ 
fendants— Respondents. 

Second Appeal No. 299 of 1913, Decid¬ 
ed on 19th January 1915, from the 
decree of Di9t. Judge, Rae Bareli, D/- 
25th April 1913. 
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fa) Wajib-ul-arz—Entry in - Construction 
—Words “malik kamila" held to mean ab¬ 
solute owner. 

Where a \vajib-ul-ar/. stated that a Hindu 
widow who succeeds her husband in absenca of 
male offspring succeeds as “malik kamila”: 

Held : that the word4 “malik kamila” meant 
an absolute owner: 3 0. C. 181, Expl. [P235C2] 

(b) Custom—-Proof of -Tribal custom—Dau- 
fcbter* excluded from succession in certain 
families of tribe—Such custom cannot be 
held to exist—Custom must be proved with 
regard to particular family in question. 

Where there is evidence that in certain fami* 
lies o? a tri^e redding in a district daughters are 
excluded from succession, it cannot beheld on 
the basis of this evidence that there is such u 
tribal custom which has force in every family in 
the district; the custom must be proved with 
regard to the particular family in question. 
Select Casu No. 41 and 8 0. C. 91, Ref 

IP 295 C 21 

(c) Hindu Law-Alienation-Widow-Gift 
to married daughter—Court should not grant 
declaration that gift does not prejudice plain¬ 
tiff's rights. 

A Court should, in the case of a gift by a 
Hindu widow to her married daughter, refuse to 
grant a declaration that the deed of gift does not 
projudio* the plaintiff’s reversionary rights. 11 
All 253; Foil. [p 236 C 2] 

Ali Muhammad— for Appellant. 

.Avadh Dihari Lai—lor Respondents. 

Judgment. This is a second appeal 
against.a decree dismissing a suit for a 
declaration that a certain deed of sale is 
invalid as against the reversionary in¬ 
terest possessed by the appellant. It 
has been found on the facts that Badal 
Singh, a Ivanpuria Thakur, who had 
separated from the rest of his family, 
died possessed of certain immovable 
property, to which his widow Bhagwant 
Kuar succeeded. Bhagwant Kuar ex¬ 
ecuted on the 9th October 1911, a deed 
of gift of the property to her daughter 
Raghuraj Kuar. It is in contest whether 
ebp had a right to transfer more than a 
life-interest. Raghuraj Kuar would or¬ 
dinarily succeed to the property, should 
she sumve her mother, unleis it is found 
that there is a custom in the family ex- 

eluding daughters from inheritance The 
learned Counsel for the appellant argues 
that the evidence establishes a custom 
excluding Raghuraj Kuar from inherit. 

JagI £? han Singh, Arjun Singh, 

Lachhroan Singh, Bhagwant Singh, Thak- 

ordin Singh appellant, Sheodayal Singh 
and Surajpal Singh, all Kanpuria Thak- 

den r, i Dg 10 tho De 'g h bourho6d, have 
deposed to certain instances in which 

vbin^r 9 ° f Ka , npuria Thakurs of the 

-to thaiJ E? 0 * cluded fron » succession 
to their fathers property. These witnes¬ 


ses are found to be respectable witnesses, 
who would be likely to state facts which 
they knew truly. 

Some of them are in a better position 
than others to know such instances; 
some of the instances can be explained 
to show that daughters, though excluded, 
were not necessarily exoluded as daugh¬ 
ters, but on the whole this evidence is 
sufficient to estiblish that in certain 
families of Kanpuria Thakurs, residing 
in the vicioity, daughters had been ex¬ 
cluded from succession as daughters. 
Three of these witnesses have, however, 
frankly admitted that in other families 
residing in tho vicinity daughters were 
not excluded from succession to their 
fathers' property. Arjun Singh gave an 
instance in which a daughter of a Kan¬ 
puria Tbakur of the neighbourhood suc¬ 
ceeded to her father’s property, and Thak¬ 
urdin Singh appellant and Dabi Bildish 
Singh gave another instance in which 
two daughters of a Kanpuria Thakur of 
the neighbourhood succeeded to their 
father s property. None of these witoes. 
ses were able to give an instance in 
which a daughter in this particular 
family was excluded from succession, and. 
there is no oral evidence to prove the! 
existence of such a custom in this par¬ 
ticular family. 

• The wajib.uUrz of the village has 
been produced. It contains a clause to 
the elleob that a widow who succeeds 
her husband in absence of male offspring 
succeeds as absolute owner. The word® 
used are malik kamila.* I am asked to 
interpret this portion to mean that the 
widow obtains the rights of a Hindu! 
widow only, I am unable to place suoh’ 
an interpretation on the words. They! 
mean nothing else than that the widow 
succeeds as an absolute owner. In ano¬ 
ther portion of the wajib-ul-arz it *is 
stated that daughters are excluded fi'otu 
inheritance. The rights of widows and 
daughters are either correctly stated 
or are not correcty stated, * If they are 
correotly stated, Bhagwant Kuar is ab- 
solute owner of the property and on the 
faoe of it has a oompleto title to transfer 
it by gift to Raghuraj Kuar and in that 

has n ° ° iaim to reiief - 
If on the other hand theae rights are dot 

correotly stated, the wajib-ul-arz cannot 

be ° 0 D 8 iderad to support the existence of 

a custom excluding daughters. So in 

neither oase can this document help the 
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appellant. Excluding the evidencealTord- 
ed by its entries from consideration, 
there is not sufficient evidence to support 
a conclusion that daughters are excluded 
from inheritance in this particular family. 
I am asked to find on the authority of 
Surjan Singh v. Gur Parshad (l) that 
there,is a tribal custom excluding daugh¬ 
ters from succession, which has force 
in every Kanpuria family in the district. 
There is nothing, however, in that deci¬ 
sion to support any such contention. 
Nor are there any materials to justify a 
conclusion that such a tribal custom 
exists. The evidence, on the other hand, 
shows that different Kanpuria families 
have different customs with regard to 
the exclusion of daughters, and it is not 
established that there is a custom ex¬ 
cluding daughters in this particular 
family. The necessity of proving a par¬ 
ticular family custom is laid down in 
the decision in Mt. Parbati Kuar v. 
Rani Chandrapal Kuar (*2). 

The learned Counsel for the appellant 
has referred to the decision in Dhondhe 
Singh v. Sant Pakhsh Singh (3) in sup¬ 
port of the proposition that the proper 
construction to be put cn a doubtful 
passage in a wajib ul-arzaffecting Hindus 
is the construction compatible with the 
rules of Hindu law, and he further has 
brought to notice a pronouncement of 
Mr. Chamier in an unreported case, Sec¬ 
ond Civil Appeal No, 363 of 1909. to 
show that the words “malik kamila" 
which I have translated as absolute 
owner, need not necessarily have that 
meaning. With regard to the decision in 
Dhondhe Singh v. Sant Dakhsh Singh ( 3), 
it is sufficient to say that the rule of 
interpretation laid down therein would 
not be applicable to a case in which the 
meaning of the words is clear. Here 
there can bo no doubt as to the meaning 
of the words ' ma ik kamila." The learn¬ 
ed Counsel for the appellant frankly ad¬ 
mits that these words mean absolute 
owner. The authority of that decision 
cannot bo invoked to help the appel¬ 
lant, for the words “malik kamila" 
are as clear as the words of the 
pa96age in which it is stated that daugh- 
ters are excluded from inheritance. If 
I wore to find that a widow was not an 
abso'ute owner, because according to the 

1. Selo t Case No. 11 

2. (1J05) 8 O C 91. 

3. (1900) 3 0 C 181. 


rules of the Mitakshara Law a widow's 
estate is or linarily less than that of an 
absolute owner, I should, in order to be 
consistent, have to find that the passage 
excluding daughters from inheritance 
must be considered not to exclude them 
from inheritance, as the Hindu Law does 
not sanction such exclusion of daughters. 
But in any circumstances the words 
have a clear meaning. I do Dot under¬ 
stand that Mr. Chamier in the unreported 
decision laid down that the words 
malik kamila” did not mean "absolute 
owner” and it is difficult to see how that 
uureported decision cau help the appel- 
lans, as Mr. Chamier therein clearly 
found that in no circumstances would be 
consider that the entries iD a single 
wajib ul-arz afforded sufficient evidence 
a3 '0 the existence of a custom. 

The main objection to tbe argument of 
the learned Counsel for the appellant on 
this point is, that he is endeavouring to 
apply this wajib-ul-arz so far as it suits 
him, and to ignore its provisions where 
they are fatal to the success of the case 
of his client. The appellant cannot pot 
forward a documeut and refose to be 
bound by tli9 plain meaning of one pas¬ 
sage and to rely on another. For the 
above reasons I accept the finding of the 
learned District Judge that no custom 
has been proved excluding Raghuraj 
Kuar from succession. The only other 
porut argued wan that,on the hypothesis 
that Boagwant Kuar has only the inter¬ 
est of a Hindu widow in the property 
and that Raghuraj Kuar is entitled to 
succeed ou her death to a similar inter¬ 
est, the appellant who is a collateral 
should obtain a declaration that the 
deed of gift does Dot prejudice hie re¬ 
versionary rights. It was laid down in 
the case of Bhupal Ram v. Lachma Kuar 
(4) that a Court in proper exercise of its 
discretion 9'iould refuse to grant a relief 
of this kind to a collateral in the ca6e of 
a gift by a mother to Ii9r married daugh¬ 
ter. It is admitted by the learned 
Couns.'l for the appellant that Raghuraj 
Kuar is a young married woman, who 
may in future hear a sod, and.if I follow 
the decision of the learned Judges who 
composed the Bench which decided that 
case, I must reject the argument put 
forward hy the learned Counsel for tbe 
appellant. He has argue 1 that that de¬ 
cision i« erroneous, hut he has not suo- 
~4. (18*9) 11 All 2537“ 
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ceeded in convincing me on the p^int. L 
consider the view of the law taken by 
the learned Judges composing that 
Bench to be the correct view, and, fol¬ 
lowing ihat decision, decide that h Court 
should not in proper exercise of its dis¬ 
cretion grant the relief described. For 
the above reasons the appeal fails and 
is dismissed. The appellant will pay bis 
own oosts and those of the respondents. 

B.v./li.K. Appeal dismissed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Gajodhar —Defendant—Appellant. 

v. 

Udit Narain Sinyh —Plaintiff—Res¬ 
pondent. 

First Appeal No. 6 of 1914, Decided 
on 27th April 1915, from decree of Sub- 
Judge, Bara Banki, D/- 23rd December 
1913. 

Oudh Lands Act (18 of 1876), S. 9 (c)— 
Under proprietor of certain plots in one 
rnahal and proprietor of another mahal are 
Both members of village community—Their 
rights to pre-empt must be determined by 
lots. 

An under-prjprietor of certain specified plots 
in* mahal of a village and tbe proprietor of 
another mahal in the same village, arc both 
members of the village community within the 
meaning of tbc third clause cf S. 9, Oudh Laws 
Act, and neither has a right of pre-emption 
superior to that of the other. Lots ought to be 
drawo to dotormiue who a9 between thorn is on- 
titlod to pra-empt IP 210 C 1] 

Gokaran Nath Misra—tov Appellant. 

Disheshwar Nath Srivattava — for 
Respondent. 

Judgment. Certain specified plots 
in Mahal Maheshar Bakhsh Singh in tbe 
village cf Cband Sahali in the Bara 
district, the property o! Thakur 
Sbeopel Singh, Talukdar of Rampnr 
Mathra, were sold by thtfConrt of Wards 
on behalf of the said Talukdar, whose 
property was under the management of 
the Court of Wards, by a deed da‘ed 3rd 
October 1912 to Gajodhar Kur'mi, s- resi- 
dentof Bbikharipur. Raja Udit Narain 
atngh, Talukdar of Ram Nagar, assert¬ 
ing a right of pre-emption under the 
provisions of Chap. 2, Aot 18 of 187Q, 
instituted a suit for possession of the 
plotB in question on payment of con¬ 
sideration stated in the deed. The R»ja 

‘“a Plaint that the village of 
Chaud Sahali was divided into two 

? Q . ko ° wn as Mahal Maheshar 
Bakhsh Singh and Mahal Raja Sarabjit 
singh, that he waB the sole owner of 


Mabal Raja Sarahjit Singh and that 
Mahal Maheshar Bikhsh Singh con¬ 
tained two kliatas, the first of which, 
comprising the major portion of tbe area 
included in the mahals, wis owned in 
entirety by Tbakur Sbeopal Singh, and 
the secood of which was a shamilat 
mahal divided into 1G shares, 5 belong¬ 
ing to the owner of Mahal Maheshar 
Bakhsh Singh aud eleven belonging to 
himself as owner of Mahal 1 Raja Sarabjit 
Singh. He thereby asserted that he was 
a co-sharer in a khata which formed a 
part of Mahal Maheshar Bakhsh Singh, 
and was thus a co-sharer in that mahal 
within the meaning of the second clause 
of S. 9, Act 18 of 1876. He denied that 
Gajodhar, the vendee, was a co-sharer 
in the mahal in question. 

Gajodhar asserted in reply that tbe 
Raja of Bam Nagar bad no interest in 
Mahal Maheshar Bakb6h Singh and that 
he himself was a co-sharer in that mahal. 
He further asserted that he had inti¬ 
mated to the Raja bis intention of pur¬ 
chasing the specified plots in question 
before bia purchase was completed, and 
that the Raja had agreed to the comple¬ 
tion of the transaction, and was thus 
estopped from setting up a right of pre¬ 
emption with respect to those plots. 
The learned Subordinate Judge found 
that the Raja of Ram Nagar owns a share 
in a khata which forms an integral por¬ 
tion of Mahal Maheshar Bakhsh Singh, 
and is thus a co-sharer in Mahal Mahe- 
shar Bakhsh Singh. He found that 
Gajodhar 19 not a co-sharer in Mahal 
Maheshar Bakhsh Siogb. He did not 
decide clearly whether Gajodhar is an 
under-proprietor or a tenant in the said 
mahal. lie finally found that the Raja 
had dob agreed to the purchase made by 
Ciajodhar, and that he was not estopped 
from asserting a right of pre-emption. 
He therefore decreed the claim of the 

Raja for possession. The present appeal 
is preferred. 

.. ? r8t for decision is, whether 
the Raja of Ram Nagar is a 00 . sharer in 
Mahal Maheshar Bakhsh Singh At’tho 

two 86 ° ft b C i haDli i Sahah WM aiv 'ded into 
two mahals and one ohak tKq a * 

,'oU 

tho village and was owned bv Thai- 
Sarabjis Siugh, Talukdar „( lL Nag„T 
The second mahal consisted of a fourteen* 
annas share in the village and was ownei 
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by the TalukJar of Mohammadpur. The 
chak, which was known as Chak Audi, 
consisted of sbamilat, half of which was 
owned by the Talukdar of Ram Nagar 
and half by the Talukdar of Mohammad- 
pur. The shares were recorded in the 
Revenue Court in tlie first Regular 
Settlement in the following manner: — 


Name of Owner. 

Detailed shares. 

1 

Amount of 
land revenue 
payable. 

| 

<a) Thakur Sarab¬ 

Two-anna* sharo 

} Rs. a. p. 

jit Singh of 

in Chand Sa¬ 

1 

Ham Nagar. 

kai i. 

Eight-annas sha¬ 
re in Chak An¬ 
di. 

| 960 

(b) Thakur Gan¬ 

Fourteen- annas 

\ 

ga Singh of 

share in Chand 

1 

Mohammad¬ 

Sahali. 

> L.07G 4 0 

pur. 

Eight-annas sha¬ 
re in Chak Au¬ 
di. 

/ 


The tenure is recorded cs pattidari 
and each patti is separately assessed. In 
the kabuliat executed by the Talukdar of 
Ram Nagar in favour of Government as 
an incident of his receipt of a sanad, the 
shares mentioned under (a) are included 
as a portion of Iris talukdari property be¬ 
ing described as No. 35 in Pargar.ah 
Mohammadpur, it being noted in the re¬ 
marks column that Patti Ganga Singh is 
excepted. In the kabuliat similarly exe¬ 
cuted by the Talukdar of Mohammadpur 
at the same time, the shares included 
under (b) are similarly recorded as a 
portion of his talukdari property being 
described as No. 2 in Parganab Moham¬ 
madpur. In the recent Settlement the 
record is made as follows: — 

Mahal Dan Bahadur Singh (which is 
now known as Mahal Maheshar Bakhsh 
Singh) is divided into two khatas. In 
khata No. 1 the name of the lambardar 
and sole sharer is given as Thakur Mahe- 
shar Bakhsh Singb. His share is recor¬ 
ded as sixteen annas. The area of the 
inahal is recorded as 1343—7—0. The 
land revenue is recorded as Rs. 1,335 for 
the first five years of Settlement, the 
amount being varied after the first five 
years. There is no other entry in khata 
No. 1. In khata No. 2 the name of the 
lambardar is given-as Maheshar Bakhsh 
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Singb. The share again amounts to six- 
teen annas. The area is Gil—5—0. The 
land revenue is stated to be Rs. 15-5.0. 
The names of the sharers are recorded in 
a peculiar manner. The shares are given 
as shamilat-deh and it is noted that 
Mahal Dau Bahadur Singh owns five 
annas and Mahal Sarabjit Singh owns 
eleven annas. There is an attempt made 
to add up the area and the land revenue. 
But the totals do not correspond to the 
real totals of the area and land revenue 
as given. 

The fact that the totals are given in¬ 
correctly shows that the khewat was 
prepared carelessly and loosely. The re¬ 
maining khewat in the village is of 
Mahal Sarabjit Singh in which the lam¬ 
bardar and sole sharer is described as 
Raja Sarabjit Singh of Ram Nagar. The 
shares are given as 1G annas. The area 
is given as 323—4—3, and the land re¬ 
venue is Rs. 220 for the first five years. 
Comparing the old Settlement and the 
new Settlement we find that there is no 
reason to suppose that the mahals con¬ 
stituted by the recent Settlementdiffered 
in any way from the mahals constituted 
by the old Settlement. The fourtoen- 
annas share which formerly belonged to 
the Talukdar of Mohammadpur now 
appears as khata No. 1 in Mahal Dan 
Bahadur Singh, which i9 now known as 
Mahal Maheshar Bakhsh Singh. The 
two-annas sharo formerly owned by 
Thakur Sarabjit Singh appears as Mahal 
Sarabjit Singh owned by Raja Sarabjit 
Singh, and the old Chak Andi appears as 
khata No. 2 known as shamilat-deh. 
The shares were formerly half and half. 
They have now become a five-annas 
share owned by Thakur Maheshar Bakhsh 
Singb aud an eleven annas share owned 
by Raja Sarabjit Singb. It is to be 
noted that the Talukdar of Mohammad¬ 
pur has transferred all his rights in the 
village. We have to consider whether 
this shamilat-deh, which is now des¬ 
cribed as khata No. 2 in Mahal Dan 
Bahadur Singh, is really a portion of that 
mahal. 

The shamilat-deh is clearly the old 
Chak Andi, and the old Settlement 
shows that this was a chak distinct from 
the two mahals. The owners of the two 
mahals were co-sharers in the chak, but 
the owner in each mahal was not a co¬ 
sharer in the other mahal. In spite of 
the fact that the shamilat-deh has now 
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been jjiven a kbata number in Mahal 
Dan Bahadur Singh, we consider that it 
still forms an entity separate from either 
maha). The owners of the mahals are 
co-sharers in the shamilat-deb. But it 
is clear from the entry in khata No. 1 
of Mahal Dan Bahadur Singh that 
the Raja of Ram Nagar is not a co-sharer 
in Mahal' Dan Bahadur Singh. He is 
not described anywhere as a co-sharer, 
and if he had been a co-eharer the 
entries, had the respondent's contention 
been correct, would have been of this 
nature:— 

MAHAL DAN BAHADUR SINGH 


Name of lambardar 

Mahesbar Bakhsh 
SiDgh. 

Name of sharers 

... Mahefhar Bakhsh 
Siogh and Raja 
Sarabjit Singh. 

Khata No. 1 Total 

... Sixteen annas. 

Detail of share? 

... Mahefhar Bakhsh 
Siogh sixteen an¬ 
nas; Raja Sarabjit 
Singh, nil. 

Khata No. 2 Total 

... Sixteen annas. 

Name of lambardar 

... Maheshar Bakhsh 
Singh. 

Namo of 6harers 

... Mahesbar Bakhsh 
Singh and Raj* 
Sarabjit Siogh. 

Detail of sham 

... Raja Sarabjit Singh, 
eleven annas; Ma¬ 
heshar Bakhsh 

SiDgh, five annas. 


The faot that the entries are not made 
m this way goes to show that Chak Andi 
was not made a portion of Mahal Dan 
Dahadur Singh in the recent Settlement. 

w _i • i ■ ^ it was given a khata 

number in that mahal. But that cir 
oumstanoo does not show that it becomes 
a portion of that mahal. Thus the Raja 

m u ? af > ar i9 nofc a oo-sharer in 
Maha Maheshar Bakhsh Singh, though 

he is the owner of Mahal R a j a Sarabjit 

h u i- 1 “ L the . same village of Chand 
Bahali. The ciroumstance that he is not 
a co-sharer in the mahal prevents his 
having title to claim pre-emption under 
the proviuons of the second clause of 

* h ® I8f ° f 00Qr8e > a member of 

IriJh! I* , C0 “ mUnUy ' an<3 ‘ as Buch - bas 

a right to claim pre-emption under the 
seotioi 0118 ° f the thitd ° laUB8 ° f th0 8ame 
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We have now to consider wbat is the 
title of Gajodhar in the village. In 1867 
the present Mahal Mahesbar Bakhsh 
Singh belonged to Thakur GaDga Siogh, 
Talukdar of Mobammadpur. The latter 
transferred on the 9th June 1867 certain 
specified lands in that mahal to Janki 
Petshad Tewari, who subsequently trans¬ 
ferred those lands to Suraj Bali, father 
of Gajodhar, by a deed of sale, dated 
31st July 1874. The deed of transfer in 
favour of Janki Pershad is of a peculiar 
nature. It was for a consideration of 
Rs. 500, but nevertheless it is called a 
deed of gift. The talukdar agrees there¬ 
in to put Janki Pershad in possession of 
certain plots and charge no rent oo the 
same in perpetuity. The talukdar 
further agrees to pay land revenue on 
the plots. He says that he releases in 
perpetuity the transferee from the liabi¬ 
lity to pay rent and that he will pay the 
Government revenue of this land to¬ 
gether with the Government revenue of 
the remaining land that be owned in the 

mahal. He does not give Janki Pershad 

a right of transfer explicitly. But he 
does not deny that the right he gives is 
transferable, and on reading the deed as 
a whole we find that Janki Pershad was 
given a right of transfer over the land in 
question. Thus Janki Pershad obtained 
a heritable and transferable right in the 
land whioh formed the subject of the 
deed of transfer. 

He subsequently transferred that right 
to the father of the present appellant. 
He was liable to pay rent under the 
terms of that deed, for the liability to 
pay rent is noted in the deed' although 
the talukdar exempted him from liabi¬ 
lity. We do not find that full proprie¬ 
tary title passed under this deed. The 
Revenue Authorities appear to have 
arrived at the same conclusion, for no¬ 
where has Janki Pershad or his sucoes- 
aor-in.interest ever been recorded as a 
proprietor in this village. But on these 
facts we find that the appelant is an 
under, proprietor in the mahal. He is 
thus also a member of the village oom- 

oTu» y o7s “ th0 m8aniDS of th9 

It remains to consider whether the 
respondent has been estopped by his 
own oonduot in asserting the right of 
pre-emption. We have examined the 
evidence adduced by the appellant upon 
this point. The learned Subordinate 
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Judge who heard the evidence did not 
consider it reliable, and after examining 
it we arrive at. the same conclusion. We 
therefore find that the respondent is not 
estoppel from asserting a right of pre¬ 
emption. but that he has not a right of 
pre-emption superior to that 'possessed 
by the vendee. Both of them are mem¬ 
bers of the village community within 
the meaning of the third clause of S. 9, 
Act 18 of-1676/ and neither has a right 
superior to that of the other. We have 
not so far touched on the question of 
assessment ol costs in the lower Court 
which was also raised in the appeal, and 
we need net go into that question in 
view of the fact that we consider that, 
as each party ha9 an equal right to pre¬ 
emption in the property in dispute, the 
ccsts of the proceedings in both Courts 
should he borne by them. 

We therefore decide that the parties 
shall draw lots according to the provi¬ 
sions of S. 9 of Act 18 of 1876 to deter¬ 
mine who is entitled to the property in 
question. The amount fixed for pay- 
'ment into Court has, we understand, 
already been paid. If the appellant suc¬ 
ceeds in the drawing of lots, the amount 
paid by the respondent into Court will 
be returned to the respondent and pos¬ 
session of the plots will ho given to 
appellant. If the respondent succeeds, 
the possession of the property will re¬ 
main with the respondent and the 
amount paid into Court will he given to 
the appellant. 

-Lots were drawn in our presence 

and Counsel for the parties. 

P. Gokaran Nath, for Appellant,! 
Mr. Bisheshwar Nath, for Respondent./ 

The respondent failed and the appel¬ 
lant succeeded iu the drawing of lots. 
The amount paid by the respondent into 
Court will he returned to respondent, 
and possession of the plots will be given 
to the vendee Gajodhar, appellant. The 
suit for pre-emption will stand dis¬ 
missed. Costs will be borne out by par¬ 
ties throughout. 

BV.IrjC. Appeal allowed. 
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Lini say, J. C. 

Mt. Nanhi Khanam and other*— l)e-’ 
fendants—Appellants. 

v. 

Mt. Masuman and others —Phintiffs— 
Respondents. 

Second Appeal No. 236 of 1915, Deci¬ 
ded on 14th December 1915, from the 
decree of Dist. Judge, Sitapur, D/- 29th 
March 1915 

(a) Limitation Act (1908), Sch. 1, Art. 116 
— Sale deed — Covenant for title—Suit for 
damages for breach of contract—Art. 116 
held applicable—Limitation held to run from 
the time when title of vendee is interfered 
with. 

One of the covenants in a registerel sale-dted 
was that if at the suit of any person the vendee 
lo»t any \ ortiou of the land sold to him, the 
vendors would refund to him a proportionate 
sum of money or give him some other land of 
tbeir own of tho same quality and would further 
indemnify him against any expenses he might 
incur in defending such a suit. Attor the 6ale a 
person sued the vendoa for redemption of the 
land sold to him and it having been found that 
the vendors had no right to sell tho land, tho 
suit was decreed and tho vendee lost the land. 
The vendee brought a suit against the vendors*' 
on the said covenant for recovery of damages for 
breach of tho contract: 

Held: that Art. 116, Sch. 1 of tho Limitation 
Act, applied to the case, and teat tho limitation 
began to run not from the date when the salo- 
deed was executed, but from tho time when the 
vendee lost the land by reason of the redemption 
suit. ' CL* 241 C 21 

(b) Pardanashin lady — Knowledge and 
understanding—Deed executed by her with 
full knowledge of contents and its effect— 
She is bound by its terms. 

A pardanashin woman is b>und by tho terms 
of a deed executed by her with full knowledge of 
its contents and with full appreciation of its 
e fleet. . IP 242 C ll 

(c) Deed —Consideration—Suit based on 
terms of deed—Execution of deed proved— 
Non-receipt of consideration pleaded by one 
executant—Burden of proving plea is on 

such executant. , 

Where in a suit basod on tho torms of a deed, 
tho execution of which is p-ovod, one of the exe¬ 
cutants ple%ds that she received no partoftbe 
consideration money, it is for bor to prove tha 
plea, and the fact that tho consideration money 
is shown in tho deed as having been paid to 
another of tho executants docs not absolve her 

from the liability up:n the contract.^ ^ ^ ^ 

Mohammad Wasim—iov Appellants. 

Gokaran Nath Misra — lor Reapon. 

deots. 

Judgment —This case was for dis¬ 
posal ou the 7th ol December and on that 
date the learned Counsel for the appel¬ 
lants presented a petition asking leave 
to add further grounds to the momoran- 
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dum of appeal, which had already been 
filed. I intimated to the learned Coun¬ 
sel that I was unable to grant the appli¬ 
cation inasmuch as the petition had 
been filed too late,and as it also appeared 
that the new grounds of appeal which it 
was proposed to add referred to matters 
which no not seem to have been debated 
in the Courts below. I pass on now to 
•deal with the points which have been 
raised in the original memorandum of 
appeal. 

The first point is concerned with a 
question of limitation. The suit was 
brought by one Tahawwar Khan against 
three defendant?, Ali Husain, Mahomed 
Mirza Khan, a minor, and Nanhi Kha¬ 
nam. These second and third defendants 
are appellants in the present appeal. 
The claim was for recovery of R 9 . 3,363 
together with interest, and the claim 
was based uponacertain sale-deed which 
was executed in the plaintiff s favour 
on the 15th of June 1887. This 9ale-deed 
was executed by three persons, Abul 
Jlasan, Ali Husain and Mt. Nanhi Kha¬ 
nam. Nanhi Khanam 19 the widow of 
Abul Hasan and the defendant-appellant 
Mahomed Mirza is her son. By this 
•sale-deed certain property which the 
executants represented to belong to 
them was eold to Tahawwar Khan for 
a sum of Rs. 2,000 and one of the co¬ 
venants in the sale-deed reads as fol¬ 
lows: 

“If any person at any time shall create any 
dispute or if at the suit of any porson any por¬ 
tion of the lands, great or small, out of the 
share which is being transferred to the vendee, 
shall bo lost to him, then we, the executants, 
will refund to the purchaser a proportionate 
' sum °f money or will give him other land of 
same quality from our other proporty and we 
further undertake to indemnify the purchaser 
against any exponses he may incur in defending 
any suit which may be brought to recover the 
proporty.” 

It appsars that after this conveyance 
had been made a suit for redemption was 
brought against the purchaser by one 
Asad Beg, who was a member of fhe 
same family as the executants of the 
sale deed. The mortgage which Asad 
Beg sought to redeem had been executed 
in the year 1877. The mortgage was a 
mortgage with possession and the mort¬ 
gage-money was a sum of Rs. 250. When 
this suit for redemption was brought 
the purchaser, Tahawwar Khan, put for’ 
ward this sale-deed as an answer to the 
•claim, but it waa found apparently that 
1916 0/31 & 32 


these executants had no right to convey 
the property and Asad Beg’s suit for 
redemption was decreed on payment of 
the sum of Rs. 250. The result of this 
action was that the property which 
Tahawwar Khan purported to buy under 
the sale-deed of loth of June 1887 was 
lo3t to him. The preseot suit therefore 
was one on the covenant above mentioned 
for the recovery of damages for breach of 
the contract. 

The Courts below were of opinion that 
the suit was within time and for the 
purposes of limitation they relied upon 
Art. 116, First Schedule to the Limita¬ 
tion Act. The Article provides in the 
case of asuifc for compensation for breach 
of a contract in writing registered, a 
period of six years, which begins to run 
from the time the contract is broken. 
There can, I think, be no doubt that this 
was the Article which is applicable to 
the suit and indeed the learned Counsel 
for the appellants has conceded so much, 
hut his argument has been with respect 
to the time from which limitation began 
to run. He argues that limitation should 
be taken to have started from the date 
upon which the sale-deed was executed, 
inasmuch as it has since turned out that 
the vendors had no real title to the pro¬ 
perty which they were conveying. I am 
unable to accept this argument. This 
suit, as I have already said, is upon the 
covenant for title to which the defen¬ 
dant-appellant N mhi Khanam was a 
party, and it appears to me to be olear 
beyond all doubts that the breach of the 
contract complained of arose when the 
property was lost to the purchaser by 
reason of the suit for redemption whioh 
was brought by Asad Beg. It is stated 
that T>hawwar Khan lost possession on 
the 26th of March 1908 and as this suit 
was brought in May 1913, it was well 
wifhin limitation. 

The next point taken is that the plain¬ 
tiff respondent had no oause of action 
for the present suit. I am unable to see 
how any argument of this kind can be 
justified. Nanhi Khanam in the first 
Court tried to make out that she was no 
party to the deed, of sale and she also 
put forward a plea that she was a par- 
danashin woman. It has been found as 
a matter of fact, that Nanhi Khanam 
was a party to this deed and that aha 
executed it with full knowledge of its 
contents and with full appreciation o{ \ 
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the effect it was intended to produce. 
Nanhi Khanam therefore cannot be 
heard to say now that she is not liable 
on the covenant which is contained in 
the cjntract to which she was a party, 
lit was sought also to be argued that in 
the circumstances it lay upon the plain¬ 
tiffs to show that some portion of the 
consideration money for the sile reached 
the hands of Nanhi Khanam. I cannot 
illow this argument to prevail for execu¬ 
tion by Nanhi Khanam having b?en 
proved, it lay upon her, if she had aoy 
case of this kind, to show that no part 
of consideration was paid to her. It is 
true that the only money which changed 
hands on the occasion of the sale was a 
sum of Rs. 325, which is said in the deed 
to have been paid to one of the execu¬ 
tants Ali Hussain. 

That however does not in my opinion 
absolve Mt. Nauhi Khanam from liabi¬ 
lity. It has been admitted by appellants’ 
learned Counsel that at the time this 
salo-deed was made Mt. Nanhi Khanam 
professed to have an interest in this pro¬ 
perty over which she was asserting some 
claim for dower. It was probably for 
that reason that she joined in executing 
the deed. These being the facts, it 
seems to me that the appellants have no 
case whatever and that Mt. Nanhi Kha¬ 
nam was just as much liable upon the 
contarct as any of the other parties to it. 
The third ground contained in the memo¬ 
randum of appeal has not been pressed 
here. The result is that the appeal fails 
and is dismissed with costs. 

B.V./R.K. Appeal dismissed. 
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Kanhaiya Lal and Stuart, A. J. Cs. 

Baghubar Dayal— Applicant. 

v. 

Mt. Champa Kunwar— Respondent. 

Appln. in Privy Council Appeal No. 
25 of 1915, Decided on 10th Miroh 1916. 

Civil P. C. (1908), S 109-Order of re¬ 
mand by High Court directing d-*posal of 
suit on merits is not final ord-r—Test. 

An order of remand by a High Court, directing 
the disposal oo the merits of a suit dismissed by 
the Court below on piehminay issues without 
taking any evidence, is not a final order within 
the meaning of S. 109, Uv 1 P. C., inasmuch as 
the order has no effect on tho ultimate decision 
of the case. IP 248 Cl] 

In such case 'he test is whether the Court can 
go back again upon its decree after tie evidence 
has be>;n recorded and come to a different con- 
elusion: 17 All 112, (PC); llOC 1G9; 1 A L J 
2G and 15 Bom 151, (P C), Ref. [P 243 C 1] 


Order.— This is an application for 
leave to appeal to His Majesty in Coun¬ 
cil from an order of this Court remand¬ 
ing a suit to the Court of first instance 
for disposal on the merits. The suit was 
one brought for possession of aa entire 
village known as Pipra Khurd and for 
the recovery of mesne profits and was 
valued at Rs. 18,000. The plaintiff came 
into Court, impeaching a sale purporting 
to have been effected by her on the 
ground of fraud and other grounds into 
the details of which it is unnecessary to 
enter. Amongst other pleas, the defen¬ 
dants urged that the plaintiff was es¬ 
topped from maintaining the suit and 
that the claim was barred by limitation. 
The learned Subordinate Judge dismissed 
the claim, without taking the evidence, 
on the ground that the pleas of estoppel 
and limitation were fatal to the plain¬ 
tiff’s case. On appeal it was held by 
this Court that on the allegations made 
by the plaintiff, if they were true, there 
could be no estoppel; for what the plain¬ 
tiff alleged, amoDg9t other things was 
that the purchase by the father of defen¬ 
dant 1 and defendant 2 was fraudulent, 
fictitious and without consideration. In 
regard to the question of limitation, this- 
Court observed that that question could 
not be decided till tho evidence was gone 
into and that no opinion could be ex¬ 
pressed on that point until evidence was 
taken. On both tho points tberefore- 
this Court did not arrive at any definite 
findings and its direction merely was 
that the matter should be considered 
after the allegations made in the plaint 
had been either proved or not found to 
proved. S 109, Civil P. C., allows an ap¬ 
peal to His Majesty in Council from any 
decrea or final order passed on appeal 
by a High Court or by any other Court 
of final appellate jurisdiction. In Saiyid 
Muzhar Hossein v. Mt, Bodha Bibi (1; 
their Lordships of the Privy Council 


eld that 

an order comprising tho decision of the appel- 
ite High Court upon a cardinal issne in a suit, 
lat issue being one that goos to the foundation 
f the suit, and one that can nover, while this 
vision stands be disputed again, isa final decree 
,r the purposes of appeal to the Queen in Goan- 
1 n .tvvilhstanding that there may bo sufcordi- 
ite inquiries yet to be made in disposing of the 

But the principle laid down in the 
bove dooision ceases to apply where th e 

1. (1895) 17 All 112=22 I A 1=6 Sar 580 (PC): 
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inquiries directed to be made relate to 
the subject-matter cf those issues them- 
selves. In Jamna Prasad v. Itadha 
Kishen (2) it was accrgdingly held by 
this Court that an order of remand 
which wculd not necessarily have any 
'effect on the ultimate decision of the 
case, was not a final order within the 
meaning of S. 595, Civil P. C., (Act 14 
of 1392). In Muztaba Hussain v. Jamal- 
ud-din (3) Stanley,C.J., and Burkitt.J., 
held that an order of remand was a final 
decree within the meaning of S. 595, 
Civil P. C., when it desposed of the 
cardinal issue in the case. In the pre¬ 
sent case the two preliminary issues 
have not even been disposed of, for the 
direction of this Court merely amounts 
to this: that the Court below should 
determine the correctness or otherwise 
of the allegations made in tho plaint be¬ 
fore comiDg to any conclusion on those 
issues. The test as laid down by Lord 
Hobhouse in Rahimbhoy v. C. A Turner 
is whether the Court can go back again 
upon its decree after the evidence has 
been recorded and come to a different 
!conclu-ion. That test fully satisfies the 
purposes of this case. A decree a 3 defined 
by S. 2, Civil P.C., i3 a formal expression 
of an adjudication which so far as re¬ 
gards the Court expressing it, conclusively 

determines the rights of the parties with 
reg ird to all or auy of the matters in 
controversy in a suit. But in this case 
the issues raised were not conclusively 
determined, but a remand was made 
directing that determination after tho 
evidence relevant to those issues was 
gone into. The order of remand is nob 

even a final order in the circumstances 
of the case. 

The application is therefore disallowed 

with costs. 

B.V./k.k. Application disallowed . 
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2. (leos) hog 1697“ '-— 

3. (1904) 1 A L J 26. 

i. (1891) 15 Bom 165=18 I A C (PC). 
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Kanhaiya Lal, A. J. 0. 

Jagan Nath- Plaintiff-Appellant. 

a *r ,a sin ’ h 

oiae°;r z* 1 i™- *• 

sstf sr 8 . ,ud8e ' *• “/- i6th 


Evidence Act (1872\ S. 114— Suit for mo¬ 
ney due on bond—Bond alleged to be lost— 
Defendant pleading payment — Burden of 
proving payment lie* on defendant— Pre¬ 
sumption. 

Where a plaintiff suos for money dee upon a 
bond but alleg s its loss, and the defe< dan t ad¬ 
mits its execution but pleads payment, the onus 
lies on the de endani to p ove i »yu eut either by 
tbo production of the bo d tr bv other evidence 
or both. And if the defendant do-s not produce 
the b:nd, the question o its loss is only material 
in so far as it may r-ise p. presumption . no way 
or other under 114 of the Evidence Ac : 6 All 73 
and 34 All 511 (P C), RrJ. [P 213 C 2, P 2ll C 1] 

Lazhman Prasad Varma — fur Appel¬ 
lant. 

liudra Dutt Singh— for Respondent. 

Judgment. The plaintiff, ippellant 
sued in this case for the recovery of 
money due on a registered mortgage- 
bond executed by the defendant in his 

favour on the 29th June 1900. The de- 

fendaut pleaded payment. Tbo plaintiff 
did not produce the original bond bub 
filed a certified copy of it, alleging that 
his house was destroyed by fire about 
five years ago and that the original bond 
was burnt at the time. He produced 
some evidence in support of his state¬ 
ment, which was believed by the Court 
of first instance, but disbelieved by the 
lower appellate Court. The lower ap¬ 
pelate Court, however, did Dot express 
any opinion on the merits, of that evid¬ 
ence. 

In a case where the execution of a 
mortgage bond is admitted, the question 
cf loss is not of much imp rtance except 
ns rendering improbable or probable the 
corr e =t n « s8 Oi « plea 0 I payment, 
which tho debtor may set up. S. 
65 of the Indian Evidence Act loquires 
proof of the loss where the exe¬ 
cution of the document is not ad¬ 
mitted by the person who is sought to 
be made liable on it. Secondary evi 

denes can be given of the contents of a 
document when the existence, condition 
or contents of the original are proved to 

^ . ad “ ,fct l 0d l ? anting by the person 
against whom it 13 sought to be proved 

or by his representative-in-interest. The 
exeoutmn of the bond having been admit¬ 
ted, the onus lay ou the defendant, a8 
pointed out in Chum Knar v. Udai Ram 
(1), to prove paymeot either by the pro 
duction of the bond or by other evi' 

deuce or both. The defendant did not 

Z d , UCe t )\u hon * and th9 Question o! 
theloss^fjheonginal is on'y material 

(1) [1883] 6 All 78 (P“Ch--- 
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in so far as it may raise a presumption 
one way or the other un ler S. 114 of the 
Indian Evidence Act: Chaudhri Muham¬ 
mad Mehdi Hasan Khan v. Sri Mandir 
Das (2). Too appeal is, therefore, allowed 
and the case remanded to the lower ap¬ 
pellate Court with a direction to reinstate 
theappeal under its original number and 
to dispose of it in accor lance with law. 
The costs will abide the result. 

B.V.Jr.K. Appeal allowed. 

(2) [19121 84 All 511=17 1 C 896=15 O C 
278=30 1 A GS (P C). 
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Stuart, J. C. 

Mahomed Ramzan Ali Khan —Plain¬ 
tiff—Appellant. 

v. 

Muhammad Nasir Khan and others — 
Defendants—Respondents. 

Second Appeal No. 533 of 1914, Deci¬ 
ded on 28th April 1916, from decree of 
Dist. Judge., Rae Bareli, D/- 8th Septem¬ 
ber 1914. 

(a) Mahomedan Law — Joint family—Bro¬ 
thers living in commensality — Presumption — 
Particular transaction by one not for benefit 
of all. 

Mahommcdan brothers, who live in com¬ 
mensality, do busine-s together, share the same 
premises, divide up expense* and *-njoy profits in 
common, cannot on that acc u t ne r garded as 
members of a joint fa n»ly. No presumption 
can bo drawn to tb • effect that a particular 
transaction conducted by one of them was car¬ 
ried out from the joint family funds and was 
for the bonefit of all of them. IP 215 n 2) 

(b) Contribution—Satisfaction of deed by 
one joint execution—Suit for contribution 
maintainable. 

Where one of the joint executants of a simple 
deed satisfies the money due on it by executing a 
usufructuary mo tgage-decd, bis suit for con¬ 
tribution against tbo other joint executants is 
entertainable even before tho morteago-debt is 
satisfied: 95 / C 439. LP 246 C 2] 

(c) Contribution — Suit for contribution 
barred against one joint executant — Full 
decree against other—Person paying in ex¬ 
cess entitled to recover. 

Where a suit is dismissed as time-barred as 
against one of two joint executants of tho deed 
in suit, and decreed in full a- against the other, 
who thereafter satisfies the decree, tho latter can 
nevertheless claim contribution from the former 
in respect of the amount which he has paid over 
and above what was due from him [P 24G C 2J 

Gokaran Nath Misra—lor Appellant. 

Sami U11ah JJeg—ior Respondents. 

Judgment. — Muhammad Khudayar 
Khan, Muhammad Ramzan Ali Khan, 
and Ahamad Ali Khan were the three 
sons of Muhammad Asad Ali Khan, 


Talukdar of Pahremau. After the death 
of their father the three brothers lived 
together. They held tho landed property 
of tho family in common and divided the 
profitg among themselves. Muhammad 
Ishaq Khan and his son Muhammad 
Ismail Khan, residents cf the town of 
Rae Bareli, were owners of two houses 
Nos. 573 and 607 in that town. These 
persons had borrowed a certain amount 
of money from Baij Nath Shukul, a 
money-lender of the Rae Bareli district, 
on the foot of two deeds of mortgage, 
dated 6th August 188') and 28th Feb¬ 
ruary 1883, by which tho two houses in 
question were mortgaged. On 12th Feb- 
ruary 1887 they transferred their re¬ 
maining interests in those houses to 
Muhammad Ramzan Ali Khan by a deed 
of sale, which recited that they had 
borrowed the money from Baij Nath 
Shukul on the security of Muhammad 
Ramzan Ali Khan, and being unable to 
satisfy the debt or indemnify Muham¬ 
mad Ramzan Ali Khan in any other 
manner now transferred their interest 
in the houses to him. T|ie consideration 
of tho sale deed was Rs. 900. On 12th 
February 1837 Muhammad Ramzan Ali 
Khan executed a simple deed in favour 
of Baij Nath Shukul for Rs. 952, which 
was accepted by Baij Nath Shukul in 
full satisfaction of his claims due on the 
previous mortgages. On 10th February 
1896 Muhammad Ramzan Ali Khan and 
Ahmad Ali Khan executed a simple deed 
in favour of Baij Nath Shukul, which 
carried off the amount due on the deed 
of 12th February 1887 and two other 
debts which were due not from the exe¬ 
cutants but from Khudayar Khan. The 
consideration was stated to be Rs. 1,328, 
made up as follows: 


Due under the deed of 12th Feb¬ 
ruary 18S7 ••• 

Due under a deed of 18th October 
1888 executed by Khudayar 

Khan 7* 

Due under a deed dated 13th Cbait 

Sudi 1945 Sambat executed by 

Khudayar Khan 


Rs. 

1.148 

80 

100 


Total ... 1.328 

Muhammad Ramzan Ali Khan re- 
tered the deed. Ahmad Ah Khan did 
; register it. Baij Nath Shukul 
,ught a suit on the basis of the deed 
10th February 1897 in January 1JU/ 
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against Muhammad Ramzan Ali Khan 
and Ahmad Ali Khan. Ahmad Ali 
Khan pleaded that as he had not re¬ 
gistered the deed the suit was time- 
barred against him. This plea was ac¬ 
cepted. The suit against Ahmad Ali 
Khan was dismissed and the suit against 
Muhammad Ramzan Ali Khan w^s de¬ 
creed on 25th March 1907 for Rupees 
2,645-3-3. Muhammad Ramzan Ali 
Khan subsequently satisfied this decree 
in the following manner: He paid on 
8 th August 1907 Rs. 417-15-1. He paid 
on 27th March 1908 Rs. 610.6-10. He 
executed on 5th October 1911 a register¬ 
ed deed of usufructuary mortgage in 
favour of the decree-holder for a con¬ 
sideration of Rs. 2,479-1-0. Under the 
terms of this deed he placed the decree- 
holder in possession of certain of his 
own property. In the year 1897, Mu¬ 
hammad Khudayar Khan having died, 
the family property was divided by 
means of an arbitrator's award dated 6th 
November of that year. On 13th Octo¬ 
ber 1913 Muhammad Ramzan Ali Khan 
6 ued (l) the heirs of Khudayar Khan 
defendants 5 to 8 and (2) the heirs of 
Ahmad Ali Khan, defendants 1 to 4, for 
contribution with regard to the amount 
he had paid in satisfaction of the decree. 
The Subordinate Judge of Rae Bareli de¬ 
creed his suit against all defendants. 
The two sets of heirs appealed to the 
District Judge. The heirs of Khudayar 
Khan were held by the District Judge 
not to be liable to contribute. 

Their appeal was allowed and the 
decree against them was set aside. The 
heirs of Ahmad All Khan were held to be 
liable to contribute and their appeal was 
dismissed. Muhammad Ramzan Ali Khan 
has appealed in Second Civil Appeal 
No. 533 of 1914, against the heirs of 
Khudayar Khan.aod the heirs of Ahmad 
Ali Khan have appealed in Second Civil 
Appeal No. 2 of 1915 against the decree 
passed against them. These appeals have 
been heard and will be decided together. 
It is pointed out by the learned counsel 
for Muhammad Ramzan Ali Khan that 
the three brothers lived jointly and that 
a portion of the consideration of the 
deed of 10th February 1896 was for the 
satisfaction of debts inourred by Khuda¬ 
yar Khan. He also lays great stress on 
the interpretation that he plaoes on the 
award. He argues that a olause in the 
award, apportioning the liability of debts 


due from the family to Baij Nath Shukul 
to the extent of R3. 1,100, can refer only 
to the amount due on the deed of 10th 
February 1896. He sugg-sts that the 
figure Rs. 1,100 is entered by error in 
place of Rs. 1,328 with interest. He 
therefore asks that a decree should he 
passed against the heirs of Khudayar 
Khan. With regard to the first point I am 
unable to decide in his favour. The three 
brothers are proved to have lived in com- 
mensality. They appear to have dore 
their business together, to have shared, 
the same premises, to have divided up 
expenses, and to have enjoyed profits in 
common. But their position was very, 
different from the position of members 
of a Hindu joint family. No presump¬ 
tion can be drawn to the effect that a 
particular transaction conducted by one 
of the brothers was carried out from the 
joint family funds and wa9 for the bene- : 
tit of all three. It cannot be suggested' 
that the mere fact that Mohammad 
Ramzan Ali Khan purchased tho right 
of equity of redemption, in certain houses 
can be held to show that ho purchased 
that right of equity of redemption, nob 
only on behalf of himself but on behalf 
also of his two brothers or that family 
fands passed or that family property 
was pledged in the oourse of the tran¬ 
saction. It was fcr'the plaintiff to estab¬ 
lish by evidence that the transaction 
was cf the nature that he alleges, not an 
individual transaction conducted by 
Muhammad Ramzan Ali Khan for hisown 
benefit, but a family transaction con¬ 
ducted by Muhammad Ramzan Ali cu 
behalf of the family. He has not estab¬ 
lished that point in any way and I am 
unable to hold that the transaction was 
other than what it appears on the face 
of it to be, that is one conducted by 
Muhammad Ramzan Ali Khan for his 
own benefit. 

It is to be observed that in clearing off 
the debts due to Baij *Nath Shukul, 
Ahmad Ali Khan joined with Muhammad 
Ramzan Ali Khan. This oiroumstance 
does not however show that Khudayar 
Khan was a party to the transaction. 
The arrangements between Muhammad 
Ramzan Ali Khan and Ahmad Ali Khan 
are not disolosed by direot evidenoe, bub 
it is dear enough chat Ahmad Ali Khan 
consented , to join Muhammad Ramzan 
Ali in undertaking the liability to satisfy 
the debts of Baij Nath Shukul. This is 
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evidenced by the terms of the deed of 
10th February 1896. It is tru3 that when 
the deed of 10th February 1893 \va3 
executed to satisfy the liability due 
under the deed of 12th February 1S37, 
Muhammad Ramzan Ali Khan and 
Abroad Ali Khan cleared off two small 
debts due from Khulayar Khan. But 
the amount of consideration with regard 
to those debts was a very minor matter, 
and I should not be justified in presum¬ 
ing that Khudayar Khan had accepted 
or incurred »nv liability with regard to 
Baij Nath Shukul in respect of the 
satisfaction of the original mortgage- 
deed owing to the circumstance that the 
satisfaction of two small debts due from 
him to Baij Nath Shukul was included 
in the consideration. The last point re¬ 
mains, whether un ler the terms of the 
award the heirs of Khudayar Khan be¬ 
came liable for the satisfaction of Brij 
Nath SbukuFs claims under the deed of 
]Q$h February 189G. This is a question 
largely of fact and in so far as the learn- 
ed District Judge’s decision is a finding 
of fact I am unable to interfere with it. 
Apart from that however I would not be 
like'y to come to a conclusion that the 
agreement to pav up debts duo to Baij 
Nath Shukul for Rs. 1,100 can be inter¬ 
pret! as an agreement to satisfy the 
deed of 10th February 18'JG, which was 
for the amount of Rs. 1,323. Thus the 
appeal of the plaintiff No. 533 of 1914 
fails. 

The learned counsel for the heirs of 
Khudayar Khan and Ahmad Ali Khan 
has in resisting the one appeal and sup¬ 
porting the other relied on the decision 
of their Lord-hips of Appeal in Maxwell 
v. Jameson (1), relied on by Mr. Lindsay 
in Thakura'n J agannath Knar v. Sheo 
Singk (2) (Secoud Civil Appeil No. 90 of 
1915, decided on 26th January 191G). 
Too latter decision is unreported. I am 
not of opinion that the decision in 
Maxwell v. Jameson (1) can he applied 
as against the plaintiff-appellant in the 
present appeal. There the Court of ap¬ 
peal lai 1 down that in a case in which 
one out of fnir executants of a promis¬ 
sory note had satisfied the amount due 
on that promissory note by giving his 
own bond in satisfaction but whore no 
money had been paid either on account 
of the bond or the note, no suit for con- 

1 (IbTh/ IU6 E R 236. 
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tributicn coulJ lie as against the three 
other executants. The reason is givenat 
p 287. Ba\ley, J., said: 

Then a? the authorities differ, it becomes 
necessary to look to the ica on of the t V ing. No 
money has yet come out of the phi- tiff's pocket, 
and non constat that any ever will, tor if be re¬ 
covers from the defendant in the present action, 
still it is possible that he may r ever pay it over 
to Batson & Co. Thenth® p3r»od of time at which 
his remed\ against the detendani shall commence 
has not yet arrived. If hrr< after he is compelled 
to pay the money due up n ibe bond, he may 
then have his remedy against Jameson for bis 
contribution.” 

The ratio decidendi there was that the 
plaintiff had satisfied the joint promis¬ 
sory note by giving his individual pro¬ 
mise to pay which the holder hid accep¬ 
ted in full satisfaction of the amount 
due, and that the plamtiff had parted 
with nothing, and had dene nothing 
more than undertake a fresh obligation. 
The principle would not apply in my 
mind to a case such as this 9 where the 
plaintiff has executed a deed of usufruct- 
uary mortgage and has assigned valuable 
property to the creditor in erder that 
the profits may he enjoyed in lieu of in-j 
terest and that the property may beheld 
a3 security for the payment of the debt. 
For what will happen here? Either the 
plaintiff will be forced to re-pay the 
money if ho wishes to recover his pro¬ 
perty or if ha fails to re pay the money 
the mortgage will become irredeemable 
and the mortgagee will become full 
owner of the property transferred. Tnere- 
foro I cannot considor the doctrine laid 
down in Maxwell v. Jameson (l) as any 
authority for the position taken up by 
the heirs of Khudayar Khan and Ahmad 
Ali Khan. The appeal, however as I 
have already shown, fails on the merits 
as against the heirs of Khudayar Khan. 
I now come to the decision of the second 
appeal. Here again I find that the 
learned District Judge is right. It is true 
that the suit was dismissed against 
Ahmad Ali Khan. But Muhammad 
Ramzan Ali Khan was left to discharge 
an obligation on a need under which he 
was jointly and severally liable and is 
entitled therefore to claim contribution 
in respect of the amount which he has 
paid over and above the amount t^at was 
due from him This appeal therefore 
fails also. 

As a result I dismiss both the appeals 
with co9ts. 

B.V./u.K. Appeal dismissed. 
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Lindsay, J. C. and Stuart, A. J. C. 

Raghunandan and another Defen¬ 
dant?—Appellants. 

v. 

Jageshar Singh and another —Plaintiff 
and Defendants—Respondents. 

Second Appeals Ncs. 72 and 73 of 1914, 
Decided on 17th August 1915. 

(a) Oudh Lows Act (1876)—Pre emption — 
Right of Right is personal and heritable. 

Too right of pre-emption created by the Oudh 
Laws Act h a personal right in the owner inci¬ 
dent ou the ownership of land and is heritable. 

IP 249 C 2] 

(b) Oudh Laws Act (1876) —Pre-emption — 
Right—Person inheriting property from per¬ 
son having right of pre-emption can claim 
preemption. 

A person who had no right of pre-emption at 
the date of sale but who iuherit j d the property, 
by reason of the ownership of which th* right of 
preemption a*cse, from a person who had *uch 
a light, can claim pre-emption. [P 249 C 2] 

Gokaran Nath Misra — for Appellant. 

Bisheshar Nath —for Respondents. 

Order 

Stuart, A. J. C.— A decree was passed 
in favour of Sheo Charan on ISth August 
1906 for the foreclosure of 9 bighas 19 
biswa9 under-proprietary land inMalona, 
Unao District. A decree wa3 passed in 
favour of Sheo Charan on 14th May 1907 
for the foreclosure of 6 bighas 14 biswas 
19 biswanais in the same district. 

Sheo Charan is now represented by Ra- 
ghunandan and Bans Gopal defendants 
1 and 2, a d appellants in Appeals N 03 . 
72 and 73. On 16th August 19 1 2 Jageshar 
Singh fi ed Suit No. 209 to enforce a 
right of pre-emption with respect to 9 
bighas 19 biswas. On 19th September 
1912 Jageshar Singh filod Snit No. 241 
to enforce a right of pre-emption with 
regard to 6 bighas 14 biswas 19biswansi 8 . 
These suits wore dismissed by the Munsif 
but decreed by the learned Subordinate 
Judge on appeal. Jageshar Singh based 
his right of pre-emption on the fact that 
he had succeeded as reversioner to a cer- 
tain A-adho SiDgh, the owner of under- 
■proprietary land in Malona. Madho Singh 
had died without issue and his widow 
Mt. Jhogara had succeeied to a widow’s 
•estate in respect of his property She 

ft? in 1908 W07. On the death 

•of Mt. Jhogara she was succeeded by 

MadZ i aU8h ‘ er and the filter of 
S Q- g ; aud on ^Uraja’s death 
Jageshar Singh succeeded. Jageshar Singh 


has no property in the village of Ma¬ 
lona with the exception of the property 
which he inherited as reversioner of 
Madho Singh. At the time that the de¬ 
cree for foreclosure was passed, Jageshar 
Singh had thus no proprietary or under¬ 
proprietary right iD the village. The 
appellants pleaded that in those circum¬ 
stances Jageshar Singh had no right of 
pre-emption. They further pleaded that 
the suits were barred by limitation, that 
they themselves bad acquired uaier-pro- 
prietsry land inMalona in 1907, and that 
Jageshar Singh’s title was no better than 
theirs. The appeal raises these three 
points again. I do not propose to dis¬ 
cuss the last two. I note uith regard 
to the first point that a similar question 
came before a full Bench of the Allahabad 
Hii?h Court in 1909 aod on that occa¬ 
sion there was a difference of opinion 
between the learned Judges composing 
the Bench. Richards and Tudball, J J., 
decided that where a right to claim pos¬ 
session of property by pre-emption was 
at the date of the transfer with a person 
who preferred no claim, that person’s 
heir could make a claim within tho 
period of limitation allowed. Banerji, J., 
took a different view. He held that the 
right of pre-emption being a right of sub¬ 
stitution, the heir of the pre-emptor, not 
having himself a right of pre eruption at 
the date of the transfer, could Dot main¬ 
tain a suit. The view taken by the 
majority of the Judges in that case: 
Wajid Ah v. Shaban (l), is to a certain 
e*tent the view taken by Wells, J. C., in 
Mt. Muna Kucr v. Abdhut Singh (2). 
This was a single Judge case and the 
reasons given by Mr. Wells are not de¬ 
tailed. It has been suggested to me by 
the learned Counsel for the appellants 
that, in view of the importance of the 
legsl point involved, these appeals jhould 
be deoided by a Bench of this Court. I 
think that he is right on this point. The 
Allahabad decision is an interesting one, 
and the reasons given by the dissenting 
Judge deserve careful consideration. The 
point is not easy and, although I am 
averse to adding to the work of the Bench 
by references, I think that tho impor¬ 
tance of the point involved distinctly 
justifies a reference in this case. As I 
propose to refer the case to a Bsuoh it is 

pxpre-sno 0 D i n i nn 
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on any of the points involved in the ap¬ 
peals. I therefore refer Appeals Nos. 72 

and 73 of 1914 to a Bench for decision. 

* * * * 

Judgment. — The facts of the cases, 
out of which these appeals arise, are 
given sufficiently in the order of re¬ 
ference. We need not repeat them. The 
learned Counsel for the appellants has 
conceded that he cannot succeed on the 
two latter points, that is to say, he does 
not new contend that the suits were 
barred by limitation, or that the appel¬ 
lants had acquired under-proprietary 
rkhts in Malona in 1907, and had as 
gcod a title as that of Jageshar Singb. 
The only point for determination is thus 
the point which was referred, that is, 
whether a right of pre emption created 
by the Oudh Laws Act of 187G devolves 
by inheritance. In the case of Sheo 
Narain v. Hira (3) a Full Bench of the 
Allahabad High Court decided, in a case 
where there was a right of pre emption 
under the wajibularz which a share¬ 
holder could claim and enforce in res¬ 
pect of a sale of property, that a person 
purchasing the said share-holder’s in¬ 
terest in the village subsequently to the 
sale could not claim and enforce pre¬ 
emption as his vendor might have done. 
This decision was with reference solely 
to the validity of a transfer of a right of 
pre-emption, and was based to a consi¬ 
derable extent on a consideration of the 
to co-shares arising from the introduction 
of a stranger into the co-parcenary body. 
The learned Judges composing the Full 
Bench were of opinion that it would be 
contrary to the fundamental principle of 
the right of pre emption, whether it exis¬ 
ted under the Mahomadan law or 
under a custom, to permit a stranger to 
oust a person who was not a stranger at 
the time of sale. Thus the reasoning 
from which this decision resulted would 
not have application to the case of an 
heir of a pre-emptor who would not ordi¬ 
narily be considered a stranger to the 
members of the co-parcenary body. In 
Maliomad Yusuf Ali Khan v. Dal Kuar 
(4) a Bench of that Court decided that 
the daughter of a Hindu mother in 
whose favour her mother had relin¬ 
quished her interests in her late husband's 
property had a right to pre-emption, 
although the sale which she sought^ to 

3. (1886) 7 All 585. 

4. (1898) 20 All 148. 
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set aside had occurred before the date of 
the relinquishment. The Bench here 
decided that the daughter was entitled 
to this right although she had obtained 
her position in the village through a 
transfer, because she was not a stranger. 
In Kaunsilla Kunwar v. Gopal Prasad 
(5) a Bench of that Court decided that 
the heir of a person entitled to pre-emp¬ 
tion inherited the right in respect of a 
transfer made prior to his succession. In 
that case it was argued that a right of 
pre-emption was a purely personal right,, 
and inasmuch as the deceased was alive 
at the date of the transfer and had not 
chosen to exercise his right of pre-emp¬ 
tion, that right, being personal to hira, 
became exhausted. The Bench decided 
against this contention, holding that a 
right of pre-emption is a right which 
is incident to or arises out of the owner¬ 
ship of land, and that the persons who 
are for the time being entitled to the 
land to which the right is incident may 
exercise the right, so long as it is not 
barred by limitation or by conduct or 
circumstances which would render it in¬ 
equitable on their part to enforce the 
right. This decision carried the point 
somewhat further and suggested that a 
right of pre-emption passed on transfer 
with the ownership of land. Tbe ques¬ 
tion came again on a reference before a 
Full Bench of the Allahabad High Court 
in Wajid Ali v. Shaban (l). The point 
raised in that appeal was exactly similar 
to the point now before us. There the 
property was sold on tbe 8th of July 
1905. Bakht Ali was entitled to exer¬ 
cise a righs of pre-emption. He did not 
do so. He died before the period for 
filing such a suit had expired, and was 
succeeded by his grandson, Ali Ahmad, 
who previous to his succession had no 
proprietary right in the village. Tbe 
question was whether Ali Ahmad, who 
had no right of pre-emption at the date 
of sale, but who inherited the property, 
by reason of the ownership of which the 
right of pre-emption arose, from a per¬ 
son who had such a right, could claim 
pre-emption. The case first came be¬ 
fore a Bench which considered that 
there wa 9 a conflict between the princi¬ 
ples enunciated in Sheo Narain v. Tina 
(3) and those enunciated in Kaunsilla 
Kunwar v. Gopal Prasad (5). The deter¬ 
mination nf_thfl_appflal was accordingly 

5. (1906) 23 All 124. 
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referred to a Full Bench. The full Bench 
consisted of three Judges. The majority 
decided that, where aright of pre-emption 
existed by custom as recorded in the 
village Wajib-ul-arz,the right having once 
accrued did not of necessity lapse by the 
death of the pre-emptor before making a 
claim, and that in those circumstances 
the right descended along with the pro¬ 
perty in virtue of which it subsisted to 
the heir of the pre-emptor, though it 
would not pass to a stranger to whom 
the property was transferred. The 
learned Judge, who dissented from this 
decision, considered that the right of 
pre-emption being a right of substitu¬ 
tion, the heir of a pre-emptor, not having 
himself a right of pre-emption at the 
date of the sale, could not maintain 
a suit. 

We have had the advantage of hearing 
the question argued carefully from both 
points of view. We have only to decide 
the question with regard to inherited 
rights, and on that point we concur with 
the decision of the majority cf the High 
Court of Allahabad in Wajid Ali v.Sha- 
ban (l). It was Doted by Tudball, J., at 
pages 637 and 638 that a right of pre¬ 
emption based on custom is not always 
a right which is incident to or arises out 
of the ownership of land. In many 
cases the custom gives the right to a 
blood relation independently of the-ques- 
tion as to whether he is a co-sharer or 
not. 

The right of pre-emption, with 
which we are concerned in the present 
oase, is according to the conditions of 
the Aot of the Legislature which has 
created it, of the nature of a personal 
righs, which at the same time is inci¬ 
dent, to the ownership of land. While 
making this distinction we accept, how¬ 
ever, the dicision of the majority. Our 
conclusion to that effect is supported by 
two decisions of the Punjab Chief Court 
The conditions in the Punjab resemble 
closely the conditions in Oudh. Where¬ 
as the right of pre-emption in the 
Province of Agra is created by custom, 
the right in the Punjab and in Oudh is 
oreated usually by the provisions of an 
Act of the Legislature. In Fateh Khan 
v.Mahomad (6) it was decided that 
where a plaintiff in a pre-emption suit 
had died pendente lite, his heirs and re¬ 
presentatives OOUld continue the anil-. Tri 
6. (1893) 93 P. R. 1898. -- 
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Faqir Ali Shah v. Earn Kishen (7) a 
Full Bench of the Punjab Chief Court 
decided that a right to sue for pre-emp¬ 
tion upon a cause of action which 
accrued to a person in bis life time 
passes at his death to his successor who 
inherits the property through which the 
right has accrued. It was contended in 
that case that under sections 13 and 16 
of the Punjab Laws Act the right to pre¬ 
emption was a personal right. Th6 
Court found that in the Panjab the 
right was to some extent a personal right 
but decided that it could be inherited. 
In the judgment of the Chief Judge at 
page G41 he lays down: 

“ The right was no doubt a personal one in (he- 
father based on his land, but I can see no rea-on 
why such right cannot be inherited by the sou. 
]f the father had waived or otherwise disposal 
of his light this would no doubt be binding on 
the sen, as the father was lepresenting the- 
whole estate. 

“ Where, however, tho father has done 
nothing of the kind, hut Ins simply taken no 
steps in the u atter, thcro seems to me no reason 
why tho sen should not step into the shoes of 
bis father and take the same action as the father 
could have done.” 

We consider that the words used in 
that decision as to the right of pre-emp¬ 
tion in the Punjab apply equally to the 
right of pre-emption in Oudh, in so far 
as it is created by the provisions of 
Chapter 2 of Act 18 of 1876. The right 
in Oudh is also a per6onal right in the 
owner incident on the ownership of the 
land. There is no reason why such a 
right should not be inherited. If the 
notice required by S. 10 be not served on 
the holder, his heir i9 entitled to bring a 
suit under the provisions of S. 13. This 
decision of ours refers only to the cases 
of transfers by inheritance. We have 
not to interpert the law with reference 
to transfers by a voluntary act of owner. 

For the above reasons we dismiss 
Appeals Nos. 72 and 73 of 1914. The 
appellants will pay their cwn costs in 
each appeal and these of the contesting 
respondent. 

——Yi/jyL _ Appeal dismissed. 
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Stuart, J. C. and Kanhaiya Lal, 

A. J. C. 

All. Ganesha and another — Plaintiffs — 
Appellants. 

V. 

Nageshar fiakhsh Singh —Defendant— 
Respondent. 

First Appeal No. 17 of 1911, Decided 
on Sth August 191(5, from decree of Sub- 
•Tu ’ee, Gonda, D - 23rd December 1913. 

Hindu Law—Alienation—Legal necessity — 
Prior debt not proved to exist or for legal 
necessity Debt incurred to pay prior debt 
•not for legal necessity. 

A dcb f cannot bo said to have been incurred 
for legal necessity, if it is taken t' pay up a prior 
debt, which in itself is not proved to hive exis¬ 
ted or to Inve been incurred for legal necessity. 

[P 252 C 1] 

Gokiran Nath Misra —for Appellants. 

Jagmohan Nath Chak —for Respon¬ 
dents. 

Judgment. —In this case Mt.Ganesha 
and her son Kedar Nath seek to impeach 
the 3ale of Miuza Sonabra effected by 
Mt. Rani, Mr.. Maharani an 1 Mt. Ba^aota 
in favour of Thakur Mrituujaya Bakhah 
Singh, the father of the defendant-res¬ 
pondent, on 30th Djcember 1871. The 
village in question was decreed in favour 
of Mt. Rani, Mt. Maharani and Mt. 
Bisanta by a settlement decree date! 6th 
December 1869. No eanad was granted 
to the sail ladies in resp3ct of the above 
property. The decree aforesaid recog¬ 
nized their superior proprietary rights 
in the village and restored those rights to 
them, subject to the rights of their co- 
sharers. On 17th Djcember 1915, Mt. 
Ganesha v. Thakur Nageshar Baksh 
Singh (1) it was held by this Cjurt that 
the effect of that decree was to restore 
to them the interest which they held 
prior to the confisc ition, that the ladies 
were given the village as representing a 
certain ho ly of proprietors, with the do- 
tails or particulars of whose title the 
Government, when releisingthe property, 
did not trouble itself, and that the object 
of the reservation of the rights of the co¬ 
sharers was to loxve the antecelent title 
of persons/ not claiming alversely to 
thorn who got the docre*. undisturbed. 
In was further held th it the possession of 
Mt. Bisanta was not adverse to Mt. R*ni 
and Mt. Maharani, that on the death of 
Mt. Bisanta in 1885, and of Mt. Maha- 
rani_in_188S, Mt. Rani became entitled 

i. (1910) 31 I 0 2 37 = 19 OC1. 
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to the exclusive possession of the village* 
and that on the death of Mb Rani in 
1908. her daughter Mr. Ganesha became 
entitled to claim the property as the re¬ 
versionary heir of Mt. Rani, the last lifo- 
estate-holder. 

On the qestion of custom and estoppel, 
the findings of this Court were that the 
la lies had no absolute right to transfer 
otherwise than for legil necessity, and 
that the agreement of 26th December 
187*2, upholding the 9ame, was obtained 
from Mt. Ganesha during her minority 
without its full effect having been ex¬ 
plained to her, and was not therefore 
legally enforceable. This Court accord¬ 
ingly remitted an issue to the Subordi¬ 
nate Judge of Gonda to ascertain whe¬ 
ther the sale in question was effected for 
consideration and for legal necessity and 
if so, to what extent. The finding of 
the learned Subordinate Judge on both 
the points is in the negative, and its 
correctness is impugned before us. The 
sale purports to have been executed in 
lieu cf Rs. 4,000, no portion of which 
was paid at the time of execution or be¬ 
fore the Sub-Registrar. It is stated that 
the money was paid to the ladies seven or 
eight months prior to the execution of 
the sale-deed and that a promissory note 
was written in favour of Thakur Mritun- 
jaya Bakhsh Singh, which was returned 
to the ladies and torn up by them at the 
time when tHe sale-deed was executed. 
No account-book or other reliable evi¬ 
dence is however forthcoming in proof 
of that allegation, beyond the statemont 
of Durbari Dd, who describes himself as 
having been then in the service of the 
vendee. IIo asserts that the account- 
books, in which the payment of that sum 
was entered, were carrieI away by Hoods, 
the house in which they were kept hav¬ 
ing come down; but no explanation is 
given as to why no mention of the pro¬ 
missory note was made either in the sale- 
deed or at the time of its registration. 

Ho admits that Mathura Nath had 
come with Mt. Rani and Mt. Maharani 
in connexion with the sale and that the 
6ale was talked over for about a week or 
10 days prior to the sale. If that was 
so there was no occasion for the money 
to have been paid to the ladie9 seven or 
eight months prior to the execution of 
the sale-deed. It was also unlikely that 
the payment of such a Urge sum should 
have been made to the ladies on tno 
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strength of a promissory note without 
any security. Mathura Nath was at that 
time the general agent of the ladies. lie 
was -married to Mt. Raj Kunwar, the 
daughter of Somant, who was a brother 
of Gokaran. By her he had three tons, 
Ishri Lai. Babu Ram alias Jai N train 
and Bish Nath. Sant Bakhsh the sou of 
Bi3h Nath was married to Mt. Gmesha. 
He also had another wife, Mt. Chironja 
(the daughter of Jawahir, a cousin of 
Gokaran and Somant), by whom he had 
two eons, Hanuman D.it and Durga Dat. 
Mathura Nath had by virtue of his rela¬ 
tionship a considerable amount of influ¬ 
ence with these ladies. He succeeded 
in getting a muafi grant of 220 bighas of 
cultivated land aud SO bighas of waste 
land in the village Sonahra, made to him 
by the purchaser (Ex. 4). Tne grant was 
made within twelve days of the execu- 
iton of the sale-deod by the ladies, and 
it may well be doubted bow far the sale 
was really effect* d in the interest of Thakur 
Mritunjaya Bakhsh Singh or in that 
■aboveol Mathui a Natbto whom the grant 
was made. The ladie3 are dead, and it 
is difficult to ascertain the circumstances 
in which the sale-deed was executed by 
or obtained from them, and the agree¬ 
ment subsequently taken by the vendees 
from the two wives and four sons of 
Mathura Nath and from Mt. Ganesha the 
wife of his grandson during her minority 
iu confirmation of the sale is of no value. 

Assuming for the sake of argument 
that the consideration specified in the 
sale-deed was p.id to the ladies, there is 
no reliable evidence to show that it was 
required for legal necessity. It is stated 
on behalf of the dofsndant-respondent 
that the money was required to pay up 
a prior mortgage, effected by the ladies 
themselvrs in favour of Raghubir Singh, 
and to defray the expenses connected 
with the marriage of Mt. Ginosha. It 
appears that on 9th November 1865 the 
ladies had executed a mortgage in favour 
of Raghubir Singh for Rs. 1,901, with a 
provision for delivering possession over 
the property mo tgaged, namely the 
village Sonahra, and for foreclosure in 
the event of non-payment of the mort- 
gage-money within a certain period 
(Ex. A-23). The ladies filed a suit for 

(F*Tf ,0 n ° • th .u mortgage 1871 
(Lx. 32) alleging that they had tendered 

the mortgage-money on 14th June 1870 

which the mortgagee had refused to ac’ 


cept. In that suit Sadhan Lai was exa¬ 
mined and his statement was thrt be had 
been in actual possession of the village 
Sonahra as an assignee of the Govern¬ 
ment revenue till he was ejected by 
Righubir Singh in 1865 (Ex. 33). That 
suit was decreed, and the mortgage-money 
appears to have been paid to Righubir 
Singh sometime iD January 1872. There 
is nothing however to show that the 
mortgago made by the ladies on 9th 
November 1865 was made for legal neces¬ 
sity. The suggestion is that the money 
was required to pay arrears of the re¬ 
venue due to Sadhan Lai, hut if Sadhan 
Lai was in possession till 1865, there was 
no occasion for the ladies to have paid 
any arnars of revenue in respect of the 
village for any period antecedent to the 
death of Sheo Dayal. 

The latter died sometime in 1S65. In 
1366, 1867 an! 1868 we find Sadhan Lai 
filing suits for arrears of rent against his 
tenants (Exs. 34-37). Therefore the story, 
that money was required by the ladies 
for paying arrears of revenue from the 
time of Sheo Dayal, cannot be Lusted. 
It is further stated that Rs. 400 were 
taken to pay a prior debt due to Misri 
Lai, but there is no satisfactory proof 
that such a debt existed or was due by 
Sheo Dayal. Iu regard to the remainder 
of the consideration of the mortgago effec 
ted by the ladies in favour of Raghubir 
Siogh, there is similarly no proof that it 
was required for any legal necessity. 
That mortgage is not therefore one by 
which the reversioners of Sheo Dayal 
can be held legally liable. If the ladies 
took any money from Thakur Mritunjaya 
B*khsh Singh to pay the mortgage-debt 
due by them to Raghubir Siogh, it was 
not money for the repayment of which, 
on the death of Sheo Dayal, they cculd 
bo justified in selling the village. It i 9 

further alleged that Rs. 2,000 were re¬ 
quired for the expenses of the marriage 
of Mt. Ganesha but it is clear from the 
plaint Gled by Durga Dat and his brother, 
Sant Bakhsh, the huabaud of Mt. Ganesha’ 
against Mb. Rani for the possession of 
certain plots in 1883 (Ex. 2d), that Mt. 
Ganesha was married to Sant Bakhsh 
sometime in June 1869, that is about 
about two years and a half prior to the 
execution of the sale-deed. The evidence 
°t Drigbijai Singh, one of the witnesses 
of thedefenlant-respondent. also shows 
that the marriage of Mt. Ganesha had 
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taken place several years prior to the 
sale. 

We agree therefore with the learned 
Subordinate Judge in his finding that no 
legal necessity was established to justify 
the sale. Whether the sale was due to 
some arrangement between Mathura Nath, 
the general agent of the ladies, and 
Thakur Mrituojaya Bakhsh Singh the 
vendee, it is difficult to say. The tran¬ 
saction is not free from suspicion, and 
'even if it was for consideration, no legal 
necessity has been established. The ob¬ 
jections filed by the defendant-respon¬ 
dent are accordingly disallowed and the 
appeal and the claim decreed in favour 
of Mt. Ginesha, the plaintiff-appellant, 
with costs throughout. The claim of 
Kedar Nath, the other plaintiff, who has 
no right to sue in the lifetime of his 
mother, is dismissed, but, as he has in¬ 
curred no separate costs, no order in re¬ 
gard to payment to or by him cf any 
costs is needed. The defendant-respon¬ 
dent will bear his own costs throughout. 

B.V./r.K. Appeal allowed. 
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Emperor —Prosecutor—Applicant. 


v. 

Mendai -Accused—Opposite Party. 

Criminal Revn. No. 173 of 1915, De¬ 
cided on 2nd November 1915, against the 
order of Asst. Sess. Judge, Sultanpur, 
D/- 16th July 1915. 

Criminal Tribe* Act (3 of 1911), S. 23 
Accused member of criminal tribe at sub- 
sequent and not at previous conviction is 
liable for enhanced punishment. 

S. 23, Criminal Tribes Act, applies to the case 
of a previously convicted accused woo is a mem¬ 
ber of a notified criminal tribe at the time of 
his present conviction, although his tribe had 
not been notified as such at the timo of his pre¬ 
vious conviction. G* 232 C 2] 


Government Pleader lor the Crown. 

Judgment.—This is an application 
on behalf of the Local Government for 
enhancement of punishment in the case 
of one Mendai alias Sita Rim alias Ram 
Prasad, who was convicted in the Court 
of the Assistant Sessions Judge of Sul¬ 
tanpur on the lGth of July last. Tee 
accused was convicted of an otlence under 
S. 457 and he was also charged under 
S. 5 by re*9on of his having been pre¬ 
viously convicted of a similar offence in 
the year 1913. Mendai’s appeal to this 
Court was dismissed on the 20th of 
August last. The case on behalf of the 


Local Government is that this man Darn¬ 
ed Mendai was a member of a criminal 
tribe and about this there can be no 
dispute. Mendai is proved to have been 
a Pasi, resident of the Bara Banki 
district, and in the judgment of the 
Assistant Sessions Judge it is stated that 
persons belonging to the village of 
Barawan in the Bara Banki district in 
which this accused resided were notified 
under S. 3, Criminal Tribes Act, (3 of 
1911) in the Gazette of the 31st of Janu¬ 
ary 1914. This matter was brought to 
the attention of the Assistant Sessions 
Judge at the time of the trial, but he held 
that S. 23 of the Act did not apply to the 
case, inasmuch as at the time when the 
accused Mendai was previously convicted 
the tribe to which ho belongs had not 
been notified as a criminal tribe. S. 23 
renders a member of such a tribe ou a 
second conviction for certain offences 
liable to a period of imprisonment which 
is not to be le^s than seven years. The 
period of imprisonment awarded by the 
Assistant Sessions Judge was five years 
only. The reason given by the Assistant 
Sessions Judge wa9 that the notification 
had not a retrospective effect, but it is 
pleaded that the learned Assistant Ses¬ 
sions Judge has misinterpreted the 
section. The section declares: 

“Whoever, being a member of any criminal 
tribe, and having been convictod of any of the 
offences under the Indian Penal Code specified 
in tbo schedule, is hereafter convicted of the 
same shall, in the absence of special reasons to 
the contrary, bo liable to certain periods of 
punishment." 

The Assistant Sessions Judge seems to 
have road this section in the sense that 
in order to make it applicable the accus¬ 
ed must, have been a member of a noti¬ 
fied criminal tribe. That is not the 
meaning of the section at all. It is a> 
matter of indifference whether the tribe 
had been notified at the time of the pre- f 
vious conviction. All that the section 
declares is that onoe the tribe has been 
notified under S. 23, any member of that 
tribe who is convictsd subsequent to the, 
date of the notification and who had aj 
previous conviction is liable to thej 
enhanced punishment provided by the 
section. I must, therefore, allow this, 
application and I, therefore, direct that 
Mendai accused he sentenced to rigorous 
imprisonment for a pariod of save* 

^B.V./R.K. Applicat ion accepted . 
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Lindsay, J. C. 

Inayat Ali and another —Plaintiffs 
Appellants. 

v. 

Mt, Jaitun Bibi and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 357 of 1913, De¬ 
cided on 28th April 1915, from decree of 
Dist. Judge, Rae Birali, D/- 15th May 
1913. 

Civil P. C. (1908), S. 11-Suit by Maho- 
medan widow in possession of deceased hus¬ 
band's property for recovery of unpaid 
dower — Claim confined to sum less than 
what was actually due—Claim decreed—De¬ 
cree satisfied from portion of property— 
Suit for possession by heirs of deceased— 
Held widow was no longer entitled to retain 
possession of deceased’s property. 

The widow of a deceased Mahomedan having 
takoa possession of his estate brought a suit to 
recover the unpaid portion of her dower-debt, 
confining her claim to a sum le?s thon what was 
actually due to her. Her claim, as confiued, was 
decreed in full, and the whole of the decretal 
amount was realised by sale of certain portions 
of tbo estate, but she retained possession of its 
remaining portions. Subsequently 6he resisted a 
claim for possession brought by one of the heirs 
of the decaased, on the ground that she wai in 
possession of the estate with a charge on it for 
ibo portion of her dower-debt that was actually 
-due to her: 

Held: that in view of the decree obtained by 
the widow it was no longer open to her ito 
say that any portion of hor dower-debt was 
still unpaid, inasmuch as any right which she 
had under the marriage contract for dowor had 
passed out of the stage of contract and had be¬ 
come a dobt of record, and that such debt hav¬ 
ing been satisfied she had no longer any right to 
retain the deceased’s estate: 15 0. C. 127, Ref 
15 0. C. 257, Dist . [p 255 C 1] 

Sami Ullah Beg , Wazir Hasan and 
JUujataba Husain—tor Appellant. 

Mumtaz Hussai?i—tor Respondents. 

Judgment.—This appaal has arisen 
out of a suit brought by Syed Ali to re¬ 
cover a six annas share of the estate left 
by oneQazi Karam Maula who died on 8tb 
October 1904. The plaintiff claimed to 
be one of the legal heirs of the deceased. 
His co-plaintiff in the present appeal, 
Chaudhri Nazir Ahmed, ie a person to 
whom Inayat Ali has transferred a por¬ 
tion of his interest in this claim. The 
principal defendant in the ease was Mt. 
Jaitun Bibi who is the widow of the de¬ 
ceased Qazi, and the main defence which 
was raised by her was that she was in 
possession of her deceased husband's 
estate with a claim for the unpaid por 
tion of her dower-debt. Her oase was 
<4hat the plaintiff was not entitled to 


succeed in this suit unless he paid the 
outstanding portion of that debt. This 
plea was accepted by the Court of first 
instance which dismissed the suit. In ap¬ 
peal the decree of the first Court was up¬ 
held. The plaintiff comes here in second 
appeal and the case as put for him here 
is to the effect that the defence raised 
by Mt. Jaitun Bibi was notentertainable 
inasmuch as by reason of certain pro¬ 
ceedings to which reference will be made 
she was Dot entitled to assert that she 
held her deceased husband's estate under 
any lien for dower debt due to her. The 
C3se for the appellants is that the lady 
has recovered the dower-debt which has 
been fully satisfied and that she has 
therefore no lien outstanding. In order 
to understand this plea it is necessary to 
refer to certain proceedings which were 
taken in the Court of the Subordinate 
Judge of Azamgarh. After the decree of 
her husband, Mt. Jaitnn Bibi brought a 
suit for the recovery of Rs. 16,000 which 
she stated was owing to her on account 
of dower. 

In her plaint she set out that at the 
time of her marriage the amount of her 
dower was fixed at Rs. 51,000. Shj stat¬ 
ed that she was in possession of the 
estate left by her deceased husband, but 
she wished to recover from the property 
the dower-debt which was owing to her. 
In that suit the present plaintiff appel¬ 
lant Syed Inayat Ali was impleaded as 
a defendant. In her plaint the lady stat¬ 
ed that the whole dower-debt was re¬ 
coverable from the entire estate which 
was left by her husband Karam Maula, 
that 9he was the legal heir to one-fourth 
of this estate and she pleaded that she 
was entitled to recover three-fourths of 
her dower from the remaining three- 
fourths of the estate. Three-fourtli 9 of 
tbe-dower whioh was fixed amounted to 
Rs. 38,000 odd, but she oonfined her 
claim to one for R 9 . 16,000. The Sub¬ 
ordinate Judge who tried that suit found 
that the dower had been fixed at Rupees 
51,000. He gave her a decree for the full 
amount whioh she claimed and it is ad¬ 
mitted now that the whole of this money 
was realised by sale of certain portions 
of Karam Maula’s estate. It is said that 
a 12-anna share in Mauza Kadipur and 
another 12 -anna share in a property 
called Chak Qazi were sold in execution 
of the decree and the proceeds were ap¬ 
plied in full satisfaction of the deoree 
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obtained by Mt. Jaitun Bibi. The Ques¬ 
tion then is whether in view of these 
proceedings Mt. Jaitun Bibi is now in a 
position to resist a claim for possession 
brought bv one of the heirs of her de¬ 
ceased husband on the ground that she 
is in possession with a charge on the 
property for the unpaid portion of her 
dower-debt. The argument lor the ap¬ 
pellants is that the whole of her dower- 
debt lias been discharged, that although 
the contract for dower was that she 
should receive a sum of Rs. 51.000, the 
de.it is no longer due under the con¬ 
tract because the claim having been put 
in suit, Mt. Jaitun Bibi is now bound 
by tho decree and cinnot be allowed to 
plead that her dower-debt exceeds the 
sum of Rs. 16,000. It is of course well- 
settled law that when the widow of a 
Muhomedan is in possession of the pro¬ 
perty cf her deceased husband, having 
obtained such possession lawfully and 
without foico or fraud, and her dower or 
any portion of it is due and unpaid, she 
is entitled, as against the other co-l^oirs 
of her husband, to retain that posses¬ 
sion until her dower is paid. 


Bibi (Lindsay, J. C.) 1916- 

allowed by that decree has been fully- 
satisfied. It has been argued on behalf of 
the lady that the proceedings in the 
Court cf the Subordinate Judge of Azam- 
garh show clearly that she was only 
suing for three-fourths of her dower and 
that it cannot therefore be taken that 
the decree for Rs. 16,000 was passed on 
the understanding that that was the 
total amount of dower to which she was- 
entitled. I am unable to accept this argu¬ 
ment. It is obvious that the lady being 
entitled to one-fourth cf the estate of 
her deceased husband, that cne-fcurth 
was liable to contribute proportionately 
to the dower-debt which was owing to 
her. She was in possession of the pro¬ 
perty ct the time she brought that suit 
and she might, had she so chosen, have 
retained the property subject to her lien 
for the dower debt which was owing to¬ 
ller under the marriage contract. She 
elected however not to rest upon this- 
right. 

She put her claim in suit in order to- 
realise the money which was due to her 
and having tiken up this position aud 
obtained a decree, it is. in my opinion,. 


Tha right of retention however is ex¬ 
tinguished on payment of the dower- 
debt. In my opinion the contention 
which was put forward on behalf of the 
appellants must succeed and I hold that 
it is no longer possible for this lady to 
maintain that any portion of her dower- 
debt is still owing to her. A case which 
has some hearing upon this point was 
dne'ded by a Bench of this Court: cf. 
Wajid Ali Khan v. Sakhawat Ali Khan 
(l). In that case the wife of a Maho- 
inedan had brought a suit for her dower 
in the Court of the Subordinate Judge 
of Shahjahanpor and in subsequent pro¬ 
ceedings the question was raised as to 
whether the decreo of the Court of the 
Subordinate Judge constituted res judi¬ 
cata so as to fix the amount of the dower. 
It was held that the question of the 
amount of the dower which was payable 
was concluded by the decreo of the Shah- 
jahanpur Court, and so io the present 
case aDy right which Mt. Jaitun Bibi 
had under the contract for dower has 
passed out of the stage of contract and 
has become a debt of record. Iler only 
right in the matter of do-ver is the right 
which 8lio got under the decreo and it 
is admitted that her c laim for dower as 
1. (1912) 15 O C 127=15 I O 747. 


no longer open to her to say that any 
portion of her dower.debt i9 still unpaid. 
It is quite obvious Mt. that. Jaitun Bibi 
canuot now bring any suit to recover any 
further sum uuder the contract for 
dower, and, that being so, I am unable 
to understand how it is possible for her 
in the present proceedings to set up the 
defenco that she is still entitled to hold 
ou to the property till she is paid some¬ 
thing more on accouut of hordower-debt. 
I am unable therefore to accopt the de¬ 
cision of the Court below. I bold that 
any right which Mt. Jaitun Bibi had to- 
retain the property of her deceased hus¬ 
band till the payment of her riower-debt 
has become extinguished. The amount of 
the debt has been decided by the decree 
of the Subordinate Judge of Azamgarh 
aud it i3 admitted that that decree has 
been fully paid off. With regard to the 
decision reported as Hasan Baza v. 
Nauab Basti Begam (2), upon which the 
Courts below have relied, it appears to¬ 
me that that case is quite distinguish¬ 
able from the case with which I am now 
dealing. From the report it 9eems that 
in that case a suit was brought against 
the widow' of a deceased Mahomedan for 
the recovery of a share of her deceased) 
‘ 2."(1912fi6irC 257=17 I C 8 
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husband’s “estate. Simultaneously with 
this suit another suit was going on in 
which the lady was suing lor the 
recovery of her dower-debt. In this 
latter'euit she had stated that the real 
amount which was owing to her was 
Its. 50,000 but that she contented her¬ 
self with claiming Rs. 25,000 only. In 
the first suit that is to say, the suit in 
which she was being 9ued as defendant, 
Basti Begp.m pleaded that she had a lien 
on the property for Rs. 50,000. The 
argument was that at the most she could 
only set up a lien for Rs. 25,000, which 
was the amount she wa9 claiming in the 
suit she had brought for the recovery of 
her dower. 

The learned Judge who decided the 
case was of opiniou that the mere fact 
that the lady was suing for only Rupees 
25,000 did not in any way prevent her 
from raising a plea by way of defence to 
the eftect that she was entitled to a lien 
on the property for Rs. 50,000. It is 
quite clear from these fact9 that the 
amount of the dower-debt had not in 
that case been determined. The suit for 
dower was still in progress and had not 
been decided. In the present case, how¬ 
ever the suit for dower has passed far 
beyond that stage and the right which 
the lady had under the marriage contract 
has merged in the right which shn got 
under the decree of Court. I hold, there¬ 
fore, that the lien for the dower-debt 
has been extirguisbed aDd that Mt. 
laitun Bibi was not entitled to raise this 
defence. There remains the question of 
mesne profits, which is oovered by three 
issues 4, 5 and 6, which were raised in 
the Court of first instance. Those issues 
were not determined by the Subordinate 
Judge, nor have they been tquehed upon 
by the Judge of the lower appellate 
L/ourt. Before this oase can be decided 
here it is necessary to have findiogs on 
these issues. Under O. 41, R. 25, Civil 
P. C therefore I direct that the case be 
sent baok to the lower appellate Court 
and that findings t > n issues 4, 5 and 6 
raised in the Court of first instance be 
come to and returned to this Court. No 
further evidenoa will be allowed in the 

The parties will have ten days 

CW‘to fill* 0 °i!- the . fiadinga of th0 lowlr 
Court to file objections. The findings of 

the Court below should be returned to 


this Ccmt within two months from the 
leceif't cf this order of remand. 

B.Y /R.K. Case remanded . 
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Mt. Sitara Beyam —Defendant—Appel¬ 
lant. 

v. 

Muhammad Lhaq Khan— Plaintiff 
— Respondent. 

First Appeal No. S3 of 1914, Decided 
ou Gth July 1915, from decree of 
Sub-Judge, D/-9th April 1914. 

(a) Benami—Proof— Suit for declaration that 
defendant was mere benamidar—Purchaser 
of property—Money advanced proved to be 
plaintiff's money —Plaintiff in possession of 
Property-Transaction held to be benami — 
Civil P. C. (1908), S. 66. 

In a ca-e for a d.claiation that the plaintiff 
was tbe ical, and the defendant was the tenami 
purchaser of the property in suit, ihe plaintiff 
did not give any credible explanation why the 
benami transaction had been entered into but 
pioved -atisfaciorily that the money advanced 
on the deeds was bis own money, tliat the de¬ 
fendant at the time had no means of her own 
and that tho plaintiff lemniued in pcssa-sion of 
the pr petty transferred from the time of the 
pu-chase: 

Held: that in tho absence of any rebuttin^ 
evidooc.* produced by tho defendant, tho trnns” 
action must, on tho above evidoDce, bo legally 
pre umei to h«*ve been b nami. rp or..; n 01 

(b) Civil P. C. (1908) S. 66—"No ,nif 
elude, suit for declaration also. 

The words “no sui.” used in S. C6, Civil P C 
1908, not only includes a suit for posses.-i.-n but 
also a suit for a declaration: 23 All 175 if,./ to. 

Practice-Judgment - belief vagife ° and 
based on allegation outside pleadings- 
Allegations if allowed turning character 
suit -Relief should not be granted. ° f 

A relief, which is not based on tbe pleadiDcs 
as they s and but on certain allegations which 
ought to have been definitely set up, but aro not 
so set up in tho pleadings aud aro such as if 
allnved to be set up luru tho suit ae brought 
iuto another and a different fort of suit, cannot 
be granted on the m-ro ground that ihe pl a i nt 
contains a vague prayer 'to tho eflect ,h at , h ‘ 
Cj U rt may grant any oiher relief which it mav 
deem pr. per. {pg#} Q n 

Wazir Easan— for Appellant. J 

Muhammad Nasim and Manmohar 
Nath Chak —for Respondent. 

Judgment.-The main point taken in 
the grounds of appeal is that the suit of 
the plaintiff-respondent is barred bv th* 
provisions of S. 66, Aot 5 of 1908. This 
was a suit for a declaratory deorea 
brought by Muhammad Ishaq Khan 
against his daughter Sitara Begam Tn« 
Plaint set forth that Ishaq Khan hTd 
lent money in the name of his daughter 
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Sitara Begam and had secured the loan 
by the execution of deed3 of simple 
mortgage, that he had obtained decrees 
cn the foot of tho?e deeds, and had in 
execution purchased the mortgaged pro¬ 
perty in the name of Sitara Begam. 
Para. 4 of the plaint is as follows: 

“That in execution of the decree for the 
amount due to the plaintiff the shire of the 
mo tg igor Bhagwat Singh amouutiug to 1 anna 
4 pies was sold and purchased by the plaintiff m 
the name of the defendant at a public auction- 
sale on 22ad March 1807 in lieu of tho amount 
due to him. that »n the same manner the plain¬ 
tiff purchased at a public auction s*le the chare 
of Madho Singh also, i. e., 9 pies, on 26th 
October 1899, and 7 pies on 26th October 199S, 
total 1 anna 4 pies, situate in Deorai Bharat, and 
that the mortgagor Jaswant Singh paid of! the 
entire decretal amount duo to the plaintiff.” 

I interpret this paragraph to mean 
that Sitara Begam was the certified 
purchaser at the Court sales of the share 
of 2 annas and 8 pies in question. The 
fifth paragraph is as follows: 

“The plaintiff obtained possession of the paid 
Property, purchased by him from the Civil 
Court, and that he is in possession thereof since 
t hi date of purchase until now.” 

The plaintiff goes on to state that he 
had asked the defendant on more than 
one occasion to execute 'a deed in his 
favour to the effect that the transaction 
was fictitious and that the plaintiff was 
the real owner cf the property, that the 
defendant had evaded decision of the 
point until April 1913, when she refused 
definitely to give the assurance required 
or to execute such, a deed. The tenth 
paragraph contains the nature of the 

relief sought. It is as follows: 

“That the plaintill prays that under a decree 
it bo declared, (a) that he is the real owner in 
possession of 2 annas 8 pies share aforesaid 
situate in Mauza Deorai Bharat, Pargana and 
Tahsil Malihabad, District Lucknow, and that 
the name of the defendant is fictitious, (b) 
that tho defendant bo made to pay tho costs of 
tho suit, and (c) that any other relief which 
the Court may deem propor bo graated. * 

The defendant in her reply stated that 
the transaction was not a fictitious 
transaction. She asserted that the 
plaintiff had purchase 1 the property on 
her behalf and had given it to her by 
"ift and that she had been all along in 
possession of the proparty, first through 
the plaintiff as her agent and latterly 
through her servants. She further set 
up that the suit fer a declaration was 
barred under the provisions of the 
Specific Relief Act and also under the 
provisions oi S. 63, Act 5 of 1903. Very 
little evidence was recorded in tha Court 
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below. The plaintill went into the 
witness-box and deposed in favour of 
bis own assertions. He produced no 
other oral evidence at all. Although 
the plaintiff was unable to give any 
explanation of a credible nature which 
induced him to enter into benami trans¬ 
actions on behalf of . his daughter, he 
proved satisfactorily that the money 
advanced on the deeds was his own 
money, that the defendant at the time 
had no means of her own, and that he 
remained in possession of the property 
transferred from the time of the purchase. 
According to the recognized presumption 
of law the transactions must be held on 
this evidence to have been benami 
transactions, unless and until tho de¬ 
fendant rebuts the presumption. Here she 
made no attempt to rebut the presump¬ 
tion, and I find that tho trans¬ 
actions were benami transactions 

made by tho plaintiff in the name of 
the defendant but for his own benefit. 
The question remains whether the suit 
can lie under the provisions of S. 66 of 
Act 5 of 1908. That section states 
clearly that no suit shall be maintained 
against any parson claiming title under 
a purchase certified by the Court in such 
manner as may he prescribed, on the 
ground that the purchase was made on 
behalf of the plaintiff or of some one 
through whom the plaintiff claims. The 
sale certificate is on the record. It 
shows that the defendant was the certi¬ 
fied purchaser of the property in question, 
and his suit is clearly a suit against her 
on the ground that the purchase was 
made on behalf of the plaintiff. Tho 
latter part of the section lays down 
that a suit to obtain a declaration that 
the name of such certified purchaser was 
inserted in the certificate fraudulently 
or without the consent of the real pur¬ 
chaser is not barred. But here there is 
no suggestion that the defendant’s name 
was fnserted fraudulently or without 
the consent of the plaintiff. The re¬ 
maining provision of the section has no 
bearing on the present case. The words 
"no suit" not only include a suit for pos¬ 
session but also a suit for a declaration. 
This is plain from the words of the sec¬ 
tion. Tho question is discussed with 
regard to the corresponding section of the 
old Code in Bishan Dial v. Ghazi-ud- 
din (1). The principles laid dowp _m 
(1) [1901] 23 All 175, 
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that decision are the principles which 
should guide this Court in the present 
case. So far it would would appear that 
this suit is clearly barred under the pro¬ 
visions of S. 66. The learned Counsel 
for the respondent has. however, argued 
that the plaintiff is entitled to a decla¬ 
ration of proprietorship, because he has 
obtained a title perfected by adverse pos¬ 
session against the defendant. 

His case i9 that the plaintiff might 
have had no clain to obtain 9ucb a de¬ 
claration according to the provisions of 
S. 66 if be had brought his suit before 
his title had become perfected by ad¬ 
verse possession, hut that his title 
having become perfected by adverse pos¬ 
session, the bar in S. 66 does not apply 
to him. In answer to this plea the 
learned Counsel for the appellant has 
pointed out that nowhere in the plaint 
does the plaintiff a-jert title by adveree 
possession, tint the defendant was never 
called on to answer such a plea, that no 
issue was framed upon the point and no 
evidence called upon it, and that in the 
claim for relief no claim i9 made that a 
declaration should be given to the plain¬ 
tiff on the ground that his title had be¬ 
come perfected by adverse possession. 
The learned Counsel for the respondent 
admits that no special reference was 
made tp such a plea in the plaint, but he 
suggests that the ploa could be inferred 
from the general wording of the plaint, 
and that the relief could have been 
grunted under the clause which asks the 
Court to give any ocher relief which it 
may deem proper. He admits that no 
issue was framed on the point and 
that no evidence was taken upon it, but 
he suggests that the Court might 
now frame an issue and send the suit 
back to the lower Court for the taking 
of evidence and a finding as to the ques¬ 
tion of adverse possession. I do not 
consider that the plaintiff can possibly 
claim a relief upon the plea that his 
title has become perfected by adverse 
possession. On the materials on the re¬ 
cord there is nothing to show whether 
his title had or had not beoome perfected 
by adverse possession, and chare is no 
necessity to remit the oass back for evi¬ 
dence on the point as the plaintiff is not 
entitled to take the plea ou his plead¬ 
ings. If he had intended to put for¬ 
ward eucb a plea he should have put it 

forward in distinct language. 

1916 0/33 & 34 


Court9 in this country rightly allow 
the parties considerable latitude in the 
matter of the pleadings and are always 
ready to look at the spirit of the plead¬ 
ings rather than the exact words. But 
there is a point beyond which indul¬ 
gence should not be permitted to extend. 
Here there can be no possible doubt as 
to the fact that the plaintiff had not the 
slightest intention of putting forward 
the plea of adverse possession in his 
pleadings in the lower Court. The plea 
has been suggested at a very late stage 
of the proceedings. It dees not proceed 
oat of the statements in the plaint, and 
it cannot be inferred from anythingthere- 
in. It would appear that the plaintiff 
did not understand that the provisions 
of S. 66 barred his claim, and that ha 
was under the impression that, if he 
could prove that the transactions were 
benami transactions, he must succeed. 
I see no reason to suppose that it ever 
entered into his mind to claim such re¬ 
lief to which it is now said that he is 
entitled. If I wore to entertain the 
suggestion, I should be turning the suit 
brought into another and a different' 
suit basing my action upon nothing 1 
more substantial than the vague request 
to the Court below to grant any other 
relief which it may deem proper. I, 
therefore, find that the suit was barred 
under the provisions of 8. 66, Act 5 of 
1908, and allow this appeal. The res¬ 
pondent will pay his own costs and 
those of the appellants in both Courts.l 

B.V./r.K. Appeal alloived. 
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Ghanshyam Das — Plaintiff — Appel¬ 
lant. 


* • 

Mt. Uardci and others -Defendants — 
Respondents. 

First Appeal No. 24 of 1913, Deoided 
od 19th May 1915, from the decree of 
Sub Judge, Fyzabad, D/- 9th Deoember 

lwl6| 

(a) Practice-Evidence-Duty of Court- 
Witness interested in result of suit-Point 
in suit such as can be expected to be estab- 
l.shed only by their testimony — Witnesses 
should not be disbelieved. ** 

mor .° fnct t , h . nt ft Party’s witnossoss upon a 
certain point ate hia relations or an iu someway 
connected with him, and are thus more or Its 
imerestod Jn the result of t ho suit, is no ground 
for disbelieving them when tho point is suoh as 
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( '‘•n reasonably be expected to be reliably estab¬ 
lished only by their testimony. IP *260 C 1] 

(b) Civil P. C. (1903), O. 32. R. 3 (4) — 
Major defendant described as minor in 
plaint—Guardian ad litem appointed —Defen¬ 
dant is not properly represented — Notice 
not served on minor prior to appointment 
of guardian ad litem —Minor is not properly 
represented — Subsequent proceedings are 
void as against such defendants. 

If a defendant is of full age at the time that he 
is sue!, but is el in the plaint as a minor, 

and a guirdiau ad litem i> pointed for him, he 
is not properly represented in ihe suit by such 
guardian. Nor is a minor defendant so repre¬ 
sented in a cite where no ootice has ever been 
served upon him prior to the date of the order 
by which his guardian is appointed, for the lan¬ 
guage of order 32, rule 3 (4).Civil p C.. is per¬ 
emptory and requires a verv strict construction. 
And. in such ease’, the subsequent proceedings 
are invalid so far as the minor is concerned, si 
that he is not bound by the decrees obtained 
against him under such circumstances. 

[P2G1C1 

(c) Hindu Law —Debt*—Manager--Debts 
contracted by managing member bind other 
members only when they are for family pur¬ 
poses—Family maintaining itself by busi¬ 
ness— Manager has implied authority to con¬ 
tract debts. 

Debts contracted by a managing member of 
a joint Hindu family are biuding on the other 
members only when they are for a family pur¬ 
pose. But where a family carries on a business 
or profession and maintains itself by means of it, 
the member who manages it for the family has 
an implied authority to contract debts for its 
purposes and the creditor is not bound to in¬ 
quire into the purpose cf tbedebts in order to 
bind the whole family thereby, because tbit 
power is necessary for the verv existence of the 
family. 34 Bom 72 lief . [P 2G2 C 2. P 263 C 1] 

(d) Limitation Act (1908), S. 5—Provisions 
of S. 5 held applicable under circumstances 
of case. 

Two suits of different valuations tiled in a 
Subordinate Judge's Court were disposed of 
in one judgment. In the smaller of them the 
appeal lay to the District Judge’s Court and in 
tbe other to the Judicial Commissioner's Court 
direct. Tho appellant applied for a copy of 
judgment and decree. When he got the copy 
ue found out that that decree related to the suit 
in which the appeal lay to the Judicial Commis¬ 
sioner’s Court. The result was that by the time 
that an appeal was tiled in the District 
Judge’s Court, its period of limitation had al¬ 
ready expired, and the District Judge, therefore, 
dismissed it as time-barred: 

Jteld: that under the above circumstances 
tho provisions of section 5 of the Limitation Act 
wore applicable and that the appeal ought not 
to have been dismissed as time-barred. 

IP 2G3 C2] 

(e) Civil P. C. (1908). S. 100— Decision of 
first apF®ll a l e Court on technical point *et 
aside in second appeal — Second appellate 
Court may di*F 0SC °f case on merits. 

Where a first Appellate Court decides a first 
appeal only cn a technical point, for example, 
on a point of limitation, and in second appeal 


the seconi Appellate Co irt sets aside that do 
ci*dcn, it may itself, if proper, di=p3se of the case 
on the merits, instead of sending it back tc the 
first appellate Court for that purpose. 

(P 204 C 1] 

(iokaran Xalh Misra — for Appellant. 

Ali Muhammad —for Respondents. 

Judgment These two appeals have 
arisen out of two separate suits filed by 
the plaintitl-appellant, Ghanshyam Das, 
for the purpose of obtaining a declara¬ 
tion tint two decrees which were pissed 
in mortgage suit? on the 30th of March 
1910 and which were made absolute 
on the 17th of August 1911 were 
not binding upon him. These 
suits were brought in respect of two 
deeds of mortgage, which had been exe¬ 
cuted on 0th of February 1904 by a 
number of persons who are said to he 
members of a joint family descended 
from one Dabi Charan. In both of the 
mortgage.deeds in question the name of 
this plaintiff, Ghanshyam Das, appears 
as an executant. He was described as a 
minor and the execution on his behalf 
was said to have been made by his guar¬ 
dian Gauri Shankar. Gauri Shankar, 
it may bo noted, is the plaintitl’s 
uncle. When these mortgage 
suits were filed in tho year 1909, 
this plaintiff, Ghanshyam Das, was im- 
pleuled as defendant No. 11. It was al¬ 
leged in tho plaint that Ghanshjajm Das 
was still a minor and certain proceedings 
were taken, with the result that his 
uncle Gauri Shankar was appointed his 
guardian ad litem. The principal 
plea which was put forward by the 
plaintiff in the suits now before me was 
to the effect that at the time these mort¬ 
gage suits were brought he was of full 
age, that he was, therefore, entitled to 
conduct his own defence in these suits 
and that because he was not properly 
represented in the proceedings which 
resulted in the decrees passed on the 
30th of March 1910, he was not bound 
by the decrees. There was a further al¬ 
legation in the plaint that the mortgagee 
which had been put in suit in the man¬ 
ner above described were not binding 
upon the plaintitl* inasmuch as the debts 
had not been incurred for any purposes 
beneficial to or binding upon the joint 
family of which he was a member, and 
the reliefs which the plaintiff claimed 
were, first, that the mortgage-deeds 
should be cancelled, and secondly, that 
there should be a declaration that the 
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U 0 crees obtained upon these mortgage- 
deeds were not binding upon him. In de’ 
fence the contesting defendats, namely, 
the persons who had obtained the mort¬ 
gage-decrees, insisted that Ghanshyam 
Das was properly represented in the 
mortgage suits, that ho \va3 in fact a 
minor at that time, that a guardian ad 
litem had been duly appointed for him 
in the person of his uncle Gauri Shan¬ 
kar, that the mortgage-debts had been 
incurred for purposes which were binding 
upon the joint family and that there¬ 
fore the plaintiff' was net entitled to 
any relief. The Subordinate Judge dis¬ 
missed the suits. 

Hp held that the plaintiff' had failed 
to prove that he was of full age at the 
time the mortgage suits were brought and 
tried, he also was of opinion that the 
plaintiff had been properly represented 
in those previous suits, and he, therefore 
found that the plaintiff' had failed to 
prove that the mortgage deeds were uot 
binding upon him. I may note here 
that both suits were tried together. In 
one of thorn the value of the subject- 
matter was Rs. 6.500 odd : in the other 
the value was Rs. 3,400. Separate de¬ 
crees ware drawn up in tli9 Court of the 
Subordinate Judge. The First Appeal 
No. 24 of 1913 which lies to this Court 
is agaiust the decree passed in the suit 
of larger value. The Secoud Appeal No. 
200 of 1913, has reached this Court 
through tli 9 Court of the Dis¬ 
trict Judgo. There was a first ap. 

peal to the District Judge, who dis¬ 
missed it on the ground that it was 
barred by limitation. In the latter case 
the point taken here is that the decision 
upon the question of limitation is wrong. 
As the fact9 which are necessary to be 
considered in this judgment are common 
to both oases, I shall deal with both 
cases together premising that for reasons 
to be stated hereafter I am of opinion 
that the Second Appeal No. 200 of 1913 
must be allowed. I hold that the lower 
Appellate Court’s decision on the ques¬ 
tion of limitation in that case is erro 
neons. 


To come now to the facts. The 
and most important issue in the ca 
with respect to the age of the plaint 
it or is it not proved that at the 
these mortgage suits were broug 
the the year 1909 the plaintiff G 
hyam Das was of full age, that is tc 


over the age of 18? Ghanshyam Das 
produced a number of witnesses some 
<jf whom are his relatives and other per¬ 
sons who swear that they have known 
Ghanslnam Das and hie family for a 
\ery long time. There is, for example, 
the statement of the plaintiff's witness 
No. 1, a man named Sukhdeo Prasad 
who is related on the mother s side to 
the plaintiff. This man has known Gha- 
ehyam Das for some considerable time, 
fie bslongs to the Chhapra District and 
says that Ghanshyam l)a9 lived there 
for a good while with his maternal grand¬ 
father, oqo Dori Dal. The witness has 
paid one or two visits tc the family to 
which Ghanshyam Das belongs and 
which resides at Taoda in Fyzabad 
District. A jinmapitra was produced 
in the case (Exhibit 3S) which wasehowu 
to this witness and he identified this do¬ 
cument, which he says he had seen some 
years before at the time when it was 
looked at in connection with proposals 
which were being made for the marriage 
o'. Ghanshyam Das. The second witness 
on the plaintiff's behalf was a man 
named Bindeshurj Prasad. He swore 
that he had lived for 35 years in the 
town of Tanda, where his brother Salig 
Ram who died ten years ago was a pandit' 
According to this witness the janmapatra 
(Ex. 38; which was produced was pre¬ 
pared by his brother. Apart from this 
the witness claimed to have known 
Ghanshyam Das since the time of his 
birth and he deposed that on the date on 

which he wasgivingevidencsGhanshyam 

Das was about 25 years of age. Tois 
witness also produced a calendar or 
patra (Ex. 45), in whioh there was an 
entry whioh he swore wasinhis brother's 
handwriting to show that a son had been 
born to one Thakur Prasad on Kartik 
Sudi 14th 1944 Sambat. This date cor¬ 
responds to some date in October or 
November 1887 A. D. A third witness 
Raghunath Das who is married to the 
sister of Ghanshyam Das also deposed 
to the plaintiff’s age and he also deposed 
having seen the janmapatra some years 
before the suits were brought. He had 
occasion, he says, to consult it in connec¬ 
tion with Ghanshyam Das's marriage. 

The plaintiff himself gave evidenoe as 
to his age and another witness who was 
called in his behalf was his uncle Bal- 
bhaddar, who supported the plaintiff's 
case in the matter of age. Bhikham 
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Ciand, another member of the family, 
also deposed that Ghanshyam Das was 
about 25 years of age. As against this 
evidence the defendants were able to 
produce very little by way of rebuttal. 
They relied principally upon a medical 
certificate granted by Colonel Vost,Civil 
Surgeon of Fyzabad, on 31st October 1912. 
According to the medical witness Ghan¬ 
shyam Das on that date appeared to be 
between IS and 20 year9 of age. The 
Civil Surgeon, of course, did not profess 
to give this as an accurate estimate. He 
was only able to say in a general way 
that this was the approximate age. As 
for the evidence of the other defence 
witnesses it was of a very feeble character 
and could lead to no definite conclusion 
upon the matter in issue. The learned 
Subordinate Judge disposed of most of 
the plaintiff’s evidence by remarking 
that it came from the mouths of witnesses 
who were more or less interested in the 
result of the suit. As against this there 
is the fact that, the only persons who 
could reasonably be expected to give re¬ 
liable testimony regarding the age of the 
plaintiff would necessarily be members 
of his family. It is, of course, a matter 
of common experience that documents 
like horoscopes (jinmapatras) are fre¬ 
quently fabricated for the purposes of 
cases like those in which the question of 
age is of primary importance. At the 
same time is is diffcult to discover any 
reason for disbelieving the statomant of 
some of the plaintiff's witnesses that they 
had seen this document a good many 
years before the present suits were 
brought. I have been impressed a good 
deal by the evidence of Ragbuuath Das, 
plaintiff's witness 3, who seems to be a 
reliable witness, and I am not prepared 
to hold that his testimony is liable to be 
rejected merely on the ground that he 
was married to the plaintiff's sister. 

One fact seems to me to tell very 
strongly in favour of the plaintiff’s con¬ 
tention that he was of full ago at the 
time the mortgage s lits were brought. 
It is proved beyond all doubt that while 
iluso suits were at hearing, Ghanshyam 
Das put in a petition to the Subordinate 
Judge saying that ho was of full ago, 
that he desired to conduct his own de¬ 
fence in the case and that his guardian 
ad litem Gauri Shankar should he removed 
from his office. The Subordinate Judge 
who tried the mortgage suits actod, in my 


opinion, most improperly in connexion 
with this application. He shelved 
it for the time and proceeded to try out 
tho suit?. Long after the decrees had 
been passed, he had the petition put up 
again and then recorded an order con¬ 
signing it to records on the ground that 
there was no longer any necessity to deal 
with it. With regard to the issue of age 
therefore, I hold that the evidence on 
the record establishes that at the time 
these suits were brought in the year 1909 
the plaintiff", Ghanshyam Das, was not a 
minor but a person of full age. My find¬ 
ing, therefore, is against the decision of 
the Subordinate Judge on this point. 

The next question which arises is who 
ther Ghanshyam Das was properly re¬ 
presented in these mortgage suit9. 
The answer may be given shortly in 
view of the finding which has already 
been arrived at on tbe question 
of Ghanshyam Das’s age. If, as 
I have found, Ghanshyam Das was of 
full age in 1909 it necessarily follows 
that he could not have been properly 
represented in proceedings before tbe 
Court by his uncle, Gauri Shankar. 
Apart from this however, it is quite plain 
tint Gsuri Shankar was never properly 
appointed a guardian ad litem of Ghan¬ 
shyam Das. In this connection the 
provisions of 0. 32, R. 3, have to be 
considered. Under It. 3, Sub-rule 4, of 
this Order it is laid down that no order 
shall be made on any application for the 
appointment of a guardian for tbe suit 
for a minor except upon notice to the 
minor and to any guardian of the minor 
appointed or declared by an authority 
competent in that behalf, or, where there 
i 9 no such guardian upon notice to tho 
father or other natural guardian of tbe 
minor. The Subordinate Judge had the 
provisions of this sub-rule before him 
and he seems to have misunderstood 
them. It is quite true that when these 
suits were brought and when Ghansh¬ 
yam Das was described in the plaint as 
being a minor, an application was made 
on behalf of the plaintiff to have a guar¬ 
dian ad litem appointed for him. It is 
also- proved that when this application 
was made the Court directed a notice to 
issue both to the minor and to the pro¬ 
pose 1 guardian, Gauri Shankar. But it 
has been found by the Court below, and 
the matter is no longer in dispute, that 
as a fact no notice was ever served up 0 o 
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Ghanshyam Das prior to the date of the 
order by which Gauri Shankar was ap¬ 
pointed his guardian ad litem. For the 
appellant it is contended that this fact 
settles the point conclusively aud in my 
opinion the contention must be accepted. 

Thelanguageof 0. 32, R. 3,Sub-rule 4, 
is peremptory and lays down that no 
order shall be made for the appointment 
of a guardian unless notice has been 
given to the minor. The Courts have 
always construed these rules of procedure 
relating to the appointment of guardian 
ad litem very strictly and there can, I 
think, be no doubt that if these provi¬ 
sions of the law are not strictly complied 
with, the subsequent proceedings are 
invalid so far a9 the minor is concerned. 
1 hold, therefore, that even if it were to 
be assumed that Ghanshyam Das was a 
minor at the time these mortgage suits 
were before the Court, he was not pro¬ 
perly represented and the result will, 
therefore, be that the decrees were not 
binding upon him. It. is not necessary 
for me to take notioe of certain other 
arguments which were pub forward, 
chiefly in order to 9how that the so-cal¬ 
led guardian, Gauri Shankar, had been 
guilty of gross neglect in the discharge 
of his office. What I have said is, in my 
opinion, sufficient to support the conclu¬ 
sion that Ghanshyam Das wa9 not pro¬ 
perly represented in these two suits. 

There remains, however, another ques¬ 
tion for decision and that is in connec¬ 
tion with the effect of these two mortga¬ 
ges upon the interests of Ghanshyam 
Das. It is quite clear from the evidence 
in the case and from the admission of 
the parties that the family to which 
Ghanshyam Das belongs was, uptill a 
year or two ago, a joint family carrying 
on a family business at different places 
in India. One branch of the family 
business was at Tanda, another in ano¬ 
ther town of the Fyzabad District. There 
was also a branch at Mendaul, in the 
Ba3fci District and another branch at 
Calcutta. The mortgage transactions, 
dated 6th February 1904, are said to 
have been entered into with the mortga- 
gors in connection with their family 
business which they were carrying on at 
these various places. There is evidence 
on the record to show that the mortga. 
gees, Binda Ram and Ganga Ram, had 
had a long course of dealings with the 
branch of the plaintiff's family business 


at Tanda before these mortgages wera 
executed and the mortgages purport to 
have been executed in order to secure 
a balance of account in favour of the 
mortgagees, Binda Kim and Ganga Rvm. 
When the mortgage suits were brought 
in the year 1909, an issue was raised as 
to whether these debts had been incur¬ 
red for a purpose which was binding 
upon the joint family. The finding of the 
Subordinate Judge in those suits was to 
the effect that the mortgages were bind¬ 
ing. Tn thisconnection it is necessary here 
tostatethat this finding wa9 arrived at 
after an order had been passed by the 
then Subordinate Judge that the procee¬ 
dings in those mortgage suits should con¬ 
tinue ex parte as against- Gauri Shankar 
and Ghanshyam Das. It appears that 
the learned Counsel who appeared for 
Gauri Shankar in those mortgage suits 
had obtained an adjournment in connec¬ 
tion with which Gauri Shankar wa3 
directed to deposit a sum of Rs. 100 
payable by way of costs to the opposite 
party. There wts a further adjourn¬ 
ment for which Gauri Shankar was con¬ 
demned to pay costs ‘to the tune of 
Rs. 10. He failed, ,it seems, to 
deposit these costs and thereupon the 
Subordinate Judge directed that; the trial 
should proceed ex parte, and it wa3 
continued ex parte till the end of the 
case, and ao'tho finding in these mort¬ 
gage suits with reference to the pur¬ 
poses for which the mortgage-debts were 
incurred wis an ex parte finding which 
the pUintitT here, Ghanshyam Dae, had 
certainly no opportunity of contesting. 

In two suits which are now uuder 
appeal Ghanshyam Das stated in his 
plaint (paragraph 14) thit he denied the 
genuineness and validity of both the 
mortgage-deeds which had been put in 
suit. He asserted that the executants 
of those deeds had no power to mortgage 
joint family property, that no money 
had been taken for the family benefit, 
that there was no necessity for any loan, 
that the deeds were inoperative and 
invalid, and that the mortgaged pro- 
perty was not affected. He also pleaded 
that even if the deeds were found to 
he genuine he would not be hound. 
The defendants in the written state¬ 
ments denied these allegations and 
further alleged that the money hail 
been advanced for expenses of the family 
including the plaintiff Ghanshyam Das 
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who derived benetii from the loao 9 . 
The Subordinate .Tulge raised an issue 
on these pleadings in the following 
form: 

“Whether the mortgages iu dispute iu those 
cases are not genuine and not valid and binding 
on the plaintiff.” 

In his finding on this issue the Sub¬ 
ordinate Judge has remarked that the 
plaintill had failed to prove that the 
mortgages in dispute were not genuine 
and not valid and binding on him. 
As a matter of facts the genuineness of 
the documents has been established. 
There is the evidence of one of the 
attesting witnesses, whose statement 
proves beyond doubt that the deeds were 
executed. According to the statements 
of these witnesses three of the execu¬ 
tants, namely, Binda Prasad, Jagan 
Nath and Iv6dar Nath, were represented 
in these mortgage transactions by 
Kaghunandan who'is said to have b9eu 
a general attorney of the family. It 
has been argued here on behalf of the 
respondents that if the findiugs on the 
other issues are in favour of the appel¬ 
lant there ought to be an inquiry as to 
the binding nature of these mortgages. 
I have already mentioned the plea which 
was put forward by the plaintiff in both 
these suits and I have referred to the 
fact thao he claimed cancellation of these 
mortgage-deeds. On the other hand it 
has been argued on the plaintiff's behalf 
that the issue was clearly raise! and 
that the defendants failed to give any 
evidence in rebuttal of the evidence 
which was brought by the plaintiff to 
prove that the debts wore not incurred 
for purposes which would be binding 
upon the family. All I need siy here 
is that if the plaintiff relies upon the 
only evidence •which has been produced 
in the case to show that the debts were 
not incurred for family purposes, he 
will be in a rather unfortunate position. 

The only witness in this connection is 
his uncle, Balbhaddar, who wished the 
Court to believe that these debts for 
which these mortagss were executed 
were his personal debts. I have no 
hesitation in stating that Balbhaddar’s 
evidence on this point is entirely false 
I have given this matter most careful 
consideration and I have come to the 
conclusion that the question as to the 
binding character of these mortgage 
deeds must be further investigate!. To 
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begin with, although the defendants can 
ie!v upon the finlin’ which was come 
to by the Subordinate Judge who tried 
the mortgage suits there are on the 
other hand the considerations that 
that finding was an ex parte finding 
and that Ghanshyam Das had not in 
those mortgage suifs a proper opportu¬ 
nity of putting forward any evidence 
which was available to him to show 
that the mortgages were not bind¬ 
ing. In the second place, so far a? 
the issue in the present suits is 
concerned it appears to me to have been 
framed in a vague way and so far as 
1 can see the point which really 
arises in the case was Dot present to the 
mind of the Subordinate Judge. Cer¬ 
tainly the defendants do not appear to 
have produced any direct evidence to 
prove that the mortgages were binding 
upon the plaintiff, but it is very doubt¬ 
ful whether in the circumstances of the 
case it was the duty of these defendants 
to produce any such evidence. They 
cross-examine! the plaintiff's witnesses 
however and there is certainly some 
evidence on the record which, if believ¬ 
ed would tend to show that these debts 
were really incurred for purposes which 
were binding upon all the members o( 
the plaintiff’s family. I wish here to 
say a fe.v words as to the law which 
governs a case of this kind. I have 
already mentioned that the plaintiff up 
till a yeir or two ago was a member of 
a .joint family which admittedly carries 
on a hereditary busioess. It is therefore 
what is known to the Hindu la v as a 
trading family. 

It is now, I think, settled that the 
la.v with respect to debts incurred by a 
member of a traliug family diff irs at 
least in one important respect from the 
ordinary law which governs the money 
dealings of an ordinary joint Hindu 
family. The rule has been laid down 
very clearly in an elaborate judgment of 
ChinUvarkar, T , in the case rep>rtfc! as 
Iiaghunathji Tarathani v. Bank of 
Bomla’j (1), The learned Judge in that 
case held that the rule of Hindu law 
tbit debts contracted by a managing 
member of a joint family are bin ling on 
the other members only when they are 
for a family purpose, is subject to at 
least one important exception. Where 
a family carries on a business or profes- 

1^(1910) 34 Bern 72=2 I C 178. 
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laion and maintains itself by means of 
it, the member who manages it for the 
family ba3 an implied authority to con- 
itract debt? for its purposes and the 
Creditor is not bound to inquire into the 
'purpose of the debts in order to bind the 
whole family thereby, because that 
power is necessary for the vary existence 
of the family. These principles of law 
mu3t be applied in the present case in 
order to ascertain whether or not these 
mortgage.deeds are binding upon the 
plaintiff. 

Th9 issue is one which must be decid¬ 
ed, for the plaintiff himself by his plead¬ 
ings has invited decision upon the point 
an 1 again it would be of no avail to him 
to give him a declaration that the mort¬ 
gage.decrees were not binding upon him 
because he was not properly represented 
at the trial which resulted in those 
decrees, if on the other hand it is found 
that the mortgage-deeds are still bind¬ 
ing upon him. I have decided therefore 
under the provisions of 0. 41, R. 25, 
Civil P. C., to remit the followidg issues 
to the Court of the Subordinate Judge 
of Fyzabad for decision : (1) At the 
time when the two mortgages of 6th 
February 1904 were executed in favour 
of 13inda Ram and Ganga Ram, who was 
the member of the plaintiff’s, family 
who was managing the joint family 
business on behalf of the family ? (2) 
Were the mortgage debts iocurred for 
the purpose of the joint family business 
which was being carried on by the joint 
family to which the plaintiff belooged at 
that date ? (3) Were the mortgages in 
question executed by the member of the 
family who was managing the joint 
family business ? 

I think it proper to direct the lower 
Court to receive all evidence which the 
parties may desire to produce iu these 
issues. The ffndings will be submitted 
to this Court within three months from 
the date of this order of remand and the 
parties will be given fifteen days to run 
from the date of the lower Court’s find¬ 
ings for the purpose of filing objections 
to the findings, if they so desire. I have 
only now to say a word or two about 
Second Civil Appeal No. 200 of 1913. I 
have already expressed the opinion that 
the decision of the lower appellate Court 
that the appeal of the plaintiff-appellant 
wii time-barred is erroneous. When the 
appeal was presented to the Distriot 


Judge it was admitted that the presen. 
tation was beyond time. The appellant, 
Ghanshyam Das, askel for an extension 
of the time with reference to the pro¬ 
visions of S 5, Lim. Act. He pointed 
out that lie had beeD led into a mistake 
in the matter of applying for copies of 
the decrees for the purposes of making 
his appeal. I have mentioned earlier in 
this judgment that although there was 
only 0 D 6 judgment in the two suits, 
there were two separate decrees prepar¬ 
ed. In one case undoubtedly the appeal 
lay to this Court direct. 

In the smaller of the two cases the 
appeal lay to the Court of the District 
Judge. It has been explained that the 
plaintiff-appellant, Gnanshyam Dis, in 
making his applications for copies got 
confused and the result of his making a 
mistake was that when lie got the copy 
of the judgment and decree which he 
had to file in the Court of the District 
Judge tho time for appealing had already 
passed. The judgment which governed 
both the suits was delivered on 9th 
December 1912 and it is proved that on 
12th December, Ghanshyam Das filed 
an application for a copy of the judg¬ 
ment and decree. The appsllant seems 
to have thought that it was only neces¬ 
sary for him to obtain one copy of the 
decree and judgment, the fact being that 
as there were two separate decrees it 
was necessary for him to get a copy of 
each decree. 

In his applioation to tho Distriot 
Judge, Ghanshyam Das stated that he 
had made his application for copy on 
12th December 1912 in order to file an 
appeal in the Court of the District 
Judge. It was found out however when 
he got this copy that it related to that 
particular suit in which the appeal lay 
to the Judicial Commissioner's Court. 
But at the time the mistake was dis¬ 
covered, the poricd of limitation for an 
an appeal to the Distriot Judge's Court 
had expired. I think these facts are 
born out from whot I fiud upon the 
record and it is by no means improbable 
that the appellant was confused by the 
fact9 that the two suits had been tried 
jointly that there was only one judgment 
while on the other hand there were two 
separate decrees. Having regard to 
all these ciroumstanoes I think the lower 
Court might very well have given Ghan- 
shyam Das the benefit of the provisions 
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of S. 5, Lim. Act, and should have held 
th.'.t the delay in the presentation of 
the appeal was excusable. I hold that 
the appeal was presented within time. 

I do not think it necessary to send this 
second appeal hack for decision to 
the District Judge, for I shall be able to 
dispose both of it and of the first appeal 
after I have received the findings upon 
the issues which have remitted for 
trial. 

B.\ . R.K. Issues remitted. 
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Buniyad Husain —Plaintiff — Appel- 
lant. 

v. 

Mt. Hazir-un-nisa and another — De¬ 
fendant—Pies pendents. 

First Appeal No. 78 of 1913, Decided 
on 2nd June 1915, from decree of Sub- 
Judge, Bara Banki, D/- 9th July 1913. 

Grant Grant for maintenance—Presump¬ 
tion — Life grant. 

Where lands are Granted byway of mainten¬ 
ance, the presumption is that the grant is made 
for the lifetime of the grantee. [P 270 C 1] 

L azir Uusan % Ali Mohammad and 
Sarju Prasad Misra— for Appellant. 

Sami L llah beg and Mohammad 
Nasim and Syed Ilasan — for Respon¬ 
dents. 

Judgment. —The suit out of which 
this appeal arises was brought by the 
appellant Mir Buniyad Husain to re¬ 
cover possession of an area of 83 bighas 
odd situated in five villages, Qadirpur, 
Jalalpur, Jeaopur, Mantara and Chak¬ 
ra. The original defendant in the 
case was Mt. Hazir-unnisa, the widow 
of one Saiyed Bikhshioh Ahmad 
Saiyed Bakhshish Ahmad was the 
uncle of the plaintiff Buniyad Husain 
and is said to have died in the month of 
November 1900. The allegation in the 
plaint was to the effect that the lands 
in suit bad been given to Bakhshish 
Ahmad by way of maintenance and that 
the defendant, his widow, had no rights 
to retain possession of these lands a9 the 
grant had really determined on the death 
of tho original grantee, Saiyed Bakshish 
Ahmad. The only allegation in the plaint 
as to the nature of Saiyed Bakhshish 
Ahmad’s possession with respect to 
these lands in contained in para. 1 in 
which all that is stated is that the lands 
had been given to Saiyed Bakhshish 
Ahmad by way of maintenance. Nothing 
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was said is to who made the grant or as 
to when the grant was made. In the 
written statement of defence filed by 
Mt. Hazir-un-nisa it was denied that 
Saiyed Bakhshish Ahmad held the lands 
in dispute iu lieu of maintenance. The 
case set up on behalf of the defendant 
wa9 that tho lands in question had been 
granted to Saiyed Bakhshish Ahmad in 
lieu of bis share in the family property. 
In para. 10 of the written statement it 
was set out that Saiyed Bakhshish 
Ahmad, in order to maintain the family 
status, and as desired by his father 
Husain Baklish and his brother Mubarak 
Husain, consented to receive the lanis 
in suit as rent-free sir lands in lieu of 
his share. In short, the position taken 
up by the defendant was that Saiyed 
Bakhshish Ahmad did not hold his lands 
by way of maintenance but in absolute 
ownership, they having been given to 
him by his father Husain Bakhsh in 
lieu of the share of the family property 
to which he would otherwise have been 
entitled. In order to understand the 
position of the parties it is necessary to 
refer to the pedigree of the family. Wo 
begin with Saiyed Husain Baklan who 
died in the vear 1871. Thi9 man was 
twice married. By his first wife he had 
a son named Ilali Husain, by the second 
wife he had two sons, one Mubarak 
Husain who was the father of the pre¬ 
sent plaintiff and Saiyed Bakhshish 
Ahmad who was the husband of Mt. lli- 
zir-un-nisa. At the timeof the British an¬ 
nexation of Oudh it appoarsthat the laud¬ 
ed property belonging to this family was 
in possession of Haji Husain. The evidence 
shows that during the last da\s of tho 
Nawabi Haji Husain held a kabuiiat for 
the property. The consequence was that 
when the summary settlement came to 
he made it was made with Haji Husain. 
There is al.so evidence on record (Exs. A- 
1 and A-7) which shows that while 
Haji Husain was in possession both 
Mubarak Husain and Saiyed Bakhshish 
Ahmad laid claim to shares in the pro¬ 
perty, each of them maintaining that he 
was entitled to tho remainder. These 
claims, however, were dismissed. It is 
important to notice that at tho time 
when these claims were made, Saiyed 
Husain Bakhsh was sti 11 alive and it 
would appear, therefore, that neither 
Mubarak HusaiD nor Saiyed Bakhshish 
Ahmad had any real claim to any share 
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in the property so long, at any rate, as 
their father was alive. In the year 18G7 
Saiyed Husain Bakhsb brought a suit 
against his soa Haji Husain in which he 
was given a decree for possession of the 
property. The judgment of the Settle¬ 
ment Officer is on record. It bears date 
1st August 1867. 

The result of this litigation was that 
the property, which had hitherto stood 
recorded in the name of the son, Haji 
Husain came to be recorded in name of 
Saiyed Husain Bakhsb. This property, I 
must mention, included the five villages 
in which the lands now in dispute are 
situated. Subsequent to this, that is to 
say, in the year 1868, Haji Husain 
brought suits against his father and was 
successful in obtaining decrees for cer¬ 
tain lands situated in the villages of 
Jalalpur and Qadirfur. These lands 
were subsequently recorded as being oc¬ 
cupancy lands in the possession cf Haji 
HusaiD, held by him without any right 
of transfer and without any liability to 
pay rent. These lands are not in dispute 
in the present case. They are, it said, 
still in the possession of Haji Husain's 
descendants. We come now to the year 

1870. On 17th November in that year 
Saiyed Husain Bakhsb executed a deed 
of gift by which he transferred the 
whole of his property without any excep¬ 
tion to his son Mubarak Husain, naji 
HusaiD, the sou of the first wife, brought 
a suit for having this deed of gift set 
aside. This olaim was dismissed on 17th 
July 1871 (cf. Ex. 34). It is alleged that 
since the date ol this deed of gilt Mu¬ 
barak Husain got possession of the whole 
of the property and remained in posses¬ 
sion till hie death in the year 1880, when 
he was succeeded by hie boo, the present 
plaintiff Mir Buniyad Husain. Saiyed 
Husain Bakheh himself died in the year 

1871, some months after this deed of gift 
had been executed. The khewat entries 
which have been produced in this case 
show Buniyad Husain as being the owner 
of the entire villages of Qadirpur and 
Jeanpur. He is recorded as the owner 
of an 8-anna share in Jalalpur and Chak- 
tara while in Mantara he is recorded as 
being the owner of a patti of 5 annas 4 
pies The important issue in the suit 
was Issue 4 which was framed in the 
following language: “Was the defen. 
dAnt s husband in possession of the lands 
in suit only by way of guzara?'" 


Both parties lei evidence on this 
issue. The plaintiff tried to a~..ike out 
by his evidence that the grant for main¬ 
tenance had been made after the death 
of Mubarak Husain in the year 1680. The 
story wa9 that Saiyed Bakhshish Ahmad 
and bis brother Mubarak Husain lived 
amicably till the time of the latter s 
death, aod that after Mubarak's death 
Saiyed Bakhshish Ahmad began to be 
dissatisfied with his position and de¬ 
manded a separate allowance. It was 
stated that in consequence of this de¬ 
mand made by Bakhshish Ahmad the 
present plaintiff, or rather his mother 
who was aoting for him at that time, 
made over these lands to Bakhshish 
Ahmad by way of maintenance sc as to 
bring him in an income cf about Rs. 600 
a year. No document was drawn up tc 
evidence this grant. On the other hand 
the witnesses whom the defendant pro¬ 
duced tried to make out that the grant 
of these lands had been made to Bakh¬ 
shish Ahmad by his father Saiyed Husain 
Bakhsb. According to the defence story 
this grant was made just before Saiyed 
Husain Bakhsh executed the deed of 
gift in favour of his son Mubarak Husain. 
Tbe defendant was unable to produce 
any documentary evidence of this grant 
and the only proof we have of it consists 
of the statements of three or four of the 
defence witnesses. These witnesses de¬ 
posed that the grant so made by Saiyed 
Husain Bikhsh was not a mere grant of 
maintenance. They swore that the lands 
had been given absolutely to Saiyed 
Bakhshish Ahmed as some sort of com¬ 
pensation for his haviog been excluded 
under the gift which Husain Bakhsh 
was about to make in favour of his elder 
son Mubarak Husain. There were thus 
two conflicting versions before the Court 
below. Tlie learned Subordinate Judge, 
after a consideration of the circumstan¬ 
tial and documentary evidence before 
him, came to the conclusion that the de¬ 
fence story which was put before him 
was the true one. He rejected as un¬ 
worthy of credit the story told on behalf 
of the plaintiff, and he found that the 
plaintiff had failed to prove that Bakh¬ 
shish. Ahmad was holding thase lands 
under a maintenance grant. The result 
was that he dismissed the suit. This 
finding of the Subordinate Judge is the 
principal matter with which we are 
concerned here in appeal. It is argued 
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that this finding is against the weight of 
evidence and that in the light of the do¬ 
cument iry and circumstantial evidence 
on the record the Subordinate Judge 
should have accepted the evidence of the 
plaintiff's witnesses in preference to that 
which was given by the witnesses called 
cn behalf of the defendant. 

I will consider first the oral evidence 
which was led in the case and begin 
with the evidence produced on behalf of 
the plaintiff upon whom, undoubtedly, 
the burnden lay of proving that Saiyed 
Bakhshish Ahmad received these lands 
by way of a maintenance grant. The first 
witness for the plaintiff was one Dehi 
Din, a man of 78 years of age who had 
been in the employ o? Husain Bakhsh as 
a Dewan. Dehi Din knew all about the 
gift which had been executed by Husain 
Bakhsh in favour of Mubarak Husain. 
He was the man in fact who drew up the 
deed. Dobi Din deposed that after the 
death of Husain Bakhsh and during Mu¬ 
barak’s lifetime Saiyed Bakhshish Ahmad 
used to be maintained by his brother. 
He went oq to say that after the death 
of Mubarak Husain Buniyad Husain 
made the grant of 200 bighas kachcha to 
Bakhshish Ahmad for his maintenance. 
He explained that at that time Buniyad 
Husain was a minor, about some 14 
years of age, and that his mother acted 
for him in the matter as she was man¬ 
aging the property at the time. Dehi Din 
swore that he was present at the time 
when this grant was made, some '34 or 35 
years before the date on which he gave 
evidence. He further deposed that up 
till the time of the recent settlement 
the lands in suit were recorded in the 
name of Saiyed Bakhshish Ahmad as 
“muafibila lagan.” He went on to say 
that when the last settlement was made, 
Bakhshish Ahmad made an application 
to the Settlement Officer to have the 
lands recorded nsguzara as he disliked 
being described in the village papers as 
a mere rauafidar. Dehi Dio adds that at 
the time this grant was made Bikhshish 
Ahmad was not married. From other 
evidence it appears that Bakhshish 
Ahmad was married about 18:6. The 
second witness who was produced for 
the plaintiff was one Dal a Singh, who 
had been in the employment of the 
plaintiff's father for some 35 or 36 years. 
He corroborates the story which is told 
by Dehi Din and says that the grant of 


these lands was made after the death o f 
Mubarak Husain by the plaintiff’s 
mother who was acting on the plaintiff’s 
behalf. He tells the story of how this 
grant came to be made, and he mentions 
one Chaudhri Karamat Ali who was 
called in to settle the dispute between 
Bakhshish Ahmad and the mother of the 
plaintiff'. 

His story is that Karamat Ali persua¬ 
ded the lady to make a giant of land to 
Bakhshish Ahmad,saving that Bikhshish 
Ahmad was not married and that the 
land would eventually come back to Her. 
Another witness in this connection was 
Gulzir, a barber. His evidence is much 
to the same effect as that of the two 
witnesses whose statements have just 
been referred to. Then we have tho 
story of one Tajammul Husain. He also 
professes to have been present at the 
time this grant was made. Ho attributes 
tho leading part in the business to 
Chaudhri Karamat Ali. Pancham, plain¬ 
tiff’s witness No. 7, who was a gorait in 
the village of Jalalpur, swore that tho 
land9 in suit had formerly been in pos¬ 
session of Mubarak Hussian and that 
they afterwards came into tho possession 
of Bakhshish Ahmad, some thirty or 
thirty.three years before the suit. He 
swears that Bikhshish Ahmad began to 
collect the rents, saying that tho land9 
had been allotted to him for gu/ira. The 
plaintiff himself gave evidence aol sup¬ 
ported the cise which had been put for¬ 
ward by the other witnesses. 

II a describes how Bakhshish Ahmad 
began to be dissatisfied with tho arrange¬ 
ment which had existed in the lifetime 
of.Mubarak Husainandhow he demanded 
separate allowance of his own. An¬ 
other witness Gurdin, a tenant, swore 
that he had hold certain lands from 
Mubarak Husain for which he after¬ 
wards paid the rent to Bakhshish Ahmad, 
the latter having mid him that he had 
received the lands by way of maintenance. 

I have omitted to mention the evidence 
of one Ham Sewak who was called as the 
plaintiff’s witness 5. This man was 

called for the purposes of producing a 

document to support tho plaintiff’s case. 
He was cross-examined by the defendant 
and in cross-examination ho made a 
statement to Hie effect that Husain 
Bakhsh had declared to him that lie had 
given 200 bighas to Bakhshish Ahmad 
before he had executed the deed m 
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favour of Mubarak HusaiD. The lower 
Court has laid great stress on this state¬ 
ment mado by Ram Sewak. It is con¬ 
tended here as it was alleged iu the 
Court below, that Rani Sewak had been 
got hold of by the defendant to make 
this false statement, He had been sum¬ 
moned by the plaintiff merely to pro¬ 
duce a document aod the defendant had 
taken the opportunity of his being in the 
witnessbox to extract from him this 
piece of evidence which, it is .said, he 
had been bribed to give. In support of 
the story put forward for the defence, 
we have the evidence cf ons Raza 
Husain who gives his age as 72 years. 
This witness says that about 44 or 45 
years before the date od which he gave 
his evidence he bad beeD called to attend 
a majlis at the house of Husain Bakhsh. 

The witness swears that after the 
assembly had broken up, he was detained 
there by Mubarak Husain who brought 
him and several others into the presence 
of Husain Bakhsh. He says Mubarak 
Husain suggested to hi3 father that the 
estate should be made over either to him 
(Mubarak Husain) or to his brother 
Bakhshish Ahmad so as to prevent any 
dispute thereafter, the apprehension 
being that after the death of Husain 
Bakhsh the eldest son, Haji Husain, 
wou,d again set up some claim to the 
family property. The witness says that 
when thi9 proposal was made to Husain 
Bakhsh he sent for Bakhshish Ahmad 
and asked him if he was agreeable. 
Bakhshish Ahmad said he had no ob¬ 
jection to 9uch an arrangement, where, 
upon Saiyed Husain Bakhsh i9 said to 
have expressed his pleasure at the noble 
conduct of Saiyed Bakhshish Ahmad in 
surrendering his claim to a share in the 
estate. ' He thereupon, it is said, made 
a present of 200 bighus of sir land to 
Saiyed Bakhshish Ahmad. According to 
the statement of this witness this g r °ant 
to Saiyed Bakhshish Ahmad was made in 
the very year in which the plaintiff was 
born. According to the plaintiff's sUte- 
rtient he was born in the year 1867 and 
having regard to the chronology 0 f the 
case it would seem very doubtful whe 
ther any such grant could have been 
made by Husain Bakhsh in that year. 
I have already mentioned that Saiyed 
Husain Bakhsh did not get his decree 
against Haji Husain till the month of 
August 1867. In cross-examination this 


witness also stated that no particulars 
were given to him cf the -200 bighas 
which were granted. All that was said 
was that 2GA bighas were being given to 
Bakshish Ahmad. 

The next witness in this connection i9 
one Panjtan, aged 70 years. His story is 
much of the same strain as was told by 
Raxa Husain. Referring to the grant he 
was asked if any discussion took place at 
the time as So the amount of profits 
accruing from the lands which were 
being given to Saiyed Bakhshish Ahmad, 
the witness answered that nothing was 
said in this connection, nor was anything 
said as to who was to pay the Govern¬ 
ment revenue of these lands. This wit¬ 
ness slipped up very badly in cross-exa¬ 
mination. He seems to have been 
anxious to assign a definite date to the 
transaction to which he was deposing, 
and lie stated that the grant was made a 
vear or so before the great famine of 1285 
Fasli. That would be the famine of the 
year 1877 A. D. It is admitted on all 
hands that Saiyed Hu9ain Bakhsh died 
in the year 1871: so if this statement as 
to the year in which the grant was mado 
is to be takon as correct, it follows that 
the grant could not have been made by 
Saiyed Husain Bakhsh. Later on the 
Court asked the witness some questions, 
in answer to which he tried to escape 
from the result of this admission by- 
saying that he had merely given an ap¬ 
proximate date The third witness 
Thakur Din, who had been the servant 
of Saiyed Bakhshish Ahmad, said that 
he used to call the tenants to pay the 
rents of their sir to Saiyed Bakhshish 
Ahmad and that thoso rents were paid 
before the death of Husain Bakhsh. 
Taking his cue from the statement made 
by the previous witness, the Counsel for 
the plaintiff cross-examined uhis witness 
as to the date upon which he eutered 
the service of Bakhshish Ahmad. 

The witness admitted that he did not 
take service with Saiyed Bakhshish 
Ahmad till after the year of the great 
famine 1285 Fasli. Clearly thereforo, 
not much reliance can be plaoed on the 
statement of Thakur Din wheu he says 
that he usod to call tenants to pay their 
rents to Saiyed Bakhshish Ahmad before 
Saiyed Husain Bakhsh died. The fourth 
witness named Bhagor also gave some 
evidence about certain land whioh he 
said was in his possession. The witness 
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in cross cxamination deposed that this 
laud was in possession of one Ori before 
it cune to him and that Ori used to pay 
rent to the agent of Mubarak Husain. 
The last witness for the defendant was 
one Abrar Husain. According to him 
Saiyed Husain Bakhsh told him that he 
had made a present cf 200 bigbas of sir 
land to Bakhshish Abmed. The witness 
says that this admission was made after 
the deed of gift had been executed in 
favour of Mubarak Husain. If there 
wore nothing on the record but the 
statements of these various witnesses 
produced for the plaintifi aud the defen¬ 
dant respectively, I should have had no 
hesitation in finding that the evidence 
given by the plaintiffs witnesses is far 
more roliable than that produced on be¬ 
half of the defendant. I dismiss the 
stories of Raza Husain and PaDjtan, the 
two principal witnesses for defence, as 
beiDg entirely false and concocted for 
the purposes of this C3se. The story 
they have told is a ridiculous one and 
cannot command credence fcr one mo¬ 
ment; and as I have explained, one of 
th 2 m at any rate broke down hopelessly 
in crc99.examination. The learned Sub¬ 
ordinate Judge has disposed of the evi¬ 
dence of the plaintiffs witnesses upon 
grounds which do net commend them¬ 
selves to me. It i3 not much to the 
point to say that a witness like Debi 
Din is a biased witness because he is 
an old servant of the family. In a case 
like this an old servant of the family 
would be the very person who would be 
called in and consulted in a business of 
this kind. The learned Subordinate 
Judge has also remarked of the plain- 
till’s own evidence that it was contra¬ 
dictory. ^ # • 

He refers to various petty discrepancies 
to which he has attache! what is, in my 
opinion, an undue degree of importance. 
All I can 9ay regarding the statement 
of the plaintiff is that it stood the test 
of the cross-' xaminatiou remarkably 
well. The witness does not appear to 
me to havo been shaken in any way. 
Debi Din s story has been discredited 
principally upon what the Subordinate 
Judge describes as a glaring contradiction 
between his statement and that of the 
plaintiff himself. Debi Din in his evi¬ 
dence mentioned that Buniyad Husain 
seems to have taken some part in the 
settlement of the guzara and the Sub- 
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ordinate Judge has commented cn this, 
treating it as a ridiculous statement that 
a boy of 14 or 15 years of age should have 
interfered with in such a matter. How¬ 
ever, it is unnecessary to enter minutely 
into questions of discrepancies or con¬ 
tradictions in the oral evidence adduced 
by the parties. We have before us, as I 
have said, two conflicting versions and 
the only way to arrive at the truth is to 
ascertain which of the two versions fits 
in best with the circumstances which 
are disclosed by the other evidence in 
the case. 

The plaintiff has relied most strongly 
upon certain documentary evidence 
which, it is claimed, settles conclusively 
the question of the nature of the tenure 
of these lands possessed by Bakhshish 
Ahmad. It is proved that in the year 
1893, while the recent settlement oper¬ 
ations were going cn in the Bara Banki 
district, Saiyed Bakhshish Ahmad made 
various applications to the Settlement 
Officer with regard to the entries which 
ought to be made concerning him in the 
village papers. Ex. 11 is a copy of an 
application which was filed by Saixed 
Bakhshish Ahmad before the Settlement 
Officer on 3rd Augtost 1893. From the 
contents cf this petition it would appear 
that before it was presented the Settle¬ 
ment Officer had in the usual way given 
Saiyed Bakhshish Ahmad a parcha, that 
is to say, a document showing the lands 
held by him and the manner in which 
it was proposed to record them in the 
now Settlement Records. Saiyed Bakh¬ 
shish Ahmad did not approve of the con¬ 
tents of the parcha which was issued to 
him and to he presented this petition 
Ex. 11 in which be described bimseif a9 
a guzaradar. In the body of the peti¬ 
tion he states that he was in receipt of 
a cash guzara of Rs. 400 and that he 
held 200 kachcha bighas of sir land, 
as guzara, for which he was not liable 
to pay any rent. In describing this 
area of land which he held in guzara 
he stated that it had been allotted to 
him “bilewaz hakkiyet hissadari, ” that 
i 9 to say, in lieu cf his share in the 
landed property. He goes on to say that 
in the parcha which had been given to 
him he was described as a muaiidar. lie 
stated that ho objected to be called a 
muafidar, and be asked that an entry 
should bo made to show that be held 
the lands as guzara and that another 
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zamindar; and similarly with respect to 


entry should also he put in the registers 
to show that he was entitled to a sum of 
Rs. 400 a year as cash maintenance. 
This application seems to have hern 
dealt with on the spot by theSettliment 
Officer. No notice of it appears to have 
been given to any one else, for on the 
same day the Settlement Officer recorded 
that a correction of the papers should be 
made in the manner suggested by Saiyed 
Bakhshish Amad. The result of this was 
that in the registersof under-proprietary 
rights which were prepared at this revi¬ 
sion of settlement, we find Saiyed 
Bakhshish Ahmmad shown as an under¬ 
proprietor and in the column which de¬ 
scribes the nature of the interest held by 
him we find the words “guzara hayati.” 
In other words, the register shows that 
the lands held by Saiyed Bakshish 
Ahmad in the village of Qadirpur were 
held by him for a life-maiDtenance 
(Ex. 13). Ex. 35 is the khetauni which 
was prepared at the settlement for this 
same village, and here again we find 
Saiyed Bakhshish Ahmad described as 
bolding lands granted by the zamindar 
by way of maintenance. Then again 
with regard to the village of Jalalpur, 
in which two of the plots in suit are 
situated, wo find that Saiyed Bakhshish 
Ahmad - made a similar application to the 
Settlement Officer (Ex. l). The Settle¬ 
ment Officer passed a similar order to the 
one passed in the Qadirpur case, and in 
Ex. 3, which is an under-proprietary re¬ 
gister, we find these lands entered as 
being the guzara of Saiyed Bakhshish 
Ahmad. Similarly in the case of the 
lands situated in Jeanpur. Ex. 6 is an 
application cf the same kind made by 
Saiyed Bakhshish Ahmad to the Settle¬ 
ment Officer, and here again ■ w'e find in 
the register of under-proprietors the 
name of Saiyed Bakhshish Ahmad with 
the remark that he is holding lands by 
way of guzara. The khetauni', of this 
village for 1299 Fasli has an entry show¬ 
ing that the lands held by Saiyed 
Bakhshish Ahmad were the grant from 
the zamindar, "atia zamindar.” In the 
case of the village of Mantara we have 
do copy of any application made by 
Saiyed Bakhshish Ahmad to the Settle¬ 
ment Officer, but the under.proprietary 

register again shows that the lands held 

by Saiyed Bakhshish Ahnfad in this 
village were described as guzara and in 
the khetauni (Ex. 36) as a grant from the 


to the other village, Cbhktara. 

We have it. therefore that in the year 
1^93 Saiyed Bakhshish A bund, on his 
owd application, got these lands recorded 
by the Settlement Officer in the parti¬ 
cular way he wished to have them re¬ 
corded, that is to say, he got himself 
described in the papers as the guzaradar. 
If as the defence now tries to make out, 
all these laDtls had been given absolutely 
to Saiyed Bakhshish Ahmad by his 
father Saiyed Husain Bakhsh, how are 
we to explain these petitions addressed 
to the Settlement Officer, iu which 
Bakhshish Ahmad »9ked that he might 
be recorded as a mere guzaradar ? It 
is not possible to suppose that Saiyed 
Bakhshish Ahmad was in any way 
ignorant of the difference between the 
position of a persen who bolds lands 
merely for maintenance aDd of one who 
holds them under anahsolutetitle. There 
can be no reason for dcubtiDg the truth 
of the statement made by the plaintiff's 
witness Debi Din that until the time 
eame for revision of the settlement, 
Saiyed Bakhshish Ahmad had been des¬ 
cribed in the village papers all nloDg as 
muafidar. This is evident from the fact 
that the pareba which was issued to 
Saiyed Bakhshish Ahmad by the Settle, 
ment Officer in 1893 described him in 
this particular way. Is is impossible to 
conceive that if as is dow sought to he 
proved by the defence, Saiyed Bakhshish 
Ahmad got an absolute gilt of these lands 
from his father, he should have allowed 
himself to be described for about 20 or 
25 years in the village papers es a mere 
muafidar. The fact is that Saiyed 
Bakhshish Ahmad \ clearly accepted tho 
the position and the only claim that bo 
made in the year 1693 was to have the 
word 'guzaradar” substituted in the 
papers for the word "muafidar,” which 
had hitherto been entered into them. 
The learned counsel for the respondent 
has tried to make as much as possible 
out of the statement contained in the 
petition Ex. 11 to the effect that these 
lands had been given to Saiyed Bakhshish 
Abmad in lieu of his rights as a hissadar. 
ihe actual words used in the petition 
are bilewaz hakkiyet hissadari mukar- 
tar hai. I am not prepared to accept 
the argument that these wo, us neces¬ 
sarily import that an absolute gift of the 
lands had been made to Bakhshish 
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Ahmad to compensate him for the loss 
of his share in the property of his father 
which was being conveyed by a deed of 
gift to his elder brother Mubarak 
Husain. In .the course of argument a 
good deal has been said regarding the 
entries which have been made in the re¬ 
venue registers of these villages subse¬ 
quently to the time of the settlement, 
that is to say, in the patwari's annual 
registers. These entries show consider¬ 
able variations from year to year, but 
little importance can be attached to 
them when we have before us the evi¬ 
dence of what took place at the settle¬ 
ment. It is the entries in the settle¬ 
ment papers I which are of primary im¬ 
portance and, as has already been pointed 
out, those papers assigned to Bakhshish 
Ahmad merely the position of a guzara- 
dar. To put the case shortly, therefore 
we find that the story put forward by 
the plaintiff in this case is fully sup¬ 
ported by the documentary evidence to 
which reference has been made—evidence 
which demonstrates the position which 
Siiyed Bakhshish Ahmad claimed for 
himself in relation to the Ian Is in suit. 

This documentary evidence is alto¬ 
gether irreconcilable with the case which 
the defendant's witnesses have attempt¬ 
ed to prove. The result therefore, is 
that it must be held that the story put 
forward in the evidence by the plaintiff's 
witnesses in this case is substantially a 
true one. My finding, therefore, is that 
the lands in suit are proved to have been 
hold by Siiyed Btkhshish Ahmad by way 
of maintenance (guzara) and that it is 
not proved that the lands were gifted to 
him absolutely by his father Saiyed 
Husain Bakbsh. On this finding the de¬ 
cree of the Court below must be reversed. 
j\Vhere it is shown that the lands had 
been given by way of maintenance the 
presumption is that the grant had 
been made for the life time of the grantee. 
This suit was brought within twelve 
years from the date of the death of 
Saiyed Bakhshish Ahmad and it is there¬ 
fore within time. I accept this appeal, 
eet aside the deoree of the Subordinate 
Judge and direct that the plaintiff's 
claim be decreed. The plaintiff will get 
his costs both here and in the Courts 


below. 

B.V./li.K. 


Appeal allowed. 
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Lindsay, J. C. 

Murari Lal— Plaintiff—Appellant. 

V. 

■Tali pa Sit ha i and others —Defendants 
—Respondents. 

First Appeal No. 97 of 1913, Decided 
on 6th November 1914, frrm decree of 
Suh.Judse. Sitapur D/- 9th June 1913. 

Hindu Law-Joint family-Alienation if in- 
valid is not binding on after born lon-Even 
ratification by existant member will not make 
it binding. 

Tho alienation of joint family property, which 
the Hindu law declares to be binding uron a 
member of the family born after the date of the 
alienation is a valid and net an invalid aliena¬ 
tion. A member of a joint Hindu family is, 
therefore, entitled to attack an alienation of the 
joint family property made bef.re his birth, if in¬ 
valid. 

Ratification cr such alienation by the members 
in existence at its date will not bind the after- 
born memb?r, if made after his birth [P 272 C 2] 

Mumtaz Hussain and Putloo Lal — (or 
Appellant. 

Government Pleader and Salig Ham — 
for Respondent. 

Judgment—The facts of this case are 
as follows: On 14th March 1891 one 
GayaPershad mortgaged certaiu property 
to the Raja of Mahewa to secure a loan 
of Rs. 1,300. On 23rd of January 1893 
he executed a deed of further charge in 
favour of the same mortgagee to secure a 
further advance of Rs. 500. This deed of 
further charge hypothecated not only the 
itom9 of property which were mortgaged 
in the first deed but also certain other 
items which are row in dispute. A third 
document was executed by him on 27th 
September 1893 by which he mortgaged 
the whole of the property now in suit to 
secure a further loan of R9. 050. At the 
time these two mortgage-deeds were ex- 
cuted by Gaya Pershad, his two sons 
Jalipa and Ujagra were alive. Jalipa 
from the evidence on the record ap¬ 
pears to have been about six years of 
age in the year 1891 while Ujagar at 
that time was an infant. Murari Lal, 
the son of Jalipa, who is the plaintiff in 
the present case, was not in existence at 
the tim9 when any of these deeds were 
executed. When the plaint was filed in 
the year 1912 Murari Lai’s age was said 
to be about five years, that i9 to say, be 
mu4 have been born in or about theyear 
1907. Under the three deeds above men¬ 
tioned the date fixed for payment of all 
the sums which were advanced was 14th 
March 1896. In October 1898 the Raj* 
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brought a suit on the first mortgage of 
14th March 1891 and got a decree for 
sale of the property. He died after 
obtaining this decree and in August 1910 
two sons of his brought a suit on the 
other two deeds of January and Septem¬ 
ber 1S93 respectively. 

The defendants in this 9uit were the 
two sons of Gaya Pershad, Jalipa and 
Ujagar. A decree for sale was passed 
against these two defendants on 17th May 
1911. The present suit has been brought 
by the minor Murarl Lal for a declara¬ 
tion that the decree of 17th May 1911 is 
not binding upon him and that the joint 
ancestral property directed to he sold by 
that decree cannot be put to sale. In 
paras. 2 and 3 of the plaint it was said 
that the whole of the property hypothe¬ 
cated by these defendants was the joint 
property belonging to Gaya Pershad and 
his sons. Para 2 referred to certain 
items of the property which were des¬ 
cribed as being the ancestral property of 
Gaya Pershad. Para 3sets out particu¬ 
lars of other portions of the mortgaged 
property which were said to have been 
acquired by Gaya Pershad out of joint 
family funds. In para. 5 of the plaint it 
was asserted that the suras which were 
borrowed under the deeds of 23rd Janu¬ 
ary 1893 and 27th September 1893 were 
nob borrowed for any legal necessity. In 
para. 8 it was also asserted that the debts 
contracted by Gaya Pershad under these 
deeds of mortgage were his personal 
debts recovery of which had become 
time-barred on 14th March 1902. It was 
claimed, therefore, that in the suit 
brought in August 1910 no decree could 
be passed for the recovery of this money 
It was also pleaded that the plaintiff 
was not bound by this decree to which 
he was no party. The cauas of action 
alleged in para. 12 was the passing of the 
decree of 17th May 1911 and the decla¬ 
ration which was prayed for in para 14 
was as above stated, namely, that it 
might be declared that the decree, dated 

n lain tiff y blndin g °Pon the 

plaintiff and that under this decree the 

joint and ancestral property specified in 

paras. 2 and 3 of the plaint oannot be 

the el 8a e ' Tbe prinoi P al defence in 
the case was raised by defendants 3 and 

4, who were plaintiffs in the suit whioh 

Z^'bioT"' Jolip “ aDd Uii8at in 

It was denied that the property in 


suit was ancestral property belonging to 
Gaya Pershad. It was alleged that the 
money borrowed under the two deeds of 
1893 were borrowed for family necessity. 
It was admitted in para. 16 of the writ¬ 
ten statement that Gaya Pershad was the 
head and manager of the joint family and 
that he took these sums in the capacity of 
managing member. In the last paragraph 
of the written statement it was pleaded 
that the suit was collusive. Seven issues 
were raised before the Subordinate Judge. 
The first issue was whether or not the 
property specified in para. 2 of the plaint 
was ancestral. The finding on this issue 
was in the affirmative. The second issue 
related to th; properties specified in 
para 3 of the plaint. The Subordinate 
Judge held that this property had not 
been acquired by Gaya Pershad out of 
joint family funds. The third issue was 
a3 to whether the mortgages had been 
executed for legal necessity. The Sub. 
ordinate Judge found that it was not 
proved that they were. The fourth issue 
related to the locus standi of the plaintiff 
to challenge the validity of these mort¬ 
gages. It was held that the plaintiff was 
not in a position to do so. The three re¬ 
maining issues were as follows: 

"(5) Is the decree of 17th May 1911 not binding 
on tho plaintiff because the debt was not then le- 
gaily recoverable? (0) Was the former suit (that 
is. the suit of 1910) brought against Jalipa as 
manager of the family? (7) If so, is the plaintiff 
bouod by tto deoree?" 

The learned Subordinate Judge record¬ 
ed do finding on these issues, being of 
opinion that the case was disposed of by 
his finding upon issue No. 4. The plain¬ 
tiff appeals to this Court and the first 
ground with which I will deal is that 
contained in para. 1 of the memorandum 
of appeal. It is said that the lower 
Court was in error in finding that the 
property set out in para. 3 of the plaint 
was the self-acquired property of Gaya 
Pershad. As regards this point the evi¬ 
dence upon the record was of a very 
meagre description, and after perusin- 
this evidence and the judgment of the 
lower Court upon the issue I have come 
to the conclusion that the lower Court’s 
fanding is wrong. We start with the ad- 
raittea taofc that Gaya Pershad and hia 

sons constituted a joint Hindu family. 

We also have it proved, according to the 
judgment of the learnad Subordinate 
Judge that the propsrty specified in 
pata. 2 of the plaint was joint ancestral 
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property. It appears from the record 
that the other itemsof property referred 
to in para. 3 of the plaint were bought 
by Gaya Pershad in His own name. In 
the circumstances just referred to the 
presumption, I think, would ho that 
these purchases made by Gaya Pershad 
accreted to the joint property which 
already belonged to the family. There 
is no direct evidence on the record to 
show where actually the money which 
was applied in purchasing these proper- 
ties came from. But on the strength of 
the testimony given by one of the defen- 
ants’ witnesses the Subordinate Judge 
came to the conclusion that these pro¬ 
perties must have been bought out of 

monev which Gava Pershad earned as a 
• • 

patwari, and as a karinda of the Raja. 
He says that there is no direct evidence 
to prove the purchase of this property 
from ancestral income. He goe3 on to 
say that the income of the ancestral pro¬ 
perty did not amount to more than 
Rs. 30 a year, that Gaya Pershad could 
hardly keep himself, much less his 
family, on such a small income and that 
therefore it was impossible that he 
should have acquired any immovable 
property out of the savings from that 
income. The learned Subordinate Judge 
therefore concluded that he must have 
bought the property out of the money 
which he earned in service. But I am 
not prepared to hold with the Subordi¬ 
nate Judge that this money was neces¬ 
sarily to be treated as separate money 
belonging to Gaya Pershad or that pro¬ 
perty purchased out of it should ho trea¬ 
ted as separate family property. Having 
regard to the fact that the family was 
joint, I think the proper inference is 
that the money which Gaya Pershad 
earned to keep himself and his family on 
must be taken to have been joint family 
income. It follows therefore in my opi¬ 
nion that the property specified in para. 3 
of the plaiot was joint family property. 
The issue, should I think, have been found 
in the plaintiff’s favour. We come now 
to the second ground taken in appeal. It 
is that the lower Court was wrong in 
holding that the plaintiff Murari Lal 
could not challenge the validity of the 
mortgages of 1893. The learned Sub¬ 
ordinate Judge came to the conclusion 
that it was not competent to the plain¬ 
ly to challenge the validity of these 
mortgages, because it was proved that 
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he was not in existence at the time the 
mortgages were mide. He states in his 
judgment as follows: 

“ It is a rule, the correctness of which is not 
disputed, that a member of a joint Hindu family 
born after an alienation of the family property 
cannot question the validity of that alienation." 

This is not a correct statement of the 
rule o? Hindu law. The law is laid 
down in para. 3^2 of Mayne’s Hindu Law, 
Edn. 7, in the following words: 

“ Therefore a son cannot object to alienations 
validlv made bv his father before be was born or 

w * 

begotten, because be could only by birth obtain 
an interest in property which was then existing 
in bis ancestor. Hence, if at the time of the 
alienation there had been do one in existence 
whose asseut was necessary, or if those who 
were then in existence had coussnted, he could 
not afterwards object on the ground tbat there 

was no necessity for the transaction. 

On the other band, if the alienation was made 
by a fa - her without necessity, and without the 
consent of sons then living, it would not only 
be invalid against them, but also aRainst any 
son born before they had notifW the transac¬ 
tion; and no consent Riven by them after his 
birth would reader it bindiuR upon him." 

This statement of the law has been 
followed in numerous cates and there 
can be no doubt that it i3 correct. The 
alienation which the Hindu law declares 
to be binding upon a son who is born 
after the date of alienation is a valid 
alienation. The contention in this case 
wa9 that the alienation was not a valid 
one. What are the facts? 1 have al¬ 
ready mentioned that in the year 1893 
Gaya Pershad had two son Jalipa and 
Ujagar in existence. At that time Jalipa 
was a minor or about eight years old 
while Ujagar’s age was about two years. 
There can be no question therefore of 
any consent on the part of these sons 
to toe alienations which their father 
made in the year 1893. Tne manager 
of a joint Hindu family has power to sell 
or mortgage joint family property so aa 
to bind the interests of adult as well as 
minor co-parceners provided, first, in the 
ca 96 of adult members the sale oi mort¬ 
gage is made with their consent, expres¬ 
sed or implied, and, secondly, that in 
the case of minor members the sale or 
mortgage is made lor the necessities of 
the family or in o«-der to pay the debts 
of the family business. Where the 
manager is the father, as in this case, 
he has certain special powers, one of 
which is to sell or mortgage ancestral 
property for the payment of antecedent 
debts, that is to say, debts contracted 
before the date of the sale or mortgage 
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and not incurred for immoral or illegal 
purposes. There is no question of any 
antecedent debt contracted before the 
dates of these mortgages an-1 the only 
question therefore to be considered is 
whether or not the raonevs which were 
borrowed ny Gaya Pevshad were borrowed 
for necessities of the family. 

As to this there is a clear Boding of 
the Subordinate Judge himself which 
ehows that there is no proof that these 
mortgages were effected for legal neces¬ 
sity. It follows therefore that the alie¬ 
nations effected by Gaya Pershad by 
these mortgages were not valid aliena¬ 
tions so as to bind tire minor Murnri Lai, 
who has oome into existence since the 
time they were made. It has been urged 
on behVf of the respondents that al¬ 
though Jalipa and Ujigar did net and 
could not consent to these alien Uions at 
the time they were made, they have 
nevertheless ratified them since. It is 
pointed out that when Jalipa and Uja- 
gar were sued in the year 1910 they 
raise! various pleas in order to resist 
the claim of the representatives of the 
mortgagee. They nowhere however took 
the ground that the alieoation was in¬ 
valid because of want of consent on their 
part or because the debts had not been 
incurred for family necessity. It has 
been suggested that their failure to raise 
defence on these grounds amounts to 
ratifijation of the alienation which was 
made by their father during their mino¬ 
rity. Even if it could be assumed that 
the conluct of Jalipa andUjrgar in their 
defence to the suit which was brought 
against them in 1910 amounts to rati, 
fication, the fact remains that the plain¬ 
tiff here, Murari L»l, was born three 
yews before that suit was brought. 

It follows therefore from what has 
been said in para, 342 of Mayne’s Hindu 
;law that any ratification made byUjagar 
and Jalipi after the birth of Murari Lai 
would not be binding upon Murari Lai. 
It must therefore I think be taken that 
there was no valid alienation made by 
Gaya Pershad, the effeot of which was 
to bind the minor plaintiff Murari Lai, 
and I think the Subordinate Judge was 
wrong in adding that Murari Lai was 
not entitled to attack the mortgages 
with respeot to which the declaration is 
sought. There remain the three issues, 
Nos. 5,6 and 7, with regard to whioh the 
Subordinate Judge has given no findings 
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in view of his decision, now found to be 
erroneous, that the plaintiff was not 
competent to question the validity of 
the alienations made by Gaya Pershad. 
As the determination of these issues is 
essential to the right decision of the 
suit upon the merits, I direct under 
0. 41, R. 25, that the case be sent hick 
to the Subordinate Judge so that these 
issues may be tried out. No further evi¬ 
dence will he received in the case. The 
findings of the lower Court will be re¬ 
turned to this Court within two months 
from the date of receipt of this order of 
remand and ten days, to count from the 
date of the findidgs of the lower Court, 
will be allowed to the parties to file the 
objections, if any, to the findings. 
b.y./r.K. Case remanded . 
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Stuart, A. J. C. 

Ram Prasad and another— Plaintiffs— 
Appellants. 

v. 

Rabat Bibi and another— Defendants— 
Respondents. 

Second Appeal No. 143 of 1914, De¬ 
cided on 8th December 1915, from the 
decree of Diat. Judge., Fyzib&d, D -20th 
February 1914. 

(a) Oudh Laws Acl (18 of 1876), S. 9— 
Hiba-bil-ewar is not sale—No pre-emption is 
claimable 

A hiba-bil-owaz is not a salo within the mean- 
ingof S. 9, of Act 18 of 1876 and confors no right 
of pre-emption under Ch. 2 of that Act. 

[P 274 Cl] 

(b) Mahomedan Law—Gift—Dower—Trans¬ 
fer in consideration of relinquishment of 
right of dower is not sale but Hiba-bil-ewaz. 

A Mahometan transferred certain property to 
his wife in lieu of her relinquishment of her 
claim to dower of a specified amount. 

Held: that the transaction wa? not one of 
9alo but of hiba bii-owaz. [ P 274 0 1] 

Hari Kishen Dhaon for Gokaran ' Nath 
Misra —for Appellants. 

M . Wasim —for Respondents. 

Judgment —Jahangir Bakhsh exe¬ 
cuted on 23rd Maroh 1912 a deed by 
which he transferred a share in Mahal 
Muhammad Bakhsh and a dwelling 
house to his wife Rabat Bibi. I have 
examined this dead whioh is described 
as a hiba-bil-ewaz. Jahangir Bakhsh as 
a Mahoraedau wa9 entitled to execute a 
hiba-bil.owaz with regard to his property. 
The deed transferred the property in 
lieu of Musacnraxt Rahat Bibi agreeing 
to forego all claims for dower as against 
her hu3biQd. Tho3e claims are valued 
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in the deed as a claim for Rs. 500. But 
the deed dees not transfer the landed 
property in lieu of Rs. 500 but in lieu 
of the lady foregoing her legal right to 
dower on which a valuation was placed. 
Certain sharers in the uiahal sued to 
exercise a right of pre-emption under 
the provisions of Ch. 2, Act IS of 1870, 
alleging that the deal was a deed of sale. 
The Munsif of Ah vnur decreed their 
suit. The District Jua^e dismissed it 
on appeal on a point, into which it is 
not necessary for me to enter. While 
dismissing the suit upon this point he 
found that a right of pre-emption would 
arise in ordinary circumstances upon the 
deed in question inasmuch as he con¬ 
sidered that this deed was in effect a 
deed of sale. I cannot accept the view 
taken by the learned District Judge. 1 
have examined this deed and consider 
that it is not a d-’ed of sale hut a de^d 
of hiba-bil-ewaz. Thera was an exchange 
of gifts. The husband gave certain 
property and the wife gave the relinquish¬ 
ment oi her claim to dower. I do not 
consider that this document was a deed 
of sale misdescribed 0.3 a deed of hiba- 
bil-owaz, As was pointed out by a Bauch 
of this Court cf which I was a member 
in Lachhman Prasad v. Mir Ft da 
Husain (1), the fact that a thing has an 
estimable value docs not causo the thing 
exohauge of that thing for another to 
imply the acceptance of a price. In the 
ordinary transactions of business articles 
ud exchanged would have an estimable 
value. As I find that this deed was a 
deed of hiba-bil-ewaz and not a deed of 
sale, the point is concluded by the deci¬ 
sions in Mid Ali v. Musammat Arbi un- 
mssa (2) and Iiaj Kishorc v.Rajhu Xatli 
Prashad (3). 

In both of these decisions it was held 
that a hiba-bil-owaz is not a sale within 
the meaning of S. 9, Act 18 of 1876, and 
that it confers no light of pre-emption 
under Ch. 2 of that Act. In these cir¬ 
cumstances the plaintiffe-appellant a 
suit was rightly dismissed by the Dis¬ 
trict Judge, although he was in error in 
his view us to the existence of a right of 
pre einption upon the deel in 6uit. I 
dismiss this appeal accordingly without 
goins into the other points raised. T he 

1. (1915) 18 O C 10J=50 I 0 *82. 

2. (1893) 1 O C 76. 

8. (1901) 4 O 0 1C9. 


appellants will pay their own costs and 
those of the respondents. 

B.v./a.K. Appeal dismissed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Achambhit Lal —Creditor. 

v. 

Chhanga Mal and another — Judg¬ 
ment.deotors. 

^ Civil Mise. Appeal No. 16 of 1914 and 
Exec, cf Dccrrc Appeal No. 26 of 1914, 
Decided on loth June 1915, from the 
order of Diet. Judge, Lucknow, D/- 10th 
March 1914. 

Insolvency—Adjudication — Sole in exe¬ 
cution of decree before order ol adjudica¬ 
tion—Sale proceeds realised, but sale not 
confirmed —Receiver held not entitled to 
claim sale proceeds for rateable distribution. 

Some creditors of .1 judgment-debtor applied 
for his adjudicrioo a? an iu>olvent. Subsequent 
to this application fome prop-riy ofth-juig- 
ment-dobtor was sold iu execution of a decree for 
money held by another creditor. The gale-pro¬ 
ceeds were realized by the Court executing the 
decree before the order of adjudication was passed, 
but tbo sale \v»s not confirmed till tomo time 
later: 

Hell: that the Receiver of the estato cf tho 
iusolvent was not entitled to claim payme it of 
tho sale proceeds for rateable distribution among 
the enditor? of the insolvent. IP 275 C 2) 

Held , further, that, if tho tills of the insol¬ 
vent to the property sold has determined by order 
of adjudication, it was of no cousequeuce whe¬ 
ther the inouoy was paid to tin creditor by set¬ 
off or was lviuz in Court awaiting confirmation 
of the sale.' IP 276 C 2] 

Adity Prassad—lor Creditor. 

Zahur Ahmad— for Judgment debtors. 

judgment.—In this case some pro¬ 
perty was sold in execution cf a decree 
for money obtained by Acbambhit Lali 
against Chaudhri Sliafiq uz-zamanon the 
19cb December 1913. Prior to tho 6ale 
some other creditors of the judgment- 
debtor had applied for tho adjudication 
of Chaudhri Shafiq-uz-zamau as an in¬ 
solvent. The order of adjudication was 
made on the 27th January 1914. Tbo 
sale proceeds were realized by the Court 
executing tho decree before the order of 
adjudication was passed, but the sale not 
confirmed till some tirao later. Tb& 
questiou for consideration in this appeal 
is whether tho Receiver of the estate of 
Chaudhri Shafiq-uz-zaman is entitled 
under the circumstances to claim the 
payment of the sale proceeds for rate¬ 
able distribution among tho creditors of 
the insolvent. Under the provisions re¬ 
lating to insolvency in the old Code of 
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Civil Procedure, assets realized in exe¬ 
cution of a decree prior to the date of 
the order of adjudication were not liable 
to be seized by the Receiver: Howataon 
v. Durrani (1). S. 34 of Act 3 of 1907 
reproduces that rule and prescribes the 
extent to which the rights of creditors 
under execution are restricted by the 
pondenoy of an insolvency proceeding. It 
lays down that where execution of a 
decree has issued against the property of 
a debtor, no parson shall be entitled to 
the banefit of the assets realized in the 
course of the execution by sale or other¬ 
wise before the date of the order of 
adjudication. The order of adjudication 
relates back and tikes effaot under S. 16, 
Clause (6), of the Act for tho purpose of 
binding the insolvent and his creditors 
from tho date of tho presentation of tho 
petition of insolvency, but it takes effect 
retrospectively only to the extent laid 
down in the Act. 

Tue question, therefore, is to what 
exteot the Act permits the retrospective 
operation of the order to bind the right 
of the creditors. S. 16, Clause (2), declares 
that on the mik ng of an order of 
adjudication the whole of the property 
of the insolvent, excepting such par¬ 
ticulars as are oxempfcod from attachment 
and salh in execution of a decree, vests 
in the Court or in a Receiver appointed 
by R and that thereafter, except as pro- 
vided for by the Act, no creditor is enti¬ 
tled during the pondency of the in- 
solvency proceeding to any remedy 
against the property or person of an 

undir?h ? r t 03p9ob of a dQbb Provable 
under the Act, except with the leave of 

the Court and on suoh terms as it may 

impose A sale effeoted after the order 

of adjudication is not, therefore, binding 

J.wandas Jhnwcr. l n lhe 

KlLZl3) U " a n t Da t v - Sundar »« 
a-neirt (3). But where property has 

already been sold in execution of a deofee 

tfon^U 9 • , ° f th9 ° rdQr ot ad i^ioa. 

which can 10 s V0Qtha8 n ° interest left 
which can vest m the Court or in the 

that 8 *the' f 4 ’ ao: >/ diQ ^ Provide 

iV h8 restriction of the rights of 

? ft nd ,fc t° r8 aD ^ der exeoutioa Shall not ex. 
the d or°/ 380t f raa,IZ3d P rior to the date of 

1 . (ISUOJ ill Oil 85t, . 

2. (1918) 40 Oal 78=18 I 0 908 


protection has hseu extended by S. 38 
under certain eircmstances to payments 
madebyorto the insjlvent and con¬ 
tracts or dealings with him for valuable 
consideration, provided such payment or 
transaction took place before the date of 
the order of adjudication. Ss. 34 and 38 
are thus in effect limitations of the 
general rule, contained in S. 16, Clause 
(o), of tho Act, and as held in Sri Chand 
v. Murari Lal (4) and Basarmal Aicat- 
mal v, Khemchand Danjanomal (5) under- 
similar circumstances, the Receiver j F 
(aot entitled to seize the assets reaped 
by sale in execution of a decree before 
the date of tho order of adjudication. 

It is not neceisary for the purposes of 
S. 34 that the cssets should have 
reached the bands of the creditor before 
the adjudication was made, for if the 
title of the insolvent to the propery sole 
determined by reason of the sale, and 
the puroaase money w»s paid by the 
purchaser iu the manner required by law 
it is of no coace.luenoo whether th 
money H pud to th) execution o.edito 
by set-off or is lying i Q Cou-t awaitin 
the coefi mat ion of the sale. Unde. 
S. Go, Civil 1 . C., the confirmation t*tiC 3 

effect from tho date of th) sale, and in 
theabsanoeoUny app'ioa-.im for rate¬ 
able distribution under 3. 73 of the Cod* 
the money becomes the property of tho 
execution creditor from tho date of the 
sale, as soon as the sale is confirmed, to 
tho extent needed to satisfy his decree 
Anything realized by a Court at the 
.ustauco of an execution creditor is re¬ 
alized by it ou his behalf, and though 
its payment may be postponed till the 
sale is oonhrmed. neither the judgment- 
debtor nor the auction purchaser, who 
paid it, can exeroise any oontrol over it 
to tho prejudice of the executiou credi¬ 
tor. The same property cannot bs sold 
a,am because the rights of third parties 

whic| ff H ted ttnd th03il9 Proceeds into 
which the property has been converted 

before the date of the order of adjudica¬ 
tion oanno, be seized, beoaose S 34 
restricts the extent to whioh tho re 
trospeotive operation shall go. 

a sbttut a B P B r h n °u !e k 0f iQt0r P ratnt <oa that 
a statute should be cons rued so as to 

give a meaning to every word If th 
4 - (1912) 84 All 029=16 IQm —*-—5 
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t.ho data oi tho presentation of the pe¬ 
tition of insolvency, Ss. 34 and 38 would 
become redundant and cut of place, for, 
c.uteido S. 33 and 37, there is no law- 
under which a Receiver can claim the 
benefit of realizations or payments made 
in execution or otherwise fcoforo the 
application for tho adjudication of in¬ 
solvency v;as presented. It is noteworthy 
that S 35 allows an execution creditor 
the coats of his execution, whore a sale 
i- proveutea, but S. 34 contains no such 
provision, though on tho view taken by 
tl'.o Court below tho need for it was 
greater. The omission indicates that the 
assets realized iu the course of execution 
by salo or otherwise before the date of 
the order of adjudication are treated by 
S. 34 as outside the purview of the In¬ 
solvency Court. We allow the appeals 
accordingly and, settiug aside the orders 
passed by the Courts below, direct that 
barring any surplus sale proceods, to 
which the insolvent may he ontitled, the 
money realized by tho Insolvency Court 
io pursuance of tho said orders should 
le refunded. No order is made under 
the circumstances as to tho costs. 

is.v./r.k. Appeals allowed. 
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Stuart, and Mohammad Am, 

A. J Cs. 

Raghubar Dn?/af—P.-creoholdor— Ap¬ 
pellant. 


Bank of Upper India Ltd., Lucknow 

—Judgment. Debtor—Respondent. 

Ex. of Decree Appeal No. 43 of 1915, 
Decided ou 16th September 1915, from 
tho order of Sub-Judgo., Lucknow, D/. 

Con^anlc* 1 Act (1913),—S. 153-Me*ting 
of creditor! after Bank stopping payment 
Agreement by majority of creditor! to re- 
open and conduct Bank'* buainesa Creditor 
obtaining decree in respect of hi. debt 
AcreMr ent held to be binding onhiro. 

\t a me ting, hold u-d r tb provisions of 
o ‘ 15!1 o( Act 7 of 1913, of tbo creditors of ft Bank 
which bal stopped payment, a majority in num¬ 
ber representing tbree-fourtbs in value of the 
creditors pro c ent in person or by proxy, agreed 
to scheme for its ic-orcmug and the couduct of 
it- business. Tbo arrangement having been 
sanctioned bv the High Court came into force 
accordingly.’ Ouo of the creditors, had between 
the da o wb**n the creditors votod upon tho pro¬ 
posal and the date whon the High C>urt uanc- 
lioned tho arrangement, obtained a decree iu 

roTCCt of his d bt. . . 

Held- th.t tbe agreement was binding on him 
and that such an agreement when sanotionod 


‘■cok effect from the date when it was arrived ati 
and not morelv from the date of sanction. 

IP ‘277 C 2] 

Mumtaz Husain —for Appellant. 

A. P. Sen —for Respondents. 

Judgment. — Raghubar Dayal is a 
holder of certain money placed in fixed 
deposit in the Lucknow branch of the 
Bink of Upper India—a Company form¬ 
ed and registered under the Indian Com¬ 
panies Act having effect at the time of 
its formation. The Bank of Upper India 
suspended payment on 8th October 1914, 
and on 15th October 1914 a meeting of 
share-holders was hold at Meerut—the 
head-quarters of tho Company—which 
decided to apply to tho Allahabad High 
Court for sanction to a'soheme for cont¬ 
inuing tho business of tho Bank. Raghu¬ 
bar Dayal was entitled in ordinary cir¬ 
cumstances to withdraw his deposit in 
Novemoer 1914, but owing to tho suspen¬ 
sion of business by the Bank, he was 
unable to obtain payment of the sum 
standing at hiscrodit. On 15th Decem¬ 
ber 1914 certain share-holders of the 
Bank propound a formulated scheme for 
its re-opeiing and the conduct of its 
businsss. Ou 17th December 1914, 
Raghubar Dayal gave notice iu writing to 
tho ai'ont of tho Lucknow branch to pay 
tho amount due to him within twenty- 
four hours. The agent replied on tho 
same day informing him of the existence 
of tbe proposed scheme. On 19th De¬ 
cember i 914, Rsghubar Dayal filed a suit 
against the Bank in the Court i f the Sub¬ 
ordinate Judge of Mohanlalganj Luck¬ 
now for the recovery of the amount due 
to him with interest. On 21st Decem¬ 
ber 1914, an application was made to the 
Allahabad High Court for sanction to 
the proposed scheme. On 23rd Decem¬ 
ber 1914. Tudball, J., of tho Allahabad 
High Court ordered a meeting to bo held 
at Meerut under the provisions of S 153, 
Act 7 of 1913, to consider and vote on the 
arrangement propose). Raghubar Dayal 
as a holder of money in fixed deposit re¬ 
ceived notice of the holding of tho meet- 
ing and was entitled to vote upon the 
proposal. Tho meeting was held on the 
4th March 1915, and a majority in num¬ 
ber representing three-fourth in value of 
the creditors or class of credi- 
tors concerned (of whom Raghubar 
Dayal was one) present in person or 
by proxy, agreod to the arrangement pro¬ 
posed. On 19th April 1915. the Subordi- 
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nate Judge of Mohaulalganj passed a de- 
oree in favour of Raghubar Daval against 
the Bank of Upper India for Rs. 25.595- 
14-5 with inlere-t end co3ts. On 2nd 
June 1915, Tudb*ll, J., sanctioned the 
arrangement accepted by the majority oi 
oreditors concerned, which came into 
force accordingly. At the end of the 
order ho said, 

“It is also pointed cut on behalf of the Bank 
that there are several suits by creditors pending 
in various Courts and that in some c sos decrees 
have been obtained against the Bank »nd it is 
urged that t iis litig tion s-ould, if p^siole, bo 
brought to a sland till. Uuder the scheme as 
sanctioned, th** crelit»rs iu quo tion who are 
fixed and floating d po*ittors, will be b und by 
tho soheme in view of the provisions of S. 15*3, 
Companies Act.** 

W 0 understand Tudball, J., to mean 
by tho words ‘creditors ia question” 
creditors who had obtained decrees aga¬ 
inst the Bank. He continued, 

“Fixod dep si tor* can, in lieu of their debts, 
take eith r preference -hare* or debentures. Float 
ing depositors are entitled to only 25 per cut, 
of th i d bt directly business is resumed and 
the balance will be avail.bio to them as laid 
down in the scheme. I do not think it is possi¬ 
ble to pass any general order staying all proce¬ 
edings in ponding suits, but it is quite cloar that 
such creditors«a are now suing! r their debts 
are bound by t e scheme and cau only claim 
satisfa tion for what is duo to them in t: 0 man¬ 
ner laid d wn i'» t 0 scheme. Under the sc"*me 
it will not be possible for them t • put their decrees 
into execution nd to recover their debt by s.lo 
of the Bank's assets. Howovor, th matter is one 
which can * 0 docided by each Court in wbicu it 
arises as between the parties." 

It is clearly tht opinion of Tudball, J., 
that such a decree as that held by Raghu- 
bur D-iyal cannot be executed against the 
Bank. The learned Subordinate Judge of 
Mohanlalganj, accepting the pronounce¬ 
ment as bin.iirg upon him, refused to 
execute the decree and the present ap¬ 
peal is against his refuse 1. It is conceded 
by the reipondeDt that tho pronounce¬ 
ment of Tudball. J., is not binding upon 
this Court, hut we see no reason to do 
otherwise .than accept it as a correot 
statement of the law on tho point. The 
appellant was a creditor withiu the 
terms of the arrangement when the ar¬ 
rangement was made. He is hound by 
the deni-don of the majority and is hound 
by the arrangement. It is true that the 
date on which the decree in his favour 
was passed fell between 4th March 1915 

the date when the creditors voted upon 
the proposal—and the 2nd June 1915 
—the dite when l'udball, J., sanctioned 
the arrangement. But he dots not, in 


our opinion, cease to he a creditor bound 
by th6 terms cf the arrangement because 
ho obtained a decree after it was mace 
but before it was -auctioned. The words 
of tba section having application are. 

“Where a complini*o or arrangement i* pro¬ 
posed betwfen a Company and its creditors c : 
a* y class of thorn . ...... the Court may. on 

tho application in a summary way of the Com¬ 
pany or cf anv creditor or member of t^o Com¬ 
pany, .order a meeting o( the creJitc:- 

or ciass of credit rs.to bo called, hejJ 

and conducted in such manner is *.Ut* Court dire¬ 
cts. If a majority in number representing threi- 
iourtl>3 in value of the creditors, or class cf 

creditors.present either in 

pe son or by proxy :.t the meeting, agree to any 
compromise or arrangement, the compiomise or 
arrangement shall if sancti -ned by tho Court, 
bo binding onllebe creditors the lats of credi¬ 
tors. . .’ 

Tue decree-holder was one of such 
class of creditors, and the agreement was 
thus binding on him, if sanctioned by the 
the Court, and it hecamo binding from 
4th March 1915. If it had beeD the in¬ 
tention of the legislature that 9uch an 
ngreomonb should net be binding until 
the arrangement had been sanctioned by 
the Court, instead of the words " if_sanc¬ 
tioned by the Court” the words ‘wherv 
it ha9 been sanctioned by the Court ’ 
woul 1 ordinarily have been used. The 
agreement becomes binding from the date 
when it is arrived at, subject to oubsequ 
ent sanction by tho Couit, If that sanc¬ 
tion be refused, the agreement ie with¬ 
out effect. But it ie not the case that 
tho agreement is to take effect from the 
date of sanction. It tuke3 effect from 
the date when it i9 made. Such ie our 
interpretation of the words of the sec. 
tion. The loarnod Counsel for the ni-pil- 
lant has, however raised other points. 
He points out that the doerotsl amount 
consists of four items: 1. Tho amount 
due to the decree-holder on account of 
the suin’ deposited by him and the inter¬ 
est due up till the date fixed on which 
a notice of withdrawal wa9 to be given 
according to the conditions under which 
the money wrs deposited. 2. Interest 
awarded by way of damages from that 
date till the date of institution of the 
suit. 8 Interest awarded by way of da¬ 
mages from the date of institution till 
the date of realization. 4. Costs. 

He argues that, even if he be not al¬ 
lowed to oxaouto hie deoreo » ith respeot 
to item No. 1, there is nothing in the 
terms of the agreumout which prohibits 
his executing his decree with regard to 
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tlis remainiug three items. With regard 
to items Nos. 2 and 3 we are of opinion 
that as tbo scheme provides not only for 
the resumption of business on 1st July 
1915, but a'so for a settlement of accounts 
duo for interest up to the 7th May 1915 
the date when the decree-holder applied 
for esscution of the decree, is governed 
bybbe arrangement which provides forthe 
payment of interest to the 1st July 1915, 
and which also provides for the payment 
of interest after that date ou the amount 
allotted in preference sliarts or deben¬ 
tures. Wo theiefore, decide against the 
appellant s contention on the eecond 
and third points. With regard, however, 
to the claim for costs we consider that- 
the appellmt should succeed. He insti¬ 
tuted his suit two days before the app'i- 
cation to the Allahabad High Court was 
made, aud we see no rca ; on why he 
should !>e deprived of the right to execu¬ 
te his decree for costa as agaiost the as¬ 
sets of the Bank. We therefore, modi¬ 
fy the or.l6r of the lower Court by direc¬ 
ting that the decree-holder be entitled 
to exocute his decree for Ks. 1,046-13-5 
as against l!ie defendant. The claim was 
for execution of the deorea to the extent 
of Rs. 28.2S3-11-3. We have only al¬ 
lowed execution to tho extent of 
Rs. 1,016-13-5, that is to say a little 
more than l/28thof the amount claimed. 

Tho parties will receive and pay 
eo3ts in proportion to successand failure 

R.V./r.k. Order modified. 
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Stuart, A. J. C. 

(rauri Shankar and another —Decree- 
holders—Appellants. 

v. 

Mt. Lachhman Kunwar and anothci — 
Judgment-debtors —Respondents. 

Execution Decree Appeal No. 20 of 
1915, Decidod on 16th December 1915, 
from order of District Judge, Lucknow, 
D/- 12th Mach 1915. 

Civil P. C. (1908), S. 11—Decree time- 
barred—Adjudication by Court after notice 
to ehow cause against execution to judg¬ 
ment-debtor makes it executable—Decree- 
Execution. 

In order to enable a decreo to bo oxecu'ed in 
spite of tho fact that execution is tiine-b*rr d, it 
is necessary to establish that notice requiring 
tho judgment-debtor to show cauao wliv the 
decreo should i ot le executed aguost him has 
been served on him and that ho has thus been 
in a position to rai.se the plea of liinitati u, that 
a Court has expressly or impliedly decided by 
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a final order (he question of limita'ion in favour 
of the deer e-holder and that there has been an 
effective order of adjudication. IP 27 -j C 2] 

A. P. Sen —for Appellants. 

Mahommed Wasim and Samiullali Beg 
—for Respondents. 

Judgment.—The appellants are the 
holders oi a mortgage decree under the 
terms of which the mortgaged property 
was to be brought to sale. The decree 
was made absolute ou 25th March 1911. 
They applied for execution of the decree 
on 8th April 1914. On that date tho 
application for execution was tirue- 
barred. It wa3 suggested in the Court 
below that the application was not tiroe- 
barred on that date, as it'had been kept 
alive by the payment of certain amounts 
out of Court by the judgmeDt-debtor9 in 
satisfaction of the deerre. But that plea 
isabmdoned in this Court, the learned 
counsel for the appellants expressly 
withdrawing it. Thus it is agreed in 
this Court that on 8th April 1914 the 
execution ot tho decree in question was 
time-Larrod. Tbo Court of execution 
fixed 27;h April 1914 as the date for 
passing orders on the application and 
did not at first issue notice to the 
judgment-dobtors. 

The application came on for hearing 
on 27th April 1914, .and the presiding 
Judgejordercd that notice sboull issue 
to the judgment-debtors under the pro¬ 
visions of O. 21, R. 22, that is to say, to 
show cause on a date fixed (the date 
fixed being 14th May 19141 why the 
decree should Dot be executed against 
them. This order was passed but it was 
nevar carried out. The notice issued to 
the judgment-debtors, who are the 
widows of the deceased judgment-debtor, 
was to appear on 14th May 1914, if they 
desired to show cause against their 
names being entered in the place of the 
name of their deceased husband. The 
application came on for herring on 14th 
May 1914 and on that date the decree- 
holders wero present but the judgment- 
debtors were absent. There was no rea¬ 
son why they should appear aud show 
cupe as they were the representatives 
of Thakur Bikhsh their deceased hus¬ 
band and had no objection to the entry 
of their names in the place of his. They 
had not, it is to baquoted, been asked to 
show cause why the decree should not 
he executed against them. On 14th May 
1914 the presiding Judge adjourned the 
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hearing of the application to 4th June 
1914,in order that the decree-holders 
might adduce evidence on that date to 
show whether the property was or was 
not ancestral. 

On 4th June 1914 the decree-holders 
were absent, the judgment-debtors were 
also absent, and the application was dis¬ 
missed. On 1st September 1914 a fresh 
application was made for sale of the 
property. No notice was issued to the 
judgrne' t-debtois. Tlio Cour under a 
mi6appiehendoo as to the neces-ity of 
issuing that notice passed an order for 
eale at once. The judgement-debtors, 
coming to hear of the passing of this 
order, objected successfully onthegiound 
that the application of 8th April 1914 
was time-barred. The learned District 
Judge upheld that objection on apjeal. 
The learned counsel for the appellants 
relies on the decision of their Lo>dships 
of the Privy Council in Mangul Pcrshad 
Dichit v. Grija Kant Lalari (l) as ex¬ 
plained and followed by a Bench of the 
Allahabad High Court in Slicoraj Singh 
v. Kameshar Nath (*2). But there is 
nothing iu the decision of thoir Lord- 
ebips of the Privy Counoil whioh sup. 
ports his plea. Thtir Lordships decid¬ 
ed that, when an order lor attachment 
had been made after notice served on 
the judgment-debtor to show cause why 
the decree should not be executed against 
him, by a competent Court having juris- 
diction to try and determine whether 
tho decree was barred by limitation, the 
order became final and unless set aside 
was valid, and that it was not open to 
the judgment-debtor in subsequent pro¬ 
ceedings to object that execution was 
barred by limitation at the time that 
the order was passed. 

Where the Court of execution had 
jurisdiction to determine that a decree 
was barred by limitition and neverthe- 
less has ordered attachment, the order 
whether right or wrong is a final order. 
The case is however altered when the 
judgment-debtor, has received notice 
but no tfifeotive order has been made by 
the Oouit of execution. Such a case 
will be found in Bvseshur Mulick v. 
f *hara,a Mahalab Chunder Bahadur 
<32 which was decided by a Benoh of the 
High Court of Calcutta . Tde deoision 

1. (1882J 8 Oil 51=8 I A 123 (P 0) 

2. (Ib02) 24 All 283. h 

8. (1868) 10 WB8 (P B). 


is referred to at p. 58 of the Privy 
Council decision already quoted, and 
their Lordships taka no exception to the 
accuracy of the law expounded therein. 
In this case the appellants are even in 
a wrose position, for here the judgment- 
debtors never received any notice to 
contest the validity of tho application for 
execution cf the decree, were not at first 
given an oppo r tuoity of setting up a 
idea of limitation and took the plea of 
limitation at tho earliest possible oppor¬ 
tuoity after they had discovered that an 
order for sale had been issued against 
them. 

A cise similar to this will be found in 
Eaniz Fatima v. Muhammad Jafar Mi 
Klian (t) In order to enable a decree 
to be executed inspite of the faot that 
execution is time-barred, it is necessary 
to establish that ioti:e requiring the 
judgment debtor to show ciuse why tho 
decree should not be executed a against 
him has been served on him and that 
be has thus been in a position to raise 

the plea of limitation, that a Court has 
expressly or impliedly decided by a final 
order the question of limitation in fav¬ 
our of the decree-holder and that there 
has been an effective order of adjudica¬ 
tion All these three elements are absent 
in the present case In these circum¬ 
stances the lower Courts have rightly 
refused to permit execution of the de¬ 
cree as no application was made for its 
execution wiihin tho period of limitation 
allowed by the law. I dismiss this ap¬ 
peal. The appellants will pay their own 
costs and those of the respondents. 

_B.V./r.k. __ Appeal dismissed. 

4. (1910) 13 O C 90=6 I 0 74G. " ~ 
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Lindsay, J. C. 

Gauri Shankar — Defendant—Appol. 
laut. 


w w 

Abu Jafar Khan — Plaintiff-Respon- 
dent, 

Second Appeal No. 480 of 1913, Deci¬ 
ded on 24th June 1915. from decree of 
Dist Judge, Fyzabud, D/- 28th July 

JLJ Id. 

S s\ T T n *j er °p« r ° p ® r,y Act (4 1*82), 

il ?r Te , n j* r ~ EffeC ‘ of lender 

Interest does not cease, 

mad • un J dor S - 83> T - p - Aot . be 
either full or inadequate. Hit is full‘ho in- 

tereat stops altogether from tho date of the ten- 

dor. If it is inadequate tho mortgagee is at liberty 
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to ignore it and is entitled to recover Interest 
at the contract rate up till the date o* th a re¬ 
demption euifc. The mortgagee is not hound to 
accept anything less than the foil airount that is 
ov.ing to him and he cannot bo damnified by any 
mistake made by the mortgagor in marine the 
tender. There is no via media in the matter. 

[P 281 C 1 3 

(b) Civil P. C. (5 of 1908), S. 34,0.34, 
R- 60 Mortgage suit—Costs—More amount 
claimed than due is no ground to refuse costs. 

A mortgagee is entitled to costs m suits 'or 
redemption or for closure unless he has be*n 
guilty of any misconduct; and the fact that he 
claims more than is found owing to him i* not 
per se any sufficient ground f.r dor riving him 
of his costs. [P 281 C 2] 

Bisheshwar Nath Srivastava for It am 
Chandra —for Appellant. 

Ali Mohammad —for Respondent. 

Judgment.—This sec;nd appeal has 
arisen out of a suit for redemption. The 
defondant Gauri Shankar is the appellant. 
The plaintiff Raja Sye 1 Ahu Jafar Khan 
is the assignee of the equity of redemp¬ 
tion. The dispute in second appeal is 
with regard to three items in account 
between the parties. The mortgage in 
suit was a mortgage with possession, 
which was executed on the 10th of June 
1903. There was a deed of further charge 
executed on the 29ih cf June 1903 carry¬ 
ing interest. The original mortgage pro¬ 
vided that the mortgagee sboul i receive 
the profits of the property in l*eu of in¬ 
terest. with the exception of Rs. 12-15-3 
which was to he paid to the mortgagor 
under the namo of "paramsana '* Tbi3 
mortgagee, Gauri Shankar, became the as¬ 
signee of anot her morfgago executed by 
the same mortgagor. This mortgage was 
assigned to Gauri Shankar in the year 
1902 It was a mortgage similar in terms 
to the one already m°ntionel and under 
this document the mortgagee was liable 
to pay Ks. 5 13-3 by way of pararasana to 
the mortgagor. In faking the account it 
was alleged on behalf of the plaintiff that 
the paramsana, Rs. 12-15 3, which was 
payable to the mortgagor under the deed 
of 10th June 1903, had uot bean pud. 
The mortgager, therefore, claimed to be 
entitled to deduct this sum from the 
amount payable for redemption. The 
answer to this plea given by Gauri 
Shankar was co the eff-ct that after the 
year 1902 thero had been an oral agree¬ 
ment between him and the original mort¬ 
gagor by which this turn of Rs 12-15-3, 
paramsana together with the other sura 
of R-. 5-13 3 param9ana above referral 
to, were to be set off against the rent of 
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an area of 7 bigbas odd of the mortgaged' 
land which bad been made ovor to the 
mortgagor as a truant. It was eaid that 
the arrangement was that the mortgagor 
was to pay, Rs 20-S-0 rent for the 7 
bigbas odl of land and against this rent 
was to be set off Rs. 18-12-G per annum, 
being the total amount of the two sums 
above mentioned. The learned District 
Judge held with reference to the provi¬ 
sions of S. 92, Evidence Act, that no evi¬ 
dence of this alleged oral agreement could 
be given. He, therefore, allowed theclaim 
of the plaintiff and deducted Rs. 106-11-9 
on account of parsmsaDa, which he found 
was owing from the mortgage to the mort¬ 
gagor. It is contended here in appeal that 
the vi9wof the law taken by the lower ap¬ 
pellate Court with regard to theadmissibi- 
lityof proof of this oral agreement iserro- 
neous. I may mention here that speaking of 
the evidence w hich was put forward in this 
connection the learned Judge described it 
as flimsy an! although he came to node- 
finite finding on the point, there i9 some 
reason for think’ng that he was of opi¬ 
nion that the agreement had not been- 
proved. 

I do not propose to discuss the legal 
questi n a9 to the admissibility of this 
agreement for after an examination of 
the evidence which was led to prove it 
I arn o f opinion that no agreement was 
proved. Too dofendant-appellant relied 
upon the oral evidence of a witness 
name! Swarai Dayal. This man was 
called to p ove the receipts, Exs. A-6 and 
A-7, purpoiting to have been executed on 
29th June 1904. These receipts show 
ptym°Dts of Rs. 12-15-3 and K®. 5-13-3 
respectively on account of paramsana. 
Standing by themselves they obviously 
do not constitute any evidence whatever 
of the agreement set up by the defendant. 
On the contrary, they rather tend to 
show that no such agreement had been 
come to and that the paramsana wa9 be¬ 
ing paid to the mortgagor in the ordinary 
way. This witness also deposed that an- 
agreement had been come to between- 
Gauri Shankar and the mortg-gor, by 
whi :h the latter was to allow a set-oiT 
for the paramsana as against the rent of 
7 bigha 9 odd which had been let to him 
as a tenant. The only other evidence in. 
fchi 3 connection is the evidence of the 
Patwari Asharfi Lai. His evidence only 
amounts to this, namely, that the mort¬ 
gagor was recorded as a tenant of 7 bighas 
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odd for which ho was liable to pay a 
sura of Rs. 20-8-0 lent per anDum while 
Gauri Shankar was described as being the 
mortgages. I hold that this is not suffi- 
cient evidence of any agreement by which 
tbo paramsana payable by the mortgagee 
was to be set off against the rent pay¬ 
able by the mortgagor. On this point 
the appeal must fad. 

The next point raised is with reference 
to interest. It is admitted that before the 
suit was brought the plaintiff tendered 
under S. 83, T. P. Act, a sum of money 
which, be alleged, consituted a full satis¬ 
faction of the mortgagee's claim. It h8s 
been found by the Court below that the 
amount tendered by the plaintiff was not 
the full amount which was then owing to 
the mortgagee, but foil short of it by a sum 
of Rs. 36. This repress nt? the intorest 
for one year and it appears that in mak¬ 
ing the calculation of interest cne year's 
interest was left out of account. The 
plaintiff seems to have claimed that in¬ 
terest ought to slop from the date on 
which the tender was made. The mort¬ 
gagee, on the other hand, contended that 
he was entitled to get compound interest 
up to the date of the suit. The learned 
Judge solved the difficulty by allowing 
the mortgagee only simple interest. He 
said that there obviously had boon a bona 
fide mistake whioh the plaintiff would 
certainly have put right, had the mort¬ 
gagee appeared and called his attention 
to the fact. Instead of this tli9 mort¬ 
gagee offered no help. The answer to this 
is that the mortgagee is not hound to 
accept anything less than the full amount 
that is owing to him, and that he cannot 
bo damnified by the mistake made bv the 
mortgagor in making the tender. There 
is no via media in the matter ; either a 
full tender is made in whioh cas9 interest 
stops altogether, or an inadequate tendor 
is made whioh the mortgagee is at liberty 
to ignore and which does not affect hie 
right to recover interest at the contract 
rate up till the date of the suit. 

The only other matter in dispute ig 
with regard to costs. The order of the 
lower appellate Court was that the de¬ 
fendant was to pay one-third of the plain¬ 
tiff e costs in both Courts while the plain¬ 
tiff was to pay two-thirde of the defen¬ 
dant s co^ts in both Courts, this being 
approximately the proportion in which 
the appeal had succeeded and failed. It 
is argued here chat the defendant waa in 
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any cas6 entitled to all hie costs, the 
general ru'e being that the mortgagee is 
entitled to costs in suits for redemption 
or foreclosure unless it is made to appear 
that he has been guilty of any miscon¬ 
duct. It is settled law that the fact that 
the mortgagee claims more than i9 found 
owing to him is not per se any sufficient 
ground for depriving hirn of bis co9ts. 
In the present case I think this general 
rule ought to be applied, and the mort¬ 
gagee ought to be awarded his coeta in 
both Courts. The result is, therefore, 
that the finding of the lower appellate 
Court with regard to the payment of 
paramsana is to stand As regards in¬ 
terest I find thatthedefendant is entitled 
to compound interest up to the date of 
the suit and is also entitled to his full 
Costs both in the Court of fi>eS instance 
and in the lo^er appella'e Court. The 
plaintiff is not entitled to any ecsts. I 
allow the appeal to this extent aud direct 
that the decree of the lower appellate 
Court bo modified accordingly. In this 
Court the parties will bear their own 
costs. 

B.V./r.K. Appeal allowed. 
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Stuart and Mahammad A. J. Cs. 

Mahomed IJadi —Plaintiff — Appel¬ 
lant. 

v. 

Mohammad Taki aud others —Defen¬ 
dants— Respondents. 

Second Appeal No. 120 of 1913, Deci¬ 
ded on 16' h September 1915, from the 
decree of Dist. J., Rae Bareli, D/- 20th 
January 1913. 

Arbiti atioo—Award—Award not filed in 
Court—De-d of conveyance not effected to 
give effect to it* term* — Title of persona 
under «uch award cannot be impugned. 

The title of pers ns eutitled to a p'operty 
under an award of arbiiratore cannot le im¬ 
pugned because 'he award t«as not b on filod In 
Court or broauso uo deod of conveyance bos been 
oxeouted to give offret to its teims. IP 288 0 2) 

Zahur Ahmad —for Appellant 

M. IKasira and All Mohammad —for 
Respondents. 

Judgment —This appeal has been 
referred for decision to a Beuoh. The 
facts are as follows: Hdfof a pertain 
grove is in the oultivatory possession of 
one Husain Abbas. Saiyed Mulum- 
mid Hadi olaiming that this share waa 
his own by a right of purchase, su *d to 
dispossess Husain Abbas and Mohib 
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Haidar who (lie assorted) were trespas¬ 
sers in possession of this half share. 
Husain Abbas defended the suit, and 
sot up that the half share in question 
belonged to Saiyed Mohammad Taki, 
brother of Saiyed Mohammad Hadi, and 
that ho was a tenant of the half share on 
behalf of Siiyed Mohammad. Taki Saiyed 
Mohammad Taki was made a party to 
the suit. Ho supported tho assertionsof 
Husain Abbas and stated that the half 
share in the grove in question had been 
the property of Saiyad Moharrmad 
Molisin Husain, father of Mohammad 
Hadi and himself, that it, with other 
property, was partitioned between the 
brother and himself, and that this parti¬ 
cular moiety fell to him. Tho suit 
which was was in -tit uted in the Court 
of the Subordinate Judge of Rae Bareli 
was decreed by him. On appeal the 
District Judge of Rae Bareli reversed 
tho decision and dismissed the suit. 
He found that tho plaintiff had not been 
in possession within limitation, that 
the moiety sharo in the grove was origi¬ 
nally joint property, that it had been 
the subject of a partition, and that it 
had fallen to tho share of Mohammad 
Taki who was in rightful pos ; ession of 
it. This second appeil is preferred. 

The first point taken is that tho suit 
was not barred by limitation, as the 
plaintiff-appellant was in possession 
within twelve years of the date of the 
suit. Tne Counsel for the contesting 
respondent agrees that the suit is Dot 
barred by limitation. We are of tho 
same opinion. Three points remain 
for decision: 1. Wus the moiety of tho 
grove in question joint property? 

2. Was title to it legally transferred 
to Mohammad Taki by tho award? 

3. Did the parties agree to abandon 
tho award, and did Mohammad Taki 
thus give up all title t) the moiety of 
the grove in question? Od the first 
point the Subordinate Judge found that 
this moiety was purchased after the 
death of Mohammad Mohsin Uu?aiD 
by Muhammad Hadi alone. The 
District Judge arrived at no finding 
upon the point. There is no necessity 
to remit the case for decision by the 
learned District Judge upon this point, 
as we have ample rnateri tIs on the record 
on which to decide it. The moiety* 
share in the grove was certainly ac¬ 
quired in the name of Mohammad Hadi 
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after tho death of his father. But from 
a reference to arbitration (Exhibit K 3) 
it appears that in 1895 certain property 
was divided among the sons of Siived 
Mohsin Husain as joint property. They 
agreed to divide such property by 
mutual consent. In this reference it is 
stated that the property to be divided 
is described in the list of joint property 
prepared on 27th March 1891. This 
list contains a statement that the half 
share of the grove in question is joint 
property. It was specially excepted 
from partition in the reference of 
1895. 

There is a finding of fact that Mo¬ 
hammad Hadi signed Ex. K-3. There 
was a subsequent agreement to make a 
partition cf the property excepted in 
1895. That agreement is dated 2nd May 
1906 (Ex. A 2). An award was made ac¬ 
cordingly (Ex. A-3) on 4th Juno 1906. 
Thus the moiety of the grove in question 
fell within the lerms of the reference, 
and under the award it was given to 
Mohammad Taki. Tho learnod counsel 
for the appellant has objected that 
Ex. K-3 is inadmissible in evidence for 
want of registration. We decide against 
him upon this point. We find that 
Ex. K-3 is not inadmissible in evidenoe 
for want of registration, that it is ad¬ 
missible and that it is proved. Upon tho 
above evidence our finding is that al¬ 
though tho moiety of the grovo in ques¬ 
tion was purchased in the name of 
Mohammad Hadi, it is clearly proved to 
have been accepted as the joint property 
of liis brothers and himself. We further 
fiud that it fell to the share of Moham¬ 
mad Taki in 1906. We now come to the 
second point, which i9 the point on which 
the reference was made. The point taken 
by the appellant is that inasmuch as the 
award in question was not filed in Court 
and no deed of conveyance was made 
transferring title in the moiety* of the 
grove to Mohammad Taki, titlo did not 
pass under tho award to Mohammad 
Taki, and thus he was not in a position 
to introduce Hus-in Abbas as a tenant of 
the moiety of the grove. It is to be 
observed that this is not a suit brought 
by Mohammad Taki to obtain possession 
of the moiety of the grove. The person 
in physical possession is Husain Abbas. 
He claims title from Mohammad Taki. 
The suit is one to dispossess Mohammad 
Taki and Husain Abbas. 
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The first decision quoted to us, as to 
the effect of an award that- has not been 
filed in Court, is in the case of Rani 
iletva Kuniuarv.Rani Hulas Kuv ar ( 1 ). 
This decision has however only an in¬ 
direct bearing on the subject. We next 
come to a deoision cf their Lordships of 
the Privy Council in Rani Bhagoti v. 
Rani Chandan (2). In that case an 
award was made by arbitrators, by which 
certain propoi ty was allotted to Rani 
Bhagoti. That award waa not filed in 
Court and co conveyance was executed 
to give effect to its terms. Rani Chandan 
claimed that property. Their Lordships 
decided in 1885 that the award was a 
goo 1 award, aod that Rani Chandan hav¬ 
ing been a party to the proceedings could 
not claim property which had been 
transferred under its term3 to Rani Bba- 
fioti. In 1891 their Lordships of the 
Privy Council decided in the caso cf 
Muhammad Ncioaz Khan v. Alam Khan 
(3J that in a cuee, where there had been 
a roforenco to arbitration and an award 
>y which certain landed proporty had 
been made over to Alam Khan, a suit by 
other parties to the arbitration proceed¬ 
ings for the recovory of a porr.ion of that 
propsrty from Alam Khan could Dot lie, 
and that the award must havo effect. In 
that oiso Alam Khan appliod to have the 
award filed pursuant to the provisions o{ 
8 525, Aot 14 of 1882, nud the oivil 
Courts had refuse! permission to file the 
award. Their Lordships hell that the 
■act that such an application had been 
made and refund did not affect the ques¬ 
tion. They stated at p. 418: 

‘‘Though the application nndorS. 625 was re¬ 
fused, that tnorely left the award to hive it 9 
ordinary legal validity. It could not be success¬ 
fully O'ntonded that on award is not valid, be- 
oause tho party in whose favour it was had novor 

S'°, d t to r . bavo it f filod in O-’urt- Gan thou tho 
refusal ^ file, or of an application made to do so, 

lbe tha ‘ tte award can never bo 

relied upon , in any suit relating to tho subject- 

mattor doalt with by it?" ^ 

Their Lordships answered that ques- 
tion in the uegative. In 1896 their Lord- 
shipsof the Privy Council deoided in 

& m r an Sinoh v - Ude v 

bingh (4; that an award of the British 
Indian Association of Oudh, which did 
n ob oo me within the provisions of S 38 

1. (1874 ) 18 B L R 812=0X167-- 

2. (1885) 11 Cal 886=12 I A 67 IP n\ 

8. (l p 89l, 18 Cal 414= 70 P® x A ?8 

4. (1896) 28 Oal 888=23 I A 64 (P 0). 


Act 1 of J8G9, as it was filed in Court 
more tl an six mouths after the pass¬ 
ing of the Oudh Estates Act, which 
was not filed in Court and which was 
not embodied in a deed of conveyance, 
nevertheless operated to secure the title 
of tbepsrson to whom it transferred cer¬ 
tain property a3 against the other party 
to the arbitration pioceedings. 

These are all the decisions of tboir 
Lordships of the Privy Council upon 
the point. The principle laid down in 
the above decisions to the effect that thd 
title of a per-on bolding possession of] 
property under an award, which his not 
been filed in Ci.urt and the terms of 
which nave not been embodied in a deed 
of conve\ ance, is secure has b^on fol¬ 
lowed in Krishna Panda v. Balaram 
Panda (5); Jadunath Chowdhury v. 
Kailash Chandra Bhatta'harjee (6) ; 
Laldas Jibhai v. Bai Lafa (7) aod 
Bhaurao Jivaji Title v. Radhabai Laxa - 
mart Jivaji (8). The principle has been 
carried even further in other ois^s. In 
1900 it was docided in Sornavalli Ammal 
v. Muthayya Sastrigal (9) that persona 
entitled to immovable property, under an 
award which had not been file! in Court 
and the terms of which had not been 
embodied in a deed of conveyance, had a 
right to recover jossee^ion of the pro¬ 
perty from another party to the arbitra¬ 
tion proceedings upon tha basis of the 
award alone, and the same principle wae 
followed in Shea Narain v. Beni Madho 
(l 0 ; in 1901, and in Bhajahari Saha 

V ; Behay y Lai Rasak (11) in 
1906. In Thakur Sheo Narain Singh v, 
T/m/;«r lhshunath Singh (12), Wells, 
A. J.C., deoided that the faot that an 
award was nob filed in Court afforded no 
reason for holding that it was invalid, 
and that a party claiming under euoh an 
award to enforce its terms (no deod of 
conveyance having been executed to give 
effeot to them) was entitled to obtain 
possession of property awarded to him 
against another party to the arbitration 
proceedings. 

The leaned oounsel for the appellant 
qu otes agains t the authority of these 

6. (18%) 19 Mad 2*0. ~--- 

G. (1910) 87 Cal 63=2 I C414. 

7- (1909) 1 I C 105 

8. (1909) 88 Bora 401=2 I 0 481 

9. (1900) 23 Mud 693. 

10. (1901) 23 All 286. 

U. (1906) 88 0*1 8S1. 

13. (1904)7 0 0 869. 
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decisions some remarks 'mado by Lind- 
way, J. G., in Dilipat Singh v. Kashi 
Nath (13). They are as follow : 

“But until an award, whether o r al or written, 
has boon made a rule ol Court so as to Give it the 
forco of a civil Court decree, it caucofc, in my 
opinion, operate to tr^ns'er property. The law 
>fi thus laid down in a recent work on the Law 
of Arbitration in India by D. C. Banerji at 
P-449: “In suits for recovery of property, if au 
award is made by which a certain property is 
adjudgei to be made over to a party and such 
award is ma le a rule of 0 urt, the effect will be 
to convey the property in .the same way as au 
ordinary drcree of Court for possc ; si‘n of pro¬ 
perty conveys it aud it will be carried out by 
execution; but when tho award and the decree 
only decide the qu^ition of t t*e, the property 
cannot pass without conveyance.’ M 

We do not understand the learned 
Judicial Commissioner to state anything 
which conflicts with the authorities 
quoted by us. Tho (acts of tho caso 
which ho decided were not facts upon 
which these authorities havo hearing. It 
is porfectly clear that as Mohammad 
Taki obtained title to the moiety of this 
grove under the terms cf the award, his 
title cannot ho impungnoi because the 
aword was not filed iu Court, or because 
no deed of conveyance hud been executed 
to give effect to its terms. We there¬ 
fore decide, the second point against the 
appellant. With regard to the third poiut 
wo find that when Mohammad Taki ap- 
mutation of names with respect 
to tho moiety of the grovo before the 
Tahaildar his hrother Mohammad H\di, 
appellant, raised objections to the validity 
of the award.The Tahsildar endeavoured 
to got the parties to come to some agree¬ 
ment and Mohammad Tnki is tecordel 
as having stated that ho would accept 
any arrangement that the third brother 
Mohammad Naki might choose to make. 
Mohammad Naki th?n roado a division 
which v.as apparently acc^ptad by the 
appellant. Mohammad Tiki said he 
would notmeept the a arrangement made 
by Mohammad Niki. The Tahsildar 
then refused to graut mutation of names 
in favour of Moharamid Tiki. The 
Tahsildar as a Revenue Official had no 
authority to refer the disputo to arbitra¬ 
tion. It was his duty in those proceed¬ 
ings simply to record the name of the 
person in possession of the moiety of the 
grove. The entry in the revenue re¬ 
gister of landed propiertors is not a 
judicial process and there were no judi- 

19. A 1 R 1911 Oudh 149-24 I C 542=17 

O 0 103. 
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cial proceedings before the Tahsildar. 
Thus the Tahsildar had no Authority to 
refer the point to arbitration. The pro¬ 
ceedings were most informal and the 
statement of the appollant cannot be con¬ 
sidered to constitute withdrawal from 
the award. Thus the subsequent deci¬ 
sion of Mohammad Naki can have no 
elTtct to vitiate the previous award. In 
no circumstances could the appellant 
claim the whole moiety under the deci¬ 
sion of Mohammad Naki, for that deci¬ 
sion awarded him only one-sixth. 

In Krishna Panda v. Balaram Panda 
(5) a decision to which reference has 
already been made, it was decided that 
in order that tho parti63 should be re¬ 
mitted to their previous rights, it was 
not enough that the award was not en¬ 
forced or even that both parties objected 
to it. There must be positive evidence 
that both parties agreed that the former 
state of things shouid be restored. In 
another decision which has already been 
quoted, Lai das Jibliai v. Bai Laid (f), 
the above decision was followed and ap¬ 
proved. But apart from that there is 
nothing in the proceedings before the 
Tahsildar that could amount to a revoca¬ 
tion or abandonment of the original 
award. This appeal therefore fails 
upon every point and is dismissed ac¬ 
cordingly. The appellant will pay bis 
own costs and those of the contesting 
respondent. 

B.V./n.K. Appeal dsimissed. 
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Chamier. J. C. 

Bam Gopal —Defendant—Applicant-. 

v. 

Saheb Jan Khan —Plaintiff - Opposite 
Party. 

Civil Rcvn. Petn. No. 118 of 1910, 
Decided on 30* h March 1911, against 
order of Small Cause Court Judge, Luck¬ 
now. D/- 28th Jnlv 1910. 

Contract Act (1872), S. 127-Contract of 

guarantee—Enforcement of. 

A contract of guarautce cannot bo enforced 
nnloss there was some consideration for the 
guarantee. [P 285 0 2J 

Rudra Dutt Sinha —for Applicant. 

Wahajuddin Haidar — for Opposite 
Pa'-ty. 

Judgment. — This is a suit upon a 
promissory note sianed by one R m Din. 
The plaintiff impleaded his sou Ram 
Gopal on the allegation that when in 
April 1909 the plaintiff caught hold of 
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Raai Din and made a pressing demand 
for bis money and threatened to bring a 
suit if tho money were not paid, Ram 
Gopal came up and orally guaranteed 
payment of the money, saying tint ho 
would pay it if Ram Din failed to pay 
in six months' time, that 6ix months ex- 
pired and the plaintitf made a fresh de¬ 
mand for the money and both the de¬ 
fendants asked for four months’ more 
time. This i3 the case set out iu para. 2 
of the plaint. It i3 quite clear that the 
plaintiff's case is that guarantee was 
made in April 1909. It is not said that 
further time of four months was given 
in October in consequence of this de¬ 
fendant Ram Gopal’3 promise to pay the 
money. Plaintiff in tho witness-box said 
that Ram Gopal promised to pay theimoney 
but did not show that there was any 
consideration for tho promise. P. W. 3, 
Shadut Husain, gave no relevant evi¬ 
dence. P. Ws. 4 and 5 prove only that 
Ram Gopal promised to pay tho money. 
They do not attempt to prove that there 
was any consideration for Ram Gopal's 
promise. P. W. 2, Ahmad-ul-lah is plain¬ 
tiff’s iderk.^He says that plaintiff caught 
hold of Ram Din ubout a year ago and 
demanded his money. Then Rim Gopal 
came up and said he would pay the money 
in six months. 15 or 20 mao were pre¬ 
sent at the time. Three of the men 
named by this witness were cilled as 
witnesses but they do not say that plain¬ 
tiff either gave or promised to give time 
tc Rim Din in consequence of Ram 
Gopal's promise to pay the money. The 
only other witness was one Sit* Ram 
who wis examined twice in hospital. On 
the first occasion ho said that the plain¬ 
tiff gave four months’time at ths request 
of 4 or 5 persons who were present at 
the time of the quarrel. Oa the second 
occasion ha said that Ram Gopal asked 
for four months' time and said he would 
pay the money. 

"Weallsaid to Agha (tho plaintiff) ‘muhlat 
dodo.’ He replied that ho had given four months 
Ho gavo four mouths at tho requo3t of R«m 
Gopal.'* 

His evidence relates to October 1909, 
and it is not the plaintiff's case that a 
guarantee for consideration was given in 
October.-If it is his case, I consider that 

the contradictory statements of Sita Ram 

do not prove that such a guarantee was 
given. Nor, in my opinion, does the -evi¬ 
dence of Ahmad-ul.lah prove that any 
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guarantee for consideration was givon in 
April 1909. A so called guarantee if with¬ 
out consideration cannot ho enforced, eee 
S.2,10,and 127,Contract Act. The plain¬ 
tiff had to prove not only that there was 
a guarantee but that thore was some 
consideration for the guarantee. In my 
opinion he failed to do that. I allow the 
application and dismiss the suit as 
against Ram Gopal with coats of both 
Courts. 

I5.V./R.K. Application accepted. 

A. I. R. 1913 Oudh 283 

Stuart, A. J. C. 

Chhab Lai- -Plaintiff—Appellant. 

v. 

1Mt. P arlali —Defendant—Respondent. 

Second Appeal No. 19G of 1915, deci¬ 
ded on 3rd March 1916 against the o der 
of Dist. Judge Gonda, D'-21st March 
1915. 

Arbitration—Award — Points of law re¬ 
ferred to arbitrator* — Their decision cannot 
be questioned. 

When points of law ar> referred to arbitrators, 
fcbev have a right t • decide them aud their deci¬ 
sion cannot be questioned on tho ground that it 
is not in accordance with the receive! interpre¬ 
tation of the law. IP 2S5 0 2] 

Girja Saran Lai— for Appellant. 

S. N. Roy —lor Respondeat. 

Judgment —Tho re'eroncu to arbitra¬ 
tors in this case was of a wide nature. 
Th9 whole of the dispute between tho 
parties was referred to tho decision of 
arbitrators. The o-ue stood as follows. 
Tho plaintiff alleged that he was mar¬ 
ried to tho defendant and askod for a 
decree for restitution of conjugal righte 
against her. The defendant replied tint 
she was not married to the plaintiff. 
The arbitrators decided by a majority 
that a marriage ceremony had taken 
place between the plaintiff and tho 
defendant, but that it was not a 
valid marriage ceremony in that thore 
had been no lsg»l marriage, and 
that the defendant was not married to 
the plaintiff. They had a perfeot right 
to arrive at that conclusion upon tho 
order of veforonoe. Whether their con¬ 
clusion was right or wrong in law is a 
matter of no oonsoquence. When points 
of law are referred to arbitrators, as 
they were in this case, tho arbitrators 
havo a right to'deoido them and their deoi. 
sionoannolbbe questioned on the ground 
that it is not in accordance with the 
receivod interpretation of the law. T 
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find that the learned District Judge 
rightly accepted the decision of the 
majority of the arbitrators on this point. 
Coitain technical objections have been 
taken to the validity of the award. I 
do not consider that these have any 
weight. I, therefore, dismiss this ap¬ 
peal. The appellant will pay his own 
costs aud those of the respondents. 

B.v./r.k. Appeal dismissed 

^ ■ 
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Kendall and Mahomed An, A. J. Cs. 

Ghisa Singh and another —PlaintilYs— 
Applicants. 

v. 

Gijraj Singh — Defendant —Opposite 
Party. 

Privy Council Appeal No. 6 of 191G, 
Decided on 24th May 1916, against 
decree of Bench of Judicial Commission¬ 
ers, D/- 15th Sep'ember 1916. 

(a) Civil P. C. (1908), S. 110—" Involved" 

- Meaning of 

The word " involved,” a? used in S. 110 of 'ho 
Civil Procedure Code, implies a considerable 
degree of ne esdty, and does rot mean that in 
certain contingencies a question of law might 
p:s9ibly arise IP 280 C 2: P 287 C ll 

(b) Civil P. C. (1908 , S. 110—Question of 
lav/— Inference. 

The mere circumstance that a question of law 
is raised in a case would nat justify an inference 
that the appeal involves a substantial question 
of law. if the findings upon the fa-ts do not 
necessitate a decision of the question. 25 All 10»; 
(P C); 28 All 9'. Foil; 2 Cil 22*; 10 C >1 292n: 
20 Dorn 699, Oist. 13 O C 183, [P C) Ref to 

IP 287 C 1] 

Gohui Prasad —for Applicants. 

Samiullah Beg and Wazir Hasan — for 
Opposite Party. 

Judgment. —This is au application 
for pormissi. n to appeal to His Majesty 
in Council against a decree of this Court, 
dated 15th September 1915. A certifi- 
cate is prayed for oa the ground that the 
amount of value of the subject-matter is 
upwardsof Rs. 10,000 and that the appeal 
involvea a substantial question of law. 

In our opinion a certificate should not 
be granted. 

As to the amount of value of the sub- 
jeet-ruatter there i3 no dispute. This was 
asuit for possession of the Korihar Satoon 
Estate, which boa been valued at 9 lacs 
of ru[ eee. 

The suit was dismissed in the first 
Court, and the appeal was dismissed by 
this Court. On one of the questions of 
fact which arose, namely, as to whether 
tho plaintiff belonged to a branch senior 
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to that to which the defendant belonged, 

■ his Court differed from the Court of 
first instance, holding that tho plaintiff 
had not proved that he was of the senior 
branch. But in the result the decree of 
the lower Court was affirmed ; and it is 
not denied that in these circumstances 
it must be recognised that tho decree of 
this Court affirmed the decision of the 
Court immediately below. Indeed in 
view of the ruling of their Lordships of 
the Privy _ Council in Tassadaq Rasul 
Khan v. Kashi Ram (l), which has been 
followed in other cases, it was Eot open 
to the applicant to argne to the contra¬ 
ry. Tho question for us to decide is, 
whether tho appeal involves substantial 
questions of law; and it i9 because we 
hold that no substantial questions cf 
law aro involved thaj we decide that a 
certificate should be refused. When tho 
matter was its integra before the Court 
of first iDstauco, and when it wa9 brou¬ 
ght in appeal to this Court, thoie is no 
douH that several points of law came up 
for decision. There was a question for 
osample of limitation, in connection 
with which tho fact to bo decided was 
whether tin defendant could be allowed 
to tack on to the period of his own and 
his father’s possession the period during 
which certain other persons wero in 
possession. The question as to the pro¬ 
per application of Act 1 of 1869, and of 
the amount of respect which should be 
paid to a primogeniture 6auod, if it 
existed, in the case of an estate of a 
taluqdar, whose name appea-ed in Lists 
I and II of the lists prepared under S. 8 
of the above Act, was also an important 
question of law, upon which this Court 
and the Court below had to come to a 
decision. The first is probably rot, the 
second may, for the sake of argument bo 
taken to be a substantial question of law. 
But are these questions, or is either of 
these, a question involved in the propo¬ 
sed appeal to Ilia Majesty in Council? 
The answer to this question muse depend 
upon the meaning to be att<chtd to the 
word “involved” in S. 110 of the Code 
of Civil Procedure. Tim woid invol¬ 
ved” implies a considerable degree of 
necessity. We mav rtfer to the ruling 
of a Bench of the AHababd FI it'll Court 
in Ranke Lai v. J ajai Narain (2) where 
thisv»ry qu c 6tion was discus el. The 

T iMOO 2i All 10J= :0 L A 35 il r Cj7" 

2. (1901) 23 All 94. 
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two learned Judges who composed that 
Bench wore Sir Arthur Strachey and 
Bauerji, J. f two Judges whose opinions 
on points of law command our particular 
respect. Sir Arthur Strachey in discus¬ 
sing the point remarks : 

“If the Privy Council should disagree with 
the fiodings of thi< Court aud the Court below 
on the question of collusion, then uo doubt the 
question of law will arise .... The word ‘in¬ 
volve' does not mean that in certain contin¬ 
gencies a quostiou of law might possibly arise. 
Tho pract co of th? Privy Council is nos to inter¬ 
fere with concurrent findings of fact of tho 
0 ortfi below. If we aro right in holding that 
there are concurrent findings of fact on the 
question of collusion, the interference is that 
the Privy Council will decline to gj behind 
th fie findings, am in that view it is cone ded 
that Doqueuioo of law arise?, aod that the suit 
was properly dismissed.’* 

After referring to a ruling of the Cal¬ 
cutta High Court which we shall imme¬ 
diately consider, the learned Chief Jus- 
tioe continued : 

‘‘it is impossible to say that a question, 
which only arises if the concurrent fin lings of 
fact in the Courts of India are disregarded, a 
question which never can arise so long as ibe 
I'rivv Count 1 maintains . . . findings of fact is 
a substantial que-tiou of law, which tbo appeal 
to the Privy Council involves.” 

BaDerji, J., in recording a short judg¬ 
ment of agreement remarked : 

"lam unable to hold that tho appeal to the 
l rivy Council involves a sutv-tantial question of 
law. unless fat question ari-cs upon the f.ct s 
if >nnd by iho concurrODt judgments of this 
[Court and of the Court below. Tbe mere cir- 
ouaistaeco that a question of law is raised in tbo 
mbs woull not... justify the inference that 
the appeal involves a sub tantial quo-tion of law 
■ Mho findings upon tho fact, do not necessitate 
ft decision ol that question.” 

For these reasons their Lordships 
declined to grant the certificate applied 
for. Such is tho interpretation put upon 
the word involved" by the Allahabad 
High Court. No doubt it was held by 
Mr. Justice Poutifex, in Moran v. Mitlu 
Bibee {3) that the legislature did not 
intend to restrict appeals to questions of 
aw arising out of facts concurrently 
found ; and no doubt that decision was 
fo lowed in Oopmath Birbar v. Ooluck 
bunder Bose (4) and it was also followed 
Visliwatibliar Panda In rc (o), 

th .°,! earned Jud Ge8 in both these 
ases followed the earlier ruling with 
considerable hesitation. We have exa 

rre 6 d b ^ 6thre0 ab ° Ve ,Ulinfe ’ 3 Wlth muc b 

cpre^bu twee a n find nothing to aatisfv 

8. (18 6 77) 2 Calm--- 

4. 11889) iaO.ii in note. 

6. (IttWj 20 Born 6 j9. 
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us that we ought to bo guided by them, 
rather tbau by the Allahabad judgment, 
iu deciding this important point. Our 
opinion, therefore i9 in com: !ete accord 
with that of the Allahabad High Court. 
Now in the present case for the appli¬ 
cant to suocsed, he had to establish the 
following questions of fact: 

(1) That tho branch of Madar Bikhsh 
Singh to which ho belonged was senior 
to the branch of Udwat Singh to which 
the defendant belonged. 

(2) Having established this ho had 
iurthar to establish that the right of his 
father Kanbai Singh was net barred by 
the Utter's elder, brother Jugraj Singh; 
otherwise his suit would fail, as it did 
fail, by the right of jus tertii. 

(3) He had to establish that the cus¬ 
tom of primogeniture was a family cus¬ 
tom. 

Ou the first of tho above questions of 
fact there was not a concurrent finding. 
This Court agreed witli the Court below^ 
after a very careful view of the oral evi¬ 
dence, that it wasontirely unworthy of 
belief, but it declined to attach any 
vuluo to a certain document which had 
operated to turn the scale in favour of 
the plamtiff on this question of fact iu 
the Court below. But ou tho other two 
questions of fact thoro were concurrent 
findings of both Courts. The Courts have 
concurred in finding that the plaintiff 
entirely failed to prove that Jugraj Singh 
was adopted into a junior branch of the 
family; and there was a concurrent fin¬ 
ding that no family custom cf primogeui. 
ture had been proved. The question of 
the existence of such a custom is a queg- 
tion of faofc. In the case reported as 
Mahommad Kamil v. Alt. Imtiaz Fati- 
m a (-j) a family custom wa3 in questiou 
and their Lordships remarked: 

oxis tonco of such a custom Is a question 
of fact, and as to this question tho Courts in 

r n d rH a QK ?OCUrr0d ' 0d this P°lnt, thoreforo their 
Lordships see no reasen why they should not 

follow the usual praotico of accopting tho con¬ 
current findings ol faat.” 8 mo con 

By the two above findings of fact tho 
oaso of the plaintiff is concluded. I n the 
view therefore which we take of the 
meaning to heattaohed to the last para- 
graph of s. 110, we are of opinion that 
the certificate prayed for should not be 
granted. 
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The application is therefore dismissed 
with costs. 

D.v./r.E. Application dismissed. 

A. 1. R. 1916 Oudh 288 

Lindsay, J. C. and Stuart, A. .T. C. 

Baca Hu:ain and others —Objectors — 
Appellants. 

v. 

Amar Chand Pal — Decree-holder — 
Respondent. 

Execution of Decree Appeal No. G of 
1910, Decided on 2lsfc April 1915, against 
orderof Sub-Judge. Lucknow, D - 19th 
November 1914. 

Mortgage—Suit on—Question as to mar¬ 
shalling of securities not raised and decided 
— Execution proceedings—Represente lives of 
party who could hove raised question can¬ 
not urge their joinder as parties. 

V.'be'e iu a mortgage suit the question as to 
the right of having the securities marshalled 
was not raised and decided, the representatives 
of tbo party v.ho could have raised that question 
aod got it decided, cannot urge their joinder as 
parties to the execution proceeding's if they are 
not so joined, for the purpose of raising that 
auction and getting it decided at that stage. 

(P 293 C 2; P 2$'J C 1] 

Goharar. Nath TAisra and Jilan 
Krishna Banerji— for Respondent. 

Judgment.—Thi9 is an appeal agiinst 
an order of Pandit Suraj Narain Bahadur, 
Subordinate Judge of Lucknow, refusing 
to bring tbo names of Riza Husain and 
othors, roprosentative-in-interest of 
Husaitti Gegam, on to the record in the 
execution proceedings under a decree 
On 7th July 1896 a certain Muhammad 
Husain executed a deed of morbgcge iu 
favour of Amar Chand Pal. This mort¬ 
gage secured amongst other properties 
the assignment of land revenue of village 
Gaurbhit held by Mabommad Husain. 
On 30th March 1897 Mahommad Husain 
executed a deed of mortgage in favour of 
Khurshed Laka Begam and Husaim 
Begam. by which he secured amongst 
other properties the same right of assign¬ 
ment of land revenuo in the village of 
Gaurbhit. In the present appeal wo are 
only concerned with that assignment of 
land revenue which we find was mort¬ 
gaged both by the deed of 7th July 1896 
and by the deed of 30th March 18S7. 
The position ot Amar Chand Pal was that 
of a prior mortgageo and the positiou of 
Khurshed Laka Begam and Husaim 
Begam was that of puisne mortgagees 
with regard to that propery. 

On 23rd August 1899 Khurshed Laka 
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Begum and Husaini Bsgam brought a 
suit on the foot of the deed of mortgage 
of 30th March 1897 and obtained a 
decree on 19th February 1900. To this 
decree Amar Chand Pal was not a party. 
On 22ud April 1901, Amar Chand Pal 
brought a suit on the foot of the deed of 
mortgage dated 7th July 1896 and ob¬ 
tained a decree on 25th February 1902. 
To this decree Khurshed Lak i Begam and 
Husaini Begam were both parties. It 
appears that in the course of the execu- 
tion of the decree obtained by Amar 
Chand Pal on 25th February 1902 Husaini 
Begam died. The decree holder did not 
consider it necessary to join her descen¬ 
dants a^ parties to the execution proceed¬ 
ings. Tney applied to the Court to join 
them as parties. The Court considered 
that at that stage it was unnecessary to 
do so. It is against this refusal to join 
them as parties that the pres nt appeal 
is filed. One of the appellants, Riza 
Husain, has argued the appeal in per¬ 
son. Ho was asked what he stood to 
gain by being joined as a party, and what 
be stood to lose by being not joined 
as a party. Ha replied that the decree 
obtained by Amar Chand Pal was not 
only against the assignment of re¬ 
venuo in Gaurbhit but against other 
properties, and that if the appellants had 
been joined as parties to the execution 
proceedings, they might have asked the 
Court to direct Amar Chand Pal to exe¬ 
cute this decree against the other pro¬ 
perties and not against the assignment of 
revenuo in Gaurbhit. He suggested noth¬ 
ing else that they could put forward if 
joined. It is clear that, if such an ap. 
plication had boon made to the Court, the 
would not have been right if it had ac¬ 
cepted it. The appellants as subsequent 
mortgagees wish to have the securities 
marshalled as between themselves and 

the prior mortgagee. 

But as the puisne mortgagees, odo of 
whom is now represented by the appel¬ 
lants, were parties to the suit for sale 
brought by the prior mortgagee, the ques¬ 
tion of the right to marshal should have 
boen raised and decided in the suit. The, 
question was not raised, and the decree 
as it stands gave the prior mortgagee the 
right to briDg the entire mortgaged pro¬ 
perty to sale. The rights of the parties 
are now settled by the decroe and the 
right to havo tbo securities marshalled 
not having been raised in the suit cannot 
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now be raised in tbo execution proceed¬ 
ings. We see no reason why the appel¬ 
lants should be joined as parties. The 
execution is as against tho mortgaged 
property and is primarily a matter bet¬ 
ween tho prior mortgagee and tho judg¬ 
ment-debtor. It i3 open to the appel¬ 
lants as paisno mortgagees to redeem the 
property, whether they are joined a3 
parties or not. We dismiss this appeal ac¬ 
cordingly. The appellants will pay their 
-own coats and tbo39 oi the respondent. 

B.V./r.K. Appeal dismissed. 

A I R, 1913 Oudh 289 

Kendall, A. J. C. 

Raghuraj Git —Plaintiff—Appellant. 

v. 

Rudra Pratab Singh and another —De¬ 
fend ants—Respondents. 

Second Appeal No. 438 o{ 1914, Deci¬ 
ded on 14th April 1915, against decree o£ 
Dist. Judge, Fyzabad, D/- 24th June 
1914. 

(a) Decree — Minor — Validity — Decree 
against minor is conclusive unless set aside 
for fraud or collusion. 

A minor is entitled, to impeach a decree passed 
against him during his minority for sufficient 
reasons such as fraud or collusion, but if no such 
sufficient special roamn cxis's, the decree passed 
against tho minor is just a- good and conclusive 
a decree as adec:e8 passed agaicst an adult. 

[P 289 C 2] 

(b) Minor —Guardian— Negligence — Ab¬ 
sence of guardian ad litem ot hearing—Gross 
negligence can be presumed. 

The mere absence of a gu irdian ad litem on 
the da'e of hearing cannot, in itself, suffice to 
justify a presumption of gross negligence against 
him: 14 M I A 393 Ref. [P 289 C 2] 

N. S. Roy —for Appellant. 

BisheshwarNath —for Respondents. 

Judgment.. — On the death of one 
•Jubraj Gir in 1891, it is admitted that 
mutation was effected in the name of 
Raghuraj Gir, minor, who was plaintiff 
in the proceedings out of which this ap¬ 
peal has arisen. In 1893 Jairao Gir, 
defendant 4, brought a suit against 
Raghuraj Gir under the guardianship of 
his mother for possession of the estate 
of Jubraj Gir. His suit was decreed and 
he was put in possession by the oivil 
Court. Raghuraj Gir stated in the Court of 
first instance 'that his age was now 27 
years, so that he beoorue of age about the 
year 1902, He brought the present suit, 
proposing to ignore the deoree of 1896, 
and asking for a declaration of his title 
•to succeed Jubraj Gir on the basis of a 
will of 1890 or by right of inheritance, 
1916 0/37 & 38 


ana iu the alternative for a declaration 
of his right by adverse possession. The 
lower appellate Court has dismissed the 
9uit finding that plaintiff is bound by 
the decree dated 13th November 1896, 
even though that decree may have been 
ex parte. Iu has, therefore declined 
to go into the position of the parties prior 
to 1896, aud as to the position subsequent 
to the date, it has found that the plaiu- 
tifi-appelient had entirely failed to 
establish any adverse possession. It 
is admitted for the appellant in this 
Court that do suit to set aside the decree 
cf 1896 can now be brought, Art. 95, 
Sch. 1, Lim. Act, being a bar to any 
such proceeding, but it is argued that he 
is entitled to have that decree ignored 
owing to gross negligence of bis guardian 
in failing to attend at the aat9 of hearing 
of the suit in which the decree was 
passed. 

This Court has been referred by both 
parties to various authorities more or 
less in point. There can be no doubt 
that a minor is entitled to impeach a 
decree passed against him during his 
minority for sufficient reasons such as 
fraud or collusion, but if no such suffi¬ 
cient special reason oxists, the decree 
passed against the minor is just as good 
and conclusive a decree as a decree 
passod against an adult. For the pur¬ 
poses of the present case it is not neces¬ 
sary to definitely decide whether the ap¬ 
pellant could be allowed in certain cir¬ 
cumstances to ignore the decree of 1896 
without bringing a separate suit for that 
purpose. For if it be assumed for the 
sake of argument that he would be en¬ 
titled to ignore it without separate suit, 
even then there can be no doubt, on the 
facts found by the Courts below, that 
no such oiroumstnnees exist as would 
justify a finding that that suit was 
fictitious or collusive, or that the deoree 
was passed against him owing to gross 
neligenco of his legal representative in the 
suit. A mere absence of a guardian ad 
litem on the date of hearing could in itself 
not suffice to justify a presumption of 
gross negligence and absence of his guar¬ 
dian ad litem is all tho appellant has 
sought to show. She may had very good 
reasons for not having been there. 
As their Lordshi ps of the Privy Counoil re¬ 
marked in Baboo Lekhraj v. Baboo Mah- 
tab Chand (1) the infan ts would seriously 

1. (1872) 4 M I A 898=17 W R 117 (P C). 
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suffer if a notion were to prevail that 
guardians were hcimd for their own secu¬ 
rity to contest all claims against an in¬ 
fant's estate, whether well or ill foun¬ 
ded. 

I agree with the lower Court there¬ 
fore that the appellant is not entitled 
to re-open the question of the position 
he held before the date of the decree. A 3 
to the question of adverse possession, it 
is argued for the appellant that the 
lower appellate Court his laid down cer¬ 
tain principles which are not entirely 
appelicable to the appellant’s case, and 
that the burden of proof lay rather upon 
the respondents and not upon him. His 
alernative relief was based on the allega¬ 
tion of adverse proprietary possession, 
and there can bo no doubt that it was 
for him to open and to show the posses¬ 
sion cn which he relies. The lower ap¬ 
pellate Com t has ccmo to a finding on 
the evidence that appellant has not 
substantiated adverse possession but 
rather that the respondents have been 
shewn in almcst continuous po ; session: 
and that finding of fact cannot be dis¬ 
turbed in this appeal. For the above 
reasons the appeal is dismissed. The 
respondents may have their costs. 

B.V./r.K. Appeal dismissed. 
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Kanhaiya Lal, A. J. C. 

Alul Ilasati Khan —Defendant — Ap¬ 
pellant. 

v. 

Mt. Jagivanta — Plaintiff—Respon¬ 
dent. 

Second Appeal No. 456 of 1913, De¬ 
cided cn 15th June 1915, from decree of 
Sub-Judge, Bara Banki, D/- 27th June 
1913. 

(a) Mortgage—Construction—Arrangement 

between mortgagee and purchaser of equity 
of redemption as regards disposal of con¬ 
sideration money held not binding on mort¬ 
gagor -Mortgage held to be extinguished on 
merger of mortgagor's right in mortgagee— 
Mortgagor held entitled to possession and 
surplus profits—Limitation for recovery of 
profits held to be that provided by Art. 105 
Limitation Act (1908). 

A usufructuary mortgage was mado of two pro¬ 
perties A and II. The mortgagor sold his equity 
of rodempliou in respect of A to P, leaving with 
him a portion of the consideration money to 
dischar» e the roort*ago-dobt. Instead of dis¬ 
charging the debt V sold his rights in the equity 
of rodemrtion purchased by him to the mort¬ 
gagee, leaviog with the lat'er a portion of tho 
consideration mcnev, less than what had been 


left by the mortgagor with P himself, to t 9 
credited towards the mortgage-debt. Subse- 
qusntlv the mortiagor brought a suit against the 
mortgagee for redemp'i, n of B, contending that 
the entire mortga.e-eebt having been left with 
P, whose rgbts bad been purchas d by tie mort¬ 
gage she was entitled to possession of B without 
any payment a"d to claim from the mortgaree 
tbesurpuU profits of B with interest thereon 
from the date of the mortgagee’s purchase of t e 
equity of redemption. The mort-agee contended 
that only so much as had been left with him bv 
P c r uld b’cteoited towards the mortgage-debt, 
and that the mortgagor was not entitled to claim 
any surplus profits or any in erest thereon : 

Held: that tbearrangea ent between the mort¬ 
gagee and P, so far as the leaving of the con¬ 
sideration money to be credited towards* 
the mortgace-debt was concerned was not bindiDg 
on the mortgagor, that the mo-tgage became ex- 
ti'guished when the m rteagor's right merged in 
the mortgaree with a liability to satisfy the 
entire mortgige-debt, that th • mortgagor was en¬ 
titled to possession and surplus profits together 
with interest thcron : 16 Bom 141, Be/., that 
the limitation applicable for tho recovery of the 
said profits and interest was that provide dby Art. 
105, Sch, 1, Limitation Act.[P 291IC2.P 292C1} 

(b) Debtorand Creditor—Limitation— Cre¬ 
ditor having debtor's funds for payment to 
himself — Question of limitation does not 
arise. 

No question of limitation arises where a credi 
tor has funds belonging to the debtor at his dig 
posal charged with an obligation to pay himself 
out of that fund. [P 292 C 21 

Sami Ullah Beg-lor Appellants. 

Gokaran Nath Misra — for Respon-. 
dent. 

Judgment. - This appeal arises out of 
a 9uit brought by the plaintiff.re'spond- 
dent for redemption of a 1-anna 4-pies 
share in the village Chakia. It appears 
that on 21st July 1884 three mortgages 
were made by different seta of persons in 
favour of Taj-ud-din, who sold his rights 
therein to the father of tho dofendant- 
appellant on 7th September 1887. One 
of the mortgages was 'made by Mahesh 
Singh, tho husband of plaintiff-respon¬ 
dent, wherein the property mortgaged 
consisted of a 1-anna 4-pies share in the 
village Chakia and a 1-anna 4-pies share 
in the village Barkharia. The other 
mortgage was made by Mad ho Singh and 
Ram Bakhsh Singh, and comprised cer¬ 
tain share of tho said villages with other 
property with which this suit ha9 no 
concern- The third mortgage was made 
by Parwan Singh and comprised al-snna 
4-pies share in the village Barkharia. 
All theee morlgagors belonged to the 
same family. The mortgages bore interest 
at 1 per cent per mensem and the agree¬ 
ment between the mortgagors and the 
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mortgagee was that the former should 
deliver possession over the mortgaged 
properey, and that profits realized from 
the same would be appropriated in reduc¬ 
tion of the principal and interest due on 
the mortgages. The mortgagors did not, 
however deliver possession and suits were 
consequently filed by the father of ap- 
fendant-appellant, who had purchased 
the rights of the mortgagee, to recover 
possession of the mortgaged properties 
and possession was actually obtained by 
him some time in August 188S. 

The mortgagors subsequently sold the 
equity of redemption in 6-anuas 8-pies 
share of the village Barkharia to Par¬ 
meshar Din in lieu of Rs. 7,500 and left 
Rs. 5,675 out of the same 'with him for 
payment to tho father of the defendant- 
appellant on account of .the money due 
to him on foot of the mortgages afore¬ 
said. Instead of paying the money Par- 
meshar Din 9old his rights in the equity 
of redemptiou of the said 6.annas 8-pies 
share of tho village Barkharia to the 

father of the defendant.appellant on 7th 

March 1893, in lieu of Rb. 7,255, out of 
which Rs. 3,851 were left with the latter 
in satisfaction of the decrees obtained by 
him on the prior .mortgages. These de¬ 
crees were evidently those which the 
father of the defendant-appellant had 
obtained for the possession of the mort¬ 
gaged properties and the intention of the 
parties to the Bale-deed was that tho 
amount left with the vendee was to be 
credited towards the money due on -the 

mortgages, which were the subject of the 
decrees. 


The plaintiff, respondent claimed 
the present suit to redoem the mortga 
of a 1-anna 4 pies share in the villa 
Ghakia made by her husband Mahc 
Singh, and her contention was that *t 
entire mortgage money due by her hi 
band having been left with Parmesl 
Dm whose rights had been purchased 
the father of the defendant-appolla 
she was entitled to the possession of l 
share in that village without any pa 

J?"”' ln . ofchei * words, she oontend 
that the entire mortgage was extinguish 
v^ien the liability to pay the mortga ( 
debt passed from Parmeahar Din to t 
mor-gagee himself, and that she beoai 
entitled from the date of that extinguis 

menfc to the surplus profits of that pi 

'°*°L fj 8 .mortgaged property whi 
was still left with her. The Court* belt 


gave uer a decree lor possession with 
Rs. 2,6±9-2-0on account of surplusmesne 
profits. That decree is impugned by the 
defendant-appellant on the ground that 
the liability which Parmeshar Din had 
contracted with the mortgagors to 
discharge, did not pass to the defendant- 
appellant's father under the sale-deed 
executed by Parmeshar Din in his favour 
left.that in any case nothing more than 
Rs. 3,851, which were by Parmeshar Din 
with the father of the defendant-appel¬ 
lant, could be credited towards the 
money due ou the prior mortgages, and 
that the plaintiff was not entitled to 
claim any surplus mesne profits or in¬ 
terest thereon. 

It is indisputable that the mortgagors, 
including the husband of the plaintiff- 
respondent, were entitled to a lien- for 
the unpaid portion of the purchase 
money left with Parmeshar Din for tho 
payment of the prior mortgages which 
Parmeshar Din had faild to discharge 
By the sale-deed of 17th March 1893 
Parmeshar Din undertook to relieve tho 
fatier of the defendant-appellant from 
the liability so far as it was in excess of 
Rs. 3,851, but that release was not bind¬ 
ing on the plaintiff-rospondent who .had 
a right to enforce her lien for her sham 
of the uupaid purchase-money against 
the defendant.appollant '-who hod pur 
chased the rights of Parmeshar Din with 
notice of the said lien. The capacity ‘of 
the defendant-appellant was'thus twofold. 
Ha was the representative of .the mort¬ 
gagee of the entire'property mortgaged 
under these mortgages aforesaid, and he 
was also a purchaser of the rights of the 
mortgagors in a portion of the mortgaged 
property. By virtue of that purchase 

the defendant-appellant had becomo 
liable for tne amouut of the unpaid pur 
chase-money due to the mortgagors bv 
way of a lien or oharge ou the property 
purchased. In other words, the defen 
dant-appellant 'was liable to-pay that 
money to himself in full satisfaction of 
the previous mortgages or else to make 
good the lieo held by the vendors by 
paying them the balance of thepurohase- 
money with any interest or'oompensation 
that might have beoome payable in oon 
sequence of the default. By the terms of 

~ Rs Tttl* ha K- agr0ed t0 or0dit 

and w? 5 Ik d . a hl \ morfc SagQ.money 

and left, the rest to be paid by Par¬ 
meshar Dm, but irrespective of any] 
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arrangement that might have bsen made 
between Parmeshar Din anl the father 
of the defendant-appellant, the liability 
of Parmeshar Din to make good the lien 
had passed with the propert y to the father 
jf the defendant-appellant in its entirety. 
The iuterest of the debtor and the credi¬ 
tor had thereby merged in one and the 
<ame person and on general principles of 
aquity tho mortgagee was bound to apply 
ihe unpaid portion of the purchase-money 
which was left for payment of his mort¬ 
gage-debt in reduction of the debt, be¬ 
cause the debit and the credit accounts 
though arising out of different contracts 
related to the same transaction. Tbo 
merger oi the right of the mortgagor r.r.d 
the mor gagee in one and the same per¬ 
son with a liability to satisfy the entire 
mortgage-debt operated as an extinguish¬ 
ment of the mortgage and the Court 
below was justified in passing a decree 
for possession and surplus profits. 

No question cf limitation arises whore 
a creditor has funds belonging to the 
debtor at his disposal charged with an 
obligation to pay himself out of that 
lund. An enforcement of the lien under 
the circumstances was out offthe question 
because the person in whose favour the 
obligation was created 'was himself the 
person liable to discharge tho obligation 
to the extent of the lion. The plaintiff 
is entitled to claim interest eu the sur¬ 
plus prefits of her share, because from 
the date of the satisfaction of the mort¬ 
gage, the duty of the mortgagee was to 
place the said surplus at the disposal of 
the mortgagor. S. 76, T. P. Act, directs 
the mortgagee to pay the surplus, if any, 
to the mortgagor and further directs that 
if the mortgagee fails to do so he may. 
■when accouots are taken, be debited with 
the loss, if any, occasioned by such 
failure. If a mortgagee is entitled to 
Claim interest of his money, ho can be 
made liable for interest on any surplus 
mroGt' which he may realise after his 
money : is paid up. Too conduct of the 
mortgaged Hi this case does not entitle 
bim bo any consideration or indulgence 
OU that adobiint.' In Charles v. Jones (U 
‘it has bedri held-that a mortgagee makes 
bis mortgage as a Security for his debt 
and has uir rigdit Eo-be^n possession of 
the eetStfe after ho has paid hirnself what 
is due E6.hiih.^H-e4ieia Elio property for 
the'bohefit of the : mortgff »br abVl is jmble 
1 (13S7)* Gh. D 511=56 L T'Oli 718. 


for any collections he may make there¬ 
after till the date when he settles the ac¬ 
count to close the transaction. This 
view was follows! in TJaji Aidul Rah¬ 
man v. Tlaji <Noor Mahomed (2). The 
limitation applicable for the recovery of 
such surplus with interest thereon is that 
provided by Art. 10-3, Limitation Act, 
for the debit takes place when the ac¬ 
counts are adjusted. Tho other pleas are 
not pressed. 

The appeal therefore fails and is dis¬ 
missed with costs. The court-fee, if any 
payable on the surplus, will be levied 
from the plaintiff before an execution is 
granted in respect of it and will be ad¬ 
ded to her costs. 

B.v./h .K. Appeal dismissed ._ 

' 2. (1892) 16 B>m 141. 
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Stuart, A. J. C. 

Tlarihar Bakhsh Singh —Defendant 
ppallant. 


v. 

Sheo Singh and another— Plaintiff— 
dendants—Respondents. 

First Appeal No. 12 of 1916, Decided 
14th July 1916, against the decree of 
b-Judge, Sitapur, D/- 9th November 


i) Transfer of Property Act (1882), Ss. 88 
1 84—Tender valid — Liability to any 
•rest after deposit cease*. 

"nder Ss. 88 and 84, T. P. Act. a mortgagor 
3D title! to deposit to tho account ol the 
•tcag o ‘be amount remaining due on the 
: tga-o, and when be has made a valid de- 
t, interest -n tho principal money 
n tbo date of the tender. n JLf 3 c 
») Transfer of Property Act (1882), S. 83 

lutyof mortgagor-Compliance—Payment 

t is for the mortgagor to c 0 ™!' 1 ?. "VunmVf 
ns of S. 83, but bo does comply with them it 

takes all p-ssible steps to pay the money to 

person who is ontitled to it. [P — 

) Transfer of Property Act (1882), S. 83 
ersons entitled to money not known 
ctly through their fault — Mortgagor 

itled to benefit of S. 83. 

! through the fault of tbo person or persons 
tied to it. it is not clear exactly to whom the 
ley is to be paid a mortgagor cannot be do 

red of the . ight conferred on him b> S. 83 b 
errors and omissions of such peKons 26 All 

: 23 Had 510 A IP N (1885) 329 Be/ to* ? ^ 

1) Practice - Cost. - Party forced into 

K into Court thr.ugb 

-ault of his own but owing to somo omission 
ho opposite party is entitled to■ hucosts 
n 190; Be/ to L J 
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Nabiullah and Bishva Kumar — for 
Appellants. 

Bisbeshwar Nath, Kalka Prasad Tri- 
vedi and Datja Kishen Seth — for Res¬ 
pondents. 

Judgment.—The facts of the suit out 
of which the present appeal arises are as 
follows:—A certain Thakur Sheo Singh 
executed on 22nd August 1912 a register¬ 
ed deed of mortgage in favour of two 
persons Hakim Sheo Dayal and Pandit 
Sbeo Prasad. On 25th February 1913, 
Hakim Sheo Dayal executed a deed, by . 
which he transferred by sale the whole 
of the mortgagee rights under the deed 
of 22nd August 1912 to a certain balwant 
Singh. Pandit Sheo Prasad was not 
party to this deed. Hakim Sheo Dayal 
did not purport to act under any writton 
authority from Pandit Sheo Prasad. He 
nevertheless, stated in the deed that 
neither Pandit Sheo Prasad nor himself 
would rotain any rights under the deed 
of 22nd August 1912 and that the trans¬ 
feree would be the sole mortgagee. Sub¬ 
sequently Balwant Singh died and was 
succeeded by his son Harihar Bakhsh. 
On 11th August 1914, Thakur Sheo Singh 
the mortgagor under the deed of 22nd 
August 1912, deposited Rs. 12,126-8-0 
in the Court of Subordinate Judge of 
Lucknow for satisfaction of the deed of 
22nd August 1912, under the provisions 
of S. 83, Aot 4 1882. It is admitted that 
the amount deposited represented the 
amount due under the deed on that date, 
In the petition which accompanied the 
doposit and which waB filed on the same 
date, Thakur 8heo Singh recited that 
the deed had bean originally in favour of 
Hakim Sheo Dayal and Pandit Sheo 
Prasad and that Hakim Sheo Dayal alone 
had transferred tho rights under it to 
Harihar Bakhsh. Under tbe terms of 
his petition all three persona were neces¬ 
sary parties to the application. In 
para. 3, he statsd that in pursuance of 
the provisions of the deed of transfer of 
25th February 1913, the amount that he 
deposited might be paid to Harihar 
Bakheh. The Subordinate Judge issued 
notioes to Hakim Sheo Dayal, Pandit 
Sbeo Prasad and Harihar Bakhsh. The 
first two persons did not appear and wore 
not represented. On 14thNovember 1914 
the Subordinaee Judge passed the follow¬ 
ing order:— 

"Defendants land 2 have not apnearod in 
pite of servioo of notioos. Dofendant 8 alono is 


not entitled to tho coney. Application is re¬ 
jected.” 

Thakur Sheo Singh then instituted a 
suit on oth February 1915 for redemp¬ 
tion, joining as defendants Hakim Sheo 
Dayal, Pandit Sheo Prasad, and Harihar 
Bakhsh. Hakim Sheo Dayal stated that 
the whole or the rights under tbe mort¬ 
gage.deed had been transferred to Harihar 
Bakhsh. PaDdit Sheo Prasad made a 
similar statement. He stated that ha 
accepted tbe genuineness of that transfer 
and that all 'the rights which he pos¬ 
sessed under the deed had passed- to 
Harihar Bakhsh. The learned Subordi¬ 
nate Judge by a judgment, dated 9th 
November 1915, decreed the plaintiff's 
claim for redemption of the mortgage on 
payment of R 3 . 12,126-8-0 only and 
directed the parties to bear their own 
costs. He found that tbe tender made 
on 11th August 1914 was a valid tender 
under tho provisions of S. 83, Act 4 of 
1882, and that in these oircumstances no 
interest was due to the mortgagee after 
that date. Harihar Bakhsh has filed the 
present appeal. He admits that redemp¬ 
tion should take place, but he asks that 
he should be allowed interest from 11th 
August 1914 to the date of realization 
and should be awarded the costs of the 
suit. His main ground of appeal is that 
the tender was invalid. Thakur Sheo 
Singh has filed a cross-objection asking 
for the costs of the original suit. Under 
the provisions of S. 83 of Act 4 of 1882 
the mortgagor is entitled to deposit to 
the account of the mortgagee the amount! 
remaining due on the mortgage and, 
when he haB made a valid deposit under 
the provisions of S. 84 of tho same Aot, 
interest on the principal money shall 
cease from the date of the tondor. It ia 
admitted that the amount deposited was 
the amount then due on the deed of 
mortgage. It was deposited in tho proper 
Court. It remains to be considered 
whether it was deposited to the account 
of tho mortgagee. It was decided by a 
Bench of the Allahabad High Court in 
Debendra lilohanRai v. Son Kunwar (l) 
that a deposit made to the oredit of the 
mortgagee and his pleader was not a de¬ 
posit to the acoount of the mortgagee 
within the meaning of S. 83. The learned 
Judges who composed the Benoh stated 
atp 294; 

“Payment undor S. 88 mast bo a payment to 
t he account ol the mortgigee alone, so that th 

1. (1904) 26 All 291. 
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mortgagee may, m receipt of the notice of do- 
po^it, apply to the Coort by petition and fourth- 
^ith obtain payment, vri bout the concurrence 
or sanction of a it oth r per on. Tae s ctizn 
confers on raortgigors an exceptional privilege, 
which other debtors d} not enjoy, o* paying the 
amount of their debt? into Court and so reliev.cg 
themselves of anv further liability. An excep¬ 
tional privilege o ; the kind, however, must not 
bj abused, and a mortgagor who coes n t strict¬ 
ly observe th> provisions of the section, but 
makes a payment which involves the ne: ssity 
of a decision of ;he Court as to rights of parties 
other than the mortgag e, cannot be regarded 
as having made the payment within the mean¬ 
ing of the section. The dep sit :n this ca : e, 
even if it were a good deposit in other respects, 
could not h ive be m dra.vo out with *ut t le con¬ 
currence of or no: ce to the vakil to whose credit 
it had been deposited jointly with the mort- 
g\ge9.” 

Ia the caso of Madhavi Amma v. Kunhi 
Pathumma (2) a Bench of tho Madras 
High Coart decided that a deposit of the 
mortgage money in Court to thecredit of 
persous who were not t'ntithd to it, in 
addition to that of persons who were 
entitled to it, was not a valii deposit 
within the meaning of S .83. In neither 
of these decisions did a point arise such 
as has arisen in this case. The view 
jthat I taka of the law is this. It is for 
the mortgagor to comply with tha terms 
of the section, but he does comply with 
the terms of tho section if be take3 all 
possible steps to pay tbs money to the 
person who is entitled to it. If through 
the fault of the parson or parsons en¬ 
titled to it, it is not clear exactly to 
whom the money is to ba paid, a mort¬ 
gagor cannot be deprived of the right 
.conferred on him by the section by the 
[errors and omissions of such persons. 
•What was the case here? The transfer 
of 25th February 1913 should have been 
made both by Hakim Sheo Dayal and 
Pandit Sheo Prasad in favour of Bal-vant 
Siogb. The mortgagor had constructive 
notice of that transfer, a3 it was a re¬ 
gistered do.’ument. But from that con- 
structive notice he was not in a position 
to know whether it was or was not a 
valid transfer. On the face of it the 
transfer was apparently only a transfer 
of the rights of Hakim Sheo Diyal, for 
Pandit Sheo Pra3ad had not joined in 
the transfer and Hakim Sheo Dayal had 
shown no authority to act on his behalf 
from the terms of the dead themselves. 
It is true that Pandit Sheo Prasad has 
since signified his acquiescence. But 
that acquiescence is not shown to have 

2. (190072 i Mad 5i0. 
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beon known to the mortgagor at tb* 
time that he made his tender. 

If I took the view of the law which 
the learned Counsel for the appellant 
would hive me to take, I should decide 
in favour of a proposition that the mort¬ 
gagees bv making a transfer which on 
the face of it was open to question and 
that a transferee by accepting such a 
transfer, could defeat the right of the 
mortgagor to deposit the money under 
the provisions of S. S3. What coaid the 
mortgagor do more than he did in the 
present case? When he discovered the 
terms of the arrangement which neces¬ 
sarily lsfo him in doubt as to the validity 
of the transfer, he deposited the money, 
he stated all that he knew about tha 
transfer, and be asked the Court to pay 
the money to the transferee in accordance 
with the terms of the deed of transfer. 
He did not in so many words say that 
the money was not t) be paid unless the 
Court wa 5 satisfied that the deed of tran¬ 
sfer was good, but he impliedly placed 
such a condition upon bis tender. 
Harihar Bakhsb male no attempt to 
show that Pandit Sheo Prasad acquiesced 
in the transfer. He did nob take any 
steps to substantiate his title and by hia 
inaction he lei the Ceurt not to pay him 
tha money. It would have been easy for 
him to have callel Pandit Sheo Prasad 
a3 a witness and to have asked him 
whether ha did or dil not acquiesce in 
the arrangement. Pandit Sheo Prasad 
now states that he does acquiesce in tha 
arrangement. It was open to Harihar 
Baksh to produce evidence to that effect 
at the time when he receive 1 notice. I 
take it that in these circumstances the 
money was deposited to the account of 
the mortgagee and I am supported in 
this view by another decision of the 
Allahabad High Court which, although 
not altogether to the point, proceeds on 
similar principles to the principle? which 
I have adopted. That case is Ram 
Sumran v. Sahibzada Dijai Partab 
Narain Singh (3). 

This was an appeal decided by a 
Bench which bell that where the mort¬ 
gagee had died and the mortgagor had 
deposited the full redemption money to 
the account of the heirs of the mort¬ 
gagee under a will, this tender was a 
good tender under the provisions of 
S. 83. although the v alidity of the_wilj L 
~3. (1835) A W N 823. 
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was subsequently brought into question. 
Acoording to the view taken by the 
learned Counsel for the appellant the 
mortgagor in such a case should have 
himself decided who were the persons 
entitled to the mortgage-money and 
unless he made the tender in the names 
of those persons and of do others, his 
tender was not a valid tender. I, there¬ 
fore, hold that the tender made on 11th 
August 1914 was a valid tender under 
the provisions of 3. S3 anl iu these 
circumstances no interest accrues after 
that date under the provisions cf S. 84. 
Thera remains the question of costs. 
The lower Court ordered that parties 
should bear their own costs. I consider 
that, as Harihar Bakhsh is bound by the 
omission of his father in not perfecting 
the transfer of 25th February 1913 by in¬ 
sisting upon the prrticipation of Pandit 
Sheo Prasad in that transfer or the pro¬ 
duction of written authority by Hakim 
Sheo Dayal on behalf of Pandit Sheo 
Prasad, and as Harihar Bakhsh omitted 
to establish his title at the time that th9 
tender was made, Thakur Sheo Singh 
was forced into Court through no fault 
of his owd, and owing to the omission of 
Harihar Bakhsh and his predecessor-in¬ 
title, and having been foroed ioto Court, 
though he had made a valid tender, he 
is entitled to his costs. Authority is 
hardly needed for the exercise of my 
discretion in this matter. But if autho¬ 
rity is required it will be found in 
Dhando Iiamchandra v. Balkrishna 
Qovind Naqvekar (4). The result is that 
I dismiss this appeal and allow the cross- 
objeotion, The appellant will pay his 
own costs of appeal and cross-objection 
and those of Thakur Sheo Singh. 

B.V./r.k. Appeal dismissed. 

____ Cross objection allowed. 

4. (1884) 8 Bom 190' “ “ 
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Stuart, A. J. C. 

Suraj Bakhsh Singh — Plaintiff—Ai 
pellant. 

v. 

Sitla Bakhsh Singh and anothe> —Df 
fendants Respondents. 

Rent Appeal No. 42 of 1915, Decide 
on 22nd December 1916, from decree c 

Disb. Judge, Sitapur.D/. 26th July 1911 
Landlord nnd Tenant—Rent — Arrears—I 
Absence of agreement to hold rent-fre 


arrears at fixed rate or at fair occupation 
rent can be decreed. 

Where the relationship o! landlord and tenant 
exists and tbero has been en agreement to pay 
rent (and not where the agreement has been that 
the laud should bi held rent-free), whether the 
amount payable has been fixed or not, it is open 
to the Court to allow arrears of rent according to 
the rate originally fixed, oven if the agreement 
has terminated, or where no rent has been 
fixed, to asseas a fair occupation rent and award 
arrears on that basis: 'J O C 296; 9 0 C 382 and 
10 I C 2, Ref. [P 2 J5 C 2; P 296 C 1) 

Gokaran Xath Misra —for Appellant. 

Ishwari Prasad —for Respondents. 

Judgment. — The learned District 
Judge has fotind that Sitla Bakhsh Singh 
was admitted as a tenant into certaiu 
holdings, one in village Bara and the 
other in village Ismailganj, by the zarnin- 
dars having authority so to admit him 
and that at the time that he was admit¬ 
ted into those holdings the landholders 
did not agree to the payment of any rent 
by him and in fact intended him to bold 
the land rent-free. The title of those 
landholders is now with the plaintiff- 
appellant and Maharaj Debi Din plaintiff- 
respondent 2, and they have sued to re¬ 
cover arrears of rent from Sitla Bakhsh 
Singh whioh the lower Courts have re¬ 
fused to award them. The learned coun¬ 
sel for the appellant does not contest 
the findings of the lower Courts as to the 
origin, nature, and conditions of the 
tenancy, bub he urges that he is entitled 
to a9k the Court to assess a rent on rea. 
sonable terms for tho period in suit and 
pass a decree for suoh amounts as are 
found due in favour of hi9 client. He 
admits that there is nothing in the pro¬ 
visions of Act 22 of 18.86 to whioh he 
oan refer in support of the claim that he 
now makes. But he contends that ac¬ 
cording to the principles unierlying the 
decisions in Mt. Raj Knar v. Nabi 
Bakhsh (l), Mohammad Hasan v. Deputy 
Commissioner, Bahraich (2), and Ram 
Dulare v. Haidar Ali (3), this Court 
would be justified in granting him such 
a relief. The purport of those decisions 
may be stated in the fallowing words: 

"Whore tho relationship of landholder and 
tenant exists and thore has been an agreement 
to pay rent, whothor tho amount pirnblo has' 
fixed or not, it is open to tho Court'to allow 
arrears of ront according to tho rate originally 
fixed, even if th« agreement has tormimfted or, 
in t ho case where the r*nt has not been fixed, to 

1. (1903) 9 0 C 296. -- 

2. (1906) 9 0 C 862. 

3. (1911) 10 I 0 2. 
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a$?e=s a fair occupation rent and award arrears 

on that bisis.” 

But there is nothing in those cases to 
support the assessment of a fair occupa¬ 
tion rent and the awarding of arrears on 
that basis where there has teen no agree¬ 
ment to pay rent at all, and where the 
agreement has been that the land should 
be held rent-free, and it would appear 
impossible to accede totho learned coun¬ 
sel's contention for the following reasons. 
The landholder having agreed to permit 
the tenant to hold the land rent-free 
desires to discontinue the indulgence and 
to charge rent on tho land. lie cannot 
be permitted to give retrospective effect 
to that desire, although the provisions 
of Act 22 of 1886, Ch. 7-A, afford him an 
opportunity of obtaining an assessment 
of the rent to be charged in future years. 
Fo' these reasons I uphold the decision 
of the learned District Judge and dismiss 
Appeals Nos. 42 and 43 of 1915. The 
appellant will pay his own costs and 
those of the contesting respondent. 

B.V./r.K. Appeal dismissed. 
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lit. Oanesha and another —Plaintiffs— 
Appellants. 

v. 

Nagcshar Bakhsh Singh - Defendant — 
Respondent. 

First Appeal No. 17 of 1914, Decided 
on 17th December 1915, against deoreo 
cf Sub Judge. Gonda, D/- 23rd December 
1913. 

Hindu Law—Widow — Right — Settlement 
decrep in favour of co-widows and their 
mother-in-law—Held all widows living joint 
and mother-in law never setting up adverse 
title her possession was not adverse—Held 
also settlement did not confer any absolute 
property. 

One G and his ancestors wefe in possession of 
a village which they had obtained under a birt- 
dcoci from a lalukdar. Afier tho annexion of 
Oudh, the fleet summary settlement was made 
with G. Thereafter G died and his interest de¬ 
volved on his nephew S aud on the death of the 
latter tho entire ftmily property devolved on his 
widows, R and ZI. R and M jointly with tha 
widow of G claimed the village at the Regular 
Settlement on the strength of its having been 
granted to the ancestors of their husbands by the 
talukdar. Tha Setilen.ent Court granted them 
a decreo subject to tho rights of their co* sharers*. 

Held: that as all the threo ladies lived jointly 
and the widow of G never set up any title ad¬ 
verse to/£ and 3/, her joint enjoyment of the 
property with them was not piejudicial to their 
interests; 


Nageshar 1916 . 

Hcl 1; further that the widows were given tho 
village as representing a certaiu stock or body 
of proprietors with the details or particulars of 
which the Government aid not care to concern 
itself, that the settlement decree did not confer 
on them greater rights than they had before tho 
confiscation, that their possession even afUr the 
decree was only as Hindu widows, and that tho 
rights of reversioners were not prejudically affec¬ 
ted by the decree. [P 299 C 1, 2] 

Gokaran Natn Misra—l or Appellants* 

Muhammad Nasim , Sarju Prasad. 
Bam Chandra and Bisheshicar Nath —for 
Respondent-. 

Judgment. —This appeal arises out of 
a suit brought by tbe plaintiffs-appellants 
for the recovery of possession of Mauza 
Sonahra by the cancelment of a sole- 
deed executed by Mt. Rani, Mt. Maha- 
rani and Mt. Basanta in favour of- Tha- 
kur Mritanjaya Bakhsh Singh, the father 
of the defendant-respondent, on 30th 
December 1871. The village in question 
originally belonged to Sontokhi.to whom 
it was granted under a birt pitta by 
Raja Dat Singh, the talukdar of the vil¬ 
lage in 1128 Fasli. From Santokhi the* 
property passed to hi3 lineal made des¬ 
cendants, the last of whom wereGokaran 
his great-grandson, representing one 
branch of his line, and Sheo Dayal, his 
great-grandson, representing another 
branch of his line. Tho Summary Sat- 
tlemenfc was made with Gckaran. Gokaran 
died some time in 1858, leaving a widow 
Mt. Basanta. Sheo Dayal died in 1865, 
leaving two widows, Mt. Rani and Mt. 
Maharani, and a daughter by the former, 
named Mt. Ganesha. On 30th December 
1871, Mt. Basanta, Mt. Rani and Mt. 
Maharani sold tho village in dispute to 
the father of the defendant-respondent. 
Mt. Bisanta died in 1885, Mt. Maharani 
in 1888 and Mt. Rani in 1908. Mt. Ga¬ 
nesha, the daughter of Sheo Dayal, is 
alive and is one of the plaintiffs to the 
suit. She has a son, Kedar Nath, who 
is also one of tho plaintiffs. 

The plaintiffs allege that Gokaran and 
Sheo Daval were living as members of a 
joint Hindu family; that Gokaran was 
succeeded by Sheo Dayal, ou whoso death 
Mt. Rani, Mt. Maharani and Mt. Basanta 
got possession of the village as Hindu 
widows and guzara holders without any 
power of alienation; and that the sale- 
deed aforesaid was forged by the father 
of the defendant-respondeut in collusion 
with Ma‘hura, the agent of thesaid ladies 
to whom some rauafi land was given by 
the father of the defendant-respondent; 
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ia return without any consideration 
having been paid to the ladies. They 
further allege that even ii the sale-d6ed 
waa executed by the ladies, it was with, 
oat any consideration and executed for 
no legal necessity and was not binding 
on the plaintiffs. It is not now disputed 
by the defendant that Sheo Daynl sur¬ 
vived Gokaran, but it i3 asserted that 
they lived separately. It is urged iu 
defence that the vendors were the abso¬ 
lute owners of the village sold by virtue 
of a decree obtained by them from the 
Settlement Court and a custom obtaining 
in the family of their husbands that 
Mt. Basanta was in proprietary posses- 
sion of the village in question from more 
than 12 years prior to the sale, that the 
plaintiffs had no right fo claim any inter¬ 
est by inheritance from Mt. Basanta or 
her husband, and that the sale-deed in 
question was executed by the vendors 
for valid consideration to pay off ances¬ 
tral debts and to meet the marriage ex¬ 
penses of Mt. Ganesha. It is further 
pleaded that Kedar Nath hail in any 
event do right to sue in the lifetime of 
his mother, Mt. Ganesha, and that both 
Kedar Nath and Mt. Ganesha were es¬ 
topped from disputing the genuineness 
and legality of the sale-deed by reason 
of an agreement, executed by Mb. Ga¬ 
nesha in ratification of the sale, and 
certain admissions made by her after¬ 
wards. 

The learned Subordinate Judge found 
that the sale-deed in question was va¬ 
lidly executed by the vendors, that they 
were the absolute owners of the pro¬ 
perty sold by virtue of a settlement 
decree and a oustom obtaining in the 
family of their husbands, and that the 
plaintiffs were estopped from question¬ 
ing its genuineness or legality. He fur¬ 
ther found that Kedar Nath had do right 
to sue. He did not decide the question 
of legal necessity or discuss the evidence 
adduced as to the joinfness of or separa¬ 
tion between Gokaran and Sheo Dayal. 
In appeal it is contended that the ladies 
in question wore in possession of the 
properties in dispute as Hindu widows 
and had no absolute right of transfer, 
that the sale sought to be impeaohed waa 
effected without consideration or legal 
necessity, and that Mt. Ganesha was a 
minor on the date of the alleged ratifi¬ 
cation and waa not estopped from ques¬ 
tioning the sale. It appears that the 
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descendants of Smtokhi were in posses¬ 
sion of two villages, Sonohra and Har- 
singhpur, both of which were obtained 
under a birt-deed from Raja Dat Singh, 
the Bisain Talokdar of Gouda. After 
the anne-xtaion of Oudh, the Birst Settle¬ 
ment was made in 1856 with Gokaran. 
There are no papers on the record to 
show with whom the second Summary 
Ssttlemonb was effected, hut it is in ovi- 
dc-ce that in 1861 Sheo Dayal claimed a 
right to hold the village in direct engage¬ 
ment with the Government to the exclu¬ 
sion of Rii Sadhan Lai, an assignee for 
life of the Government revenue from the 
Niwahi time, bub was unsuccessful 
(Ex. Id). There is also considerable evi¬ 
dence to show that Gokaran and Sheo 
Dayal lived jointly in Harsinghpur, and 
on tbo death of Gokaran, Sheo Dayal 
got possession of the said villages and 
remained in occupation thereof till his 
death. Several witnesses of the plain¬ 
tiffs, including Basau, Indorjit, Tulshi 
Ram and Ramphal, depose to that effect. 
The witnesses adduced by the defendant 
assert that Gokaran, and after him bis 
widow Mt. Basanta, lived at Harsingh¬ 
pur, while Sheo Dayal lived with hi3 
family at Sakatpur, and that the rents of 
the villages used to bo realized by them 
from the tenants separately. But in the 
mortgage-deed, exeouted by the widowa 
of Gokaran aud Sheo Dayal shortly after 
the death of the latter, they described 
themselves as residents of Harsinghpur 
(Ex. A-23). In the suit filed by them in 
the Settlement Court (Ex. A-27) as well 
a3 in the Settlement Khewats (Ex. A-4 
and A-5) Mt. Basanta, Mb, Rani and Mt. 
Maharani were similarly described as- 
rosidenh6 of Harsinghpur, and it is re¬ 
markable that even in 1871, by which, 
time they appear to have removed them- 
sevles to Sakatpur, they described them¬ 
selves as residents of ono and the same 
pleoe (Ex. A-l). Most of the witnesses* 
who have given evidenoe for the defen¬ 
dants are either their tenants or residents 
of other villages, and their evidence on 
the question of separation oannot be 
trusted. 

The interest of Gokaran therefore de¬ 
volved after his death on his nephew, 
Sheo Dayal, and on the death of the lat¬ 
ter the entire family property devolved 
on his widows, Mt. Rani and Mt. Maha¬ 
rani, snbjeot to the right of Mt. Basanta 
to maintenance. Mt. Basanta was how- 
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ever the most elderly anci senior lady in 
fche family and assuchsho W3S entitle! to 
consideration and respect. Sheo Dayal 
joined Alt. lUni and Mt. Maharani in 
obtaining a decree from the Settlement 
Court in regard to the village in dispute 
on 6th December 1889 (Ex. 5). In their 
plaint the ladies claimed the village on 
the strength of an antecedent title, des¬ 
cribing it as having been granted to the 
ancestors of thr-ir husbands by Riji Dafc 
Singh. The decree granted by the Set- 
tlc-rnenb Court expressly stated that the 
village was granted to them subject to the 
rights of their coshavers (by hifz huquq 
digarshurakai unke). In other woids while 
conceding superior proprietary rights 
(huq ala), as distinguished from an under 
proprietary tenure, it declared that the 
vilhge was to go to the ladies and to all 
other persons who might be entitled to 
the same on the strength of their ante¬ 
cedent rights. The ladies wore given the 
village as representing a certain stock or 
body of proprietors with the details cr 
particulars of which the Government, 
when realising the property did not care 
to concern itself. No grant to an in¬ 
definite or indetormined body of indivi¬ 
duals could be effective, and the object of 
the reservation of the rights of co-sharers 
evidently was to leave the antecedent 
title of persons, not claiming adversely 
to the persons who got the decree undis¬ 
turbed. The ladies represented a certain 
interest in the property, and the remain¬ 
der of the proprietary interest to whom¬ 
soever it belonged was protected by the 
decree. 

In the case of estates granted bysanads 
the terms of the sanad specifically de¬ 
clared that what was granted wa3 a full 
proprietary title. The nature of that right 
was further defined by S. 3, Act 1 of 1889 
and the Crown Grants Act (15 of 1895). 
In the casoof other properties however the 
policy of the Government of India at 
one time was to treat the second Sum- 
marv Settlement as a final adjustment 
of all antecedent rights, for in a Circular 
Letter No. 31 of 1859, issued on 2^th 
January 1859, the Government of India 
observed : 

"By the terms of the Proclamation of fche 
Right Honourable the Governor-Oerenal. issued 
in March 1353. the rights of all land-holders, 
savo a few specially exempted, were dec'arod to 
bo confiscated; and by this Act all claims to 
estate 1 at once ceased to bo valid. Nev; rthclcss, 
with due consideration for the interest of the 
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People, we proceed to restore the ancient posses¬ 
sions to the people, subject to certain conditions 
which fit) lnd tho right to inpose. The primary 
condition of all land tenures in Oudh was the 
recognition of the superior right of talukdars. 
In making the settlement of lands, every case 
has been carefully examined by the Deputy Com¬ 
missioners and Special Commissioners of Re- 
venu* t and has been also rigidly scrutinized by 
the Chief Commissioner; the rights which he 
now coufers on each holder of laud arc the fr e 
and iucontestiblo gra its from tho paramount 
power, and cannot be callei into question by 
Subordinate Officer-; it has been ordinarily the 
custom in making Summary Settlements of re¬ 
venue »o enter into engagemen s with actual 
occupants, leaving the question of disputed right 
to be adjudicated at some future seCdenimt. 
Su:h a cour e may hive be n adopted by somo of 
the officers now employed, but if so adop ed, it 
is entirely wrong. The rights aud claims of all 
pari i s have been duly weighed, their conduct 
during tho rebellion, and their positions as re¬ 
gards talukdars, fully considered, and the deci¬ 
sion in each case, which has received tho confir¬ 
mation of the Chief Commissioner’s approval, is 
considered to be final aud lasting:—(Oudh Papers 
for 1859, pp. 28-29)," 

But the policy of finality was sub¬ 
sequently abandoned as regards zamin. 
dars and others, not being talukdars, by 
the Government of India, and in a letter 
issued on 10th October 1859, which wa9 
afterwards appanded to Act 1 of 1969, it 
was directed : 

"As regards zimindars and others, not being 
talukdars, with whom a Summary Sottlomont 
has been made, the orders convoyed in th • Limi¬ 
tation Circular No. 31 of 23th January 1859 
must not be strictly observed. Opportunity 
must be allowed at tho next settlement to all 
disappointed claimants t> bring forward their 
claims, and all such claims must be he*rd and 
disposed of in the usual manner. These instruc¬ 
tions were repeated by the Chief Commissioner 
of Oudh in para. 7 of Circular No. G of 1862— 
(Banerjec's Settlement Circulars, p. 42)." 

A distinction was thus mado between 
the rights conferred on talukdars by 
grants, and those conferred or couceded 
after an inquiry into previous titles on 
zamindars aud others, not being taluk¬ 
dars by settlement decree, and as pointed 
out by their Lordships of the Privy 
Council in Jehan Kadr v. Afsar Banu 
Begum (l), the aim of the Government 
in making that inquiry was to avoid 
making an arbitrary, or wholly new, 
redistribution of property. Their Lord- 
ships were dealing in that case with fche 
Sobrawan property, which was not the 
subject of any grant, an l in discussing 
the effect of the settlement decreo, they 
observed: 

"The first observation on thes* proceedings U 
that the settlement Court s wero clearly inquiring 
^I7U9S6) 12 Cal 1=12 I A 121 (P C). 
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into the old titles as they existed pri~r to the 
confiscation. It is true that the confiscation 
swept away all prior titles, though it may be 
doubted, as Mr. Lincolu sugg sts, whether in 
1863 that effect was realized to the minds of the 
Goveroraent officers, as it has become sioce the 
legal decisions which establish it. At all events, 
when engaged iu the work of pacifying and 
settling the country, the Government did not 
make an arbitrary or wholly now, redistribution 
of property, or proceed upon the notion that 
prior rights were to go for nothing. Iu very 
many cases, probably in the great bulk of pro¬ 
perties, they enquired who w.uld he entitled, if 
no confiscation had takon place, aud effected 
settlements with those persons. Certainly that 
was the operation in which the three lower 
settlement Courts had been ongaged with regard 
to Sahrawnn, when the case came befero Sir 
Charles Wingfield a3 the highest Court of ap¬ 
peal.” 


This determination is shown in the 
instructions, contained in Circular No. 
46 of 1864, which directed : — 

“ Settlement Officers will understand that a 
decree declaring that the proprietary right in a 
village rests \o a c.-rtaio person or persons must 
i3^us in regard to every village in a parganah 
before tho revised aBSefpment Is declared, such 
decree will in no way affect the rights of persons, 
claiming to share in the rights and interests of 
the decree-holders, but it would be better if the 
decree were so worded as t> roserve the rights of 
su:h claimants”. 

(Banerjee’s Settlement Circulars, paae 
155). 

The reservation of the rights of clai¬ 
mants the share in the rights and inte¬ 
rests of the decree-holders obviously left 
the rights of the reversioners untouched, 
where the decree-holder was a Hindu 
widow ordinarily entitled only to a life- 
estate. The reversioners could have 
had no right to claim the possession of 
the estate at the time of the Regular 
Settlement, because the intermediate 
life.estate-holders were then inexistence, 
till whose deaths it would have been 
impossible to siy to whom the remain¬ 
der of the rights, not represented by the 
widow's estate, would eventually go. The 
decree did not profess to confor on the 
widows greater rights than they had 
[before. The names of Mt. Bas- 
anta, Musammat Rani and Musammat 
;Maharani were entered in the revenue 
papers in pursuance of the settlement 
decree, but as they lived jointly, and 
Musammat Basanta never set up any 
title adverse to Musammat Rani or Mn- 
sammat Maharani, her joint enjoyment 
of the property with Musammat Rani 
and Musammat Maharani was not preju¬ 
dicial to the interests of the latter. The 
entry of tho name of Musammat Basanta 
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in regard to a half share was merelJ’ 
Domioal, and by itself dees not carryj 
much weight. The three ladies live 1 *! 
amicably, and dealt with the property 
jointly. On 9;h November 1835, the? 
jointly mortgaged the property iu dis¬ 
pute with Thakur Raghubar Siogli, des¬ 
cribing the same as having been acquired 
by their predecessors-in interest under a! 
birt patra granted bv Raia Dat Singh in 
1128 Fr.sli (Ex. A-23). In 1S72, the! 
three ladies jointly redeemed the said 
mortgage through Court (Exs. A-21 and 
A-25). Mt. Basanta died in or about 
18S5 without asserting any adverse right, 
and her posso-sion cannot, therefore, be 
deemed to have invested her with aD 
adverse title. Mt. Maharani died next 
the last surviving female was Mt. Ran’ 
who died in 1908. Mt. Ganeshais, there- 
fore, entitled to claim the property at 
the reversionary heir of Mt. Rani, the 
last lifo-estate-holder, and unless the 
vendee succeeds in establishing that 
there was a legal necessity for the sale, 
she is entitled to get possession of it, 
She ba3 brought the suit within 12years 
from the date of her death. Her 8on, 
Kedar Nath, has, however, no right of 
suit during her lifetime. 

As regavds the plea of estoppel, reli¬ 
ance is placed on certain proceedings 
instituted by Nidha, who sued as tha 
reversioner of Sheo Dayal to set aside a 
will, made by Mt. Rani in favour of Mb. 
Ganesha in respect of Mouza Harsbingh- 
pur. In that suit Mt. Ganesha pleaded 
that Mb. Rani was entitled to an abso¬ 
lute estate. But that admission does not 
necessarily bind her as against other 
persons, for it was made for the purpose 
of that case, and as laid down in S. 31 of 
the Indian Evidence Act cannot be regar¬ 
ded as conclusive. The sale had taken 
place long before that statement was 
made. The father of the defendant- 
respondent was in no way misled by it, 
and, as pointed out by their Lordships 
of the Privy Council in Ear Shankar 
Pariah Sin(ih v. Lalliaglmraj Singh (2), 
statements of that character, though 
they may lead to temporary success of the 
persons making the statement as against 
others, fall short of founding an estoppel. 

The agreement, purporting to have 
bsen executed by Mt. Ganeshaand certain 
other relations of the vendors on 22nd 
Daeemher 1872, upholdin gi Ha i BO 
3. (190.) 29 All 619=81 I A 125 
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relied on partly in support of the plea ci 
estoppel aDd partly in proof of the legal 
necessity lor the sale. It isclear,however 
from the defendant's ovrn witnesses that 
Musammat Ganesha was a mior on the 
date of the said agreement, and was not 
in a position to express her assent to 
the sale, so as to bind her interest cr 
that of her reversioners. The defendant 
states that Musammat Ganesha was 
then about IS or It) \ears old, but in 
cross-examination his witnesses have 
made statements which indicate that 
she was much younger. According to 
the witnesses of the plaintiffs, she was 
five or six months old when Sbeo Da\al 
died. At the time of the agreement 
she was a married girl, but if she was, 
as stated by Hardwar, a witness for 
the defendant, 2i or 25 years old, when 
Musammat Dasanta died in 1885, her 
age could not have been much different 
from what the plaintiffs’ witnesses des¬ 
cribe it to havo been. As a minor, she 
was not competent to ratify a sale-deed, 
and we are not satisfied, even if she had 
attained majority at the time she execu¬ 
ted the agreement, that she thoroughly 
understood its purport or realized, on 
account of her tender ace. the con=e- 
quences of what she was doing. She 
was under the control and influence of 
her husband, Sant Bakhsb, who was the 
grandson of Mathura, the agent of the 
vendors, through whom the sale hid 
been negotiated. She was a pardanashin 
lady and had r,o opportunity of obtain¬ 
ing independent advice, flDd on either 
ground the agreement cannot be enforced 
as against her. 

It only remains to notice the plea of 
custom, raised by the defoDnant in sup¬ 
port of the right of the vendors to trans¬ 
fer the village. The wajib-ul-arz on 
which reliance is place! in support of 
that custom was dictated by Mathura, 
the agent of th9 ladies, with the object 
of indicating whet'nor a right of pre erup¬ 
tion existed in the village. The wajih- 
ul-arz stated that every co-sharer had 
a right to transfer his share by means of 
a mortgage or sale, hut so long as any 
of the c o-sharers of the village wanted to 
purchase, a stranger had no right. It 
wont on to say that there were female 
co-sharers in tho village, but gave no 
details ns to the rule of succeseiou in 
regard to them. An absolute right of 
transfer, asserted by Hindu widows or 
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their agents, doe3 not necessarily dero¬ 
gate from the rights of the reversioners 
to impeach the transfer, when it is 
made. Tho agent was making the state¬ 
ment on behalf of the ladie3 in their in¬ 
terest, and the wajib-ul-arz, as expres¬ 
sive of the wishes of the ladies or indi¬ 
cative of the occasion when a right of 
pre-emption could be exercised, was of 
little value to support a custom vesting 
the widows with an absolute estate. In 
Anant Singh v. Durga Singh (3) their 
Lordships of the Privy Council pointed 
out that there was no class of evidence- 
that was more likely to vary in value acc¬ 
ording to circumstances than that of the 
wajib-ul-arz, and that observation app. 
lies as cogently to the wajib-ul-arz now 
in question as to many others, for the- 
object of tho wajib-ul-arz was to indicate 
the occasion when a right of pre-emp¬ 
tion could be exercised rather than to 
sigify the nature of the rights which 
the transferors possessed or were com¬ 
petent to convey. 

A reference to such a custom in the 
proceedings iustitnted by Nidba against 
the laides i3 also cf little weight, as the 
findings therein were based on the same 
wajib-ul-arz (Ex. A20). The fiual judg- 
mogt in that ca=e, moreover, rested on 
the ground that Musammat Ganesha was 
entitled to inherit and made no reference’ 
to any such custom (Ex. 10). The* 
instances, on which the learned Subord¬ 
inate Judge relies in proof of bhecu9tom* 
are the acts of the c e ladies themselves* 
beginning with the sale of 1871. which 
the plaintiffs are now impugning. An 
act which is impugned and anything 
done subsequent to it cannot be cited in 
juetUiation of the act itself. No inde¬ 
pendent instances have been cited in 
support of the custom. 

Tho findings of the learned Subor¬ 
dinate Judge on the points dealt with by 
him cannot, therefore, bo supported. 
Tho question of consideration and legal 
necessity have not b?en decided. The 
evidence dealing with these points was 
recorded by the learned Subordinate 
Judgo in a very unsatisfactory mauuer* 
and in places cannot be properly read* 
The other grounds are not pressed. 

We direct the Court below accordingly 
to determine after takiDgsuch additional 
evidence as the parties may adduce 

(3) (1910) 32 All"363=13 OC 1G3=G I C 787= 
37 I A 191 (P. C.) 
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Whether the sale in question was effect- 
ed for consideration and for legal neces¬ 
sity, and if so, to what extent. 

Two months’ time will be allowed for 
a return of the finding, and ten days will 
be allowed to the parties from the date 
of the finding for filing obj?ct‘cns. 


B.V. R.K. 


Case remitted. 


A. I. R. 1916 Oudh 301 
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Ratan —Defendant—Appellant. 

v. 

Ram Niioaz and others —Defendants 

Plaintiff —Hespondeots. 

Second Appeals Nos. 219, 250 and 251 
of 1914, Decided on 9th November 1911, 
against decree of Dist. Judge.,Gouda, 
D/3rd April 1914. 

(a) Practice—Pleadings—Pleas of defence 
avaialable to resist possession may not be 
useful is seeking possession. 

A defence, which may be available to a pors'o 
in possession, may not be available to a person 
reeking to oust him, and no man can be allowed 
a decree for r re-emplion in preference to another 
who has a superior righ% on the basis .-f a title 
acquired after the right to sue accrued. 

[P 302 0 ll 

(b) Oudh Laws Act (18 of 1876J S*. 9 and 
10 — Co-sharer ceasing to be so may lose 
his right to pre-erojt while person 
Laving no right at time of sale can acquire 
none by subsequent purchase. 

A porson who is a co-sharer at the time of a 
sale may lose his rights, if any, afterwards bv 
virtue of his conduct or by reason of his ceasing 
to he a oo-sharor after Iho sale. If he was not a 
co-sharer at the timo of the sale, his subsequent 
acquisition of that status cannot clothe him 
with a right which ho did not possess at the 
date of the sale or at the time woon the cause 
of action lor the suit accrued: 10 O C 257 Ref- 
A, I. R. 1914 Oudh 238, HOC 290, Dist. 

(■p 3Q2 Q 

Plaintiff, who was not a co-sharer in tho sub¬ 
division in which the property sought to bs pre¬ 
empted was situate, at the date of the salo, but 
acquired a share therein subsequently claimed a 
preferential right of pro-emption on the basis of 
his being a co-sharer in tho sub division: 

Held: that tho subsequent 'acquisition of the 
-status of a co-sharer could not invest him with 
a right which he did not possoss at tho dato of 
the sale. [p 3 o 2 q 

Surendra Nath Roy— for Appellant. 

Judgment. These appeals arise out 
•of three suits for pre-emption, brought in 
respect of a sale of a two-annas share in 
* certain village by Ram Udit in favour 
■of Ram Niwaz. One of the suits was 
filed by Ramhit, Bisheshar and Karta 
Ilam, of whom the last-named withdrew 
afterwards. They olaimed to be the 
.■nearest oo-sharers of the vendor. The 


second suit was filed by R^m Ratan, 
who similarly claimed to he the nearest 
co-sharer of the vendor. The third wa3 
filed by Ramdhau, who subsequently 
agreed t-o cast lots with Ram Ratan 
hub failed in securing preference. The 
Cou:b below found that Ramhit and 
Bisheshar were entitled to preference. 
They were, therefore, given the first 
chance to pre-empt the property. On 
their failure to deposit the money re¬ 
quired, Ram Ratan was given the second 
chance, and on his failing a right was 
given to Ramdhan to deposit the money 
and obtain pre-emption. Tho grounds 
upou which preference has been given 
to Ramhit and Bisheshar, assbated in the 
judgment of the learned Judge, are that 
the village in question is divided into 
two thoks, known as thok Dubar and 
thok Lalman, and that Ramhit and 
Bisheshar were co-sharers in thok Dubar, 
in which the property sold was situated, 
by virtue of a deed of gift executed in 
their favour by a certain co-sharer 
named Kali Din on 29th September 1912. 
The sale, which is the subject of pre¬ 
emption, however, took place on 8th 
July 1912, and it is not disputed that 
on that date, Ramhit and Bisheshar 
had no proprietary 9bare in thok ’Dubar. 
They wore mortgagees of a certain share 
in that thok at the time, but their rights 
as mortgagees did uot clothe them with 
a pre-emptive right. The mainquestion 
for determination, therefore, is whether 
the subsequent acquisition of a right in 
the thok had the effect of investing the 
party seeking to claim pre-emption with 
a retrospective right in respect of a sale 
effected before he acquired that right. 
S. 9, Oudh Laws Act, deals with the 
devolution of the right at the timo when 
the property is to be sold or foreclosed, 
and declares that if the property to be 
sold or foreclosed i9 a proprietary or 
under-proprietary tenure or a share o 
such a tenure, the right to buy or redeem 
such property belongs, iu the absence of 
a oustom to the oontrary, in fch 0 first 

plaoe, to the oo-sharera of the sub-division 

(if any) of the tenure in which the pro¬ 
perty 18 comprised in the order of their 
relationship to the vendor or mortgagor. 

The right to pretorenoe, therefore pro- 
supposes the existence of a oo-paroener- 
ship on the date of the sale, and no person 
who was not a co-sharer on that date, oan 
olaun pre-emption by virtue of anything 
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that, may happen afterwards. The word 
"co-sharer”, cs pointed out by Greeven, 
A. J. C., in Bank of Upper India v. 
Mun*.hi Alopi Prasad (1), manifestly 
implies that there must he a co-relation 
between the vendor and the pre-emptor 
by virtue of their common capacity. A 
person who is a co-sharer at the time of 
the sale may lose his rights, if any, 
afterwards by virtue of his conductor by 
reason of his ceasing to be a co-sharer 
after the sale. If ho was not a co-sharer 
at the time of the sale, bis subsequent 
acquisitions caunot clothe him with a 
right which ho did not possess at the 
date of the sa.o or at the time when the 
cause of action for the suit accrued. The 

ecision in Onkar Singh v. Bhagwan 
Vat Singh (2) refers to a case in which 
the vendee acquired some property 
after the sale, and thereby clothed him¬ 
self with a superior right as against a 
a pre-emptor who had sued to oust him. 
In Tahawwar Khan v. Madho Ram (3) 
a person similarly used a title acquired 
hy him subsequent to the origin of the 
cause of action as a defence against a 
pro eruption suit, instituted after his 
acquisition cf the said title. 

But a defence, which may he avail¬ 
able to a person in possession, may net 
be available to a person seeking to oust 
him, and no man can he'allowed a decree 
for pre-emption in prefererce to another 
who has a superior right, on the basis of 
a cruod title acquired after the right to sue 
Any other construction would defeat the 
object of the law, as laid down in S.s 9, 
and 10 Oudh Laws Act, for it would be 
impossible to find out persona, to whom 
notices may have to be sent prior to the 
sale, with reference to events which have 
not 'yet taken place, or which may or 
may not happen. Ram Ratan is more 
nearly related to the vendor than Ramhit 
and Bisheshar, and being also a co-sharer 
in the village from before the time of 
the salo. is entitled to preference as 
against the latter who are co-sharers 
like him in another thok. The appeals 
are accordingly aliowed and the decree 
passed by the Court below modified, so 
as to give the first preference to Ram 
Ratan, who will bo allowed one month 
from thi° dat e tod s pos it the pre-emption 

1. (1907) 10 O 0 257. 

•2. AIR 1911 Oudh 238=25 I C COS—1< 0 C 
242. 

3. (1908) llOC 290. 


money mentioned in the decree of the 
Court below, and in case of non-payment 
Ramhit and Bisheshar will be given the 
next chance on payment of Re. 250 
according to the terms of the compromise 
to obtain pre-emption within one month 
of the failure of the first. The decree as 
regards Ramdhan, who ha3 been given 
the last chance, will remain intact. Ram 
Ratan will under the circumstances get 
his costs of the appeals here and helow 
from Ramhit and Bisheshar, who shall 
bear their own costs in both the Courts. 
The order of the Court of first in¬ 
stance as regards the costs of that Court 
will stand as it is. 

V.B. R.K. Appeal allowed. 

A. I. R. 1916 Oudh 302 

Stuart and Kanhaiya Lal, A. J. Cs. 

Muneshar Bakhsh Singh — Defendant 
—Appellant. 

v. 

Arjun Singh and others —Plaintiffs — 
Defendants—Respondents. 

First Appeal No. 56 of 1914, D.cided 
on 25th April 1916, from decree of Sub- 
Judge, Harloi, D/- 24th February 1914. 

(a) Hindu Law-Joint family—Manager— 
— Minor—Acts of manager are binding on 
minor members if for benefit or to meet im¬ 
mediate necessity—Benefit of enjoyment re¬ 
ceived—Transfer cannot be impeached. 

There is nothing in tho Hindu Law to prevent 
the bead and manager of a joint family, com¬ 
prising miu-r members, from doing anything in 
the interests of the family which any other pru¬ 
dent manager may have done under similar cir¬ 
cumstances, e. g., an advantageous ncquistion of 
some propfrty*at (ho exp-n^o of the ancest-nl es¬ 
tate. And a transfer of ruch estate made in the in¬ 
terest of the family, that is, to * niarg* th" means of 
itssubist nee, may thus leas binding nthominor 
members as one made to pay antecedent debts or 
to meet an immediate nrco sity; and they can¬ 
not, cn atta ; ning majority, impoaih the tranrfrr 
of which the benefit has been enjoyed: 25 Mad 
544; (P C ); 18 W It 81 note; .1 7 It 191 4 All 308; 
2 Mad 839, Ref. [P 831 0 1, P 305 0 1] 

(b) Hindu Law -Joint family— Manager— 
Mortgage of ancestral property and property 
acquired by it—Power of Court to order 
mortgagee to proceed against acquired pro¬ 
perty—Equity. 

Where the ancestral prop-rty cf a jont Hindu 
family and some other property acquired at the 
expense cf the former property are both mort¬ 
gaged, the Court may in equity not allow the 
mortsagec to proceed aga'nst tho former pro¬ 
perty so long ns the latter is not exhausted, if the 
latter property is available and adequate to satisfy 
bis de'^t. ‘ [P 305 G 2J 

Sami Ullah Beg, for A. P. Sen and 
Basdeo Lal—lor Appellant. 

Gokaran Nath Misra— for Respondents.. 
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Judgment.— The plaintiffs are the 
sons of M&Dnu Singh and seek to impeach 
a mortgage and a charge, created by their 
father in favour of Muneshar Bakhsh 
Singh. It is not disputed that the 
plaintiffs and Munnu Singh were living 
jointly, and that the plaintiffs were 
minors on the da'e of the mortgage and 
charge. It was suggested in the Court 
below that Har Narain Singh, one of the 
plaintiffs, was born after the date of the 
mortgage; but the finding of the Court 
be>w was to the contrary and that find¬ 
ing has not been challenged at the hear¬ 
ing of the appeal. The allegation of the 
plaintiffs was that the mortgage and the 
charge in question were effected to ob¬ 
tain property by pre-emption, and were 
prejudicial to the interests of the family 
inasmuch as the property, obtained by 
pre-emption, as well as the ancestral 
property of the family wore hypothecated 
to obtain a loan for the purpose of paying 
the pre emption money. The property, 
in respect of which the decree for pre¬ 
emption was obtained, belonged to a 
distant branch of the family,lo which 
the plaintiffs and Munnu Singh be¬ 
longed, and was similar in extent to the 
ancestral share possessed by the plain¬ 
tiffs and Mannu Singh. The decree for 
pre-emption was obtained by Munnu 
Smgh and his eldest eon Arjun Singh, 
who was then and is still a minor, and 
a sum of Rs. 10,300 was required to pay 
the purchase.money. Munnu Singh on 
behalf of himself and acting as guardian 
of Arjun Smgh secured that money by 
executing on 30th November 1907 a 
mortgage-deed for Rs. 10,000 and a deed 
of further charge for Rs. 300 in favour of 
Muneshar Bakhsh Singh, bearing simple 

,D R M 7 ' 8 ‘°1 P9r O0nfc - P0r annam - 

tJu > 15 o fc - h , No 'I ember 1909 Muneshar 
Bakhsn Singh obtained a decree for the 
money, due on this roortgege and deed of 

I then amounting to 

Rs. 11,396-7-9, making Mannu Singh the 
sole Party to that decree. On 10th 

^ r b , 0r 910 the decree for sale was 
made absolute, and in pursuance tbere- 

hri “ r B . a , kh8h Si °g h Proceeded to 
neifWM 9 fch ®. entira ancestral p r0 - 

IS lf aniln - S, ,« gh and the Pontiffs 

TrAnn 9 ' b,8W * an . 8,8 L 10 ' kaehvvan8i8 8l, ave of 
The nl - r ° l th8 Pre 6m P fced P r °Psrty. 

lUf if contended that they were 
not bound by the decree obtained bv 
Mnneshar Bakhsh Singh aga i nB t their 
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father for the sale of the ancestral pro¬ 
perty, and that Arjun Singh was not 
bound by the decree in respect of the 
pre-empted property. They therefore 
claimed that the portion of the pre¬ 
empted property sought to be sold and a 
5/6tbs 9hare of the ancestral property, 
mortgaged by Munnu Singh, should be 
exempted from the sale. The defence, 
so far as it is material for the purpose of 
this appeal, was that the mortgage and 
charge were made for the benefit of tha 
family, and that the name of Arjuu 
Singh was entered in those deeds fictiti¬ 
ously as a co-executant. It was further 
urged that the decree for silo was ob¬ 
tained against Munnu Singh as the head 
and manager of the family and was bin¬ 
ding on the plaintiffs. The learned 
Subordinate Judge found that the mort¬ 
gage aud charge aforesaid were not made- 
for any legal neoessity and were not bin. 
ding on the plaintiffs. He therefore de¬ 
creed the olaim. The only points for 
consideration in the appeal are whether 
the mortgage and charge in question 
wers made for the benefit of the family 
and whether the decree obtained by the 
appellant on foot of the said morfga« Q 
and chargs was binding on the plaintiff’s 
There were other pleas too in the me' 
morandum of appeal, but they were ex 
pressly surrendered at the hearing. It i 3 
admitted in paras. 1 and 2 of the plaint 
that the value of the ancestral property 
in which the plaintiffs cliam a 5/6th« 
share, is Rs. 23,000 and that the pre 
empted property, in regard to which a 
decree for possession was obtained on nav 
ment of Rs. 10,300, was similar in ex 
tent to the ancestral property. The value- 
of the pre-empted property, according to 

that of the ancestral property in which 
the plaintiffs claim a 5/6ths share T ha 

-IT °i r . pr f e - erapt r therefore S0 °*red 

to the plaintiffs ana their fathor pro 
party belonging to one of their paternal 

R^dOOn iS admitt0d| y worth 

Rs' io ™°r?h ° D - Pfty . ment of a sum of 
Rs. 10,300 bearing interest at Re 7ft n 

per cent per annum. No evidence was 

adduced to show the profits derivable- 
from the ancestral property, but rva« if 
the profits were nob sufficient to\nv m.* 
interest, whiuh was by no means^v ^ 
s : .ve,ib is difficult to beUevo fW 68 - 

in a i D 9S°7 fci p 0 r n on Wh | 0h 8e0Qred to th * fa “»> 
in 1907 property now worth R s . 93,000. 
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at less titan half itsprios can b9 regarded 
as anything hut advantageous to the 
persons for whose benefit it was entered 
into. The plaintiffs were minors at tho 
time of the suit for pre-emption, and it 
was not in consequence pos-ible for 
Mnnnu Singb, who was the head an l 
manager of the family, to consult them 
or to ascertain their wishes. There is 
inotbing in tho Hindu Law to prevent 
the head and manager of the joint family, 
comprising only minor members, from 
doing in the interest of the family which 
jaoy other prudent manager may have 
dono under s ; milar circumstances. Tuo 
growth and development of joint family 
intrests would depend very largely on 
the prudence, care and skill with which 
the management may be exc-rcised, and 
it would be in the highest degree dele¬ 
terious to the intores;9 of such minor 
mornbore, if tho head and managing 
members of the family were restrained 
from doing anything however beneficial 
to their interests, which necessitated tho 
raising of a loan on tho security of the 
ancestral property, till the minors at¬ 
tained majority and were in a position 
to judge for themselves whether the 
transaction would be to their benefit or 
not. That the Hindu lawyers contem¬ 
plated (ho acquisition of property at th9 
expanse of the ancestral estate is shown 
by the provision made that whatever i3 
acquired at tho charge of the patrimony 
s subject to partition, and anything ac¬ 
quired by a co-parcener without detri¬ 
ment to the father’s estate is excluded 
from it (Mitakshara, Ch. 1, S. 4, paras. 
I and 29). Dealing with the power of 
tho father in regard to immvable estates, 
the author of the Mitakshara cites with 
approval a text of ^ ribaspati to the 
effect: 

" Even a singlo individual may conclude a 
donation, mortgage, or sale, of immovable pro¬ 
per’v, during a season ol distress (apatkale), for 
tho fake of the family, (kutumbarthe). and especi¬ 
ally for pious purposes (dhannartho); 


and then goes on to say: 

•• Tbo meaning of that text is this; while the 
sons and grandsons are minors and incapable of 
giving their consent to a gift.and tho like; cr 

while brothers are *o and continue unso pa rated, 

even one parson, who is capable, may conclude 
acift hypothecation, or sale, of immovable pro¬ 
perty at a time of clamity, affecting[ the whole 
famtlv or for its support, or for tho discharge of 
indispensable duties, such a* the obsequies of 
ancestors and the like. (Ibid, Ch. 1, S. 1, paras. 

28 and 29.” 


The instances given are illustrative 
and not exhaustive and a transfer made 
in the interests of the family, that is to 
enlarge fehe means of its subsistence, 
might thus be as binding as one made to 
pay antecedent debts or to meet an im¬ 
mediate necessity. The powers of a manager 
are necessarily wider, where the neces¬ 
sity is pressing or the need immediate, 
for in such cases he can act on bis own 
initiative and responsibility, and bind 
the other members of the family; but 
where he ac'.s in the proiessed interests 
oi the family tosecuresame benefit for it 
without consulting the adult members, 
if any, it is open to such adult members, 
or those who wore minors, on attaining 
majority, to impeach the transaction on 
the ground that they were not bene¬ 
fited by it. A transaction of which 
tho benefit has been enjoyed cannot 
however be so impeached, for, as pointed 
out by their Lordships of the Privy 
Couucil in Annawalai Chctti v. Muru- 
gasa Chctti (1), the relation between the 
managor of a joint Hindu family and tbo 
other members of that family is not 
that of an agent and principal or that oi 
partners, but is much more like that of 
a trustee and cestui que trust; and on 
that principle any debts incurred by a 
manager, or a coparcsner in his absenoo* 
for tho family benefit are declared to be 
binding on the other coparceners. Thus 
Yagnayavalkya (11*15) says: 

“ A dobt which has been incurred for family 
p*irp:sos by the undivided members should bo 
paid by the coparceners, when tho head of the 
family is either dead or has gono abroad 

and commenting on this passage, the 
author of tho Mitakshara observes. 

“ A debt which has be*n incurred for family 
purposes kUurabarthom cither by the many un¬ 
divided members or by each ouo separably, the 
head of the fimily should pay. When ho is 
either dead or has gone abroad, his coparceners 
should pay.” 

Discussing the case of a mother manag¬ 
ing as guardian o' an infant heir their 
Lordships of tho Privy Council in Ilunoo' 
manpersad Panday v. Ml. Babooee Mun- 
raj Koonweree (2) observed: 

" The power cf tho manager for an infant h»ir 

to charge an estate not his own is, under tho 
Hindu Law, a limited and qualified Power. It 
cm only bo exercised rightly in a case of need 
or hr the benefit of tho estate. But wnow, in 
tho particular iustance, the charge is one that a 
prudent owner would mak e, in order t o bene fit 

i «1 •()26 Mai 514=30 I A 220 (P C). 

J. (i'sD 18 WB 81=6 11 I A 308 (P C). 
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the estate, the bona fide lender is not affected by 
the precedent mismanagement of tho estate.'* 

“ It is obvious” they went on to sav 
• “that money to bo secured on any estate is lik*1v 
to be obt lined on racier terms than a lean which 
rests on mere persona! security, and tbat there¬ 
fore the mere creation of a ebarge securing a 
prop?r dobt cannot bo viawed as improvident 
managem nt.” 

What a guardian acting on behilf cf 
an infant heir can do c^.n also ha done 
by a person who h the manager of a 
joint family. “In every case the ques¬ 
tion,” as poin l ed out hv Mayne 
“is one of fact, whether the transaction wai ono 
which a prudent owner, actiog for his own bene¬ 
fit, would enter into.” 

(Mayne's Hindu Law, 8fch Ein. p 409). 
Ifc was stated by Munriu Singh in the 
pre-emption case that he had filed the 
suit for pre-emption for the benefit of 
his sons. In the plaint the plaintiffs 
treated the pre empted proporty as ac¬ 
cretion to tho family estate and sought 
to have the entire portion thereof against 
which the defendant.appellant took out 
execution, exempted from the sale. The 
loarned Counsel, who appears for tho 
plaintiffs, now states that his clients are 
willing to give up all interests in the 
pre-empted property, but that state¬ 
ment has been made too late, and con¬ 
sidering that the plaintiffs are still minors, 
it is doubtful how far he is competent to 
make it and to forego rights on their be¬ 
half. 


Tho plaintiff shave presumably enjoyed 
the profits of the pre-empted property in 
common with the other members of the 
family since the date of its acquisition. 
The burden imposed on the ancestral 
estate is nothing as compared with the 
benefit derived if the price paid and the 
value at which the pre-empted property 
is now assessed be considered. The rate 
of interest was not high, and the transac¬ 
tion cannot be regarded otherwise than 
as a prudent act of management, con¬ 
ceived to promote the best interests of 
the family and widen the means of it, 
subsistence. In the case of Kapildeo v. 
Thalcur Prasad (3) it was held that the 
members of a joint family cannot retain 
the benefit of a purchase without paying 
the liability incurred in couUexion there¬ 
with. In Itatnam v. Govindarajulu (4) 
a mortgage made to make additions and 
improvements to the family dwelling- 
h onae, hy whioh the value of the estate 

3. A' I R 1914 All 803=21 I 0 868, 

4. (1878-80) 3 Mad 089. 
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was increased, wa3 simlarly upheld. It 
soe.ns inequitable however that the mort¬ 
gagee should be allowed to proceed against 
the ancestral property when the pre¬ 
empted property of equal value, com¬ 
prised in the mortgage, is available ana 
adequate to satisfy his decretal money. 
The interests of the plaintiffs will be 
9 erved. if tho pre-empted property pro¬ 
ves sufficient to satisfy the decretal 
debt. The appeal is therefore allowed 
aod the plaintiff’s claim dismissel except 
in so far that the defendant mortgagee 
will not b> allowed to proceed against 
the ancestral property of the family com¬ 
prised in the mortgage, until he has ex¬ 
hausted his remedies against the pre- 
emptel property covered by his decree 
for sale. A declaration will bo granted 
to the plaintiffs to the above effect. The 
plaintiffs will, in the circumstances, bear 
their own costs and pay those of the de¬ 
fendant-appellant in both the Courts. 

v.B./r.k. Appeal allotced. 

A I. R. 1916 Oudh 305 

Stoart AND Ivanhaiya Lad, A. J. Cs. 

Qasim All Khan and another— Plain¬ 
tiffs—Appellants. 


» • 

Ahmad Shah and others —Defendants 
—Respondents. 

First Appeals Nos. 133, 150, 153, and 
154 of 1911, Deoided on 5th July 1915, 
from order of Sub-Judge, Sitapur, D/- 
25th August 1911. 

(a) Muhammadan Law—Gift—Gift invalid 
in regard to portion — Invalidity dots not 
effect other separable portion. 

If n gft ill regard to a portion of a property 
is invalid, its invalidity would not affect any 
other and separable portion of it: 2 O. C. 244. 
Rtf* 0Q^ Q jj 

lb) Muhammadan Law-Gift-Gift in lieu 
of dower—It amount* to hiba-bill ewaz— 
Delivery of possession is not essential. 

A gift made ia lieu of dower is a hiba-bil-ewaz, 
or the validity of which delivery of possession 
is not essential. The consideration of a hiba- 
bil-ewaz may or may not bo adequate* it is 
enough for suoh a gift that some owaz or con¬ 
sideration should be given and there should bo 
an intention to divest ouesolf in praesenti of all 
intorest in the property: 23 Jfad 70; 2 Gal 184 

(c) Oudh Estates Act (1869), Ss. 8 and 10 

-Pre.umpUon- Applicability of-Alienation 

by Taluqdar during life time. 

1 mi>ti0 . n raisod by Ss - 8 Rnd 10 Act 

lofl869 docs not apoly io pnoerty which has 

bocn alienate by a t .luqSar in his life-time, nor 

has it any concern with the alienee or tho family 

of such an alienee: A, I. R. ion Oudh m R e f* 

[P 800 C i] 
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( 8 ) Muhammadan Low — Wakf—Wakf of 
profits cf land apart from land itself is not 
valid—Intention not to give disposition, oper¬ 
ation during life time of testator — Dis¬ 
position will take effect as wasiat — Shia 
Law. 

The Muhammadan Law does not recognize a 
wakf of the profits of the land apart from the 
land itself. But where the intention is, though 
the disposition, prima facie, appear to convey 
an immediate interest, not to give it operation 
during the life-tinv of 'he testator, the disposi¬ 
tion will take effect as a wasist. Such a bequest 
under tie Shia Law may take effect in favour 
of some of the heirs without the consent of the 
other heirs, if it does not affect more than 
one-third of the estate, or if it exceeds one- 
third, it is made for the performance (of such re¬ 
ligious duties as are incumbent upon the tes¬ 
tator: 2 C L J 16C, lief. [P 310 Cl, 2] 

Salitj Earn, Adilya Prasad and Bhai- 
ron Prasad —for Appellants. 

Moti Lai Nehru, C. F. S. Oehme. 
Clihotey Lai and Bilhun Kumar —for 
Respondents. 

Judgment. —These appeals arise oi.“ 
of four suits brought by certain person 3 
for the recovery of different items o* 
property, which originally formed part 
of the Qutubnagar estate, and for mesne 
profits. The Qutubnagar estate, accord¬ 
ing to the history given in the wajib-ul- 
arz of 1870, was first owned by Thakurs, 
from whom it passed into the possession 
of the ancestors of a Mughal named 
Sub’nan Ata. Subhan Ata adopted adpo- 
Ibrahim Beg and made him the owner 
of the escate in his life-time. Ibrahim 
Beg had no issue. In 1241 faali he ad- 
poted Admad Ali Beg, his wife's brother’s 
8 on, and made him the owner of the 
taluqa. At the time of the annexation 
of Oudh. Ahmad Ali Beg was in pos¬ 
session of the estate and the summary 
settlement was made with him by the 
British Government. A sanad was also 
subsequentlv granted to him under the 
hand and seal of Mr. George Udny Yule, 
the then officiating Chief Commissioner of 
Oudh, hut the original sanad, which was 
probably made over to the Land Mort¬ 
gage Bank of India, since defunct, is not 
now available. There are references to 
that sanad in a raortgago-deed exeouted 
by Ahmad Ali Beg in favour of the Land 
Mortgage Bank of India, dated 17th 
March 1873 (Ex. Ahmad 17), and in Ibe 
paper relating to the enquiries made by 
the Settlement Officer in 18G6 in regard 
to some of the villages compromised in 
the sanad. 

The name of Ahmad Ali Beg, who was 
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known as Ahmad Beg, was entered in 
List 1 at No. 75 and in List 2 at No. 24, 
appended to Act 1 of IS69. The parties 
do not agree as to whether it was an 
ordinary sanad in the form given in 
Sykes' Compedinm of the Oudh Taluq- 
dari Law at p. 385, or wa3 a primogeni¬ 
ture sanad in the form given at p. 386 
of the book, but in view of the historical 
fact that the old sanads were withdrawn 
by the British Government and primo¬ 
geniture sanads granted in their places 
wherever the holdors of the sanads ag¬ 
reed to the substitution, and the evi¬ 
dence afforded by the letter of the Com¬ 
missioner of the Khairabad Division to 
the Secretary to the Chief Commis¬ 
sioner of Oudh, which refers to the grant 
of a primogeniture sauad to Ahmad Ali 
Beg in respect of taluqa Qutubnagar, 
there can be no doubt that what was 
granted to him was a primogeniture 
sanad in the form above mentioned con¬ 
cerning taluqa Qutubnagar (vide Exhibit 
Ahmad 47 and Ahmad 48). The original 
sanads issued at the Darbar held by 
Lord Canning wore signed by the Chief 
Commissioner, Sir Charies Wingfield. 
During his absence on leave, the primo¬ 
geniture sanads were issued in their 
places, signed by Mr. George Udny Yule, 
who was then officiating as the Chief 
Commissioner of Oudh. 

The reference in the mortgage-deed, 
executed by Ahmad Ali Beg in favour 
of the Land Mortgage Bank Ltd., to 
the said sanad having been under the 
hand and the seal of Mr. Yule, read with 
the evidence of Alopi Prasad, who was 
then the agent of the Bank, confirms the 
conclusion that Ahmad Ali Beg held a 
primogeniture sanad in respect of the 
estate. Tho entry of his name in List 
No. 2 shows that there was a custom in 
his family under which the estate devol¬ 
ved on a single heir, and there is no 
reason to imagine that he would have 
been unwilling to accept a primogeni¬ 
ture sauad. Ahmed Ali Beg was mar¬ 
ried to a lady called Mt.Hurmuzi Begam. 
He had by her five sons, Ahsan Ali, 
Haidar Ali, Azam Skab, Nader Mirza 
and Aulad Ali, and four daughters, Mt. 
Amir Begam, Mt. Lado Begam, Mt. 
Sughra Begam and Mt. Kazimi Begam. 
The eldest son, Ahsan Ali, is stated to 
have been blind from birth. On 14th 
September 1861 he executed a will, no¬ 
minating his second son, Haidar Ali, as 
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a 8UCC3S90V to the estate. He appears to 
have subsequently in effect revoked the 
will by executing aud registering a deed 
of gift on 27th September 1877 in favour 
of his wife, Mfc. Hurmuzi Begum, giving 
her the entire estate in lieu of her 
dower. There is no reference in that 
deed of gift to the will. The property 
comprised in the will included the entire 
estate of Qutubnagar which was situated 
partly in the Sitapur District and partly 
in the Hardoi District. Mutation was 
effected in favour of the lady in respect 
of the property situated in the Sitapur 
District in the life-time of the donor, 
and the gift in regard to it became com¬ 
plete. There is nothing to show that 
possession was delivered or mutation 
effected in respect of the property situa¬ 
ted in the Hardoi District, and if the gift 
in regard to it was invalid under S. 17 
of Act 1 of 18G9, the interpretation 
placed on that section in Ram Lai v. 
Mt. Jani Begam (l) upholding the con¬ 
trary view, it9 invalidity would net 
affect another and a separable portion 
of the gift. 


It is not alleged that the gift was not 
made in good faith. According to the 
Muhammadan law, a gift mala in lieu of 
dower is a hiba-bil-ewaz, for M;e vali¬ 
dity of which tho delivery of possession 
ia not essential: Muhummad Esuph Ra- 
vutan v. Pattamsa Ammal (2). The con¬ 
sideration of a hiba-bil-ewaz may or 
may not be adequate, and as pointed 
out in Kliajooroonissa v. Iiowshan 
Jehan (3) and Chaudhri Mehdi Hasan 
v. Muhammad Hasan (4) it is enough 
to perfeot such a gift that some ewaz 
or consideration should be given, and 
there should be an intention to divest 
one-self in praesenti of all interests in 
the property. Ahmad Ali Bog died in 
about 1880. A dispute then arose 
between Haider Ali and Mt. Hurmuzi 
Begam in regard io the sucoession 
to the estate, and a compromise wa 3 
arrived at, whereby Mt. Hurmuzi Begam 
agreed to take the 16 villages, situated 
in the Sitapur District, to whioh Haidar 
All relinquished his oiaim, and the 
latter agreed to take the six village* 

8ltua ^ ad in tbe Hardoi District, with tho 
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village of Mow ..!pur in tho Sralpur Dis¬ 
trict ani the phulwari land of (^uiub- 
naif.r. On 2nd Juno 138i Mt Hurmuzi 
Begam executed a tamliknama or deed 
of iamily settlement, by which she divi. 
d ed the greater portion of her property 
among her sons and daughters. 

The village Gularba, including Nabina- 
gar and 65 bighas of land in Ktr.va ,J 0 g 
were given by her to her eldest son 
Ahsan Ali. The said property was then 
held by Niranjan Lai uoder a mortgage 
effected by Mt. Hurmuzi Began!. Ashan 
Ali died on 19th January 1893 without 
relearning that mortgage. Ho left no 
i«ue. Mt. Hurmuzi Begam. therefore, 
revoked toe tamliknama in his favour. 
In 1399 the village Guhrha w;.a sold Jn 
execution of a mortgage-decree obtained 
by Nnn.njxp. Lai, and was purchased by 
Aulal Ali. Aulad Ali also purchased the 
t-5 bighs.3 of land in Ivanva .Jog from Mfc. 
Iluimu/i Begam. The village Sahebna- 
ar was giv>u by bar to Aula! Ali, who 
rem aid-1 in possession of it till his death. 

Tho village Qutubna.ar, excluding the 
laud of Ivarwa Jog, the land held bySheo 
Sabai and 300 bighas of sir land, was be- 
queafched by her to her three sens, A'hau 
Ali, Haidar Ali, and Aulad Ali. The sir 
laud was givon to Azam Shah aud Aulad 
All. Ashan Ali having died in iisr life¬ 
time, the said village was divided by 
Haidar Shah, Azam Shah and Aulad Ali 
in equal shares on tho death of Mfc. Hur- 
rnuzi Begam. 


The village Lobar Khera was bequea¬ 
thed by her to Azam Shah and Aulad 
Ali, 3ubjeot to a charge of Rs. 500 per 
year for the performance of certain reli¬ 
gious ceremoni3s and for the upkeep of 
her tomb and that of her husband. 

The village Satnapur was given by her 
to her son Nadir Mirza in full satisfac¬ 
tion of all his claims to her estate. 

She gave the villages Bilabia and 
Jamunu to ner four daughters, wbodivi 
ded them among themselves by a deod 0 f 
partition, datod the 1th June 1887, under 
the terms of which Mt. Amir Begam and 
Mt. Lado Begam were given Bilabia and 
Mt. Sughra Begam and Mt. lvazimi 
Begam took Jamunia. On the vary day 
tho partition took place, Mfc. Lado 
BogPun mortgaged her 3-unnae share in 
Bilahia with possession in favourof Rani 
■Jam Bagam of Ant, whoso hoH aro r , ow 
in possession. 
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Mt. Hurmuzi Begam made no disposi¬ 
tion in regard to the villages of Bijauli 
and Deogavan. She had sold Daogawan 
in her lifo-time to Haidar Ali by a deed 
of rove, able sale (bai khayar), dated tl.9 
31st January 1880, subject to the condi¬ 
tion that she would take back the pro¬ 
perty on re paying the sale considera¬ 
tion after the Dpso cf ton years. 

She had made certain other disposi¬ 
tions also, but with them these suits 
have no concern. She died on 1st Decem¬ 
ber 1902. On hor death mutation was 
effected in respect of Bijauli in favour of 
her three sous, llaidar Shah, Azam Shall 
and Aulad Ali, and in respect cf Deoga- 
wan in favour of Haidar Shah. 

The diapute in these cases relates to 
the estate, left by Mt. Dado Begam and 
Aulad Ali. Mt. Lado Begam died on 4th 
November 1903, leaving a husband, 
Qasim Ali Khan, four brothers Haidar 
Shah, Azam Shah. Nadir Mirza and 
Aulad Ali. and three sisters Mt. Amir 
Begam, Mt. Sughra Begam and Mt. Ka- 
zimi Begam. in suit No. 291 of 1909, 
Qasim Ali Khan and his transferee 
Damodardas, claim a half share in the 
estate of Mt. Lado Begam She is descri¬ 
bed as having been the ownerof an eight- 
annus share in the village Bilahia. under 
the tamliknama and the deed of partition 
aforesaid, and of a l/12th share in the 
villages of Bijauli and Daogawan by 
inheritance from Mt. Hurmuzi Begam. 
It is admitted sbo mortgaged her 
eight-annua share in the village Bilahia 
with Rani Jani Begam on 4th June 1387, 
and that the heirs of the mortgagee are in 
possession of that share. In regard to 
that village, the claim is, therefore, for a 
declaration that the claimants are enti¬ 
tled to a four-annas share therein. In 
regard to the other two villages, the 
claim is for possession of a half of a one- 
twelfth share with mesne profits for the 
three years preceding the suit. Haidar 
Shah died aftertho institution of thoabove 
suit on 10th August 1909, and is now repre¬ 
sented by his sons and daughters, who 
nre parti'-8 to the suit. Aulad Ali died on 
2 u d December 1909, leaving two brothers, 
Azam Shah and Nadir Mirza, and 
three sisters, Mt. Amir Begram, Mt. 
Sughra Begam and Mt. Kazimi Begam. 
Besides the property above referred to 
1 o left two houses in Lucknow, and is 
stated to have loft some meveable pro- 
pe rtv also the existence of which is dis¬ 


puted. In suit No. 13 of 1910, Saiyid 
Azam Shah claims a right to succeed to 
the management of the trust, alleged to 
have been created by the tamliknama of 
2nd June 1981 in respect of the village 
Lohar Khera and contends that he and 
his brother, Aulad Ali, were appointed 
trustees to take charge of the manage¬ 
ment, and that on the death of Aulad 
Ali he became exclusively eutitled to 
manage the same. He alleges that 
Ahmad Shah, the eldest son of Haidar 
Snali, i3 wrongfully interfering with the 
management of the trust, and has impro¬ 
perly realized Rs 600 from the tenants. 
In the alternative he claims to be the 
legal heir of Aulad Ali. On either ground 
he seeks possession of the eight-anma 
share of Lohar Khera, which stood in the 
name of Aulad Ali, with Rs. 600 damages 
and future mesne profits. 

In Suit No. 14 of 1910, Saiyid Azam 
Suah claims a 2/7tli3 share in the other 


properfcv of Aulad Ali with mesne pro¬ 
fits. In Suit No. 91 of 1910, Mt. Kazimi 
Begam, a sister of Aulad Ali, claims a 
l/7th sharo in the estate of Aulad Ali 
with mesne profits. She includes Lohar 
Khera, and some other properties, not in¬ 
cluded by Saiyid Azam Shah, in her 
claim. Odo of the main defences to all 
those suits was that the estate in the 
hands of Mt. Hurmazi Begam was gov¬ 
erned by the sauad and the custom of 
the family, and devolved, on bar death, 
according’ to the rule of primogeniture, 
on Haidar Shab, hsr eldest surviving son. 
Ahmad Shah, the oldest son of Haidar 
Shah, similarly lays claim to the 
entire estate, left undisposed of by Mt. 
Hurmuzi Begam or Aulad Ali m succes¬ 
sion to his father. The learned Subor¬ 
dinate Judge found that the property 
obtained by Me. Hurmuzi Begam by 
virtue of the said gift was governed by 
the rule of primogeniture laid down in 
the sanad. But as held in the Maniya- 
pur case, the judgment of which has been 
delivered to-day, that ruio doos not ap¬ 
ply to persons to whom the estate had 
bean alienated in whole or in part by 
the holder thereof io his life-time, loe 
presumption raised by Ss. 8 and i0o 

Act 1 of 1869 is that Ahmad Alt Beg wa. 
a taluqdar whose estate, according to the 
custom of the family, ordinarily devol 
ved upon a singlo heir, but that custom 
doe, no, apply to property »h»b. h.d 
been alienated by the taluqdar in hia 
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life-time. Th-i custom applied to the 
family of Ahmad Ali Beg, and governed 
the devolution of hi9 63tate, but had no 
concern with an alienee or the family of 
3 ucb an alienee. There is no reliable 
evidence to prove a general custom. The 
property in question on going into the 
hands of Mt. Hurmozi Bogam was not, 
therefore governed by the rule of des¬ 
cent laid down in the sanad, or by the 
custom referred to in S. 8 of the Act- 

The gift was made whon Act 1 of 1869 
was in force S. 15 of which provided 
that if a taluqdar or grantee transferred 
or bequeathed the whole or any portion 
of hie estate to a person, not being a 
taluqdar or grantee, who would not have 
succeeded according to the provisions of 
the Act to the estate or to a portion 
thereof, if the transferor or testat or had 
died without having made a transfer and 
intestate, the transfer cf and the succes¬ 
sion to the property so transferred or be¬ 
queathed would be regulated by the 
rules which would have governed the 
transfer of and succession to, such pro¬ 
perty, if the transferee or legatee had 
bought the same from a person not be¬ 
ing a taluqdar or grantee. Mt. Hurmuzi 
Begam wa9 not one of the persons who 
would have sucoeeded to the estate had 
Ahmed Ali Beg died intestate without 
making a transfer, for her sens were 
alive [cf. Asghari Khanam v. Raj Bibi 
(5).] The property held bv Mt. Hurmuzi 
Begam was therefore governed by the 
Mahomedan law. The family custom 
referred to in S. 8 impressed the pro¬ 
perty with the character of impartibility 
so long as it was in the hands of the 
family of Ahmad Ali Beg; but the effect 
of the sanad was to render it partible, 
when the property passed by alienation 
to a third person not entitled to suc¬ 
ceed to the estate under the sanad or 
family custom, The mere fact that the 
alienee was the wife of the alienor made 
no difference, beoau9e property given to 
a woman becomes under the Muhacn 
raadan Law an independent 9tock of 
descent. The character of impartibility 
oeased to be applicable to it, bocause the 
custom was not one by which an alienee 
could be bound. The conclusions upon 
whioh the learned Subordinate Judge 
deoided the suit cannot, therefore, be 
sustained. It is necessary under the 
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circumstances to gc into Che other de¬ 
fences raised in these suits. In the suit 
relating to the estate of Mt. Lado Pegam, 
the defendants pleaded that by virtue of 
a family custom, Mt. Lado Begam was 
excluded from inheritance, that Mt. 
Hurmuzi Begam had sold her right, title 
and interest in Daogaavan to Haidar Ali 
on 31st -January 1885 under an agree¬ 
ment that she would take back the pro¬ 
perty on repaying the sale consideration 
after ten years, and that tho plaintiffs or 
their prodecessors-iu-interest had Dot 
chosen to sue for redemption. The 
learned Subordinate Judge found that 
the sale effected by Mt. Hurmuzi Begam 
in favour of Haidar Ali was really a 
mortgage, and that do custom excluding 
daughters from inheritance was estab¬ 
lished. 

The evidence adduced in support of 
the custom consists of certain docu¬ 
ments, in which a reference is made to 
tho gaddinashini custom obtaining in 
the family of the taluqiar9 of Auranga¬ 
bad and Qutubnagar, and of certain 
statements made by Haidar Ali in 1905 
and by Ahmad Mirza and certain other 
witnesses in this case. Their evidence 
does not, howovor, establish that, apart 
from any galdinashini rule applicable to 
the taluqas, there was any custom ex¬ 
cluding females from the property of 
their mothers. The instances, cited by 
soma of the witnesses, do not exclude 
the possibility of the dau.’htars having 
allowed their brothers to retain tho pro¬ 
perty out of love aud affection or other 
oau93. A oustom relating to a taluqa or 
gaddi would not, as pointed out above’ 
n3cessarily apply to portions 9plit out of 
it by voluntary alienation, and tho en¬ 
tries in the wajib-ul-arz, rotating to tho 
custom of oxolu9ion in regard to taluqas, 
are not, therefore, of any valuo. The 
sale-deed, exequted by Mt. Hurmuzi 
Begim in favour of Haidar Ali was ac¬ 
companied by an agreement (Ex. Ahmad 
16) for the returu of the property on re- 
paymont of the consideration money, 
whioh included ^omo money left fer pay. 
meat to certain prior mortgagees in any 
fallow season after ten years, and the 
proper remedy of Qasim Ali Khan was 
to have filed a suit for redemption of the 
mortgage. The limitation for redemp¬ 
tion has not yet expired. Qasim Ali 
Khan and his vendee onnot, therefore, 
recover possession of the property mort- 
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saged, axa are only entitled to a de¬ 
claration that they hold the equity of 
redemption with regard to a one fourth 
share out of what was inherited by Mt. 
Lado Begam in Deogawan from her 
mother. 

In regard to the village Bilahia, they 
are similarly entitled to a declaration 
that they hold the equity cf redemption 
to the extent of half of the eight-annas 
share held by Mt. Lado Begam in the 
village. That village is in the posses¬ 
sion of the heirs of Rani Jani Begam, 
with whom it was mortgaged by Mt. 
Hurmuzi Begam, and the proper remedy 
of the plaintiff is to sue the heirs of the 
mortgagee for a redemption of that mort¬ 
gage. In regard to Bijauli, Qusim Ali 
Khan and his vendee are entitled to a 
decree for possession of the half share 
claimed by inheritance from Mt. Lado 
Begam, who inherited a 1 /121h share in 
the village on the death of h6r mother. 
In regard to the suit relating to an eight- 
annas share of the village Lobar Khera, 
it is contended on behalf of the respond¬ 
ents that there was no valid transfer or 
dedication of the village by Mb. Hurmuzi 
Begam, that Mt. Hurmuzi Begam sub¬ 
sequently cancelled the transfer by mort¬ 
gaging the property elsewhere, and that 
the plaintiffs hid no right of suit. Tho 
tamliknama does not, however, show 
that Mr. Hurmuzi Begam made a gift of 
the village in her life-time or dedicate! 
the corpus of 'he village for any re¬ 
ligious or charitable purpose. What she 
declared was: 

“I bis village is kept by mo duriog my life in 
my possession. Thereafter it is given (diva) to 
Saiyid A/.aru Shall and Mir Aulad Ali. Tbo con¬ 
dition is that out of its profits Sai> id Aznn Shah 
aod Mir Aulad Ali shall, after paying thoOovern- 
mont revenue, fpend Rs. 5CO per year, as per 
detail given below, over the expenses connected 
with ray tomb and that of my deceased husband 
(Mirza Ahmad Ali) and of moharram and majlis 
(celebrations). Attcr that what (profit) may ba 
left sbali to divided between tho two brothers 
in equal share*. And the management of the 
expenses connected with the tombs and the 
dufud and fateha (coremonies, shall bo vested in 
Saiyid Azam Shah and Mir Aulad Ali. The 
other heirs shall have no cone rn or counootiou 
with the sime. The lambardari of this village 
after me shall remain in the name of Haidar 
Shah according to tho terms and conditions 
specified in Cl. (3). 

Tho grant wag obviously intended to 
[take effect; after her death. It was bur¬ 
dened with a trust for the discharge of 
certain obligations specified therein. The 

corpus of the property was not, however, 
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conveyed for the discharge of the trust. 
As pointed cut by Mookerjee, J., j n 
Mofazzul Karim v. Mohammed (G), the 
Muhammadan law does not recognise a 
waqi of the profits of land, apart from 
the land its.lf. (See Wilson’s Muham¬ 
madan Law, Bun. 4th page 480). The 
deed conveys the corpus to the legatees 
and creates a charge upon the land or a 
trust to tho extent of the income en¬ 
dowed, but doe9 r.ot render the land in- 
alienblo or impartible. 

“In some cases,” says Amir Ali the disposition 
may, prima facie,'appear to convey an immediate 
interest, and yet the intention may not bo to 
give it operation during tho life time of the 
testator; when that is so. the disposition will 
lake effect as a wasiat Ameer Ali*s Muhammadan 
Law, (Vol. 1 Edo. 4 page 672)** 

According to the Shia law, such a 
bequest may take effect in favour of 
some of the heirs without the consent 
of the other heirs, If it does not 
affect more than one.third cf the estate, 
or if it exceeds one-third, it is made 
for tho performance of such religious 
duties as are incumbent upon the 
testator. There is nothing to show 
that the bequest was revoked by Mt. 
Hurmuzi Beg>.m in her lifetime. A sub¬ 
sequent mortgage is not necessarily in¬ 
consistent with the rights conferral by 
a bequest. The mortgage-deed executed 
by Mt. Hurmuzi Begam and Aulad Ali 
in favour of Lachman Das on 21sb Tune 
1902 (Ex. Ahmad 25) comprised Lobar 
Khera excluding the hamlet of Chaodan- 
pur, and described it as the property of 
Mt. Hurmuzi Begam. No mutation of 
names was effected in favour of Aulad 
Ali and Azam Shah in respect of this 
village during her life time (Ex. Qasim 
12 ). The property compromised in 
the bequest formod a much smaller part 
than one-third of her entire estate, and 
the bequest is, therefore, valid and 
legally enforceable. 

On the death of Aulad Ali, his half 
share devolved on Azam Shah and his 
brothers and sisters then alive. Under 
the bequest Azam Shall had a right to 
realize the profits and to su[5orintond 
the application of Rs. 500 per year for 
the purposes specified in tho bequest. 
Ho was also entitled to a 2/7ths share 
out of the 8 annas held by Aulad Ali. 
Ahmad Shah had no right to mak9 any 
collections because his father had died 
in the life-time of Aulad Ali. There is 
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no evidence to show bow much rent was 


collected by him from the tenants of 
Mou/.a Lobar Khera during the period 
in suit. The amount can ha ascertained 
later. Azam Shah is, therefore, entitled 
to a decree for possession with mesne 
profits of tue 8 annas share beloDgiog 
to Aulad Ali, subject to the conditions 
contained in the tamliknama. With re¬ 
ference to tho claim of Azam Shah to a 
3/7ths share in the other property of 
Aulad Ali with mesne profits, the defence 
of Ahmad Shah was that Aulad Ali had 
no interest in the village Qutubnagar. 

It appears from the tamliknama, dated 
2nd June 1884, that the village in ques- 
tion, excluding some laud and other 
plots, was bequeathed by Mb. Hurmuzi 
Begam to Absan Ali, Haidar Shah and 
Aulad Ali. Ahsan Ali having died with¬ 
out leaving any issue in the life-time of 
the testator, the property devolved on 
Haidar Ali, Azam Slrh and Aulad Ali. 
The subsequent revocation of the bequest 
or re.grant to Haidar Shgh by an alleged 
■deed of obh April 1893 is not proved, 
Aulad Ali was thus the owner of a one- 
third in that village, and Azam Shah is 
entitled to a 2/7bhs of one third share 
therein along with a 2/7fcbs share in the 
remaining properties. The olaim of Mt. 
Kazimi Begam, a sister of Aulad Ali, to 
to a l/7th share in the estate of Aulad 
Ali covers much more property than 
what is inoludod in the previous claims. 
She alleges that Aulad Ali got the village 
of Sihebnagar under a deed of gift ex¬ 
ecuted by Mt. Hurmuzi Begam, that he 
purchased the village Gularha from 
Niranjan Lai, that he similarly pur¬ 
chased 65 bighas of Karwa Jog from Mt. 
Hurmuzi Begam, and that ho obtained 
an 8-annas share in the village Lohar 
Khera and a 5-annas 4-pies share in the 
village Qutubnagar by virtue of a tara- 
liknama executed by Mt. Hurmuzi Be¬ 
gam, and constructed a paoca kothi and 
a paooa house in Lucknow, in ali of 
which sho claims a l/7th share. She 
also claims aehare in certain moveable 
property, alleged to have beeu left by 
Aulad Ali, The defendants denied the 
existence of the moveables. The rest of 
the defence was the same as that raised 
in the other cases, exeoept in so far that 
Laohman Das, who was impleaded as 
ausufrnotury mortgagee of Sahebnagar, 
Gularha and Lohar Khera, claimed that 
hia.nghts as a mortgagee should be pro. 


tected. It ha3 already heeo found that 
Mauza Lohar Khera was given to Aulad 
Ali and Azam Shah by Mt. Hurmuzi 
Begam by way of bequest, and that that 
bequest is legally valid and enforceable. 
There is no proof that any moveables 
were left by Aulad Ali or that they were 
appropriated by Ahmad Shah. The title 
of Aulad Aii to the other property is net 
disputed. It ha3 also been found that 
there was no custom in the family ex¬ 
cluding females from inheritance and 
that the estate in the hands of Mt. Hur¬ 
muzi Begam was governol by the Mu¬ 
hammadan Law. The plaintiff is, there¬ 
fore, entitled to tli9 share claimed, ex¬ 
cept in Lohar Khera which is burdened 
with a trust, and the moveable property 
in regard to which no proof has been af¬ 
forded. No mesne profits can be allowed 
in respect of the property in the posses¬ 
sion of the mortgagees. 

The appeal of Quim Ali Khan and 
Damodar D.\s is, therefore, allowed in so 
far that they will get a decree for posses 
sion of a half shave of 1 biswa 13 bis- 
wmsis 6-2/3 kachwansi3 of the village 
BijAuii, and a declaration that they hold 
a half of l/12th share in the equity of 
redemption of the villages Deog&wan and 
Bilahia. The appeal of Azam Shah is 
allowed in so far that ho will gob pos¬ 
session of the 8-anuas share belonging to 
Aulad Ali in the village Lohar Khera 
with mesne profits from the date of the 
death of Aulad Ali till the recovery of 
possession, subjeot to the discharge of 
tho trust croated by the tamliknama and 
the terms and conditions as to the dis¬ 
tribution of the surplus profits contained 
therein. Tho appeals of Azam Shah and 
Mt. Kazimi Begam in tho properties 
specified in their claims with the excep¬ 
tion of Lohar Khera and the moveable 
property, the existence of whioh is nob 
proved, will similarly be deoreed to the 
extent of a2/7thsshare in favour of Azam 
Shah and a 1 /7bh share in favour of 
Kazimi Begam. These deorees will nob 
affect tho rights of the mortgagees. The 
amount of mesne profits will be deter¬ 
mined by tho Court below in accordance 
with 0. 20, It. 12, Civil P. C., aud will 
be payable by the persons, other than the 
mortgagees, who may be proved to have 
been in possession during the period in 
question. The appellants will get their 
proportionate costs in eaoh appeal from 
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Azam Shah in both the Courts. Ahmad 
Shah will bear his own costs throughout. 

Appeals partly allowed. 

A. I. R. 1S16 Oudh 312 

Lindsay, J. C. 

Budhan Lal and anolhct —Plaintiffs 
— Appellants. 

v. 

Jayan Nath and others —Defendants— 
Respondents. 

Second Appeal No. c29 of 1913, Deci¬ 
ded on 13th April 1915, from decree of 
Dist. Judge, Sitapur. D /- 22nd Miy 
1913. 

Hindu Law—Dtbis- Necessity —Mortgage 
by fj- ther —Ancestral property—Suit against 
sons — Want of legal necessity plead *d — 
Burden of proof — Extent and nature of 
proof- Immoral purpose of debt—Prayer for 
deci»c for sale of mortgaged property — 
Legal necessity not proved — Prayer for 
simple money decree in appeal cannot be 
allowed. 

Where in a suit agaio?t the ?ons of a Hindu 
father upon a mortgage of joint ancestral pro¬ 
perty executed by the father, the defence sot up 
is th.'.t there was no legal necessity for the 
li'Oitfa.o so as to bind then: it lies upon the 
mortgagee to prove either that the debt «vas 
borrowed for a legal nocessity and is accordingly 
binding upon the joint fiinily property or to 
show, at any rate, that he made some enquiries 
with the object of ratifying himself that the 
money was being taken for purposes which are 
considered legally binding : 11 0 C 200 Ref , 

(P 313 C 1] 

And, if in such a case there is a further de¬ 
fence that the debt, if incurred, was contracted 
for immoral purposes, but the mortgagee pays 
only for a decree for sale of the mortgaged pro¬ 
perty and the case is decided on the basis that 
there was no legal necessity for tho mortgage, 
ho cann t su^s-quenily be allowed in appeal to 
ask in tho alternative for a simple money-decree, 
inasmuch as the defendants would otkerxiso be 
put to a disadvantage for no issue as to tho 
question of immorality had been raised and 
decided. [P 3)3 Cl] 

A. P Soi —for Appellants 

llari Kishen Dliaon fur Gokaran Nath 
Alisra — for Respondents. 

Judgment.—These two appeals can 
be disposed of in one judgenent. There 
were two suits between tho parties, 
n which three mortgage-deeds were put 
forward which were said to have been 
executd by the father of defendants 1 to 
3. Defendant 4 in the suit was a traDs- 
ferreo of a certain share from defendant 
1. The suits wore for 9ule. Toe defence 
which was put up by the 6ons of the 
mortgagor was to the effect that tho 
family was a joint family, that the pro¬ 
perly mortgaged was an cestral property, 
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that their father had mortgaged the pro¬ 
perty without any legU necessity and that 
therefore tho defendants were nob bound. 
In para. 11 of tho statement defen¬ 
dants 1 to 3 also set up a plea to the 
effect that if their father had borrowed 
any money from the plaintiffs it had 
been borrowed for immoral purposes. 
In flie replication the plaintiff did not 
deny that tho mortgagor Har Bakhsh 
Singh was tho head of tho family con¬ 
sisting of himself and his sons. It was 
pleaded that these mortgages had been 
executed for the benefit of the family 
and it was also denied that Har Bakhsh 
Singh, the father of the defendants 1 to 
3, had been a man of immoral character 
or had taken any money for immoral pur¬ 
poses. Before thecasecame on to trial the 
defendants’ pleader admitted tho execu¬ 
tion of tho deeds in suits and called 
upon tho plaintiffs to specify the nature 
of the legal necessity for which the 
moneys had been advanced. 

The reply which was given on behalf 
of tho plaintiffs by their pleader was 
that the sums secured by the mortgage- 
deads had been borrowed by Oar Bakhsh 
Singh at a timo of great distress and on 
account of household necessities. It wae 
represented that in the years when the 
sums in suit were borrowed the crop3 
had failed and Jthat the mortgagor was 
oblige 1 to take loans for the support of 
his family. The Court of first instance 
decreed the claim. The Subordinate 
Judge wa9 of opinion that it was proved 
that the moneys bad been borrowed for 
legal necessity. He also foun ) that there 
was no proof that the debts were in any 
way taintel with immorality. Tcie de¬ 
fendants went in appeal to tho District 
Juige. He was of the opinion that no 
legal necessity had been proved by the 
plaintiffs. He discusses the evidence 
fully in his judgmont and says that tho 
case which tho plaintiffs tried to make 
out by evidence was not the G\se which 
their pleader had put up before the 
issues were tried. 

The finding of tho learned District 
Judge that there was no necessity for 
the loans in suit, appears to me to be a 
finding of fact which is binding upon me 
in second appeal and even if this matter 
be considered to involve any quostion of 
law, I am of opinion that tho law has 
been properly applied by the Court 
below. It has been complained that m 
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deciding this question the learned Judge 
has not correctly interpreted the ruling 
laid down in Mdhabir Prasad v. Basant 
Singh (l), hut I am unable to see in 
what way the learned Judge has fallen 
into error. It is clearly lies upon the 
mortgagee in a case like this to prove 
either that the debt was borrowed for a 
legal necessity and is accordingly bind- 
ingly upon the joint family property or 
to show, at any rate, that he made some 
inquiries with the object of satisfying 
himself that the money was being taken 
for purposes which are considered legally 
binding. I am satisfied therefore that 
there is no ground upon which this 
Court can hold that the finding of the 
lower appellate Court on the question of 
legal necessity is in any way wrong. It 
appears that the learned Judgo was 
asked to give the phuLtius a simple 
money-decree but he refused to allow 
such a case to be put forward in appeal. 
He said th t no such claim bad been 
made in the Court of first instance and 
that to allow such a claim to be put 
forward in appeal would be to put the 
defendants at a disadvantage, for no 
issue as to tho question of immorality 
had been really raised and decided. It 
is true that in the written statement, as 
I have already mentioned, the defen¬ 
dants had pleaded that if their father 
had borrowed any money it had been 
taken for immoral purposes. 

In view of this plea it was open to the 
plaintiffs to ask for an amendment of 
the plaint and they might then in the 
alternative have asked for a simple 
money deoree in case it should be found 
that the Bums taken under these mort¬ 
gage-deeds had not been borrowed for 
legal necessity. But no such applica¬ 
tion was made and tho plaint as it 
stands clearly asks only for a decree 
for sale. There is no prayer for the 
granting of a simple money decree. In 
the way the case was presented in the 
plaint no issue regarding the morality 
or immorality of the mortgagor arose. 
The oa9e was simply to be contested on 
the question of legal necessity. It would 
be quite impossible to entertain any 
claim for a simple money-deoree without 
allowing the defendants an opportunity 
of showing that they were not liable for 
any personal debt contracted by their 
father on the ground that it was incur- 
1. (1911) WOO 209=12 10 847. 
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red for immoral purposes. As the plain¬ 
tiffs did not choose to present their case 
in this way, I do net fee! disposed to 
allow such a case to be put forward 
uow. I think the Judge of the Court 
below was right in refusing the simple 
money.decree. These are the only points 
involved in these appeals. I find them 
against the appellants and direct that 
both tho appeals be dismissed with costs. 
v.b./r,K. Appeals dismissed . 
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Stuart, J. C. 

Jagal Pal Singh —Defend int—Appel¬ 
lant. 

v. 

llarnam Singh— for Respondent. 

Second Appeal No. 20 of 1915, 
Decided on 26th April 101G, from the 
decree of Sub-J., Vnao, D/- 7th Decem¬ 
ber 1914. 

(a) Practice—New plea—Second appeal— 
Suit for redemption — Plea of transfer of 
equity of redemption to mortgagee—Change 
of cW.'nce cannot be allowed in second 

appeal. 

Vvhcro in a redumption suit, the defendant 
pleaded that the mortgagor had transferred tbo 
equity of redemption to tbo mortgagee, but, it 
having been found that no such transfer bad 
boon mado, ho pleaded in second eppeal that 
there bad been a foreclosure under tho terms of 
tho mortgage to which the parties Lad assented: 

Held: that it was uot opon to tho defendant 
to take up such a plea and change his ground of 
defoi.ee at that stage. (p 314 C 1] 

(b) Civil P. C. (5 of 1903), S. 100-Second 
Appeal—Finding of fact. 

A finding of fact based on admissible ovidenco 
canuot be impugned in second aDp:al. 

IP 314C 2] 

(c) Mortgage—Period for foreclosure or 
redemption fixed-^No redemption or fore¬ 
closure-interest continues until mortgage 
is terminated. 

Where a period is fixed for redemption or 
foreclosure, in cases in which the mortgagor 
does not redeem and tho mortgagee does not 
foreclose, interest contniues to run after that 
period at the founer rate until tho mortgago h 
aoiually terminated. [P 314 *0 21 

(d) Evidence Act (1 of 1872), S. 92—Mort¬ 
gagee put in possession—Oral agreement for 
enjoyment of profit in lieu of interest admis¬ 
sible — Mortgagee not entitled to set up 
adverse proprietary possession. 

An oral arrangomont betweou the patties to a 
mortgage, by which the mortgagee is put in 
possession of tho mortgaged property in order 
that he may enjoy the profit* nnd devote them 
towards the satisfaction of the interest due, is 
perfectly legal, although under the terms of tho 
mortgage-deed there is no provision enabling the 
mortgagee to be put in possession and the mort¬ 
gagor is entitled to redeem on a certain date 
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and in default ef his redeeming the mortgagee 
is entitled to foreclosure and from that date 
the interest is .to ccn?c. inasmuch as such an 
arrangement does not vary, contradict, cr add 
to the terms ef the deed but provides for the 
satisfaction of one of its conditions. 

Where a mortgagee obtains possession under 
the above circumstances, lie cannot set up 
adverse proprietary possession in spite of his 
assertion to that effect. [P 314 C 2, P 315 C 1] 

Harncm Sivgh — Plaintiff—Respon¬ 
dent. 

Zahur Ahmad —for Appellant. 

Judgment.—This is an appeal against 
a decree allowing the plaintiff-respon¬ 
dent to redeem a certain deed of mort¬ 
gage. The first ground of appeal is to 
the effect that it is not established 
that the plaintiff-respondeut derives title 
from the representatives in-inteiest of 
the original mortgagor. That ground of 
appeal has been dropped in argument 
and is decided against the appellant. 
The other grounds of appeal may he 
taken together. The fact are as fol¬ 
lows: The deed of mortgage was a 
mortgage by conditional sale and under 
its terms interest was to accrue upon 
the principal amount secured and on a 
certain date the mortgagee was entitled 
to obtain foreclosure in default of re¬ 
demption by the mortgagor. The case 
for the appellant in the lower Courts 
was that the mortgagor had transferred 
to his predecessor.iD-interert the equity 
of redemption by a sale. The learned 
Subordinate Judge has found that no 
such transfer was made. His 6nding 
(o tbut effect is a finding of faco which 
cannot ho impugned iu second appeal. 
It is urged on the appellant’s behalf 
that even though it is net open to him 
now to plead that the right of equity of 
redemption was transferred by tale, it 
is open to him to plead that there was 
a foreclosure under the terms of the 
[mortgage to which the parties assented. 

I find that it is nob open to him to take 
up any such pica at this stage. In tho 
lower Courts he made a clear assertion 
that tho equity of redemption had I een 
transferred by a sale. He had to 
'stand or fall on that assertion. The 
point has been decided againft him and 
he cinnofc new change his ground and 
(assert that there was a foreclosure by 
act of parties, the exigence of which 
'operates as an estop el against the 
plaintiff-respondent, it, is unnecessary 
ffor mo to decide whether if such a plea 
were open to him it would or would not 
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he a good plea in law, as I decide that 
the plea is not open to him. 

The learned Subordinate Judge next 
decided .that the mortgagee had been 
put in possession of the mortgaged pro¬ 
perty by the mortgagor in order that 
he might enjoy tho profits and devote 
the profits to the satisfaction of the 
amount of interest due on the mortgage. 
There is a finding cf fact to the effect 
that such an oral arrangement was 
made. That finding of fact is based 
upon admissible evidence and cannot be 
iupugned in second appeal. We thus 
have it that the mortgagee was put 
in possession of the mortgaged property 
by the act of tho mortgagor, in order; 
that he might enjoy the profits and 
devote these profits towards the pay- 
rnent of the interest due on the princi¬ 
pal amount, v and that this arrangement 
was arrived at in spite of the fact that 
under the terms of tho original deed of 
mortgage there was no provision en¬ 
abling the mortgagee to be put in pos- 
session. Taking this finding of fact ae 
unassailable, it remains to bo seen 
whether the arrangement at which the 
parties had arrived is a goed arrange¬ 
ment or not. It is true that under the 
terms of the original deed of mortgage 
the mortgagor was entitled to redeem 
on a certain date and in default cf his 
redeeming, the mortgagee was entitled 
to foreclosure and from that date the 
deed reads as though no intorest would 
be charged. But it is a well-known rule 
cf law that where a period is fixed for 
redemption or foreclosure in cases in 
which the mortgagor dees not redeem 
and the mortgagee does noo foreclose, 
interest continues to run after that 
period at the former rate until the mort¬ 
gage i3 actually terminated. I find, 
therefore, that even after tho period 
mentioned interest ran on the principal 
sum. In these circumstances there is 
nothing illegal in an arrangement bet¬ 
ween tho parties by which the mort¬ 
gagee is put in po^sessson of the mort¬ 
gaged property >n order that he may 
enjoy the profits and devote the amount 
realized towards the satisfaction of the 
interest. 

I need net quote authorities in sup¬ 
port of this view as it is a view which 
is generally accopted. There is uothing 
in such an agreement which varies, con¬ 
tradicts, or adds to the terms of the 
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original deed. It is an arrangement 
which piovides for the satisfaction of 
one of the conditions of the deed. I 
therefore 'decide that the mortgagee 
obtained possession hv a legal arrange- 
.ment under which he was to enjoy the 
jprofits and devote the amount realized 
jto the satisfaction of the interest which 
was legally due under the terms 
of the deed. In these circumstan¬ 
ces the mortgagee cannot set up adverse 
possession. He obtained possession as 
mortgagee and, however ho may have 
'chosen to assert proprietary rights, his 
assertion of such rights canuot possibly 
operate as giving him title of a proprie¬ 
tary nature by means of adverse pos¬ 
session. This concludes the points 
raised in the grounds of appeal, with 
the exception of the point contesting 
the finding with regard to the jointness 
of the family. This point really does 
not arise in view of my decision on the 
previous points. But ns a matter of 
fact it was dropped in argument and in 
no circumstances would requiie decision. 
For the above reasons I dismiss this 
appeal. The appellant will pay his 
own costs and those of the respondent. 
v.b./r.K. Appeal dismissed 
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Stuart, A. J. C. 

Bishesliar Singh —Defendant—Appel¬ 
lant. 

v. 

Tirbhawan Bahadur Singh —Plaintiff 
—Respondent. 

Second Appeal No. 307 of 1915, Deoi- 
ded on 8th March 1916, from the decree 
of Dist. Judge, Rae Bareli, D/- 22nd 
May 1915. 

Oudh •ettlement—Settlement with a per- 

right* 0 ' 0 " 0l imt>ly tbat pr °P rietar y 

In Oudh, noinfetence as to a person’s proprie¬ 
tary right o»n be drawn from the moro fact that 
th° first Summary Settlement was made with 
him. 8 0 C 146 Ref. [p 315 c 2 ] 

Zahur Ahmed —for Appellant. 

Muhammad Wasim for Goharan Nath 
Mtsra for Respondent. 

Judgment. Ia this case it was oodd 
to tho defendant to establish his title as 
under-proprietor by proving that his 
predeceseors-in-interest had formerly 
been proprietors, that the land in suit 
had been held by his predeoessors-in-in- 
tereet at sometime since the 13th Febru¬ 
ary 1844, and that it had been held by 
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such persons as sir or nankar when they 
were ia piopriotary possession,or by pro¬ 
ving that there bad been a specific grant 
of underproprietary right or an acknow¬ 
ledgment by the talukdar. There has 
been no attempt to establish a specific 
grant or an acknowledgment, but he has 
based this claim upon the fact that his 
predecessors-in-interest were put in pos¬ 
session by Government as proprietors 
during the Summary Settlement of 1856, 
This circumstance dees not help him in 
any way. As is observed by Wells, A. 
J. C., in Maharaja Jagatjit Singh Baha¬ 
dur v . Su rajBakh$h Singh (1), 

“Now it is also a matter of general history 
that one of the cau c oi which led up to the Mu¬ 
tiny in Oudh was tho wholesale disregard of the 
rights of tho of the talukdars and tbo making 1 of 
the Summary Settlement with any persons of a 
somewhat superior status who were found iu the 
villages. No inference, therefore, as to tho pro¬ 
prietary right can be drawn from the mero fact 
that the Summary Settlement was made with 
defendant's family.*' 

The circumstance that the first Sum¬ 
mary Settlement was mado with his fa¬ 
mily can, therefore, ba overlooked. 
V* hat else remains ? At the time of the 
second Summary Settlement the defen¬ 
dant s family claimed proprietary rights 
in tho village on the ground that they 
were tho oil zamindars who bad been 
forcibly dispossessed by the talukdar. 
Their case was that the talukdar had dis¬ 
possessed them about 1838 by compel¬ 
ling them to execute a fictitious deed of 
mortgage in his favour. This view found 
acceptance with Captain Orr, Deputy 
Commissioner, but it was overruled by 
the Commissioner who found that the 
village should be given to the talukdar. 
He stated, 

“Sufficient grounds are not, iu my opiuion re¬ 
corded for depriving tbo talukdar of this village, 
of which he boldsi possession from eighteen years 
previous to annexation. Compulsory or not the 
possession is undisputed and wo caunot eator 
into rights and wrongs of a poriod prior to an¬ 
nexation.” 

The Chief Commissioner upheld this 
viow. There bad beeu a previous arbi¬ 
tration of some kind with respect to the 
mortgage. Bat it is nob clear that the 
award of tho arbitrators oould have had 
any legal effect, and it cannot be stated 
that there was any finding to the effect 
that a valid mortgago existed. The de¬ 
fendant's family did not choose to dis¬ 
pute the deoision of the Settlement Coart 
a nd did not establish t heir title as 
~U) U905] 8 O G 145. -- - • ” 
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mortgagors anywhere. Wo thus have 
it that, on the findings of the Chief 
Commissioner of Oudh, the defendant's 
family had been out of p:ssossion ever 
sinoo 1838. although they recovere I pos¬ 
session in 1856 under the first Summary 
Settlement. In thfso circumstances I 
agree with the lower Courts that the 
defendant appellant has failol to estab¬ 
lish any under-proprietarv right. I 
dismiss hie appeal. lie wiil pay his own 
costs and those of the respondent. 

B.V./R.K. Appeal dismissed. 
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sKaniiaiya LaIj, A. J. C. 

Sri Bam —Plain till—Appellant. 

v. 

liam Paxjash and others —Defendants 
Respondents. 

Second Appeal No. 314 of 1911, Deci¬ 
ded on 30th July 1912 from decree of 
Diflt. Judge, Gonda, D/- 15th June 1911. 

(o) Jurisdiction—Civil and Revenue. Courts 

— Suit between undcr-propriotors for joint 
possession or for mesne profits in respect of 
khudkasht is cognizable by civil Courts. 

Where iho parties are unde--pr< prietors hold¬ 
ing specific share? in a co-tain area within the 
inahnl, a suit between Hum for joint possession 
or for mosn 2 profits in respect of khudkasht land 
wrongfully withheld, is not excluded from the 
jurisdiction of a civil Court. [P 317 C ll 

(h) Jurisdiction —Civil and Revenue Courts 

— Mortgage co-sharer under proprietary 
rights retaining possession over mortgaged 
property after redemption—Suit for joint 
possession and damages against him is cog¬ 
nizable by civil Court 

A suit for joint ios$o*siou and damages against 
a mortgagee, who retains possession ever the 
mortgaged property in spite of redemption, 
although he bo a co-sharer of tbo mortgagor in 
under-proprietary rights forming the subject- 
matter of the mortgage, is cognizable by a civil 
Court: Case law discussed . [P 317 0 *2] 

Hatgovind Das —for Appollanb. 

Stnha —for Respondents. 

Judgment.—This appeal arises out of 
a suit brought by the plaintiff appellant 
for the recovery of joint possession of a 
two-annas share with the right to groves 
and isolated treos appertaining to the 
same and for mesne profits. The plain¬ 
tiff’s allegation was that the slid pro¬ 
perty belonged to two brothers, Bhagwan 
Dat and Rarnphal, who mortgaged the 
same to Hardat, the father of defendant 1, 
and liar Prasad, the father of defend¬ 
ants 2 and 3, on 31st May 1884. Sub¬ 
sequently the same property was mort¬ 
gaged by Bhagwan Dat by a deed of con¬ 
ditional Bale to Gajadhar, the father of 
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the plaintiff, on 9th May 1893. The 
father of the plaintiff obtained a decree 
for foreclosure on his mortgage and on 
the strength of it filed a suit for redemp¬ 
tion of tLn previous usufructuary mort¬ 
gage made by Bhagwan Dat and Ramphal 
in favour of Flardab and liar Prasad cn 
31st May 1884. He obtained a decree 
and in pursuance thereof obtained pos¬ 
session over the mortgaged property by 
redemption on 14th April 1907. The 
plaintiff complained that in spite cf the 
above proceedings the defendant did 
not give actual posso*sion to him. The 
defendants that they weie in possession 
of anything mure thau their share in 
the viiligo. The Court of first instance 
found that the defendants were in pos¬ 
session of the plaintiff's shire during 
the period in suit, that the defondants 
prevented the plaintiff from cultivating 
th?» khudkasht land after the dakhal 
deham proceedings, and tint the plain¬ 
tiff was not entitled to the groves or 
tres3 not covered by the previous decree. 
It therefore gave the pi untiff a decree 
for joint possession of the two-annas 
share in dispute and for R$. 171-4 G as 
damages, and dismissal the claim as re¬ 
gards the groves and rrees. The lower 
appellate Court found that the suit for 
joiut p DSS33sion and mesne profits 
was not'maintainable by the civil Court, 
and that the plaintiff’s remedy was to 
sue defendants for profits in tho revenue 
Court an 1 to obtain, as against them, a 
partition of his share. 

I do not think that the?e finding can 
ho sustained. Tin previous decree obtain - 
ed by the plaintiff-appellant against 
Hardat ani Uir Prasad and others of 
the defondant3.rospondent8 operated as 
re3 judicata and the plaintiff wa9 enti¬ 
tled to joint possession if,‘after the 
dakhal-dehani proceedings, the defenl- 
ants-respondonts prevented the plaintiff- 
appellant from cultivating the khudkasht 
area. Tho decision in Phani Singh v. 
Nawab Singh (l), relied on by tho Court 
below, does nob apply, because in that 
case tho dispute related to some land 
which was cultivated by a teuanb ana 
over which one of several joint owners 
had taken exclusive possession after the 
death of tho tenant and got his name re¬ 
corded in tho mutation department as an 
owner. Tee present dispute relates to 
soma k hudka sht land whi ch w\s origu 
' 1. (1900) 29 All 161. 
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nally the under-proprietary bolding of 
the mortgagors. The plaintiff ha3 step¬ 
ped into the shoss of the mortgagors by 
virtue of the decree for foreclosure ini 
the redemption of the previous mortgage 
and has a right to cultivate the said land 
in the same rnanuer as it was cultivated 
by the mortgagors. The defendants are 
holding possession over the land in dis¬ 
pute not as co-sharers, but as the re¬ 
presentatives of the mortgagees whose 
rights wore determined by the previous 
decree for redemption, and as hold in 
Bhairon Rai v. Saran Rai (2) a plain¬ 
tiff, who has been in joint possession of 
the property, and has been illegally 
ousted therefrom, is entitled to be res¬ 
tored to such joint possession. The 
plaintiff in this case obtained joint pos¬ 
session by virtue of the dakhal-dehani 
proceedings, but was prevented from 
cultivating the land which formed the 
subject-matter of the redemption decree, 
by the defendants. In Ram Charan Rai 
v. Kaiileshar Rai (3), where certain of 
the owners of immovable property were 
prevented by some of the other owners 
from exercising their legal rights in res¬ 
pect of the joint property, it was held 
that the dispossessed co-owners were 
entitled to a decree that they should be- 
vestored to joint possession, and not 
merely to a decreo declaring their rights 
to joint possession. 

This case was followed in Jagar Nath 
Ojka v. Ramphal (4) where It was laid 
down that there was no distinction on 
principle between the case of a person 
who was entitled to joint possession hut 
had not obtained it. A plaintiff, who 
never had been in possession, but is enti¬ 
tled to possession jointly with other per¬ 
sons, can therefore be granted a decree 
for joint possession. There is nothing 
to require the plaintiff to go to the 
Revenue Court and sue for partition. It 
is at bis option to do so if he likes. Toe 
defendants oanoot compel him to do so 
by wrongfully cultivating the plots, in 
respect of which the plaintiff had pre¬ 
viously obtained a decree for rejemption. 
Both the parties are under-proprietors 
holding specific shares in a certain area 
within the mahal and a9 between under- 
propnotors, a suit for joint possession or 
for mesne prefi tsin respect of khudkasht 

2. (1904) 26 All 6 C 8.-- 

3. (1905) 27 All 168. 

4. (1912) 84 All 150=18 I 0 79. 


land wrongfully withheld is not excluded 
from the jurisdiction of the civil Court. 

S. 108, Cls. 6 to 13, Oudh R?ut Act speci¬ 
fies the classes of suits, other than suits 
regarding the division or appraisment of 
produce, which under-proprietors or 
tenants are required to file in the Re¬ 
venue Court. The herding to Cls. G to 
13, of S. 108, as compared with the head¬ 
ing to the clase3 of suits mentioned in 
Cls. lfi to 18 indicates the differentia¬ 
tion made by the Oudh Rent Ait between 
under-proprietors on the one hand and 
lambardars, co-sharers and muafidars on 
the other baud. A suit for damages 
against a mortgagee, who retains posses 
sion over the moitgaged property in 
3pito of redemption, albeit he be a co 
sharer of the mortgagor in the undei 
proprietary rights forming the subject 
matter of the mortgage is therefore cog 
nizable by the civil Court. 

Accordingly wo allow the appeal and 
remand the case to the Court below for a 
trial on the merits. The costs of tho ap¬ 
peal will abide the result. 

V.B./r.K. Case remanded. 
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Lindsay, J. C. 

Ram Piarc and another— Plaintiffs— 
Appellants, 


v. 

Rameshwar and another— Defendants 
—Opposite Parties. 

Application No. 41 of 1916, Decided 
on 5th April 1916. against order of Dist 
Judge, Lucknow, D/- 20th November 
1916 


Oudh Rent Act (22 of 1886), S. 108 (8) (10) 

CnderpropTMetor Notice of ejectment not 
.u f.c'ont to entitle to sue for declaration of 
title in civil Court—Procedure explained 

The proper course for a person claiming to be 
an under proprietor to when a notice of eject¬ 
ment is issued is to wait till he is ejected and 
thon bus for recovery of possession under S in#t 
(10.) Oudh Rent Act and until this remedy £s 
b;ea exhausted the undor proprietor cannot ap¬ 
proach a civil Court with a suit for donation 
18 O C 188 , Foil. IP 818 O i « 

S. Nabiullah —for Applicants. 

Tara Shankar — for Opposite Parties 

Judgment. I think this applioation 
or revision must fail as the question of 
law which it raises is ooooluded by au 
thority. The plaintiffs are persous who 
were served by the defendants w ith 
notice of ejeotment under the Oudh Rsnb 
Act. They brought a suit under S.Yos. 
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(8), Oudh Rent Act. to contest the vali¬ 
dity of the notice and icst it. The order 
of the first Court was upheld io appeal 
by the Commissioner and the plaintiffs 
then came to the civil Court with a suit 
for declaration. In the plaint they des¬ 
cribed themselves as beiDg the owners in 
possession of the lands in dispute and 
they prayed for a declaration of their 
title as proprietors. When the case came 
into Court the pleader for the plaintiffs 
stated that his clients claimed to ba 
under-proprietors and not proprietors, 
and it appears from the copies of the 
proceedings in the Rent Court tbat the 
claim pub forward there was that the 
plaintiffs had an under-proprietary in¬ 
terest. The Munsif on the authority of 
the Bench ruling of this Court reported 
as Khadim Husain v. Mt. JamilBibi (l), 
held that ho had no jurisdiction to en¬ 
tertain the suit and he made an order for 
the return of the plaint for presentation 
to the proper Court. 

This order has been upheld in appeal 
by the District Judge. It is argued here 
that the Courts below are wrong in hold¬ 
ing that there was no jurisdiction to en¬ 
tertain the case. The learned Counsel 
for the applicant first pointed cut that 
the plaintiffs had set up the caso that 
they were proprietors, hut on his atten¬ 
tion being called to the fact that it had 
been stated in Court that the plaintiffs 
claimed only the rights of under-proprie¬ 
tors this argument was abandoned. The 
other point taken is that the plaintiffs 
were still in possession at the time the 
plaint was filed. They brought the suit 
in March and the order for ejectment 
could not be executed till June ; and it 
is claimed that on this ground the case is 
distinguishable from the one of KUadim 
Husain v. Mt. Jamil Bibi (1). 

It is true that both in this latter oase 
and in another case decided by the first 
Additional Judicial Commissioner: Lalta 
Singh v. Prince Mirza Humayun Qadar 
(2) in which the Bench ruling was ap¬ 
plied, the plaintiff was cut of possession 
when ho brought bis suit for declaration. 
But the whole law was considered and 
discussed in the caso docidod by the 
Bench and both the Judges were agreed 
that as tho law now stands, the proper 
course for a person claiming to be an 
under proprie tor to whom a notice o f 

T7l9i0) 13 O C 188=7 I 0 G08. 

2. (1916) 29 I 0 803, 
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ejectment is issued is to wait f ill he is 
ejected and then sue for recovery of pos. 
session under S. 108 (10), Oudh Rent 
Act. And it was held that until this re¬ 
medy had been exhausted the under¬ 
proprietor could not approach a civil 
Court with a suit for declaration. 

It is contended that these observations 
are in the nature of obiter dicta and are 
not binding upon me in a case like the 
present, where the plaintiffs Btill re¬ 
tained possession when the suit was 
brought, but bearing in mind the fact 
that the qeustion of the remedy open to 
an under-proprietor against whom eject¬ 
ment proceedings have been taken was 
described in the judgment as one cf con¬ 
siderable difficulty and the further fact 
that the difficulty led to an exhaustive 
discussion of the law on the subject, I 
am unable to yield to the contention that 
I am at liberty to ignore the view of the 
Judges who were parties to the decision. 
ia' ; I hold accordinely that tho view of 
the law taken by the Courts below is 
correct. I dismiss this application with 
costs. 

V.B./R.K. Application dismissed. 
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Stuart, A. J. C. 

Sumer Singh and others —Defendants— 
Appellants. 

v. 

Mashal Singh —Plaintiff—Respondent. 

Second Appeal No. 117 of 191G, De¬ 
cided on 17th July 1916, against docree 
of Dist. Judge, Hardoi, D/-21st February 
1916. 

(a) U. P. Land Revenue Act (3 of 1901), 
S. 119—Provi.ion* apply to tree* growing on 
land. 

Provisions in an enactment relating to land, 
in the absence of anything in the context to tho 
contrary, apply to the trees growing thereon. 

[P 319 Cl) 

(b) U. P. Land Revenue Act (190 1), S. 119 
—Revenue Court authorited to partition tree* 
along with land. 

Trees growing upon land which is the subject 
of partition by Revenue Authorities go with the 
land and may properly bo partitioned by those 
authorities along with the land. The addition 
of provisions to the U. P. Land Revenue Aot 
13 of 1901), which did not exist in Aot 19 of 
1878, havo not ousted the jurisdiction of Re¬ 
venue Courts in the matter of partition of trees. 
23 All 291, Foil . [P 319 0 1] 

K . Dorabji —for Appellants. 

11. N. Misra —for Respondent. 

Judgment. — In ordor to succeed iu 
this appeal, it is necessary for the appal- 
lant8 to establish to my satisfaction that 
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trees growing upon land the subject of 
partition by the Revenue Authorities do 
not go with the lan land may not he 
partitioned along with it by the Revenue 
Authorities. They will thus have to show 
that the principles laid down in Muham¬ 
mad Sadiq v. Laute Ram (l) either are 
in themselves unsound or that they have 
|no application to the provisions of Local 
Act 3 of 1901, which contains the law on 
the subject as it now exists. The prin¬ 
ciples of that Full Bench ruling have not 
been assailed in argument and could not 
be assailed successfully. The views of 
Sir Arthur Strachey at pp. 296 and 297 
|are clearly correct : 

"provisions in an enactment relating to land 
would, in the absence of anything in the coo- 
itext to ths contrary, apply to the trees growing 
thereon.” 

It is, however, suggested that the ad¬ 
dition of provisions to Local Act 3 of 
1901, which did not exist in Act 19 of 
1873, have altered the case and excluded 
the juriediotion of Revenue Courts in 
the matter of the partition of trees. Ido 
not find that there is any addition or al¬ 
teration in the present Aob which has 
that effect. The provisions of S. 119, 
Act 3 of 1901, do not lay down anything 
which makes the prinoiples in Muham¬ 
mad Sadiq v. Laute Ram (l) inappli¬ 
cable. In fact I consider that the word¬ 
ing of the present Act emphasises, if any¬ 
thing, the correctness of the view taken 
by the Full Bench in the Allahabad case. 
In these circumstances the learned Dis¬ 
trict Judge was right in his decision to 
the effect that a Civil Court had no juris¬ 
diction to entertain the suit under the 
provisions of S. 233 (k), Aot 3 of 1901. 
I, therefore, dismiss this appeal. The ap¬ 
pellants will pay their own costs and 
those of the respondent. 

—YJL/gJL_ Appeal dismissed. 

1. (1901) 23 All 291. 
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Kendall, A. J. C. 

Ram Samajh Pande— Plaintiff—Ap 
pellant. 

V. 

Ramjas ana others— Defendants—Res¬ 
pondents. 

Second Appeal No. 274 of 1915, Deoi- 

I 8 * 00 r°^ h Ap £ l 1916, from d«oree of 

1916’ JUdg6 ' Fyzabadl D/ - 17 *b May 

Transfer of Property Act (4 of 1882), S 41 
—Transfer by ostensible owner-Real’owner 


taking active part in settling terms—Transfer 
is bonafide and taken with reasonable car-. 

The provisions of S. 41. T. P. Act. apply to a 
case \7hcre a transfer is made by a r^rsDn whose 
name appears in the khewat and th» real owner 
not only expressly consents to allow that person 
to become an ostensible owner of the property 
transferred bat also takes an active part in settl¬ 
ing the terms of the transfer, inasmuch as in 
such a case the transferee must b3 regarded to 
have taken reasonable care: 23 All. 442 Dist . 

[P 320 0 1] 

Basdeo Lai for A. P. Sen—icr Appel¬ 
lant. 

Gokaran Nath Misra and Sunder Lai 
—for Respondents. 

Judgment. The only Question for 
decision in this appeal is whether the 
provisions of S. 41, T. P. Act apply, to a 
certain transaction. It is not necessary 
for the purposes of this Court to do more 
than to set out that the appellant 
claimed through ons Sheo Sahai, while 
the defendants-respondents defended the 
suit relying on their title through one 
Nackchhed. The respondents were in 
possession of certain property by transfer 
from Nackchhed, from which it was 
sought to oust them hy means of this 
suit. On the death of Bisheshar the 
name of Nackchhed was recorded in the 
revenue papers in 1907. It has been 
found by the Courts below, *3 a master 
of faot, that Sheo Sahai, rather than 
Nackched, was heir to Bisheshar. It 
improved that at the time of the transfer 
the respondents' father ascertained that 
the property stood in the name of Nack¬ 
chhed in the khewat. It is further proved 
that he made inquiries at the time and 
learnt from one Ram Lakhan that Naok- 
ohhed's name had been soentered in suc¬ 
cession to Bisheshar with the actual 
consent of Sheo Sahai as Bisheshar'slaw- 

cu o'. . Ifc ha9 further been found that 
bheo Sahai was himself taking an active 

part in settling the terms of the transfer 
by Nackchhed in favour of the respon¬ 
dents father, and that Sheo Sahai’s pre¬ 
tending entire ignorance of this transfer 
was palpably false. That being so, it is 
clear not only that Sheo Sahai expressly 
consented to allow Nackchhed to become 
ostens ib e owner of the property, but 
that he took an aotive pait in the trans- 
ter by that ostensible owner in favour of 
the respondents* father. 

In those oircumstMoea the learned 

District Judge was right in holding that 
the transferee took reasonable care He 
was not called upon to go to the length of 
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consulting tho mutation record. For the 
appellant the attention of this Court has 
teen directed to Parian Chanel v. Sai- 
yuJa Bibi (1); hut the facts of that case 
nan ho entirely differentiated. In that 
lease reasonable care was net taken. There 
was in that case reliance on the entries in 
she khewat and no more; and the circum¬ 
stances of that case were such that a 
mere entry in the khewat ought not to 
have satisfied a transferee acting with 
reasonable care. The prescut case is dif¬ 
ferent. To begin with, circumstances 
did not exist which should have excited 
the suspicion of the transferee as to the 
accuracy of the khewat: and again there 
■wag also tho direct intervention of the 
real owner both at the time of the entry 
in the khewat and at the time of the 
transfer. The appeal is, therefore, dis¬ 
missed. The respondents may have their 
coats. 

B.V./r.ic. Appealdismissed.__ 

~ 1. (1001) 23 All 142. 
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Kanhaiya Hal, A. J. C. 

.-ltd Hussain Khan and another 
Plaintiffs—Appellants. 

v. 

Agha Hadi and others- Defendants— 
Respondents. 

First Appeal No. 13 of l9Jo. Decided 
ou 3rd December 1915, from the docree 
of Sub-Judge, Lucknow, D/- 26th Octo- 

Oudh Lows Act (18 of 1876), S. 7—Pre¬ 
sumption of pre-emption prevail* where wo- 

iib ul-arz is silent. . 

1 The presumption as to oxistenco of pre emption 
raised by S. 7 Oudh Laws Act, prevaHs.n cases 

whoro the wajab-ul-araiz are silent both as to 

existence or as to non-existence of a rlgM of pre- 

C, ?b)'Pre-emption— Custom-Proof-Wbat i. 
not ...fficient to prove non-cxi*tencc of cus- 
a not sufficient to creat 

sasrsta 

S "The "fact that in respect of certain sales p.evi- 
ouslv effected in a village in a person either did 
SS claim pre-emption, or withdrew his claim on 
Reiving certain benefits or payments or got h.s 
cS decreed by consent, docs not show that no 
cus’mu of pre-emption exists in tbo village; nor 

dSe U create an estoppel by representation or 

conduct in a subsequent suit for 

br (c, 8 p t reemp n tion-Right- p ortion enl y can¬ 
not bo pre-empted even on payment of full 

pr Whoie a right of pre-emption arises in res¬ 
pect of 1 he entire property sold, a sms to pre¬ 


empt only a portion of it is not maintainable, 
even though the pre-ernptor be ready to pay for 
the portion in suit the entire consideration 
money mentioned in tfce sale-deed: 11 All log¬ 
oi i‘l 13 0 C 260 Foil. [P 321 c I) 

Goharan Nath Misra—ior Appellants. 

Wazir Hasan —fer Respondents. 

Judgment.—This appeal nris£6 out of 
a suit for pre-emption brought hy the 
plaintiff-appellants in respect of certain 
properties sold by Mt. Hashmat Ara Be- 
gam to Agha Hadi on 1st April 1913. The 
property sold comprised a 7 pies 4 krants 
share in the village Ghaila, a 2 annas 8 
pies 1G krants share in the village Alina- 
gar, and similar shares in certain grove 
lands in the villages of Allunagar Digo- 
ria, Jeh‘a and Dadauli. The plaintiffs 
have omitted to include iu tho claim a 
4 pies share out of what was sold in the 
village Alinngar, and the grove lands 
situated in the villages of Allunagar Di- 
goria and Jehta, and have also omitted 
to claim the 2 annas Hpias 16 krants 
share of grove land sold in the village 
Dadauli. An application for including 
the grove of Dadauli was made after the 
period of limitation had expired, and was 
disallowed by the Court below. An objec¬ 
tion hn9 been taken to the order disal¬ 
lowing the application in this appeal, 
hut it is not pressed. No application 
was made to rectify the other omissions. 
The 6ale was effected ostensibly for a 
sura of Rs. 9,500. In the plaint, tho 
plaintiffs offered to pay Rs. 6,000 or any 
other eum that may be adjudged by the 
Court. Tbe plaintiffs claimed to be co¬ 
sharers of tbe vendor and to be related to 
her husband. The defendant-vendoe 
pleaded inter alia that according to tbe 
custom of the villages in question, no 
pre-emption was claimable, that he was 
a chakdar in Mau/.a Ghaila and bad a 
preferential right of purchase, that 
plaintiff 1 was not a co-sharer in that 
village, that tho plaintiffs refused to pur¬ 
chase the property 3old and that a suit 
for pre-omption of a portion of the pro¬ 
perty 6old was not maintainable. He 
further averred that the sale-considera¬ 
tion mentioned in tho sale-deed was cor- 
rect. . , 

The learned Subordinate Judge dismissed 

the claim. Ho held that there was a cus¬ 
tom in Alinagar, AlinagarDigoriaand Jebta 
rebutting the presumption ns to the exis¬ 
tence of a right of pre-emption in theso 
villages, that the plaintiffs were ^stop¬ 
ped from claiming pre-emption in tho 
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other villages, and that a suit to pre- 
empt a portion of the property sold was 
not maintainable. The findings of tho 
leirnod Subordinate Judge cn the first 
two points are obviously unsustainable. 
The wajib-ul-arz of Alinagar, which be¬ 
longed to a single owner at the time of 
tho Regular settlement, contains no re¬ 
ference to pre-emption. The wajib-ul-arz 
of Mauza Saraura, of which Alinagar is 
a hamlet, merely says that every co¬ 
sharer has a right to sell or give on mort¬ 
gage his share, and is silent as to the 
existence or non-existence of a right of 
pre-emption. The wajib ul-arz of Allu- 
nasar Digoria i3 similarly silent as to 
pre-emptioD, and the reference therein 
to the necessity of a vendee or mortgagee 
of a lambardar obtaining the consent of 
the co-sharers of the vendor or mortga¬ 
gor before ho could ire appointed a lam¬ 
bardar lias no bearing on the question of 
pre-emption. The wajib-ul-arz of Johta 
merely affirms the right of a co-sharer 
to sell or mortgage Lis scare, and is also 
silent as to the existence or non-existence 
of a right of pre-emption. The pre¬ 
sumption raised by S. 7, Oudh Laws Act, 
therefore, prevails. The wazib-ul-araiz 
do not say that there is a custom in the 
villages in question authorizing the co¬ 
sharers to sell or mortgage without res¬ 
triction to strangers or to anyone they 
liked. They are as consistent with the 
existence of a custom of pre-emption as 
with its non-exi9tenco, and are therefore 
inconclusive to rebut the presumption 
raised by tho law as to its existence. 

The plea of estoppel as accepted by 
the Court below is based on oertain sales 
effected in the villages in question, whioh 
were not subjected to olaim for pre-emp¬ 
tion, and on two suits for pre-emption 
brought by Mt. Sarnia Begam, one of the 
present plaintiffs, in respect of other 
sales which she withdrew on receiving 
certain benefits or payments. The sales 
first mentioned were four in number and 
were effected between 1904 and 1913, 
and though the plaintiffs were parties 
to some of them, the faot that no one 
claimed pre-emption is not snflioienb to 
justify an inference that no oustom exis¬ 
ted inasmuch as it is passible that the 
vendees in those oases may Dot have 
been undesirable persons, or that the 
prices paid by them may have been suoh 
that no oo-sharers were willing to pay. 
The withdrawal of two suits of pre-emp- 
1916 0/41 & 42 


tion by Mt. Simia Bsgam in considera¬ 
tion of some benefits received by her is 
also inconclusive, and implies, if any¬ 
thing, that the right claimed was cot so 
weak as is suggested, or else no payments 
would have been male to bar to secure 
their withdrawal ; one of the suits was, 
moreover, partially decreed by coneent. 
Tli9 facts, on which the Court below has 
relied, are not, therefore, sufficient to 
justify a plea of estoppel by representa¬ 
tion or conduct. 


The suit ought, however to have inclu¬ 
ded the entire property sold in respect of 
whicha right ofpre-emption wasclaimablo 
The plaintiffs either caprici ously left 
negligently one property in its entirely, 
and some hits from three other proper¬ 
ties. The continuance of those bits with 
the defeudant-vendee if the rest of the 
property is pre-empted, will kcop him 
liable for the entire revenue of the vil¬ 
lages in which they exist, or of the pro¬ 
perty of which thoy form parts, to the 
Government or to the Lmbardar. The 
learned Couusol for tho plaintiffs states 
that his olierts would willingly pay the 
entire consideration money specified in 
the sale deed and made a present of 
those bits to the defendant-vendee in ad¬ 
dition. But suoh a course will not save 
the vendee from future liabilities. In the 
plaint and also in the memorandum of 
appeal, the plaintiffs insisted on their 
right to pre-empt at what they consi¬ 
dered to be a fair value. The suit as 
framed is not maintainable according to 
the decisions in Muhammad Wilayat Ali 
Khan v. Abdul Bab (l) and Maliabir 
Prasad v. KamJiwan Lai (2) and was 
rightly dismissed. 


xuo a 


with ooste. 
b.v./r.ic. 
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1. (1889) 11 All 108. 

2. (1910) 13 0 0 900=8 1 C 272. 
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A ppenl dism issed. 
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Stcart and Kanhaiya Lal, a. J. Cs. 

Bakhtawar Singh and others— Dofen- 
cianfcs—Appellants. 

v. 

Bam Singh- Plaintiff-Respondent 

First Appeal No. 70 of 1913, Decided 
***** M»y 1915. from the ‘d.7r e , of 

S m' J h- , Hard & D/ - April 1913 
(a) Hindu Law-Partition- Evidence-En¬ 
try of widow a name in revenue papers in reV 
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pect of some property does not imply separa¬ 
tion. 

The mere entry in the revenue pipers of tee 
name oi the widow < f a deceased member cf a 
joint Hindu family, on his death, in respect of a 
share of the family property, dees not establish 
separation of ihefamilv. 

[P 123 C 2] 

(b) Hindi Law—Joint family — Coparcener 
— Gift—Gift of undivided share or even of 
whole property in favour of remaining co¬ 
parcener is inoperative except by way of 
surrender 

A deed oi gift executed by one cf the two 
members comprising a joint Hindu family in 
favour of the other, iu respect of Lis share of 
the property or even the entire property, is in¬ 
operative, except as a surrender bv the former of 
his entire interest in the family property in 
favour of tie latter: 1G All 369, Ref. IP 323 C *2] 

(c) Hindu Law —Alienation — Father—An¬ 
tecedent debts — Sons can challenge on 
ground that no antecedent debts existed or 
that they were immoral. 

Where a Hindu father alienates ancestral 
property in consideration of antecedent debts, 
the sous may show that none of the debis men¬ 
tion-d in the conveyance ovid.-nciug the al na¬ 
tion existed, or that they were not binding on 
them m tho sense that th. v were un icr no pi us 
obligation to pay the sane, the debts Using con¬ 
tracted for mi imm.rul purpose, aud if they 
sucre.J iu e?tablishirg either of those things, 
the a! enati n by th* father cannot be upheld. 
Case law discu sal. IP 321 C 1] 

(d) Hindu Law—Alienation — Father—An¬ 
tecedent debts—Money taken as considera¬ 
tion of sale is not antecedent debt. 

Money taken by a Hindu father at the time of 
the alienation of the ancestral property or as 
part and psrcol of that transaction cannot he 
regarded as an antecedent debt. 2d Mad, 200; 
31 All. 17G; 14 0. C. 2J9. Ref. to. [V 32G G 2j 

(e) Hindu Law—Debts—Father — Immora¬ 
lity a s regards particular debt must be 
proved. 

In order to avoid a debt taken by a Hindu 
father on the ground of its hsviug been incurred 
for immoral purposes, the sous must prove his 
immorality as regards that particular debt, and 
evidence of his general bad character i9 insuffi¬ 
cient; 11 /. C. 930; 17 /. C. 720; 2?r/. ^ ^ ^ 

J. Jackson and A. P. Sen—tor Appel¬ 
lants. 

Gokaran Xath Misra—tor Respon¬ 
dent. 

Judgment—The plaintiff in this 
case 6ueJ to sot aside a saleof the family 
property effected by his father, Bharat 
Singh, and his grandmother, Mt. Gaya 
Kunwar, iu favour of defendants 1 to 3 
on 2Gth October 1909 and for possession 
of the said property, subject to tho pay¬ 
ment of any amount for which he might 
be held liable. The allegation of the 
plaiutilT was that he was a minor on tho 
Oate of the sale, that his father, Bharat 
Singh, Lad contracted bad habits from 
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seven or eight >eais and was addicted to 
drink and debauchery, that ho burrowed 
from various bankers large sums of 
money at very high rates of interest and 
on exorbitant terms for unlawful pur¬ 
poses and spent the same under the in- 
llunce of defendants 1 to 3, that his 
grandmother, Mt. Gaya Kunwar, was 
pardanashin and illiterate and was made 
to figure as a co-executant in sorno of the 
deeds without her knowledge, and that 
defendants 1 to 3 subsequently got a 
sale-deed executed by Bharat Singh and 
Mt. Gaya Kunwar iu respect of the entire 
village Pasaura in lieu of Rs. 10,000, the 
greater portion of which wa9 croJitei or 
left for payment of the unlawful debte 
above referred to and the rest paid to 
Bharat Siugh in cash for purposes, des¬ 
cribed by the plaintiff as immoral. The 
plaintiff further alleged that the village 
sold wa3 worth Rs. 40,000 and that the 
vendees took undue advantage of tne 
youth, inexperieuce and profligacy of 
Bharat Singh and of the ignorance and 
seclusion of his mother, who was incap¬ 
able of understanding the transactions to 
which she was made a party. The de- 
fendants-vendees pieaied that the sale 
was made for family necessity and to pay 
off antecedent debts and douiod that any 
debt was contracted or money paid (or 
immoral purposes. They further con¬ 
tended that the plaintiff was nob a legi¬ 
timate son of Bharat Singh and that a 
10-biswas share of the disputed village 
was acquired by Bharat Singh by virtue 
of a deed of gift executed iu his favour 
by bis uncle Bhup Singh. 

Tho learned Subordinate Judge found 
that the plaintiff was the legitimate son 
of Bharat Singh, that tho property in 
dispute was the joint family property of 
the plaintiff and his father, Bharat 
Singh, and grand uncle, Buup Singh, and 
that tiio deed of gift of a half share of 
undivided property, executed by Bhup 
Singh in favour oi Bharat Singh, was 
invalid. lie further found that Bharat 
Siugh was addiefcod to immoral habits, 
and that, except in regard to certain an¬ 
tecedent debts, amounting to Ks« 
6,103-5-0, there was no valid necessity to 
justify the sale. The learned Counsel 
who appiured for the dofendants-appel- 
lants did not press tho objection taken 
by him in the memorandum of appeal to 
tho legitimacy of tho plaintiff. if 0 ac ~ 
cepted the finding of the Court below un 
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that point and confined his arguments 
to the question of separation, as affect¬ 
ing the validity of the deed of gift, and 
to the value of the evidence adduced to 
establish that the debts referred to in 
the sale-deed were taken for immoral 
purposes. 

The burden of proving separation lay 
on the defendants-appellants. It is admit¬ 
ted that Nandan Singh, the predecessor- 
in-title of the plaintiff, was the owner 
of the entire village Fasaura, out cf 
which 5 biswas were held by a person 
named Ausan Singh under a mortgage. 
The mortgage appears to have been re¬ 
deemed, after the death of Nandan Singh 
by his sons Jagat Singh and Bhup 
Singh. Jagat Singh diod first, leaving a 
son Bhawani Singh, who was married 
to Mt. Gaya Kunwar. Bhawani Singh 
died leaving a son, Bharat Singh, who 
lived with hi6 mother, Mt. Gaya lvun- 
war, and grand uncle, Bhup Singh. 
There is no satisfactory evideuce on be¬ 
half of the defendauts-appeilants to 
show that Bhup Singh livod separately 
from Jagftt Singh, Bhawani Singh or 
Bharat Singh. The learned Subordinate 
Judge has given reasons in detail for 
disbelieving the oral evidence adduced 
on the point and we see no reason to 
differ from him. The documentary evi¬ 
dence consists of certain mortgages, al¬ 
leged to have been executed by Bhup 
Singh and Mt. Giya Kunwar separately. 
But the mortgages effeoted by Mt. Gaya 
Kunwar (Exs. A-7 and A-8) were made 
long after the death of Bhup Singh, 
which took place in 1902 or 1903, and 
thrownolightonthoquestionof the state 
of the family, as it existed at the time of 
his death. The entry of the name of Mt. 
Gaya Kunwar in respeot of a 5-biswas 
share in the revenue papers on the death 
of Bhawani Singh is also of no signifi¬ 
cance, because it is matter of oommon 
knowledge that mutation of names is 
often effeoted in favour of widows for 
their coneolation. It is stated in para. 
17 of the written statement that the 
mortgages in question were made to meet 
family necessities, and they do not, there¬ 
fore, afford any evidence of separation 
between Mt. Gaya Kunwar and her 
husband on the one -hand and the other 
members of the family on the other. The 
mortgages, effeoted by Bhup Singh, are 
similarly not inconsistent with the 
family having been joint, because 
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after the death of Jagat Siogh, Bhup 
Singh was the eldest member of the 
family and was competent to make a 
mortgage for family purposes. On 3rd 
September 1873 a joint mortgage had 
been effected by Bhup Singh and Bha¬ 
wani Singh (Ex. A-17) without any 
specification of shares in the money bor¬ 
rowed, but after the death of Bhawani 
Singh, Bhup Singh would naturally be 
the person to make mortgages or to take 
loans on behalf of the family for family 
purposes. In tko deed cf gift executed 
by Bhup Singh in favour of Bharat Singh 
on 14th October 1903 it was distinctly 
stated fcha', the two were living jointly 
and that she latior was brought up by 
the former and was attending to his 
comforts in his old age (Ex. A-20). 

The evidence cf the witn?= c es adduced 
by the plaintiff proves that Jagat Siogh! 
and his descendants lived jointly withj 
Bhup Siugh, and that Bhup Singh diedj 
unmarried. There is nothing to show 
any motive for a separation. No parti¬ 
tion is alleged, and the deed of gift, ex¬ 
ecuted by Bhup Singh in favour of! 
Bharat Singh in respect of a 10 biswasl 
sharaoflhe zamindari property, standing! 
in his name, and the entire house was in- 
operative, except r.s a surrender b? the 
former of his entire interest in the family 
property in favour of the latter, who was 
the sole surviving member of the family; 
Chandar Kishorc v. Dampat Eishore (l). 
The plaintiff was born after the death of 
Bhnp Singh. Bharat Singh would have 
obtained the property by survivorship, 
even if no deed of gift had been exeouted, 
and the entire property, obtained by 
Bharat Singh on the death of his father, 
Bhawani Singh, and grand uncle, Bhup 
Singh, rnuot therefore be treated as 
ancestral property in his hands. The 
sale-deed, executed by Bharat Siogh in 
favour of defendants 1 to 3, purported 
to have been exeouted iu lieu of Rs. 1G.000, 
out of which Rs. 1,902-3-0 where pud 
before the Sub-Registrar, Rs. ICC were 
taken by the vendees on acoount of the 
coats of execution and registration of the 
dead and th9 balance is said to have been 
left with the vendees to be oredited or 
paid towards what were deaoribed as 
antecedent debts. The existence cf 
those debts is disputed by the pi.intiff. 
The learned Subordinate Judge found 
t hat out of Rs. 6 .450 credited towards 
I. (1894) 16 All S69. ‘ 
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t\ mortgage effected by Bharat Singh in 
favour of Kuar Sab on 25th May 1905 
(Ex. A 2), Rs 4,509-S O were taken for 
valid necessity, that Rs. 1,501-7-0 were 
due to Kuar Sab on account of interest 
on the s&tr.e, and that a sum of Rs. 90-6-0 
was due by Bharat Singh to the venders 
o: account of a decree dated 23rd Septem¬ 
ber 1C09 (Ex. A-14). Iu regard to the 
remaining consideration specified in the 
sale-deed, lie was of opinion that it was 
either fictitious or taken without family 
necessity for illegal or immoral purpose?. 
It is a settled rule of Hindu law that .a 
son cannot set aside an alienp.tion of 
ancestr 1 property, made by hie father 
for family necessity cr effected to pay an 
antecedent deft, unhss in the latter 
event he can show that the debt wa3 
jono which be was net under a pious 
obligation to pay. 

Ir. Girdharce Lall v. Kantoo Lall (2l 
it wa3 held by their Lordships of the 
Privy Council that ancestral property, 
which descended to a man under the 
Mitak'hara law, v:p.s net exempted from 
liability to ray his debts, because a son 
was born to him, for it was the pious 
duty pf the son to pay his father's deht = ; 
and that the ancestral property, in which 
the son, a3 son, acquired an in'erest by 
birth, was liable for payment of the 
father's deht?, unless they were con¬ 
tracted for immoral purposes. In Surcij 
Bunsi Kocr v. Shea Pcrsad Singh (3) 
their Lordships of the Privy Council, 
after explaining that under the Hindu 
law, subject to certain limited exceptions, 
the whole of the undivided estate of a 
joint- family was liable in the hands of 
the sons for the debts of their fether, 
observed that where ancestral property 
passed out of the family either under a 
conveyanca executed by the father in 
consideration of an antecedent debt or 
in order to raise money to pay off an 
antecedent debt, his sons by reason of 
their duty to ray their father's debts 
could not rec nor that property, unless 
t ey could fhew that the debts were 
contracted for immoral purposes and that- 
the purchaser had notice that they were 
so contracted. The freedom of t-ho son 
from the obligation to discharge the 
father's debts has respect to the nature 
c f the debt, and. as poin ted ou t by Lord 

•2. (1674) I A c 21 = 22 \V it 6. 

3. (1680) 5 Cal 14==5 I A 83 (P C). 


nobhouse in Nahomi Babuainv. Modhun 
Mohun (4): 



principle that the sorts canntt set up their 
rights against tbeir father’e alienation for an an¬ 
tecedent debt, or against his creditors, remedies 
for their debts, if not tainted with mnorality.’ - 

It is open to the sons to sho.v that no 
debts existed or that they were not 
binding on them in the sense that they 
were under no - ,i us obligaton to pa^ 
the same, and il they succeed in estab¬ 
lishing either of those things, an alien¬ 
ation made by the father cannot be 
upheld. Money taken at the time of a 
sale or mortgage or as a part and parcel 
of that transaction caunot be regarded 
as an antecedent debt—[re«/.afarama- 
Panlulu v. Venkataramana Doss 
Pantulu (5) Chandra Deo Singh v. Mata 
Prasad (6) and Mahalir Prashad v. 
Basant Singh (7)j; and it would be 
inconsistent with all rules of equity and 
justice, if a sou was to be held bound 
by a transaction of a ready-money 
character, merely because bi3 father 
chose to call it a traosaction entored 
into with the object of paying what he 
desribed as antecedent debls. We havo, 
therefore, to enquire whether the debts 
specified 'n the sale-deed represented 
real and genuine liabilities, incurred for 
purposes which were neither illegal nor 
immoral. The onus lay on the defen¬ 
dants to prove the existence of the 
debts, but beyond the mortgage-deeds 
executed by Bhup Singh in favour of 
Kuar Sah on 25th May 1905 (Exhibit A-2) 
and 22nd October 1907 (Exhibit A-4), 
aud the one executed by Bharat Singh 
and his mother, Mt. Gaya Kunwar, 
jointly in favour of Knar Sah on 22nd 
October 1907 (Exhibit A-3) and a bond 
executed by Bharat Singh in favour 
of Har Dayal on 23th January 1903 
(Exhibit A-5) and the decree held by the 
vendees, Exhibit A14) above referred to, 
there is no proof of the existence of any 
debts payable by Bharat Singh on the 
date of the sale. The sale-dead purpor¬ 
ted to raise money to satisfy certain 
ether debts too, alleged to have been 
taken by Mt. Gaya Kunwar (Exhibits 
A-G, A-7 and A-S). But there is nothing 
IQ show that Mt. Gava Kunwar l nourrej. 

4. (1866) 13 Cal 21 = 13 I A 1 (P C). 

5. (1903) 23 Mad 200. 

G. (1903) 31 All 176=1 I C 479 

7. (1911) 14 O C 299=12 1 C 317. 
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those debts on behalf of Bharat SiDgh 
and for his benefit, and the plaintiff 
cannot, therefore, be held liable for the 
same. The sale-deed also refers to a 
decree, alleged to have been obtained by 
the vendees against Mt. Gaya Kunwar 
on 23rd September 1909, but the same 
objection applies to it. It also refers to 
certain money, alleged to have been due 
by Bharat Singh to the vendees on ac¬ 
count-books. But no account-books 
have been filed to prove the existence of 
those debts. Rupees 119 ore stated in 
the sale-deed to have been due to the 
vendees on account of the money received 
before, but no proof has oaea offered 
in regard to the same. There is also no 
evidence to show that the amount paid 
before the Sub-Registrar at the time of 
the registration of the saie in question 
was required for family necessity. It is 
not disputed that the plaintiff and 
Bharat Singh lived jointly and the 
plaintiff cannot, therefore, be held liable 
for what wes taken without legal neces¬ 
sity. The sum of Rs. 166, which was 
paid to the vendees on account of the 
costs of execution, etc., cannot be re¬ 
covered from the plaintiff except in 
proportion to the amount, for which the 
legal necessity may be found to have 
• existed. 

We have next to consider how far the 
debts due to Kunar Sah and Har D.yal 
have heen proved to have been incurred 
for immoral purposes. Bharat SiDgb 
was unquestionably a man of immoral 
obaracter, addicted to drinking and 
debauohery. Ho had a prostitute named 
Mt. Sunder in his keeping, but the state¬ 
ment of some of the witnesses for the 
plaintiff that they saw the money, 
brought by Bharat Singh, being paid to 
Mt. Sunder cannot be believed. The 
evidence of Subba, Patwari of Pasaura, 
showB that some rent-free land was 
given to Mt. Sunder for her maintenance 
in 1906, and Kuar Sah admits that 
Bharat Singh used to purchase doth for 
Mt. Sunder and her sisters and owed Rs. 
600 on account of the price of the same. 
According to his statement a promissory 
note or bond was written for that 
amount and the money due on account 
of the price of the cloth was oredited in 
the mortgage bond executed by Bharat 
Singh on 25th May 1905. With the 
exception of this amount the rest of the 
consideration covered by the mortgage. 


deeds of Kuar Sah (Exhibits A-2, A-3 and 
A-4) is not shown to have baen taken for 
immoral nurpose9. Rs. 1,200 were by 
Kuar Sah by way of interest or discount 
for allowing redemption before the ap¬ 
pointed time. The vendee3 would not 
have beou able to obtain possession cr 
stop the liability for interest, but for 
that payment, and they are entitled to 
claim that money &3 a pait of the 
interest payable on the mortgage- 
deed?, held by Kuar Sah, which were 
satisfied from the consideration of the 
sale in question. Knar Sah statc-s that 
Rs. 11, 504-6-G were due to him on ac¬ 
count of the debts in question by Bharat 
SiDgh, and that be was paid the said 
amount by the defen lants vendees. 
There is nothing to sho.v that the money 
taken from Har Dayal was taken for 
immoral purpose?. The evidence cf 
Bakhtawar. odo of the defendants, shows 
that Rs. 2,200 were paid to Har Dayal on 
account of his debt. He is corroborated 
by the endorsement on the bond. The 
evidence of general bad character, ad¬ 
duced by the plaintiff, cannot be 
regardel as sufficient: Bhagwati 
Prasad v. Ganga Prasad (8) and Sri 
Narain v. Lala Raghubans Rai (9). 
The property sold yielded a net profit cf 
R 9 . 1,037-13-G per annum. The family 
possessed other property, yielding Rs. 
213-14-0 per year. There was no neces¬ 
sity for the sale of the property, except 
to the extent of the money due to Kuar 
Sah and Har Dayal, and the decree, 
obtained by the defendants vendees 
against Bharat Singh, to which reference 
has already been made. The amount 
due on those debts on the date of the 
sale, with the proportionate costs inci¬ 
dental to tbo 9ale, was Rs.. 11,846-2-7. 
The plaintiff is, therefore, entitled to set 
aside tjie entire sale on payment of the 
above amount. With reference to the 
ground of appeal No. 6, no argument 
was addressed to this Court. The ap¬ 
peal is accordingly allowed in so far 
that the plaintiff will be entitled to a 
decree for possession of the disputed pro¬ 
perty by setting aside the sale effeoted 
by his father on payment ef Rs. 
11,846-2-7 to the defendants-vendees 
within a year from this date. In case 
of non-payment, the plaintiff's suit shall 
starid dismissed with costs in both the 

8. (1911)1110986: 

9. (1912) 17 I 0 729 (P.C) 
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Courts. In case of payment, the plaintiff 
'vi!l g^t Ilia proportionate costs here and 
belo'.v from the defendant s-appellants, 
who will get their proportionate costs 
from the plaintiff on the stun awarded 
in the suit and appeal. 

-U.V./R.K. Appeal partly allowed . 

A. I. R 1916 Oudh 326 (1) 

Lindsay, J. C. 

Sheo Nath and another —Defendants— 
Appellants. 

v. 

Sampat and another— Plaintiffs — Res- 
pondents, 

Second Appeal No. 35 of 1914, Deci¬ 
ded on 8th July 1915, from decree of Disfc. 
Judge, Fyzabad, D/- 1st November 1913, 

Landlord and Tenant — Escheat — Iqrar- 
malikan—Mafrur—Meaning of. 

Where, under the terms of an iqrar-malikan, a 
bouse occupied by a tenant escheats to tho 
r.amiudar if the former becomes mafrur, the ex¬ 
pression mafrur doos not apply to the case of a 
person \'ho is entitled as heir to occupy tlio house 
of a deceased tenant but has never actually been 
in i19 occupation. fP 32G C 2] 

Ram Uh arose Lal—iov Appellants. 

Mohammad Wasim —for Respondents. 

Judgment.—This appeal has arisen 
out cf a suit brought by Sampat and in 
another for recovery of possession of a 
house situate in plot No. 59 in Mauzo, 
Rahimpur Dogawan. The plaintiffs are 
zamindars cf tho village. Their case, 
as set out in the plaint, wns that a house 
had belonged to Mt. Sukhdei, who died 
on 18th March 1911 leavirg no heirs. 
It was alleged that defendants Shco 
Nath and Ganpat were in possession 
without any title. Shea Nath, I may 
remark, is a brother of Sukhdei, while 
Ganpat is the son of another brother of 
Mt. Sukhdei. Tho defendants pleaded 
that they wore heirs of the deceased 
v/onnn, and during the trial one of the 
defendant’s witno9sess stated that Sulch- 
dei’s husbanl had left some collateral 
relations who lived iu auother villige. 
The Munsif dismissed the claim on the 
ground that the plaintiffs had failed to 
prove that Sukhdei died without any 
heirs. Tho lower appellate Court re- 
versed this domes, bolding that although 
it had been stated that Sukhdoi’s bus- 
ban ! had l?ft certain collateral relations, 
those relations wore, in the words of the 
iqrar-malikan, mafrur.” 

He held therefore that the plaintiffs 
were entitled to succeed. In my opinion 


this decision of the lower Court is er. 
roneous. It was for tho plaintiffs to 
prove that Sukhdei died without leaving 
any heirs. Until this fact was estab¬ 
lished no right of escheat arose under 
the terms of the iqrar-malikan. There 
can be no doubt that the defendants in 
this case are heirs of Mt. Sukhdei in tho 
absence of any other collateral relations 
of her husband. While it is true that 
one of the defendants’ witnesses said 
that Sukhdei’s husband had left certain 
collateral relations, there is absolutely 
no evidenco on the record to show that 
these relations were alive at the time 
the suit was brought. If they are alive 
tho plaintiffs canuot 6ucceod ? and if they 
aro dead, tho plaintiffs are still debarred 
from recovering tho property because 
the defendants in that case are heirs. 
I think the Judge was wrong in holding 
that any male relations left by Sukhdei’s 
husbands worn disqualified because they 
wore mafrur. That expression as used 
in the iqrar-malikan would not, in my 
opinion, bo applied to tho caso of per¬ 
sons who had never actually been in 
possession of tho house. I accept this 
appeal, set aside the decree of tho Court 
below and roetoro the order of the first 
Court. Tho appellants will get their 
ccstd both here and in the lower appel¬ 
late Court. 

B V./r.k. Appeal allowed . 
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Kanhaiya Lal, A J. C. 

Narain Singh and others —Plaintiffs 
Appellants. 

v. 

Rustam Singh and others —Defendants 
— Kespoudents. 

Second Appeal No. 237 of 1915, De¬ 
cided on 28th January 1916, from decree 
of Addl. Judge, Lucknow, D/- 6th April 
1915. 

(a) Evidence Act (1872), Ss 114 and 102- 
On admission of execution consideration will 
be presumed —Burden of proof of non-re¬ 
ceipt is on person alleging. 

Wh-re tho execution of a deed is admitted or 
proved, tho natural presumpthn is that it was 
executed lor con iderotioo; and if the exocu ant 
Fe's up n••n-paymont of tho consideration money 
he must prove it. [P 827 J 

(b) Mortgage—Consideration—Antecedent 

debts—On admission of execution of mort¬ 
gage and proof of persons deeds for 
faction of which mortgage is executed is 
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Sufficient proof of existence of antecedent 
debts. 

Where in a suit by a mortgagee on a mortgage- 
deed, which appeared to have boon executed in 
full satisfaction of the amounts due on certain 
other previous deeds, the mortgagors admitted 
its execution but pleaded non-receipt oi the con¬ 
sideration money, aud the exocutiou of the pre¬ 
vious deeds was proved: 

Held- that the evidence afforded bv the exe¬ 
cution of the previous deeds, read with tho fur¬ 
ther admission of tho existence of the debts, 
which they evidenced, in the ruortgage-deei in 
suit, was sufficient proof of the existence of the 
antecedent dobts in satisfaction of which the 
morteags-deed in suit bad been executed. 

[P 327 C 2] 

(Jokaran Nath Misra —for Appellants, 

Nizamuddin Hasan and Naziruddin 
.Hasan—for Respondents. 

Judgment.—This appeal arises out of 
a suit for foreclosure brought by the 
sons of a mortgagee executed by Rustam 
SiDgb, one of the defendants on 6th 
August 1910. Defendants 2 to 5 are the 
son? of Rnatam Singh. The defence of 
Rustam Singh was that the mortgage- 
deed in suit was fictitious and executed 
without consideration to defeat tho 
rights of his sons with whom, according 
to his allegation, he wa3 on had terras. 
In his evidence he gave up that defence 
and stated instead that be executed the 
mortgage because Ram Sahai, another 
oredibor, was thinking of instituting a 
suit on his deed of conditional sale and 
pressing for its payment. Later on he 
further modified that statement by say¬ 
ing that Ram Sahai died about 20 years 
ago and that his widow had brought a 
suit against him about 18 or 19 years 
ago and obtained a decree in pursuance 
of which the mortgaged property was 
foreolose.l. The Court of first instance 
hell that the mortgage-deed in suit was 
proved but the payment of its consi- 
deration was not established. The lower 
appellate Court however held that the 
execution of the mortgage deed in suit 
having been proved, it was for Rustam 
Singh to establish that he had not re¬ 
ceived its money, and that his statement 
that the bond in suit was fictitious was 
untrustworthy. It accordingly gave a 
decree for the sale of the mortgaged pro¬ 
perty to the extent of the share of Rus¬ 
tam Singh. That portion of the decree 
is now impugned by Rustam Singh in 
hie oross-objeofcion. The defence of the 
sons of Rustam Singh was that they 
wore living separately from Rustam 
Singh and were not in any way benefited 


by the mortgage. Both the Courts be¬ 
low found that the sons of Rustam SiDgh 
were living jointly with their father, but 
that it was not shown that any consi¬ 
deration was paid to Rustam Singh, 
which could bind the interest of hi3 sons 
in the property mortgaged. The plain¬ 
tiffs appeal from that portion of the 
decree which exempted the sons of Rus¬ 
tam Singh from the liability. 

The mortgage-deed in question was 
exeouted in lieu of Rs. 2,000, the whole 
of which was -credited towards a prior 
mortgage-deed for Rs. 380, dated 13th 
June 1888, a deed of further charge for 
Rs. 100, dated 20th August 1888, and 
another deed of further charge for 
Rs. 250, dated 8th January 1892. The 
mortgage-deed recited that the amount 
due on these mortgages, including inter¬ 
est was Rs. 2,768, that the mortgagee 
remitted Rs. 768 and accepted a mort¬ 
gage for R 3 . 2,000 in full satisfaction of 
tho mortgage and the previous charges 
above specified. The deeds o( mortgage 
and the previous charges wore filed by 
the plaintiffs and found by tho lower 
appellate Court to have boen proved. 
They were not however accepted as 
sufficient proof of tho payment of the 
consideration money, beoause there was 
no diroct evidence to show that the con¬ 
sideration therein specified were actu¬ 
ally paid. It appears from those deeds 
that one of them was executed in lien of 
three earlier deeds of 1884, 1887 and 
1883. Another was executed in lieu of 
money said to have boon paid in cash, and 
the third in lieu of the arrears of inter¬ 
est due on the two previous ones. The 
execution of these three deeds having 
been proved, the nataral presumption 
was that they were exeouted for consi¬ 
deration. The defendants have failed to 
establish that there was any motive for 
Rustam Singh to have exeouted fiotitious 
mortgages or the deeds of further obarge 
without receiving any consideration and 
in the circumstances the evidenoe afford¬ 
ed by the execution of these deeds, read 
with the further admission of the exis¬ 
tence of the dobts, which they evidonoed 
in the mortgage-deed of 6th August 1910, 
the execution of which was also estab¬ 
lished, ought to have boen considered 
sufficient proof of the existenoe of the 
antecedent debts in satisfaction of whiob 
tbe mortgage-deed in suit was executed 
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The oross-objcction of Rustam Siugh 
is on the face of the findings of the lower 
appellate Court, obviously futile. He did 
not give a consistent s!cry at any time 
during the hearing of the suit and was 
not even able to sho.v his alleged con¬ 
nection with the mortgagee. The onus 
lay on him to show that he had executed 
the deed without receiving any consi¬ 
deration. Tue It war appellate Court 
however should not have passed a decree 
lor sale when the mortgage-deed pro¬ 
vided fo rforeclosure. The appeal is there¬ 
fore allowed and the plaintiffs’ claim 
decreed with co^ts throughout and future 
interest at G per cent, par annum on the 
principle mortgage money from the date 
of the suit till payment on terms of 
O. 34, R. 2, Civil P. C.; six months’ 
time will be allowed for payment. The 
defendants will under the circumstances 
hear their own costs in all the Courts. 
The cross-objection is disallowed with 
costs. 

B.v./r.K. Appeal allowed. 
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Lindsay, J. C. 

Ali Husain Khan and others— Plain¬ 
tiffs—Appellants. 

v. 

Mt. Bandi Bibi —Defendant—Respon¬ 
dent. 

First Appoal No. 282 of 1913, Decided 
on 20th May 1915, from decree of Sub- 

Judge, Biswan, D/- 28th August 1913. 

Specific Relief Act(l of 1877), S. 42- 
Wrong entry in Revenue registers — Cloud 
on title—Suit for declaration lies—Limita¬ 
tion begins from date of entry. 

Whore a plaintiffs cise is that a cloud is 
thrown upon his titb by reason of an entry in 
i n tho rovenuo registers, and be seeks by a de¬ 
claratory suit for; the removal cf that cloud, the 
limitation for such a suit runs from the date of 
which the entry in the Revenue registers was 
first made. IP 329 C 1] 

Nabi Ullah and Puttoo Lai —for Ap¬ 
pellants. 

Ram Chandra —for Respondent. 

Judgment. — This appeal his arisen 
ont of a snit which was brought by Ali 
Husain Khan agaiust his daughter Mt. 
Bandi Bibi. Ali Husain has died since 
the institution of this suit and his re¬ 
presentatives’ names have been brought 
on the record. The case made out in the 
plaint was to the following effect: The 
plaintiff alleged that at the time of the 
last Settlement of the Gonda district 
be was contemplating going on a pilgri- 
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mage to the kaba and he therefore ap¬ 
plied to the settlement authorities to 
have his under-proprietary share cf 
5 annas 4 pies situated in the village cf 
Fak&ri Bankat recorded in equal shares 
in the names of his threedaughters, one of 
whom was thedefendant Mt. Bandi Bibi. 
This mutation was effected. It was &1 
leged in the plaint that notwithstanding 
the order for mutation the plaintiff re¬ 
mained all along in possession of the 
property. He was unable to carryout 
his intention to go on the pilgrimage 
and therefore never give up possession 
over his share. The plsintiff further 
went on to say that afterwards he made 
applications to the Revenue Courts to 
have the khewat corrected by removal of 
the name of Bandi Bibi from the record. 
The Revenue Couits refused to amend 
the khewat and he therefore brought 
this suit, which was framed as a suit 
for posseseionof a 1 anDa 9-pies 18-kraDts 
odd share. In para. 6 of the plaint it was 
stated that the cause of action had ac¬ 
crued on 3rd August 1907 and 14th July 
1909, these rer.tly being the date on 
which the ilivenue Courts had refused 
to amend the khewat. In the fourth 
paragraph of the plaint it was stated 
that the plaintiff treated the refusal 
of the Court, to amend the khewat 
as amounting to a dispossession of him 
from his property, and so the suit was 
brought a3 one for possession. The defen¬ 
dant set up that there can been an oral 
gift of the property to bar and that she 
had all along been iu possession. 

The Court of first instance came to the 
conclusion that actual posso-s'on had all 
along remained with the p aiutiff and 
that there had, as a matter of fact, Lean 
no oral gift in favour of the defendant. 
The Munsif gave the plaintiff a decree 
for possession, relying upon the case re¬ 
ported as Raj Narain Das v. Shama 
Nando Das Chowdhry (l), in which it 
was held that where an entry had been 
made adversely to the plaintiff in a re¬ 
venue register in circumstances such as 
appear in the present case, the plaintiff 
was entitled to bring a suit for recovery 
of legal possession. The case went in 
appeal to the Subordinate Judge of Gonda 
who pointed out that the Calcutta ruling 
which had been relied on by the 
Ccurt of first io6tnnco had beeD over- 
r uled hv the decision of Raj Narain 
1. (1899) 26 Cal 815. 
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Das v. Shamananda Das Chowdhry (2), 
and he further referred to a ruling of 
this Court, Ehurshaid Ali v. Mahlub 
Ali (3), Muoshi Jwala Prasad, Selected 
Ca3es, p. 270), in which it was held that 
there was no distinction to be drawn 
between bgal possession and actual pos¬ 
session. The Subordinate Judge came to 
the conclusion that the decree of the 
first Court could not be supported, for 
the plaintiff had alleged in his plaint 
that he was actually in possession and 
had sought no other relief than a decree 
for possession. Ho dismissed the 6uib 
therefore on the ground that it was not 
maintainable. It has been argued here in 
appeal that no issuo as to the maintain¬ 
ability of the suit was raised in the 
Court of first instance, and that no doubt 
is correct. The lower appellate Court is 
wroDg, I think, in saying that a defence 
of this kind was disclosed in the para. 7 
of the defendant's written statement. 
Again the learned Subordinate Judge re¬ 
marks that although no issue was framed 
the Munsif seems to have had the point 
before his mind. 

ThU again dees not appear to me to be 
oorrect. However the question whioh I 
have now to deal with is what relief, if 
any, can be given to the appellant in 
second apppeal. The learned counsel for 
the appellaut has argued that amend¬ 
ment of the plaint ought to be allowed 
at this stage and that the plaint having 
been amended, the plaintiff should be 
given a declaration to the effect that he 
is entitled to possession of the property 
in suit^ He claims that notwithstanding 
the omission to ask for a declaratory re¬ 
lief in the Court of first instance this 
relief can be given now. On the other 
hand, the argument is that no declara¬ 
tory relief can be given in the present 
case because the suit for declaration is 
barred by limitation. It seems to me 
that this latter contention mu 9 t be ac¬ 
cepted. If the plaintiff's oase is as it 
now appears to be, that a cloud is thrown 
upon his title by reason of an entry in 
the revenue registers a cloud whioh he 
wishes to have removed then it seems to 
necessarily follow that limitation for a 
declaratory suit must run from the date 
on which this entry in the revenue 
papers was first made. The order by 
whioh mutation was effentAd was made 

2 . (1906) 38 Oal 1862“ - 

0. Seloot Oases No. 326. 


on 1st September 1900 and this being 90, 
a declaratory suit for which the period 
of limitation is six years is now barred 
by time. I find my?elf fcboretore unable 
to accede to the application of the 
plaintiff to be allowed to amend his 
plaint at this stage so as to make cut a 
case for the grant of a declaratory relief. 
The appeal fails and is dismissed with 

COSt3. 

B,v./R.K. Appeal dismissed. 
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Kakhaiya Lal. A. J. C. 

Chauharaja Bakhsh —Defendant 
pellant. 


” Ap. 


v. 


Bam Harakh and others — Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 557 of 1913, Deci¬ 
ded on 13th July 1915. from decree of 
Dist. Judge, Fyzabad, D/- 10th Septem¬ 
ber 1913. 

(a) Civil P. C. (1908) S. 100—Plaintiff 

cannot resile from position taken up in 
plaint. 

A plaintiff cannot in second appeal bo per¬ 
mitted to resile from the position bo took up iu 
the plaint. [P 830 O 1] 

tb) Deed—Construction —Rule. 

The construction placed on one document can¬ 
not be of any material help in construing an- 
other [P 931 Cl] 

(c) Mortgage — Construction — Covenant 
that mortgagor is not to redeem without 
paying subsequent advances is valid and en¬ 
forceable. 

Whero subsequent advances are charged on the 
property covered by a previous mortgage, a co¬ 
venant that tho mortgagor shall not Id pdrmit- 
ted to redeom tho Kt'or without paying the 
farmer, is valid and enforceable. [V 331 C 2] 

(d) Deed— Construction— Charge— Inten¬ 
tion of parties to create charge— Mere fact 
that mortgaged property isinot described in 
deed does not detract from validity of charge. 

If tho intention of parties to a transanun, as 
gathered from the document as a whole evi¬ 
dencing that transition, is to create a charge, 
the mere fact that tho mortgaged properly is not* 
described therein because the monoy advanoed 
is taken on to a previous mortgage, does not de¬ 
tract from the validity of that coarge; Case Law 
Ee Urred. - - [P 331 C 2 ] 

(e) Mortgage-Construction -Clog on equ¬ 
ity of redemption - Deeds held to create 
charge no mortgaged property and held not 
to clog equity of redemption, 

Whore certain deeds, styled as M rehonnama 
^ar mazld, provided that the property mortgaged 
by provious derds of mortgage and further charge 
should not be redeomod until the amounts due 

deodB '! ore *Bt Paid, and that 
without paying up thosa amounts the mort¬ 
gagors and their heirs should have no right to 
redeem the mortgaged proparty, but did not 
specifically describe in them th/mortgaged pro- 
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pertv, alfchcugh th’ context clearly showed that 
the am'unts duo on them were tacked on to the 
previous deeds of mortgage and further charge: 

Kell: that the said deeds created a charge on 
the mortgaged property and could no* bo trea'ed 
as; clogging or fettering the equity of redemp¬ 
tion and were valid and enforceable deeds; Case 
Law Referred. [P 330 C 2] 

Gokaran Nath Misra —for Appellant. 

Jiban Krishna Banerji and N. X. 
Dutt—'ix Respondents. 

Judgment.—This appeal arises out 
of a suit for redemption brought by the 
plaintiff-respondent in respect of a mort¬ 
gage effected by Ajudhia Singh and 
Mt. Dilraj Knar. acting as a guardian of 
her minor sons, Lckhpoti Singh and Suraj 
Bakhsh Singh, in favour of the defen¬ 
dant- appellant on 17th January 1895, 
and a deed of further charge executed 
by Ajudhia Singh in favour of the same 
on 13th July 1901. The plaintiff i9 a 
subsequent mortgagee of the property 
coir prised in the said mortgage and fur¬ 
ther charge. The defence was that tho 
plaintiff was not entitled to sue for re¬ 
demption without plying the amounts 
due to the defendant-appellant on ac¬ 
count of certain deeds of further charge, 
set forth in tho written statement, and 
that the mortgagee was entitled tc the 
revenue which ho hid paid since the re¬ 
vision cf tho settlement in excess of 
what lie had contract© 1 for. It was 
further plea ied that the plaintiff was 
liable to discharge the amount duo on 
certain prior mortgages before obtaining 
redemption of tho mortgage in suit and 
that the mortgagee held some birt land 
in the village which should be excluded 
from the claim. 

The Court of first instance found th^t 
the deeds of further charge were proved, 
that certain prior mortgages exis^el in 
which the defcudaut-eppellant held or 
had acquired a half share, th*t no birt 
land belonged to tho moi^gag^e, and 
that tho enhanced revenue paid by the 
mortgagee could not be recovered with¬ 
out showing that the profits derived 
from the mortgaged property had proved 
insufficient to pay the interest socure 1 
by the mongage. Tho lower appellate 
Court confirmed that decree except in 
so far -s it disallowed the amount claim¬ 
ed by the defendant-appePinfc on the 
deeds of further charge. It found that 
the said deeds did not create any charge 
or hypothecate the property as security 
for tho repayment of the moneys advanc- 
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ed thereby. So far as the first deed of 
further charge, dated 13th July 1901, is 
concern© :, the plaintiff never denied 
that it created a charge. On the other 
hand he sued for its redemption and 
offered to nay Rs. 206 in respect of the 
same, fie cannot now bo permitted to 
resile from the position he hal taken up 
in the plaint. In regard to the other 
deeds, which were executed by Ajudhia 
Singh and Suraj Bakhsh Singh on 11th 
and 13th September 1904, it is clear 
from the provisions contained therein 
that they created a charge on the mort¬ 
gaged property. They provided that 
tho property mortgaged by tho previous 
deeds registered and unregistered shall 
not be redeemed until the accounts due 
on tho deeds of further charge are first 
paid and that without paying up the 
amounts due on the latter deeds, the 
mortgagors and their heirs shall have 
no right to redeem the mortgaged pro¬ 
perty. The property mortgaged is not 
specifically described in the sail docu¬ 
ments, but the context clearly shows 
that the amounts duo on the said deeds 
were tacked on to the previous deed 
of mortgage, which was registered and 
thedeel of further charge which was 
unregistered, and as observed by a Bench 
of this Court in Radha Krishna v. Sheo 
Dial (l) and Cliandrika Persad v.Jagan - 
nath (2), the said deeds cannot bo treat¬ 
ed as clogging or fettering the equity 
of redemption and are valid and enforce¬ 
able. 

The intention of tho parties was tha* 
the mortgaged property should be treat¬ 
ed as security for the suras subsequently 
advanced, the deeds being styled re- 
hennama zar mazid," and it cannot be 
assumed that in embodying the above 
terms the parties aimed at mereiy fixing 
the time when redemption was to be 
allowed S. Cl. T. P. Act, lays down 
that a mortgagor veakiDg to redeem any 
one mortgage 9hall, in the absence of a 
contract to the cortrary.be entitled to 
do so without paying any money due 
under any separate mortgage made by 
him or by any pei : on through whom 
he claims on property o'her than that 
comprised in tho mortgage which he 
seeks to redeem. It contemplates the 
possibility of a lawful contract to con- 
solid ate a mortgage jvit-h another mort- 

1. (1905) 8 O C 132. 

2. (1905) 8 O C 227. 
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gage in favour of th9 samo mortgagee 
respecting other property, and a fortiori 
recognises the validity of a contract to 
consolidate a mortgage with subsequent 
advanoes, where the same property may 
be hypothecated or charged in both. In 
Bhikhar Singh v. Shankar Dayal Singh 
(3), where a document described as a 
bond tacked on to a mortgage contained 
a covenant that whenever in any way 
the mortgagor shall pay the amount due 
under the mortgage, he shall along with 
it also pay the principal and interest 
due oo that document and shall take 
back th9 field and the document and 
no claim shall ba brought meanwhile, it 
was held that the document created a 
charge and that the property originally 
mortgaged was made security for the 
repayment of the subsequent advance. 
This decision was followed in Banjib 
Khan v. Bamdhan Singh (4), where the 
circumstances whore somewhat similar 
to those of the prosent case. In Brij Lai 
Singh v. Bhaicani Sitigh (5), a covenant 
postponing redemption of amortpago till 
a subsequent mortgage was satisfied was 
held to he valid and not a clog on the 
equity of redemption. In Hari v. Vishnu 
(6) the same principlo was extended 
where the paymeut of nn earlier babi 
debt was tacked on to a later mortgage, 
the mortgage-deed being stampod as a 
mortgage for the entire amount. 

In regard to the tacking on of unse¬ 
cured debts to a debt due on a mortgage, 
the decisions of the different High 
Conrte are by no means unanimous, but 
it is practically well settled that where 
subsequent advances are charged on the 
property covered by a previous mortgage 
a covenant that the mortgagor shall not 
he permitted to redeem the latter with¬ 
out paying the former is valid and en¬ 
forceable. On behalf of the plaintiff- 
respoudeut .reliance ie placed on the 
decisions in Bam Adhin Misra v. Sitla 
Bakhsh Singh (7) and Ganesh Prasad v. 
Bisram Singh (8). But the construction 
placed on one document cannot be of any 
matsrial help in construing another. In 
the latter decision, the document was 
described as a tamassuk or siraplo money 

8 . (1009) 1 1 0 845. — 

4. (1909) 81 All 482=2 I 0 859. 

6 , (1910)82 All 661=7 10 115. 

6 . (1904) 28 Bom 819. 

7. A I R 1914 Ondh 897=25 I C 905=17 0 0 

808 

8 . (1913) 18 I 0 461. 


bond whiia in t'ne former as a deed of 
further charge. In none of these cases, 
the decisions o? a Bench of this Court in 
Badha Krishna v. Shco Dial (l) and 
Chandrika Pcrsad v. Jagannath(%) seem 
to have been brought to the notice of 
the Court. The work cf conveyancing 
is still largely in the hands of ignorant 
and ill-educated petition-writers and 
village scribes, and as pointed out by 
their Lordships of the Privy Council in 
Hunoomanpersaud Panday v. Mt. Ba- 
booee Alunraj Kooivceree (9) and Thakur 
Vasonji Alcrarji v. Alt. Chanda Bibi (10) 
documents in India should be liberally, 
construed. If the intention of the parties 
as gathered from the document as a 
whole was to create a charge, the mere 
fact that the mortgaged property was 
not described, because the money ad¬ 
vanced was tacked on to a previous 
mortgage would not detract from the 
validity of that charge. A dooument 
would not be described as a rehannama 
scar raazid or rendor tin mortgaged pro¬ 
perty irredeemable, unless the amounts 
duo on the previous mortgage and the 
subsequent advance were both paid if it 
was not intended to make the property 
a security for the repayment of the latter 
as much as cf tho former. 

In regard to the chtim for the excess 
revenue paid by the defoodantappellant 
it is clear from the mortgage deed that 
provision was made therein for the pay¬ 
ment of interest at a specified rate and, 
in the absence of evidence to 6how that 
the profits derived from the mortgaged 
property prove! to be insufficient to pay 
interest at the said rate that claim can¬ 
not be entertained. With reference to 
the previous mortgages, one of whioh 
was effected by Gayadin in favour of 
Tubhi and the other by Jang Bahadur 
Singh, and Ajudhia Singh, sons of Gaya 
Din Singh, in favour of the defendant- 
appellant it is not disputed that the 
money required for the redemption of 
the former and the money lent under the 
latter were advance! from the joint 
family, of which the plaintiff respondent 
and the defendant appellant were at one 
time members. A partition subsequently 
took place betweon them hy which it 
was agreed that each of them shall have 
an eight.annas share in the anoestra^ 

9. (1664-67) C M I A 893=18 WR81 n (P G) 

10. A^I R 1916 P 0 18=87 All 869=29 I 0781 
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am] collaterally inherited property, as 
distinct from fcha property obtained by 
gift from Mt. Sita Bai o>* personally ac¬ 
quired. It is obvious, therefore that the 
property acquired from joint family 
funds was treated a3 falling under the 
first category, an! the Courts below 
rightly allowed the pilintilf-ro?pendent 
an eight-annas share therein. There is 
no reference to the birfc land claimed by 
the defendant-appellant in the mortgsge- 
deod, which purports to be a mortgage of 
a fractional share and it is not neces¬ 
sary under the circumstances to express 
any opinion in regard to it. The appeal 
is thoreforo allowed and the deeroo of 
the Court of hrst instance restore! with 
the costs incurred subsequent to that 
decree, which shall be payable by the 
plaintiff-respondent to the defendant- 
appellant. 

B.v./n K. Appeal allowed . 
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Kanhaiya Lal, A. I .C. 

Arjun Prasad and others— Plaintiffs— 
Appellants. 

v. 

Lai(i Si ikjIi —Defendant—Respondent. 

Second Appeal No. 358 of 1914, Deci¬ 
ded on 23r<i December 1915, from the 
decree of Dist. J., Hardoi, D/. 29tb 
April 1914. 

Transfer of Property Aet (4 of 1882), S. 68 
— Prior mortgagee getting pre emption de¬ 
cree against subsequent mortgage on ground 
of subsequent mortgage being sale—Suit 
against mortgagor personally for recovery 
of mortgage money after giving credit for 
sum mentioned in subsequent mortgage not 
maintainable—Effect of pre-emption decree 
was to merge the rights of mortgagor and 
mortgagee into one. 

Where a prior mortgagee got a pre-emption 
decros against tho sub equout mortgagee on the 
ground that the subsequent mortgage was really 
a salo, and then, after giving crodit for the sum 
mentioned in the subsequent inortgigo as haviug 
been loft with the subsequent mortgagee for 
payment to tbs prior mortgagee, sued tho mort¬ 
gagor personally f or the balance of tho money 
duo on his mortgages: 

Held: that tho suit was not maintainable, as 
the effect of tho pre emption decree was to 
merge tho two rights of tho mortgagor and the 
mortgage in one and tho same person, the prior 
mortgagee: 21 I C 69, Ref. to. (. P.333 col.l ] 

Clokaran Nath Misnx —for Appellants. 

liasdco Lal —for Respondent. 

Judgment. —Gane9hi Lal was the 
mortgage of certain property uuder cer¬ 
tain rnortgaje-deeis executed in bis fav¬ 
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our by the predecessors-in-title of La'q 
Singh. Some of these mortgages were 
usufructuary and the rest were simple 
mortgages. The account due on those 
mortgages was Rs. 1. 582-6-6. On 
20th April 1910 Laiq Singh executed 
whit was ostensibly a deed of subsequent 
mortgage, covering the entire property 
comprised in tho prior mortgages and 
some other property of his own, in 
favour of 3aldeo Singh on an agreement 
to repay the said money on the expiry 
of 41 years. Tho consideration specified 
in that deed was R*. 5,594, out of which 
Rs. 724 were left a.Ij Baldeo Singh for 
payment to Gme c hi Lal or his repre- 
8entative3-in.interest. Ganeshi Lal was 
succeeded oil his death by b'ae plaintiffs. 
One of them, named Puttu Lal, sued 
Baldeo Singh for pre-emption in respset 
of the subsequent mortgage aforesaid, 
alleging the transaction in quesiion was 
reiPyasale disguised under tho cloak 
of a mortgage. That-suit was decreed, 
and the judgment will be found reported 
as Baldeo Singh v. Puttu Lal (l). 
Puttu Lal is admitted to have obtained 
that decree in his capacity as one of the 
members of the joint Hindu family, of 
which tho other plaintiffs wore also the 
members. Tho result of the above 
decree was that the plaintiffs became the 
purchasers of the equity of redemption 
in respect of the prior mortgages held 
by them and hecamo liable to payRs. 724 
to themselves in satisfaction thereof. In 
the present suit the plaintiffs are giving 
credit for that sura and seek to obtain 
the balance of the money due on their 
mortgages. They have givon up their 
lien over tho mortgaged property, and 
their contention is that the cause of action 
accrued to them to sue for the unpaid 
portion of tho mortgage-money wlieu the 
property mortgaged went out of their 
possession as mortgagees and passed into 
their possession ss tho purchasers of the 
equity of redemption ou 24th December 
1911, by virtue of the decree for pre¬ 
emption above referred to. Tho defen¬ 
dant denied his liability. The Court of 
first instance decreed the claim for Rs. 
679-14-0, but the lower Appellate Court 
dismissed the suit on the ground that 
tho money could not 1)9 recovered exsept 
at the time of redemption of the sub¬ 
sequent mortgage, which was found to 

he a aile-devL_ 
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Iu appeal it is contended on behalf of 
the plaintiffs that fcbore was a covenant 
in the subsequsnt mortgage-deed that if 
tb9 mortgagee had to pay anything 
more than Rs. 724 to the prior mort¬ 
gagee, that sum would be recoverable 
by the subsequent mortgagee at the 
time of redemption with interest thereon 
from the property mortgaged. The plain¬ 
tiffs did not, however, base their claim 
ou th\t covenant, which is not e/en re¬ 
ferred to in tho plaint. The covenant 
raDreover did not impose any personal 
liability. It merely charged the mort¬ 
gaged property with the responsibility 
for payment of the excess at ths time of 
redemption. The ground on which the 
plaintiffs based their claim is also un¬ 
tenable, because it is admitted that tho 
property mortgaged, which was the 
subject of the prior mortgages, has not 
passed out of their possession. In one 
sense it may be tochically deemed to 
have changed hands, for it has passed 
out of the possession of the mortgagees 
as such and gone into their possession in 
the capacity of the purchasers of the 
equity of redemption. The effect of 
Sue pre-emption docree, however, is to 
merge the two rights, and no case uader 
3. 68 of the Transfer of Property Act, for 
a personal decree against the original 
owners of the equity of redemption or 
their heirs, has been made out. 

The appeal is therefore dismissed 
with costa. 

B.v/r.k, Appeal dismissed. 

A. I. R. 1916 Oudh 333 

Stuart, A. J. C. 

Bishxoanath Singh and others— Plain, 
tills—Appellants 

v. 

Rampal Singh and others —Defendants 
Respondents. 

Second Appeal No. 172 of 1314, Deci¬ 
ded on 7th January 1916 from decree of 
Sub. J., Unao, D/- 29bh January 1914. 
Hindu Law—D<?bt by member-Nece..ily 
1 resumption There i. no prc.umption of 
necessity for debts by member or consent 
by other to alienation by one. 

Thero can bo no presumption that dobts in- 
currad by members of a Hindu joint family wore 
incurred for family necessity; the fact must bi 
proved by the creditor, although it bo difficult 
for him to adduce evidence on tho point owing 
to a long period having slapsod. Nor can. iu 
the case of a tramfor of family property by aoma 
members, there bo any presumption that the 
remaining members coaienfcid to ‘he tronsfor 

[P 884 0 1] 


Tara Shankar Sharma and Jag Mohan 
Nath Chak —for Appellants. 

Basdeo Lai —for Respondents. 


Judgment. — This appsul ^questions 
the legality of the decision of tho learned 
Subordinate Judge with regard to the 
liability ol tho appellants to satisfy the 
amounts due on the following deeds of 
further chargeas a condition precedent to 
redemption of ths deal of 5thSeptember 
1S72. (l) Another deed dated 5th Septem¬ 
ber 1872 (A 2) for Rs. 99 executed by 
Raojit Singh. (2) A deed dated 23rd 
July 1875 (A3) for R?. 200 executed by 
Ranmast. Mata Din and Bishwauath. 
(3) A deed dated loib September 1878 
(A4J for Rs. 1i 5 executed by Ranmast, 
Mata Din and Dulam. (4) A deed dated 
5th September 1879 (A5) for Ra. 137 
executed by Ranaust, Mata Din and 
Dulam. The relationships are as follows: 


RANJIT SINGH 
(dead) 


i 

Hanwaut 
I dead) 


Ranoias5 Desr.ij Mata Din 
(de»d) (dead) (dead) 
=3ukh-ani 
(wido.v). 

plaintiff-appellant. 


I 


i 

Riimoshwar, 
plaintiff- 

^ -appellant. 

Dulam Bishwauath. Ragburaj, Raghunindan 

(dead) plaintiff- plaintiff- plaintiff 

appellant, appellant. appellant! 

The consideration in A 2 was for 
Rs. 72-6-9 antecedent debt. 

2G-9-3 paid in cash. 


990-0 

Tho consideration in A 8 was for 
Rs. 200-0-0 cash. 

Tho consideration in A 4 was for 
Rs. 154-9 9 antecedent dobt due fcom 

cutants. 

20-6*3 paid in cash. 


176-0-0 

Tho consideration in A 5 was for 

cutants. autece ^ ont debt duo from oxe 






for which any of these debto XroT 

our re J. The learned Subordinate Jud-o 

allowed all these items, holding that 
here was a presumption in favour of m 
the sums having been borrowed for 
family necessity and of all the o-.par 
oeners having assented to the transfer’ 
The appeal question the admission oj 
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the documents inevidence red the finding 
as to necessity and consent. On the 
first point I find that the documents were 
rightly admitted in evidence and were 
rightly found to be proved. With regard 
to the second point there can be no pre¬ 
sumption that the surn3 in question 
were bo rowed for purposes of family 
neces-.ity. It was for the defendants-res- 
pondeLts to establish the point by evi¬ 
dence. They have not attempted to do 
thi6. The learned Subordinate Judge con¬ 
sidered that as a long period had elapsed 
and as it was difficult for the respondents 
to adduce evidence on the point it was 
opeu to him to presume that the debts 
had been incurred to meet the necessities 
of the family, but it was not open to him 
to make any such presumption. The 
respondents no doubt would have the 
greatest difficulty in adducing evidence 
or. the point at this stage, but that 
circumstance in no any relieves them 
from the obligation to do so. As to the 
consent of the co-parceners it is clear 
that Duluin, Raghuraj, Raghuuandan and 
Rameshwar did not consent explicitly to 
the execution of deed A 3, and that 
Bishwanath, Raghuraj and Raghunandan 
did net consent explicitly to the exe¬ 
cution of deeds A4 and A5. It is not 
proved that they consented impliedly. 
The learned Subordinate Judge was not 
at liberty to presume their consent. The 
respondents are, therefore, not entitled 
to recover any of the amounts paid in 
cash or on account of antecedent debts 
due from persons other than Ranjit 
Singh. I accordingly modify the decree 
as follows: 

The plaintiffs- appellants shall be en¬ 
titled to redeem the property if they pay 

(i) Rs. 776, (ii) Rs. 72-G 9, (iii) Com¬ 
pound interest at 104 per cent, per annum 
with yearly rest on Rs. 72-6-9 from 5th 
September 1872 to date of payment. 
There is no reason to reduce the rate of 
interest which is not unreasonable on 
or before 6th July 1916. 1 consider that 
in the circumstances of the case the par¬ 
ties should pay their own costs through¬ 
out. I d irect that this be dene. 

B.v./n.K. Appeal allowed. 
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Stuart, A. J. C. 

Sarabjit Singh and others —Defen¬ 
dants—Applicants. 

V. 

Gur Bakhsh Singh— Plaintiff—Respon¬ 
dent. 

Socond Appeal No. 112 of 1916, Deci¬ 
ded on 19th July 1916, against the dec¬ 
ree of Diet. Judge, Sitapur, D/-15th 
March 1916. 

Hindu Law—Debts—Joint family—Mort¬ 
gage by father ot high rate of interest—Suit 
for redemption—Power of Court to vary rate 
— Mortgagee must justify rate of interest— 
Burden of proof—Discretion on point of 
interest car, bi challenged in second appeal, 

Iu the case < f a further charge created against 
his family property by a member of a joint 
Hindu family, the burden of proof is on the per- 
s:n iu whos- favour the further deeds of charge 
were executed to establish that satisfaction of 
both the principal and interest due under the 
deeds was justified by the legal necessity of the 
family, and a Court not only has a discretion 
but is under an obligation to vary the rate of 
interest if it is not established thatthe necessity 
of the faniilv justified the rate charged. 

[P 335 C 1] 

To a cert .in extent the fixing of the rate must 
remain within the Court’s discretion, but its 
decision on the point can be challenged in second 
appeal. IP 385 C 1] 

Basudeo Lai —for Appellant. 

Mumtaz Husain and Chhail Behari 
Lai —for Respondents. 

Judgment. — The plaintiff sued to 
redeem a mortgage that had been execu¬ 
ted by his fathor. The plaintiff and his 
father are members of a joint Hindu 
family governed by the Mitakshara Law. 
The plaintiff asserted that he wa6 enti¬ 
tled to redeem the mortgago for four- 
fifths of the amount of the mortgage- 
money, as four-fifths of the mortgage- 
money, only had been advanced for legal 
necessity of the family. The defendants 
-mortgagees met his claim (amongst 
other pleas) with an assertion that the 
plaintiff could in no circumstances re¬ 
deem the mortgage unless he redeemed 
certain deeds of further charge. The 
plaintiff had uofc admitted the existence 
of those deeds or his liability under 
them. The lower CourtB have decided 
that the plaintiff was entitled to redeem 
the original mortgage for four-fifths of 
the amount advanced under it, provided 
that be satisfied such amounts as had 
been advanced under the deeds of fur- 
ther charge for proved family necessity 
and raid such interest cn those amounts 
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as it was necessary to pay for the bene¬ 
fit of the family. 

The defendants-mortgagees come into 
this Coart contesting the correctness of 
the finding of the Coarts below. They 
raised certain points some of which they 
have withdrawn, and there only remain 
for my decision the points raised in the 
third and fourth grounds of the memo¬ 
randum of appeal, that is to say, the 
question whether the Courts below had 
tbe right to reduce the interest under 
the terms of the deeds of further charge. 
The learned Counsel for the appellants 
has contested the right of the Courts 
below to reduce such interest. There 
can be no doubt as to the fact that they 
bad such a right, as the plaintiff was a 
member of a joint Hindu family and 
these deeds of further charge were exe¬ 
cuted by his father. The burden of 
proof was on the persons in whose favour 
those deeds bad been executed to esta¬ 
blish that satisfaction of both the princi¬ 
pal and the interest were justified by the 
legal necessity of the family. The Courts 
not'ouly had discretion but were under 
an obligation to vary the rate of interest 
if it were not established by the appel¬ 
lants that the necessity of the family 
justified as high a rate. The Courts 
found that portions of the principal had 
been borrowed for the neoessity of tbe 
family and that a certain rate of interest 
was a reasonable rate to award in consi¬ 
deration of that necessity. To a certain 
extent the fixing of Buch a rate must 
remain within the Court's discretion and 
I do not say that the appellants are not 
entitled to challenge in second appeal 
the propriety of the decision on the point. 
I am, however, satisfied that there is no 
cause for me to interfere in the matter. 
The order of the Courts below appears 
to me to be a very reasonable one. The 
rate of 12 per cent, simple interest whioh 
they have awarded is a rate which com¬ 
mends itself to me as a reasonable rate 
on which the money could have been 
borrowed on the security afforded. 

I therefore dismiss this appeal with 

COStB. 

B.v./b.k. Application dismissed. 


A. 1 R. 1916 Oudh 335 

Lindsay, J. C. 

Bismilla Beg —Defendant—Appellant. 

V. 

Azavi Ali Beg —Plaintiff—Respocdont. 

Civil Miec. Appeal No. 5 of 1916, 
Decided on 92nd February 1916, against 
order of Sub -Judge, Unao, D./.loth .Janu¬ 
ary 1916. 

Civil P. C. (5 of 1908), O. 9, R. 13 #n< j 
O. 17, R. 3 Default of defendant on adjourn¬ 
ed hearing—Deciiion on merit* though pro¬ 
tested to pass ex parte decree—Remedy is 
appeal and not application under R. 13 of 
O. 9. 

Where some of the defendant's evidence is re¬ 
corded and he makes default on an adjourned 
date of heariug and the Court proceeds to decide 
the suit on merits, although professiug to pass 
an ex parte decree, the defendant's remedy lies 
by appeal and not by application for setting 
aside the ex parte decree. [P 83d C 1] 

Rudra Dat Sinha —for Appellant. 

Brijnath Sharaga and Mahesh Prasad 
—for Respondent. 

Judgment. This a miscellaneous ap¬ 
peal directed against an order of the 
Subordinate Judge of Unao. It appears 
that the applicant was the deiondant in 
a suit for foreclosure in which issues 
ware fiaraed in the month of Maroh 1915. 
The 25th of August 1915 was fixed for 
the hearing of evidence in the oase. For 
that date the defendant-applicant sum¬ 
moned seven witnesses, three of whom 
were absent. The four who were in at¬ 
tendance were examined. The case was 
adjourned to the 31st of August 1915 on 
an undertaking given by the defendant' 
that be would produce the absent wit¬ 
nesses in Court on that date. The de¬ 
fendant and his witnesses failod to ap¬ 
pear on the 31st August 1915 and the 
Court proceeded to give judgment. The 
judgment shows that the evidence which 
had already been taken on behalf of the 
defendant was examined by the Court 
and although the Court professed to pass 
an ex parte deoree under the provisions 
of 0. 9, it is quite dear that the case 
was not decided in this way at all, and 
that the reference to 0. 9, in the judg¬ 
ment of the Subordinate Judge was 
wrong. The provision of the law whioh 
was applicable to the oiroumstances of 
this case is 0. 17, R. 3. After the case 
had been deoided, an application was 
put in by the defendant under 0. 9, 
B. 13. He asked the Court to set aside 
the decree and to have the ease started 
afresh, pleading that he had been detain 
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ed by rain on 31st of August and that he 
had thereby been prevented from reach¬ 
ing the Court in time. This application 
was refused by the Subordinate Judge. 
I have heard Counsel in support of the 
application aud I have also heard Coun¬ 
sel for the other side. Io appears to mo 
that the defen lant-applicant has mis¬ 
taken his remedy. As I have already 
'mentioned the provisions of O. 9, were 
act applicable to this case at all and the 
defendant ought to have sought relief 
by way of appeal against the decree of 
the lower Court. I am unable to give 
him any relief in this appeal, which I 
accordingly dismiss with costs. 

B.V./r K. Appeal dismissed. 


by Har Prasad Singh, the last male 
owner of the property in dispute, for the 
entry shows that Har Prasad had died 
by the time (25th November 1872) when 
th;s declaration was drawn up. But re¬ 
ferring to the pedigree filed in the case 
it is apparent that the declaration was 
signed by a good many of the co-sharers 
and that the others who were then in¬ 
terested did not sign because they were 
absent from the village on that date. I 
am bound by the finding of the lowei 
appellate Court that these documents 
constitute sufficient proof of the custom 
Pragi v. Baiju (l). 

The next point taken is that the plain- 
tiffs failed to adduce proof that there 
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Lindsay, J. C. 

Basdeo Singh — Defendant —Appellant, 


were no nearer heirs to Har Prasad than 
themselves. The appellant does not cite 
the name of any person whom he alleges 
to be nearer in degree tbau the plaintiffs 


»• 

Ram Phal Si ugh aud another —Plain¬ 
tiffs—Opposite Parties. 

Second Appeal No. G3 of 1014, Decided 
on lGth July 1015, from decree of Disfc. 
Judge, Faizabal, D - 12-12.1913. 

(a) Civil P. C. (1908), S. 101 — Custom- 
Sufficiency of proof—Second appellate Court 
is bound by finding of lower Courts. 

A second appo'late Court is bound by the find¬ 
ing of the lower C>urts that certain documents 
constitute sufficient proof of an alleged custom : 
4 0 C 71, lief to. [P 333 0 1] 

(b) Oudh Civil Digest (1912), Vol. 1, Ch. 7 
— Para 27. R. 3— As corrected—Effect of— 
No new rule is introduced. 

Rule 3, para. ‘272. Ch. 7, Oudh Digest (1912). 
Vol. 1. as corrected by the correction slip, dated 
19th February 1911, docs not introduce any new 
rule, but declares tho meaning of the rules as 
they stood before. [P 336 c 2 1 

Rudra Dutt Sinha— for Appellant. 

Ali Muhammad—tor Respondents. 

Judgment. — Three points arise for 
decision in this second appeal. 

The first is as to the existence of a 
custom by which daughters and their 
issue are excluded from inheritance. 
B >th Courts have found that this custom 
i 9 proved sufficiently by the statements 
recorded in the riwajiam an l ikrarmali- 
kau. The former document shows that 
the custom of exclusion prevails in the 
nvgmiua in which the property in suit 
b situated. The latter document em- 
| )0 jies a declaration by some of tho pro. 
priet »ry body to tho effect that the cus¬ 
tom set down in the riwajiam is tho cus¬ 
tom which obtains in their family. The 
learned Judge was in error when he 
vv rote that this declaration was attested 


and indeed th9 relationship of the plain¬ 
tiffs with the propositus does not seem 
to have been disputed. The Munsif, re¬ 
lying upon the pedigree and upon the 
kbewat which shows the devolution of 
the shares, was satisfied that the plain¬ 
tiffs are the nearest heirs and the learn¬ 
ed Judge has accepted this finding of 
fact. The appellant cannot succeed on 
this plea. 

The-third and the list point relates to 
costs. It is complained that the sum 
awnrdel to the plaintiffs as Pleader’s fee 
Rs. 75. is excessive. The suit was valued 
for jurisdiction at R 3 . 1,500 and the fee 
appears to have 1 been oorrectly calculated. 
Relianoe is placed upon the correction 
slip, dated 18th February 1914. at p. 88, 
of the Oodh Civil Digest^ which explains 
the meaning of the words “amount or value 
of the claim for the purpose of assess¬ 
ment of Pleader’s fee” and it i9 pointed 
out that this new rulo came into force 
after tho case was decided in tho Court 
below. I hardly think it correot to 
speak of the slip as containing a new 
rule. It only declares the meaning of 
the rules as they stood before. I hold 
that tho fee is correot. The appeal 
fails aud is dismissed with costs. 

B.V./R.K. _ Avveal dism issed. 

1. (1901) 4 O C 71. 

• Oudh Civil Digest (1912), Vol. 1, Ch. 7, para. 
272, R. 3, ns corrected by tho slip. 
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Stuart, a. J. C. 

Jadunalli Singh ana of/iers—Plaintiffs 
—Appellants. 

v. 

Bhalhuli Prasad —Defendant — Res¬ 
pondent. 

First Appeal No. 81 of 1915, Decided 
cn 4tb January 1916, from the decree of 
Sub-Judge, Lucknow, D/- 2Gbh July 
1915. 

(a) Hindu Law — Decree against Father 
—Son's liability—Execution against ancestral 
property—Debt must be proved to be immo¬ 
ral to escape liability. 

The sons in a joint Hindu family under the 
Mitakshara canuot sue to have the execution of 
a decree passed against their fathers upon a debt 
contracted by them, in so far as it is against the 
ancestral estate, set aside unless they can prove 
that the dobt -.vas contracted for immoral pur¬ 
poses: 15 Cal 117; (P C) and AIR 1914 Oudh 
310 Ref. [P 337 C 2] 

(b) Hindu Law -- Ancestral Property- 
Presumption—No presumption that property 
belonging to one member is joint ancestral. 

It is ihe duty of '.be members of a joint Hindu 
family, who assert that certain property is auces- 
tral, to prove that it is ancestral. There is no 
presumption that property belonging to a mem¬ 
ber of a joint Hindu family is necessarily joint 
ancestral property: HOC 244, Ref. 

[P 337 C 2] 

(c) Hindu Law—Joint family—Will—Pro-- 
perty acquired by will from father is self- 
acquired unless otherwise intended, 

Where a Hindu father bequeaths the property 
in hi3 hands to his sons by will, which the sous 
accept and under which there is no intention 
that the property should be held subject to the 
incident of survivorship, the property comes to 
the sons ns thoir self-acquired property: 14 0 C 
244, Foil. IP 338 C 1] 

Tara Shankar Sharma — for Appel, 
lants. 

Bisheshwar Nath Srivastava and Pra- 
tap Shankar —for Respondent. 

Judgment.—Bharat Singh, Bhag- 
wanb Singh and Ghandi Singh, the sons 
of Kali Singh, executed on 7th Septem¬ 
ber 1908 a deed of simple mortgage 
affecting a two annas share in the village 
of Salehnagar in favour of Bhabhuti 
Prasad. The three exeoutants of the 
mortgage-deed were the members of a 
joint Hindu family governed by the 
Mitakahara law. Bhabhuti Prasad sued 
on the foot of this mortgage aud obtained 
a decree under which he obtained an 
order for the sale of the two annas share. 
The 20th of February 1915 was fixed for 
the sale. On 10th February 1915 the 
two minor sons of Bharat Singh in the 
guardianship of their mother and th 9 
three minor sons of Ghandi Singh in the 
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guardianship of their mother instituted 
this suit for a declaration that the deed 
of mortgage of 7th September 1903 was 
invalid and that it did net affect the 
property secured. The learned Subordi¬ 
nate Judge dismissed their suit. They 
have filed the present appeal. 

The plaintiffs are sons in a joint family 
under the Mitakahara, and according to 
the decision of their Lordships of the 
Privy Council in Bhaglut Pershad Singh 
v. Girja Koer (1) they cannot claim 
against the purchaser of an ancestral es¬ 
tate under an execution against their 
fathers upon a debt contracted by them, 
unless they can prove that the debt was 
contracted for immoral purposes. It is! 
not extending this principle very far to 
lay down that they cannot sue to have 
the execution of a decree passed against 
their fathers, upon a debt contracted by 
them, in so far as it is against the ances¬ 
tral estate, set aside unless they can 
prove that the debt was contracted for 
immoral purposes, and the decision of a 
Bench of this Court in Gur Narain v. 
Gulzari Lai (2) is authority for the ex¬ 
tension of the principle. Thero is no 
suggestion that the debt in question was 
contracted for immoral purposes and on 
the facts it was clearly contracted for 
purposes that were not immoral. But 
apart from this, it was esssutial for the 
appellants to establish in the first in. 
stance that the property transferred was 
ancestral. It was decided in Rameshar 
v. Mt. Rukmin (3) that it is the duty of 
the members of a joint Hindu family, 
who assort that certain property is 
ancestral, to prove that it is ancestral. 
There is no presumption that property 
belonging to a member of a joint Hindu 
family is necessarily joint ancestral pro¬ 
perty. I agree with the learned Sub¬ 
ordinate Judge that the plaintiffs have 
failed to establish that the property 
transferred was ancestral property. 

In the first place they have bean un¬ 
able to trace it to the possession of any 
person beyond Kali Singh, their grand¬ 
father. Kali Singh devised this property 
by will. It has been argued in appeal 
that the oontents of this will have not 
been properly proved. I find that they 
have beau proper ly proved, the defen- 

1. 15 Cal 717=15 I A 99 (p 0). 

2. AIR 1914 Oudh 310 =25 1 0 917=17 o O 

318=1 OLJ 503. 

3. (1911) 14 O (J 244=12 I 0 770, 
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dant having proved the contents by 
secondary evidence and having first estab¬ 
lished his right to produce such evi¬ 
dence. The disposition of the property 
by the will in question is irreconcilable 
with any conclusion other than that it 
was treated by Kali Singh as his self- 
acquired proj arty. The fact that Kali 
Singh treated the property as his self- 
acquired property wci/d not prove, of 
course, that it was his seif-acquired pro¬ 
perty. 

But it is further to be noted that the 
sous of Kali Singh accepted the terms of 
the will, and their acceptance goes far 
to show that the property was the self- 
acquired property of Kali Singh. Fol¬ 
lowing the principles of the decision in 
Rar.ieshar v. Alt. Rukmin (3), it is clear 
that this property in the hands of Bha¬ 
rat Singh, Bbagwanb Singh and Chandi 
Singh was self acquired property, for the 
testator clearly dul not intend that is 
should be held subject to the incident of 
survivorship. In these circumstances 
the plaintiffs’ case would fail also, as 
they have not even established that the 
property transferred was joint family 
property or that they obtained any right 
or title therein by virtue of their birth. 
It is unnecessary to go into the other 
points raised in tbo appeal as the appeal 
must fail on the above findings. 

I dismiss this appeal. The appellants 
will pay their own costs and thosoof the 
respondents. 

B.V./r.K. Appeal dismissd. 

A. I. R. 1916 Oudh 338 

Kanhaiya Lal, A. J. C. 

Delhi and London Bank, Ltd. —Appel¬ 
lant. 

v. 

llam Ratan and others —Respondents. 

Execution Decree Appeal No. 2G of 
1015, Decidod on 22nd July 1915,against 
ordor of Sub-Judge, Lucknow, D/- 2Gth 
March 1915. 

(a) Decree—Execution—Power of Courl 
Court can make no addition other than costs. 

No addition can bo made by a Court exccutiug 
a decree boyond 6uch as ilie decree directs, other 
than tbo costs arising out of tbo execution pro¬ 
ceeding. IB 838 ^ 2] 

(b) Mortgage—Decree — Execution decree 
—No execution con be granted for any sum 
not covered by decree. 

Thus in mortgage suite, a decree absolute de¬ 
termines the umount which is recoverable from 
tbo mortgaged property and no execution crii be 
granted for any sum net covered by the decree or 
incidental to its oxccution. [P 338 0 2] 


(c) Mortgage—Decree—Execution—Premia 
paid by mortgagee decree-holder on account 
of insurance of mortgaged property ore not 
recoverable in execution. 

Where therefore a decree-holder claimed to 
add certain premia paid by him on account of 
the insurance of the mortgaged property agaiust 
fire subsequent to the date of the decree obtained 
by him on his mortgage, but the decreo did no; 
contain any authority for adding such premia, 
although the mortgage-deed empowered him to 
insure the mortgaged property against fire and 
to add the premia paid by him to the mortgage- 
money: 

Held: that tbo decree-holder could not recover 
the premia claimed by him. [P 839 G 1} 

(d) Decree—Execution—Objections—Judg¬ 
ment-debtor is not bound to put forward 
all possible objections at once — Matters 
omitted are not always res judicata—Civil 
P. C. (1908), S. 11. 

A judgment-debtor who puts forward objec¬ 
tions in the execution department is not always 
bound to put forward all possible objections once 
and for all. If he omits any, the matters which 
he omits and which wore never raised or decided 
cannot always bo treated as res judicata against 
him: Kaliam Singh v. Jagan Pramd ; 27 I C 
950; 13 A L J 102. Ref. [P 989 C 1] 

(e) Decree—Execution—Judgment acknow¬ 
ledging correctness of amount claim—He 16 
not estopped from objecting amount same 
being claimed subsequently unless shown to 
have knowledge of details. 

Where a judgment-debtor acknowledged the 
correctness of the amouut claimed in execution 
-on previous occasions, but objected to the same 
amount beiug claimed in subsequent execution 
proceedings: 

Held: that the judgment-debtor was not est¬ 
opped by his previous aekowledgment unless it 
was shown that ho had knowledge of the details 
of the amount previously claimed. [P 839 C 1, 

Bishesliwar Nath Srivastava— for Ap¬ 
pellant. 

liar Dayal —for Respondents. 

Judgment.—In this ca69 the mort¬ 
gagee claims to add certain premia paid 
by him on account of the insurance of 
tho mortgaged property against Gro sub¬ 
sequent to the date of the decree ob¬ 
tained by him on his mortgage. The 
mortgage-deed empowered the mortgagee 
to insure the mortgaged property against 
fire and to add the premia paid by him 
to the mortgage.money. The decree did 
not however contain any authority for 
adding such premia and it is a well- 
known principle governing proceedings in 
execution that no addition can bo made 
by a Court executing a decree beyond 
such as the decreo directs, other than 
the costs arising out of the execution 
proceeding. A decree absolute determines^ 
tho amount which is recoverable from 
tbo mortgaged property and no execution 
can be granted for any sum not covered 
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by that decree or incidental to its execu¬ 
tion. It is urged on behalf of the de- 
cree-holdei>nppellant that cn two previ¬ 
ous occasions applications for execution 
were male by him for the reoovery of 
money due under the decree with premia 
paid subsequent to the decree superseded 
but no objection was taken to those exe¬ 
cution proceedings by the judgment- 
debtor concerned. It is also urged that 
in those proceedings objections were filed 
! by the present judgment-debtor in regard 
to other matters and that the correct¬ 
ness of the amount for which the execu¬ 
tion was claimod was then either directly 
or indirectly admitted to be correct. 

It is not olear, however whether a 
knowledge of tb: fact that the amount 
claimed included the premia paid sub¬ 
sequent to the deciee absolute for sale 
had been brought home to the objector, 
and as hold-in Kalian Singh v. Jagan 
Prasad (l) a judgmeot-dobtor who puts 
I for ward objections in the execution de¬ 
partment is not always bound to put for¬ 
ward all possible objections once and for 
all. If he omits any the matters which 
he omits and which were never raised or 
decided cannot always be treated as res 
judicata against him. In an application 
made by the judgment-debtor ccucevned 
on 3rd May 1912, the Court was asked by 
him to grant him a year's time for pay. 
ment of the decree and the correctness 
of the amount then claimed was acknow¬ 
ledged. But whether that acknowledg¬ 
ment was based on a knowledge that the 
amount claimed inoludedthe premia paid 
subsequent to the deoree absolute for 
sale or not, is not dear and no argument 
m the nature of an estoppel oan be based 
on it. The appeal thorefore fails and is 
dismissed with costs. 


b.v./r.k. 


Appeal dismissed. 


1. A I R 1916 All 106=27 I 0 960. 
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Lindsay, J. 0. and Stuart, A. J. 0. 

oatrohan Lal and another— Plaintiffs 
“Appellants, 


v. 


Nageshar Prasad and others — Defen¬ 
dants “Respondents. 

“htlyml Diat ' G °“ d * 


(a) Family arrangement—Binding nature 
of—Formal contract between parties not ne¬ 
cessary. 

Id order to eonstiteta a binding family a r rauEo- 
ment it is not accessary that the-a should be 
any formal contract between the perils. Case 
taw rcferrrl. [£> 810 C 2] 

Such arrangements are given effect to, not od 
the ground that they amount to transfers of pro¬ 
perty, but because they constitute binding agree¬ 
ments between the parties frem which the law 
will not permit them to resilo [p an C 1 ] 

(b) Jurisdiction—Civil and Revenua Court* 
—Order of Revenue Court in mutation pro¬ 
ceedings doe* not confer title. 

No order of a Rev:nus Coait in mutation pro¬ 
ceeding? can per se operate to confer title. 

(c) Registration Act (16 of 1908)**S?i7 
tb)-Expressions “create", “declare” “as¬ 
sign" “limit", or "extinguish"—Meanings of. 

.. The expressions “create". “assign", “limit" or 
extinguish" in section 17 (b) of tho Registra¬ 
tion Act, all imply a definite ebaugo of legal ro- 
atiou to property by an expression of will em¬ 
bodied la tho documont referred to, and the ox- 
prossion "declare" imports a similar meaning. 
It implies a declaration of will, no! a more state¬ 
ment cffaci. IP 841 U 21 

(6) Registration A.l (16 of 1908), Ss. 17 (b| 
and 49—Petition of compromise filed in mu- 
ta . tl0 ” P roceec ^?S Family arragement —Ad¬ 
missibility— Registration not obligatory 

Whfre a petition by way of compromise is 
hied be.ore a rovenuo (\urt in a mutation o?s» 
between the members cf a family, and mutation 
is made in accordauco with it. such petition in 
spite cf its bsing nnregistere.i, is aubs-quontlv 
admissible iu oviaenco as preof cf a family ar¬ 
rangement, if it docs not creato or confpr'upou 
tho parties to it fresh and di'tiuot titles but 

Blmply rccogniscH cr acknowledges their antece¬ 
dent title?. For, in such a case it cannot be 
regarded as a dispositive documont requiring ro . 
gietration, but moroly as an admission, expressed 
m writing! of a title which was already in exi¬ 
stence and which was not called into being for 

b J oxe ® ut,on of the petition. 

. has m each case to bo interpreted 

* n ? dV of*? 4 fi »? d onfc it9 ,laUue purport 

O rK 4 / 565; 3 0 and ALR 319 18 

^ 9f : IP 840 C 2] 

e) Regulation Act (16 of 1908), S. 17 
(D) Document amounting to record of for¬ 
mal agreement regulating interest of parties 
in property Registration compulsory. 

Whore a document amounts to a record of a 
formal agreement which is to regulats the re? 

nnfm 0 ‘I* 6 , 1 ' 98t3 ol the P artiea in th ° property-’ 
not merely in present but 1 D future, it falls 

Sen'Ict t P i° t,9i0nS ° £ S ( 17 {b) of th * RapiBtra- 
tlon Act and requiros registration. (P 844 O 2) 

partie?** 4 * " Con,lruclion - Intention of 

The question of the true Interpretation of auv 
part.eular document should not be approached 
wlih any ready-made assumption conoernino tho 

nr<S»™ h\° 8a ‘ whloh lt iB ^tended to 
produce, but must be basad upon the intention 
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Ibo circumstances attending the execution of 
the document. [P 341 C 1 , 2] 

Muhammad Wa'.im and Zahar Ahmad 
—for Appellants. 

Adilya Prasad —for Respondents. 

Lindsay, J. C.—These four appeals 
have been referred for disposal to a 
Bench, the principal question involved 
being whether certain documents were 
admissible in evidence or not for want 
of registration. The documents to be 
considered were drawn up in the course 
of mutation proceedings pending in a 
Revenue Court between persons who 
were related as members of the same 
family. They are in the form of peti¬ 
tions addressed to the Court and it is 
admitted that in each case the Court 
made an order for mutation in accor¬ 
dance with what was expressed in the 
petitions addressed to it. The suits out 
of which the : e appeals have arisen were 
suits for the recovery of immovable 
property, and in each case a plea was 
taken by way of defence to the effect 
that the plaintiffs were estopped from 
suing. In each cise it was said thatthore 
had been what is called a “family settle¬ 
ment", a settlement which had been 
actsd on by the parties, and that the 
plaintiffs could not row be allowed to 
disturb an arrangement to which they 
themselves hal been parties. The docu¬ 
ments, the admissibility of which has 
now to he determined, were put forward 
in proof cf the settlement or arrange, 
ment upon which the defendants in each 
case relied. The facts have b39n sot out 
in the two referring orders and it ap¬ 
pears that the learned Judge who made 
them was led to do so by an apparent 
conflict of authorities in this Court, one 
being a ruling of his own in Audan Khan 
v. Asliraf Khan (l) the other being a de¬ 
cision of mine which is reported as Bam 
Samp v. Bindeshuri (2). 

It is true that there have been many 
decisions of various High Courts regard¬ 
ing the question of the admissibility in 
evidence of documents such a3 wo have 
before us here, that is to say, petitions 
by way of compromise presented to a 
Court in the course of disputes regard¬ 
ing immovable property between mom- 
b ?rs of a family. In some cf the numerous 
cises cited beforo us at the time of argu¬ 
ment, the documents were re jected on 

i 3 O & A L R 319. 

■2. [1915] IS O C 51=27 I C 93?. 


the ground that they fell within the 
prohibition contained in S. 49, Reeistra- 
tion Act; in other case3 it was held that 
the documents did not require registra¬ 
tion and could be received in evidence, 
although unregistered. Speaking for 
myself I am unable to perceive what pro¬ 
fit can be derived from tbs consideration 
of a host of apparently conflicting rub 
ings on a question of this kind, a ques¬ 
tion upon which it does not appear to 
me to be possible to lay down any rules 
or principles of universal application. 
Each case must be decided upon its own 
facts and the question of admissibility 
must te determined with reference to 
the law as contained in Ss. 17 and 49, 
Registration Act. If the document 
is one the registration of which is ren¬ 
dered obligatory by S. 17 then it cannot 
under S. 49, be received as evidence of 
any transaction affecting the property to 
which it relates unless it has been duly 
registered. 

But in order to ascertain whether or 
not the document in dispute is one of 
those which are amenable to the provi¬ 
sions of S. 17 the document has to be in¬ 


terpreted, and it is, I think correct to 
say that such differences of opinion re¬ 
garding the question of admissibility as 
are to be found in the cases upon the 
subject are to he attributed not to any 
doubts regarding the law to be applied, 
but to the fact that the documents con- 
sidered, beiDg susceptible of various in¬ 
terpretations, have been construed one 
way or the other in accordance with the 
evidence available for the purpose of 
showing what the intention of the par¬ 
ties really was. It is now settled law 
that transactions in the nature of family 


arrangements or settlements are to be 
enforced [cf. Lalla Oudh Beharee Lall 
v. Ranee Meua Koonwer (3) and the 
ruling of their Lordships of the Privy 
Council in Khunni Lal v. GobindKrishna 
Narain (4)]. And it is also settled by a 
long course of authorities that in order 
to constitute a binding family arrange¬ 
ment it is not necessary that there 
should 1)9 any formal contract between; 
the parties [cf. Lakshmibai v. Ganpat 
Moroba (5)ind Wi lliams v.Williams[0)i : 

"3. (16681 3 AgraH C R 82. „ 0 „ 

4. (1911)33 All 350=10 1 Cl<7=33 1 A 

(PC) 

5. (186S-69) 5 Bom H C R 12S. 

6. 2 Ch A C 291=35 L J Ch 419. 
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Such transactions are given effect 
to Dot on the ground that they amount 
to transfers of property, but because they 
constitute binding agreements between 
the parties from which the law will oot 
permit either party to resile. To quote 
the language of the judgment in Lalla 
Oudh Beharee Ball v. Banee Mewa 
Koonwer (3), which has been approved 
by their Lordships of the Privy Council: 

“The truu character of the transaction appears 
to U9 fo have been a settlement b:tween several 
members of the family of tbeir disputes, each 
one relinquishing all claim in respect of all pro¬ 
perty in dispute other than that falliug to his 
share and recognising the right of the other?, as 
they had previously asserted it, to the portion 
allotted to them respectively. It was in this 
light, rather than as conferring a new distinct 
title on each other that the parties themselves 
seem to have regarded the arrangement and wo 
think that it is the duty of the Courts to uphold 
and give full effect to such an arrangement.” 

And 80 when the particular transac¬ 
tion under consideration is of the charac¬ 
ter described in the above passage, the 
tendency of the Courts in interpreting 
documents put forward in proof of 6uch 
a transaction has been, not to regard 
them as dispositive documents which 
require registration but as admissions, 
expressed in writing, of a title which 
Svas already in existence and which was 
not called into being for the first time 
by the execution of the particular docu¬ 
ment which is under consideration. It 
is quite true, as observed by Chamier, J., 
in a case which has been cited to ns 
Bharosa v. Sikhdar (7), that all compro¬ 
mises are not based upon the assumption 
that one of the parties has some antece¬ 
dent title to the property allotted to 
him and I agree that even a compromise 
between members of the same family 
relating to a dispute over immovable 
property may be thrown into a form 
which would p-eclude all notion of the 
admission of a pre-existent title. The 
question of the true interpretation of any 
particular document is not or, at any rate, 
should not be approaohed with any ready¬ 
made assumption concerning the nature 
of the legal effect which it is intended to 
produce. It ought not to be assumed off¬ 
hand that the document relates to a 
transaction amounting to an admission 
of previously existing title, nor again 
ought it to be assumed that it was in¬ 
tended to take effect as a formal instru¬ 
ment the purpose of which is to creat- 


fresh titles. In all cases the real ques 
tion fordecision is, ‘What was the inten¬ 
tion of the parties ?” and that question 
must be decided upon the evidence which 
discloses the circumstances attending 
the execution of the document: and in 
dealing with evidence of this kind two 
facts have to ho borne in mind. One is 
that a binding family arrangement may 
be come to without the execution of an> 
formal contract at all. The ether is that 
do order of a Revenue Court io mut3tioD- 
proccedings can per se operate to icnfer 
title. 

Consequently when, as here, we have 
to construe a petition addressed to a Re¬ 
venue Court in the course of mutation 
proceedings, we have to consider the 
situation of the parties at the time when 
the document was presented and to de¬ 
duce from the surrounding circumstances 
what the parties intended by laying the 
petition before the Court. S. 17 (b) of 
the Registration Act requires the re¬ 
gistration of non-teBtamentary instru¬ 
ments which purport or operate to create, 
declare, assign, limit or extinguish, 
whether in present or future, any right, 
title or interest, whether vested or con¬ 
tingent, of the valuo of one hundred 
rupees and upwards to or in immovable 
property, and we have now to consider 
whether the documents in dispute in 
this case fall within this category. And 
here, I think, I may usefully refer to a 
judgmeut of West, J., reported as Sakha- 
ram Krishnaji v. Madan Krishnaji (S), 
in which the language of S. 17 (b) has 
besn judicially interpreted. The learned 
Judge points cut the meaning which is 
to be attached to the word "declare" in 
the context. He demonstrates that the 
expressions "oreate,’' "assign," "limit" 
or ‘'extinguish,’’ all imply a definite 
change of legal relation to property by 
an expression of will embodied in the 
document referred to," and that the 
expression "declare" must import a 
similar meaning. The term implies a 
declaration of will, not a mere statement 
of fact, and so the learned Judge bold 
that a letter containing an admission, 
direot or inferential, that a partition 
once took place does not "declare" a 
right within the meaning of the section. 
The document which he had to consider 
was, he held, an acknowledgment that 
there had I een, in times past, a partition 

8 . (1860-81) 5 Bom 232. - 
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between the brothers who signed it and 
the defendant, and ho went on to point 
out that an acknowledgment of a parti¬ 
tion was distinct from an instrument of 
partition, calling attention to the faot 
that the me of the expression "acknow¬ 
ledge” in S. 17 (c) showed that a dccu- 
ment containing an acknowledgment 
must be something different frcm the 
instruments ro'ened to in S. 17 (b). as 
otherwise S. 17 (c) would be super¬ 
fluous. 

Coming no w to the document in d is - 
pufco in Appeals Nos. 423 and 429, we 
have the following facts to consider. 
The property with which the two suit 3 
are concerned consists of the mortgagee 
rights in a two-anna share in Mauza 
Mataria Karma, which were created in 
favour of one Balgovind under a regis¬ 
tered deel of mortgage which was exe¬ 
cuted in the year 1832 together with the 
further mortgagee rights created in ros- 
peefc of the same property and in favour 
of the same mortgagee by a deed of 
further charge drawn upou the same day 
as the mortgage. At the time these 
deo's were executed Balgovind had four 
sons, Sheonarain Lal, Hanwant Prasad, 
Umod Rai and Satrohan Lal. In the 
year 1894 an agreement was executed 
between Balgovind and his two sons 
Hanwant and Umo 1 Rai. It was stated in 
this document that Hanwant, Uraed and 
Satrohan, three of the sous of Balgovind 
were already in possession of 3/4tbs of 
lialgovind’s property. It was declared 
that Balgovind was te remain in posses¬ 
sion of the residue ( = l|4th) for the 
period of his lifetime without power of 
alienation and that after his death his 
widow was to hold possession in like 
manner. When she diod the one fourth 
share was to be divided among the three 
sons just nominated. It i3 admitted that 
Balgovind’s widow got possession after 
her husband's death: and she died on 
8 th April 1903. It is proved that after 
the death of the lady applications for 
mutation wore made in the Revenue 
Court, one on hohalf of Satrohan Lal and 
the sens of his two brothers Hanwant 
Prasad and Umod Rai and the other by 
Nageshar Prasad and Harihar Prasad, 
tho sons of Balgovind sother 6on Sheona- 
raiu Lal. On 25th September 1903 two 
petitions were put in before tho Revenue 
Officer in charge of the mutation proceed¬ 
ings. 


i One of these wa3 the original of 
Ex. A 18 on the record and relates to 
the interest which Balgovind had as a 
mortgages in Mauza Mataria Karma. 
The other referred to certain other pro. 
perty which Balgovind had owned in 
Mauza Bijaura. The Revenue Court 
was informed by means of these petitions 
that tho dispute regarding the inheri¬ 
tance to Balgoviud's property had been 
amicably settled and that tho parties had 
corns to an arrangement by which the 
two son9 of Sheonarain Lal had been re¬ 
cognised as tho owners and pos3093or3 
of tho mortgagee interests in Mataria, 
while Satrohan Lal and the sons of his 
two other brothers Umed Rai and Han¬ 
want Prasad had been recognised as the 
owners and po93033ors of the property 
in Bijaura. The Rovenuo Court was in¬ 
vited to take notice of this arrangement 
and to order mutation accordingly, and 
it is proved that mutation was thereafter 
made a3 desired and that tho parties 
have ever since been in possession in ac¬ 
cordance with this arrangement. The 
present suits were brought in the year 
1913, one by Satrohan Lai and Mt. Shiam 
Kali the widow of Mahadeo Prasad, son 
of Hanwant Pr*9ad (Suit No. 64), and 
the other (Suit No. 72) by the three 
sons of Umed Rai. The defendants in 
each Casa were Nageshar Prasad son 
of Sheonarain Lal and Rajeshri Prasad 
and Shiam Kishore, tho grandsons of 
Sheonarain through tho latter's son Hari¬ 
har Prasad. In each ca9o the claim was 
for a portion of the mortgages rights in 
Mataria and in each case the plea was 
raised that the suit was barred by re¬ 
ason of the arrangement come to in the 
mutation procaedinga which were held in 
1903. 

These defendants pub forward the- 
petition Ex. A-18 dated 25th Septem¬ 
ber 1903 a3 proof of a family arrange¬ 
ment. The first Court rejected this 
document on the ground that it was 
inadmissible for want of registration 
and finding the other isaucs in favour of 
the plaintiffs decreed their claims. In 
appeal the District Judge has hold that 
the document did not require registra¬ 
tion, that it was admissible in evidence 
and was sufficient proof of a family set¬ 
tlement by which tho plaintiffs were 
bound, lie has dismissed both suits ac¬ 
cordingly and, in my opinion, his judg¬ 
ment is correct and should be main- 
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tiined. I am of opinion that the peti¬ 
tion of which Ex. A-18 is a certified 
copy was not a document which required 
registration under S. 17 (h), Registration 
Act. It appears to me to he nothing 
more than an acknowledgment of a title 
already in existence and that it dees not 
on the face of it purport or operate to 
create, declare, assign, limit or extinguish 
a right, title or interest in immovable 
property, using tho word "declare" in 
the sense referred to in the judgment of 
We9t, J., cited above. The parties were 
all members of the same family, sons and 
grandsons of Balgovind Lal. Taey were 
claimants of the latter’s property and 
they desired recognition of their claims 
by tbe revenue authorities to whom they 
applied for entry of their names in the 
revenue records. Tho Revenue Court, 
which bad no authority to conclusively 
determine any question of title in issue 
between the parties, was eventually 
requested to cause entries to be 
made in tbe land records so as to give 
affect for revenue purposes to the set¬ 
tlement which the parties had made for 
themselves, and this being tbo view I 
entertain of tho facts I am unable to 
hold that it was the intention ot the par¬ 
ties that the petition so presented to the 
tabsildar should be treated as the expres¬ 
sion of a formal contract between them. 
In short, it appears to me that the docu¬ 
ment was merely intended to give the 
Revenue Court notice that there was no 
longer any dispute between the parties 
whioh Btood in the wiy of a mutation 
order beiDg made. I agree, therefore, 
that the document was admissible in 
evidence and that it proved a family 
arrangement constituting a bar to tbe 
entertainment of these suits. 

I may notioe here that another ques¬ 
tion relating to the adoption of Sheo- 
narain Lal was raised in these appeals. 
The finding of the lower appellate Court, 
whioh is a finding of fact, has been at¬ 
tacked on various grounds hero. It ap¬ 
pears to me that tho appellants have not 
put forward any ground whioh in law 
would justify our interference with the 
finding, but the matter need not be dis¬ 
cussed in view of my opinion that the 
suits could not be maintained. I would 
dismiss both these appeals Nos. 428 and 
429 with costs. I turn now to the other 
two appeals Nos. 461 and 462 of 1914. 
These appeals have sprung out of two 


suits brought by the plaintiff-respondent, 
Mfc. Janab Began), for recovery of shares 
of certain properties. Tho facts are as fol¬ 
lows: One ilt. Mamni or Mammin Be¬ 
gan) was the owner of a 3-anDa 2-pio 8- 
krant share in two villages named Dular 
Mau and Bhulsi. It has been stated in 
tbe pleadings and also in the judgment 
of tbe lower appellate Court that this 
lady died towards the end of the year 
1903, but according to what is to be 
found in the certified copies on record of 
the mutation proceedings which took 
place after her death she died on 26th 
December 1908. I think this latter date 
must be tho correct one, otherwise it is 
difficult tc understand why thero should 
have been such delay in applying for 
mutation; there seems to be no doubt 
that the application for mutation was 
first made in the beginning of tbe year 
1909. 

Mt. Mamni left a husband Haidar 
Khan, and four sons Neaz Ahmad, Sultan 
Ahmad, Ismail Kbau and Fazl Hay at. 
She also left three daughters, one being 
tbe present plaintiff Janab Begam, an¬ 
other Khudaija Begam, and a third Nisar 
Begam. The sons applied in January 
1909 for mutation claiming that their 
mothor's property should be recorded in 
the revenue registers in their names in 
equal shares. The application was op¬ 
posed by tbe father and two of the 
daughters in a petition dated 12th Fe¬ 
bruary 1909. One of the daughters, 
Nisar Begam, took no part in the pro¬ 
ceedings. In this latter petition it was 
stated that Haidar Khan and the two 
daughters Janab Begam and Khudaija 
Begam were also heirs ofMt. Mamni and 
were entitled to have mutation made in 
their favour to the extent of their shares 
under the Mahomedan law. Subse¬ 
quently two petitions were put in, one of 
which was the original of Ex. 4 on the 
record. This was dated 27th February 
1909 and was signed by Haidar Khan 
and his four sons. Haidar Khan repre¬ 
sented to the Revenue Court that he had 
come to terms with his four sons. He 
stated that a one-fourth share cf Mam¬ 
ni s estate had been given to him by the 
sons, Which ho was to hold for his life 
without power of alienation and that he 
bad agreed to acoept this arrangement. 
Ho further stated that after his death 
the one-fourth share was to be equally 
divided between the four sons and that 
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no ooc else was to have any rights in it. 
I'o asked that mutation should be made 
accordingly, and it is proved that an 
order for mutation was subsequently 
made in this ssnse. 

On 4th March 1909 another petition 
was- put in by the two daughters Janab 
and Khudaija. This was signed by the 
four brothers also. The daughters re¬ 
presented that they too had arrived at a 
settlement with their brothers, that they 
had been given land measuring 6 bighas 
10 biswas and 18 biswansis consisting 
of certain specified plots and had been 
placed in possession of the same. They 
added that the land had been given 
to them rent (revenue?) free and that 
thoir brothers had undertaken the 
liability to pay the revenue chargeable 
in respect of these plots. It was added 
that if at any time the lands specified 
should go out of the possession of the 
two Udi©3 by reason of the partition of 
the village, the brothers underlook to 
give the two sisters land of equal area 
out of thoir own share*. Ex. 3 i 3 the 
certified copy of this petition. 

The two suits now brought by Janab 
Begam relate one to the share of her 
mother’s property and the other to the 
share of her father’s property. Haidar 
Khan having died in the year 1912, the 
four sons contested the suits, claiming 
(l) that the suits were barred by a cus¬ 
tom of the family excluding daughters 
from inheritance and (2) that the suits 
wert3 also barred by reason of the family 
arrangement arrived at in tbe course of 
the mutation proceedings. 

The first Court held that the custom 
set up by the defendants was proved. 
The learned Additional Judge in appeal 
has found that it was not, and there is 
no longer any discussion regarding this 
matter. 

As to the other defence the first Court 
held that there was a family arrange¬ 
ment, the evidence of whiob was to be 
found in Ex. 3. The Muusif was of opi¬ 
nion that this document was admissible 
ia evidence although unregistered, be¬ 
cause, as he said, orders of Court do not 
require registration. In appeal the Judge 
dissented from this view and relying 
upon the judgment of my learned collea¬ 
gue in Audan Khan v. Asliraf Khan (1) 
expressed the opinion that the document 
required registration and could not be 


received in evidence, as it was not regis¬ 
tered. 

Was this a correct decision? In ray 
opinion it was. Here again we have to 
look to the surrounding circumstances 
and also to the languago of the document 
relied upon and in this connection we 
must also consider the language cf the 
petition which was put in by the father 
Haidar Khan and his four sons (Ex. 4). 

If we examine the language of these 
two documents carefully, it seems to me 
that they cannot be interpreted as mere 
admissions or acknowledgments cf exis- 
ting title. They go much further than 
this. Thus in the petition put in by the 
father we find not merely a declaration 
that he has received a one-fourth share 
of the property with a life-interest only 
hut also a further declaration of an agree¬ 
ment between himself and his sons that 
after his death this cne-fourth share is 
to devolve upon his sens in equal shares. 
And again in the petition of compromise 
put in by the two daughters we have the 
statement of an undertaking on the part 
of the four brothers that they wculd he 
liable in the future to make good to 
the36 ladies any loss of these lands resul¬ 
ting out of a partition of the mauza. 

It is impossible, in my opinion, to 
resist the conclusion that in this case it 
was the intention of the contracting par¬ 
ties that these documents should bo trea¬ 
ted as the record of a formal agreement 
which was to regulate their respective 
interest in the property not merely in 
present but in future and in this view 
there can, I think, be no doubt that the 
documents did require registry'on under 
tbe provisions of S. 17 (b) of the Etg's- 
tration Act. And so, although it may bo 
said that the documents are evidence of 
a family settlement between members of 
the same family who were asserting 
claims to tLe same property, it mast bo 
held that the parties intended to and did 
come to a formal settlement drawn up in 
a manner which attracted the operation 
of the above section of the Registration 
Act. In no sense cau it be said that either 
Ex. 3 or Ex. 4 amounts merelv to an 
admission or acknowledgment of f.re- 
existent title. The judgment of tbe 
lower Appellate Court in these two 
appeals is, in my opinion, correct and fcha 
appeils Nos. 461 and 462 should, I think 
be dismissed with costs. 



1916 Jaipal v. Emperor (Stuart, A, J. C.) Oudh 345 


Stuert, A* J. C.—I referred the deci¬ 
sion of these appeals for decision to a 
Bench, and was led to do so partly by 
the wording of the head note in Ram 
Sarup v. Bindeshuri (2), which on closer 
examination I find to Ke not altogether 
accurate as it does not st;ato the decision 
of the learned Judicial Commissioner. 
The head-note is as follows:— 

“ Where a petition of compromise filed in a 
mutation case was relied upon as a family arran¬ 
gement, held, that it did not r.'quire to be regis¬ 
tered under S. 17 of the Registration Act as it 
did not create or confer any fresh title but was 
only in the nature of an agreement by which an 
antecedens title in the parties was acknowledged 
and defined. M * 

I consider that the head-note should 
have run— 


“ Where a partition of compromise filed in a 
mutation case was found by the Court to contain 
a recital of the terms agreed upon under a family 
arrangement, held, that it did not require to be 
registered under S. 17 of tho Registration Act as 
it did no; create or confer any fresh title but 
was only iu the nature of a recital of the terms 
of the agreement by which an antecedent title of 
the parties was acknowledged and defined,**" 


Subject to the above remarks, I con¬ 
cur with the judgment of the learned 
Judicial Commissioner of to-day’s date. 
I do not consider that there is anything 
in his judgment which conflicts with the 
view that I took in the case reported as 
Audan Khan v. Ashraf Khan (l). In 
that case the petition of compromise did 
not contain a recital of the term 9 of a 
family arrangement, bub it created a 
fresh title. It did net recite the terms 
of an agreement by which an antecedent 
title of the parties was acknowledged 
aud defined, but it purported in itself to 
be an instrument creating title and, 
therefore required registration. The 
distinction is well brought out in the 
decision of West, J., in Sakharam Knsh - 
tiaji v. Madan Krishnaji (8), where the 
learned Judge pointed out that in a case 
in which the paper contained anaoknow- 
ledgment that there had been a partition 
but was not in itself the instrument of 
partition it could ba received in evidence 
although it had not been registered. I 
agree, accordingly, with the order pro- 
poeed by the learned Judicial Commis¬ 
sioner that Appeals Nos. 428, 429, 461 

and 462 of 1914 should stand dismissed 
with costs. 


k ca( *' Dote of the case is given in 18 C 

oi —iLd. 

"This conforms with the head-note of the * 
case reported in 27Ind. Cas. 988,-Ed. 


By the Court.— Id compliance with 
the judgment of to day’s date Second 
Civil Appeals Nos. 428, 429, 461 and 462 
of 1914 stand dismissed with costs. 

B v./r.k. Appeal dismissed 
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Jaipal and others '-Accused — Appel¬ 
lants. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 301 cf 1915, De¬ 
cided on 13th October 1915, from the 
order of Sessions Judge, Fyzabad.D/. 9th 
September 1915. 

Penal Code (I860), S. 97—Right of private 
defence of property when available flated— 
Right mutt have been previously determined. 

The right cf private defence of property can 
only exist in favour of the person who p:s$es=es 
a clear title to that property, and not in cases 
where no such title has been determined and in 
the parties c- ocse to refer the determination of 
their rights to the arbitration of their own arms: 
Case law discussed (.P 247 C 2] 

F . G. D . Lincoln —for Appellants. 

Government Pleader—lor the Crown. 

Judgment.—The five appellants have 
been convicted by the learned Sessions 
Judge of Fyzabad of an offence under 
S. 302, I. P. C., and sentenced to trans¬ 
portation for life. The appeal has been 
throughly argued on their behalf by a 
learned and experienced counsel. He 
has abandoned certain of the grounds 
stated in the memorandum of appeal, 
and has confined himself to putting for¬ 
ward a plea of private defence of pro¬ 
perty. The facts of the case have been 
fully discu36ed by the learned Sessions 
Judge. The view whioh ho takes of tho 
evidence has been examined by me in the 
light of the depositions upon the reoord 
and I consider that the Judge has arrived 
at a correct appieoiatioo of the facts 
upon the evidence before him. These 
facts may be summarised as follows: 
A certain plot in the village of Filkha- 
wan, in the Fyzabad District, was record¬ 
ed in the name of Rams&ran Thakur who 
died about 1906 or 1907. Such title as 
he possessed in the plot and in other 
plots, whioh was apparently of a pro¬ 
prietary or under-proprietary nature 
was recorded after his death in the re¬ 
venue papers in the name of his widow 
Lai Dei. Lai Dei is a pardanashin woman. 
After the death of her husband she re¬ 
sided in the house of hie father, Raghubar 
Singh. 
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The enjoyment o? these plots remained 
with Lai Dei, but as she was a pardana- 
shin woman who resided with her father- 
in-law, it would appear that Raghubar 
Singh actually managed the property on 
her behalf. Raghubar Singh died in 
December 1914. Croj s were then stand¬ 
ing upon those plots. On the death of 
Raghubar Singh, Bhabhut Singh anl 
others appeared to havo set up a claim 
to succeed to these plots on the grounds 
that they were the ancestral property of 
Ramsaran, that on the death of Ram- 
sarau the title had passed to his father 
Raghubar Singh and that on the death 
of Raghubar Singh the title passed to 
them as collaterals. They treated the 
entry of Lai Dei’s name as fictitious and 
assertod that Lai Dei had no title to the 
property. It is not clear on the record 
that this was the exact nature of the 
title asserted by Bhabhut Singh and his 
assooiate3, but the leirued counsel for 
the appellants and the learned Govern¬ 
ment Pleader agree that the title assart¬ 
ed by them was of this nature. Lai Dei 
on the other hand asserted that the pro¬ 
perty in question was the self-acquired 
property of her husband Ramsaran and 
that as such she had legally succeeded to 
it. There is a conflict of evidence as to 
the enjoyment of the crops which were 
standing at the time that Raghubar Singh 
died. Each party asserts that they cut 
and enjoyed those crops. I now’ come to 
the situation at the time of the riot. 
After the rabi harvest had been reaped 
the fields naturally remained fallow. 

The learned Sessions Judge has found 
rightly that neither side at first exercised 
acts of ownership over the fields after 
they had beau fallow. Lai Dei executed 
on 4th May 1915 a registered lease of 
five plots including No. 2415 in favour of 
Jagta Brahman. On the .afternoon cf 
28th Juno 1915, Bhabhut Singh went on 
field No. 2415 with certain ether persons 
and proceeded to plough it. Jagta, Jaipal, 
Nepal, Sarju and Kamta proceeded to the 
8pot carrying lathis. They attacked 
Bhabhut Siugh’s party and a free fight 
took place in the course of which 
Bhabhut SiDgh received serious injuries, 
whicu resulted in his death. Injuries of 
varying degrees of severity wore received 
by other members cf Bhibbut Singh’s 
party iu the course of the fight. The 
learned counsel for the appellants does 
not press the plea that was taken in the 
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grounds of appeal to the effect that Jagta 
and Kampta were not present at the 
time. He abandons that plea and does 
not contest the finding of the learned 
Sessions Judge, which I find to bs a 
correct finding, to the effect that all the 
five appellants were presont at the time. 
The case fer the appellants as presented 
by tb6ir learned counsel is that Lai Dei 
bas been established od the ovideuco to 
nave had title to the field that she leased 
the filed to Jagta, that Bhabhut Singh 
and hi3 party commit tod the offence of 
criminal trespass by taking possession of 
the filed, that they wore endeavouring 
to manufacture evidence by ploughing its 
surface, that the appellants were entitled 
in exercise cf the right of privatedefence 
of the field, to eject Bhabhut Singh and 
his party, that they did not exercise more 
violence than was necessary for their 
purpose and that they are thus entitled 
to an acquittal. This is the case argued 
by the learned oounsel for the appellants. 
In support cf it ho relies on the wording 
of the Indian Penal Code with respect to 
the law of private defence and upon two 
decisions, ono in Queen-Empress v. Nar - 
sang Pathabhai (l) and the other in 
Hafiz Ali v. Emperor (2). 

The first decision lays down that when 
a person is in possession cf land with 
good title and is ejected illegally by an¬ 
other person and proceeds to remon¬ 
strate with the trespasser, and when a 
fight takes place after such remonstrance, 
the legal owner of fcho land is ontitled to 
plead a right of private defence if he 
does not inflict more harm than the cir¬ 
cumstances of the case justify him in 
exorcise of his right. The secoud deci¬ 
sion dees not go quite so far. It lays 
down that when a person is attaoked 
while doing a lawful act, he is eutitledto 
stand his ground and defend himself and 
that the law does not intend that he 
must run away t:> have recourse to the 
protection of the public authority. I do 
not consider that the Bombay decision 
should be followed in its entirety. It 
almost appears to countenance adootrine 
that a man who proceeds to dispossess a 
trespasser vi et armis is protected under 
the provisions of the Indian Penal Code 
in his action, aud I can find no justifica¬ 
tion for the acceptance of a doctrine of 
that nature. If the Oudh_dec ision 

“ lT (1890) 11 Bom 441, 

2. (1907) 10 0 C 19G. 
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countenanced that doctrine, [mighthave 
had to refer the decision of this appeal 
to a Bench in order that the point might 
be farther considered. I do not however 
find that the decision of this Court has 
laid down such a broad or such a general 
proposition as that hid down by the 
learned Judges who decided the Bombay 
case. The decision of this Court goes no 
farther, in my opinion, than stating that 
suoh a person whose legal title is beyond 
dispute i3, while in possession of pro¬ 
perty, entitled to resist an attempt to 
deprive him of his property by force 
provided that he does not exercise 
greater violence than the circumstances 
of th8 case warrant. To that doctrine 
no reasonable objection can be taken. 


But here the case is completely diuer- 
ent a9 I do not find that the title of the 
appellant to the plot in question is estab¬ 
lished. Upon the evidence it is impos¬ 
sible to say whether Bhabhut Singh and 
his party suoceaded to the field in ques¬ 
tion on the death of Raghubar Singh or 
whether the title is with Lai Dei. The 
question is one for the determination of 
a oiyil Court. It has not yet been de¬ 
cided. It is clear upon theovideuce that 
both parties claimed title to the field in 
dispute and that after the rabi harvest 
was reaped the field lay fallow, neither 
side being in possession of it. The party 
of Bhabhut Singh managed to get there 
first and took possession. Their title 
may or may not have been a good title. 
Tho other side, instead of applying to 
the proper authorities for relief, pre- 
ferred to take the law into their own 
hands. The case here is thus a case in 
whioh the dispute was between two 
parties both of whom were determined to 
vindicate their supposed rights by un¬ 
lawful force. According to the decisions 
of the Allahabad High Court in Queen- 
Empress v. Prog Dal (3), King-Emperor 
v. ha in (4) and Emperor v. Kadhu 
bingh (o) no question of private defence 
can arise in such a oase. I consider that 

the learned Judges of the Allahabad High 

Court who decided those oases laid down 
the correct law upon the point. 

The right of private defence of pro¬ 
perty can only exist in favour of the 
person who possesses a clear title to that 
property, and where no suoh fcit!« Ua 

3. (1898) leu All 459. -— 

4. (1902) 24 All 148. 

(1902) 21 AU 298. 
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been determined no right of private de¬ 
fence of property can exist. In a case 
such as this, ia which tho parties chooso 
to refer the determination of their rights 
to the arbitration of their own arras, 
such a plea is untenable. I, therefore, 
decide tho point against the appellants. 
I have further to consider (though the 
point his not besn expressly argued) 
whether on the evidence the offence 
thu3 established is that of murder or 
culpable homicide not amounting to 
marder. I have ro hesitation in finding 
that the learned Sessions Judge took a 
correct view on this point. Tho nature 
of the injuries inflicted upon Bhabhut 
Singh negatives any conclusion other 
than the conclusion that his assail¬ 
ants caused his death in pursuance 
of an intention of causing suoh bodily 
injury as they knew to be likely to have 
that result, and the evidence further 
established that the death of Bhabhut 
Singh was likely to be caused in the 
prosecution of the common intention of 
the five appellants, and they are thus all 
liable to conviction for murder in con¬ 
sequence. It is not open to me in the 
circumstances to interfere with the 
sentences, as tho sentence inflicted is 
the minimum sentence allowed by the 
law. I, thorefore, dismiss this appeal. 

B.V./r.k. Appeal dismissed. 
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Kanhaiya Lal and Kendall, A. J.Os. 

Mt. Salcha Bibi —Defendant—Appel¬ 
lant. 


Oudh Commercial Bank, Ltd., Fyzabad 
Plaintil) —Respondent. 

First Appeal No. 123 of 1914, Dooided 
on 7th August 1916, from decree of Sub* 
Judge, Fyzubad, P/- 6th July 1914. 

(a) Pftrdanaihin Lady — Transaction by — 
Knowledge—Bu«den of proof. 

Whero tho genuineness of a deed exeoutod by 
a pardanshin lady is iu question, tho burden 
lies on tho parson in whose favour it was oxo- 
cutod to provo that tho lady understood the 
naturo and oharaclor of tho transaction ovi- 
doncod by tho deed and that she signed it fully 
understanding it. [ p o| ft n qi 

(b) Pardanthin Lady—Husband and wife 
jornt exccutatn* - Effect - Free agent - 
Mentai capacity mu.t be taken into account. 

iJv ? °* ecutod b y ** pardanshin 

^’ Dt } y . wlthhor t husband and it is found 
?°l og B0 , sho a °tod as a free agent and 
was duly informed of what sho was about, the 

Un? ! hftt i ho hu8band w as a joint exocu- 

SSI r ? 0t ma ^ e kh0 exeout 'oa of the 

aoea by her the less voluntary, although ho 



348 Oudh Mr. Saleh a Bibi v. Oddh 
• 

may 'o;n 1 to have been the moving spirit in 
the negotiation o? the loan evidenced by the 
deei : A I II 1014 Cal 223, Dist. IP 349 C 2] 

In order to determine whether a pardanshin 
lady was a free agent in entering into a transac¬ 
tion and appreciated the result of her act, the 
whole attendant circumstances must bj looked 
to, regard being had to her mental capacity. 

[P 349 C 2] 

(c) Evidence Act (1 of 1872), S. 65, 
Cls. (a) (f)— Mortgage suit—Failure to obtain 
original —C-rtified copy produced—Second¬ 
ary evidence was held admissible- Registra¬ 
tion Act (16 of 1908). S 57 (5). 

L'Iid plaintiff, having failed to obtain the 
original of a mortgage-deed in possession of the 
defend mt, produced its certified copy. Out 
of the three witnesses to the deed one was dead. 
The rem lining two, on being shown the copy, 
could not rome nber whether they had witnessed 
the dead ; but one of th=m stated that the 
executants mentioned in the copy had executed 
a mortgage-doid at or about the time entered 
in the copy. The plaintiff examined auother 
person who prove 1 a note in a private paper cf 
the plaintiff about payment of interest due on 
the deed : 

Held: that the copy was admissible in evidence 
under S. 05, Cls. (a) and (f). Evidence Act, read 
with S. 57 (5), Registration Act : 

Held: further, tbit the mortgage deed was 
sufficiently proved. IP 350 C 1, 2] 

Wazir Llasan —for Appellant. 

Gokaran Nath Misra , Mahendra Deo 
Varma and Monohir Lai — for Respon¬ 
dent. 

Judgment. —Tho suit cut of which 
this appeal has arisen was brought on 
foot of a mortgage, dated 29th July 1901, 
executed by Mt. Saleha Bibi and Riasat 
Husain her husband. The suit was for 
recovery of Rs. 27,712-9-G principal and 
interest. The prayer was that the de¬ 
fendants bo ordered to pay that sum 
with future interest and cost3 by a date 
fixed, and that in caso of default the 
property mortgaged be put to sale. 
Riasat Husain, defendant 2, remained 
absent. Defonlant 1 denied the execu¬ 
tion of the deed, aud stated that she 
aloce was the owner cf tho properties 
mortgaged, that she wa9 a pardana3hin 
woman, that she never put her mark on 
any deed knowing it to be a mortgage, 
that she did not borrow any money 
from the plaintiff Bank, that her hus¬ 
band defendant 2 managed her property, 
and that sho used to put her finger 
marks on papers wherever ho'required 
her to do so, having confidence in 
him. The plaintiff denied that she 
was a pardanishin woman, and alleged 
that both defendants were joint owners 
of the property mortgaged. 

The property mortgaged consisted of 
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shares in villages Basti Cliak Golra and 
Chak Dhondri in the Azimgarh district, 
and grove No. 351 in village Dandwa of 
the Fyzabad district. The document in 
suit was registered at the Jalalpur 
Registration Office in the Fyzabad dis¬ 
trict. The learned Subordinate Judge 
found that Mt. Saleha Bibi was a parda- 
nashin woman, but that the mortgage- 
deed in suit was genuine and for consi¬ 
deration, that Mt. Sileha Bibi duly 
executed it and at the time she fully 
understood it3 effect, and that she exe¬ 
cuted it with her free consent and for 
consideration. He uiio found that of 
the property mortgaged the two villages 
belonged to Mt. Saleha Bibi alone, and 
the grove to Riasat Husain alone. On 
the above findings he decreed the suit 
as brought, allowing six months’ time 
for payment of the money. Mt. Seleha 
Bibi has appealed, impleading the plain- 
till Bnk as respondent. 

The finding that Mt. Saleha Bibi was 
a pardanashin woman is not challenged. 
That being so, the burden of proof was 
properly throve n by the learned Subor¬ 
dinate Judge upon the respondent to 
prove that the appellant understood the 
nature and character of the transaction, 
and that 9ho signed the deed fully 
understanding it. It is urged’in this 
appeal that oxecution an l attestation of 
the deed is not proved, and that it is not 
proved that the appellant received any 
consideration. The appellant is daughter 
of one WilayefcJaban. It is admitted that 
Wilayet Jahan owned the two villages 
now under mortgage and also Bhsrcha- 
kia, a third village in the Azamgarh 
district, that be made a gift of this 
property to his wife Mt. Rahiman Bibi 
in lieu of her dower, that he died 40 or 
45 years ago, that his widow died about 
15 years ago, and that the appellant was 
married to Riasat Husain about 30 years 
ago. It is admitted also that after 
Riasat Husain came into the family by 
marriage, be managed the estate for his 
wife and his mother-in-law. The estate 
consists of other villages besides the 
three referred to. It is alleged for tho 
appellant that she had not tho slightest 
knowledge of tho document in suit nor 
of a prior document of H92, to which 
we shall have occasion to refer. In 1910 
one Hakim Mohammad Husain obtained 
against Riasat Husain, on the basis of a 
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mortgage, a decree for sale of village 
Bharchakia. 

The appellant alleges that when Mata 
Prasad, a mukhtar of hers, brought to 
her notice that Riasat Husain had mort¬ 
gaged one of her villages, she first came 
to know that he was dealing with her 
property. Sim proceeded to file a suit 
for a declaration that village Bharchakia 
belonged to her and was not saleable in 
execution of Hakim Mohammad Husain's 
deoree. The suit was dismissed in the 
first Court, but she obtained the decree 
she sought on 30bh May 1913 from the 
High Court at Allahabad. A copy of 
the judgment of that Court is Ex. 22 on 
this record. It may he noted here that 
Riasat Husain did not appear to defend 
that suit, which was decreed on her 
sweariug that the village belonged to . 
h9r under a deed of gift from her 
mother. The fact that Riasat Husain 
executed the mortgage of her village 
Bharchakia is strongly relied upon on 
behalf of the appellant as showing the 
abuse by him of tbo confidence reposed 
in him. 

The mortgage-dead in suit bears the 
signature of Riasat Husain and the 
mark of Mt. Saleha Bibi, whose name is 
entered by the pen of Riasat Husain ; 
and the witnesses thereto are Narsingh 
Narain, Raja Ram, and Malik Qa9im 
Husain. The document itself i9 in the 
handwriting of Riasat Hu9ain. It is 
certified as presented for registration by 
Mt. Saleha Bibi and Riasat Husain. The 
endorsement under S. 58, Registration 
Act certified that it was attested by Mt 
Saleha Bibi, who was identified by 
Malik Qasim Hussin and Malik Amjad 
Husain. To prove the oiroumstances 
attendant upou the execution and re¬ 
gistration of this document the respon¬ 
dent called the above three persons and 
also one Azim, an old and trusted ser¬ 
vant of the Bank. Raji Ram was for 
many years a servant of Riasat Husain 
being employed upon his private busi¬ 
ness, he having taken in his own capa¬ 
city certain leases of villags. Narsingh 
Narain was a person who was specially 
deputed by the Bank to see the transac¬ 
tion through and to hand in a cheque 
for Rs. 8,000, the consideration money 
for the deed, as soon as the transaction 
was completed, while Malik Qisira 
Husain, the third witness, was a oousin 
of the appellant. 


The second person to indentify her 
before the Sub-Registrar, Amjad Husain, 
is a step-brother cf Qisim Husain also a 
cousin therefore of the appellant. The 
evidence of the above witnesses, which 
has been carefully reviewel by the 
learned Subordinate Judge, proved be¬ 
yond doubt that the document wa3 exe¬ 
cuted by the lady, who also attested it 
in the presence of the Sub-Registrar. 
They also proved that at the time the 
document was explained to her lb was 
not a case o? somebody simply reading 
the document through from beginning to 
end. It is proved that the Sub-Regis¬ 
trar definitely asked her if she approved 
of the mortgage of her villages for 
Rs. 8,000 and she said, " Yes. ” Both 
Qa9im Husain and Amjad Husain, who 
are related to the lady, made efforts to 
minimize the value of their evidence as 
far as they could. But we agreo with the 
learned Subordinate Judge that the cumu¬ 
lative effect of the evidence on this point 
places beyond doubt the execution and 
attestation of the document by the lady. 
We have no doubt in the circumstances 
in the case that she actod as a free agent 
and that 9he was duly informed of what 
9 he wa9 about. For the appellant our 
attention has been called to a recent case 
reported as Badiatamiessa Bibi v. Am- 
bica Charan Ghose (l); but the circum¬ 
stances of that case are not on all fours 
with the present case. In that case the! 
lady was indeed proved to have executed 
a document at the solicitation cf her' 
husband and was held to have executed 
it under his domination: but it was fur¬ 
ther proved that, when not undor his 
influence, Bhe had a short time before 
persistently deolined to execute a docu¬ 
ment of much the same nature as the 
later one. It is evident that on this 
question as to whether the lady was a 
free agent, and appreciated the result of 
her act, the whole attendant circum¬ 
stances must be looked to. The mental 
capacity of the lady being considered, it is 
to be seen whether the oiroumstances ol 
the case indicate a strong probability in 
favour of her voluntary execution. The 
consideration set out in the deed is “to 
pay a previous debt owing to the Bank and 
and for indigo business." The previous 
debt owing to the Bank has been, in our 
opinion, dearly substantiated. It con¬ 
sisted oj_apreyious mortgage-deed dated 

1. A I R 1911 Oal 283=28 I OloT 
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19th January 1392, where Rs. 5,000 were 

borrowed for indigo business (wa6to 

ijavat nii). As it was the case of the 

respondents that the payment of this 

mortgage-doe 1 constituted the major 

part of the consideration of the deed in 

suit, they called upon the appellant to 

produce tho original, which she failed to 

lo. They produce a certified copy, which 

the lower Court considered was not sufli- 

ciently proved; but we do not agree with 
! •. 

it. 

This former deed was as stated by 
Qasim Ilusain on behalf of Mt. Saleha 
Bibi, Mt. Itahiman Bibi and Riasat 
Husain, and in it was mortgaged tho 
village Basti Chak Gulra. Qasim Husain 
was one of tho witnesses to this deed, as 
appears from tho certified copy thereof. 
Another witness was one Sajjad Husain 
1). W. No. 6. Tho latter on being shown 
tho certified copy pleaded his entire ina¬ 
bility to remember, without his actual 
signature, whether ho had witnessed any 
such document. Qisira Husain also re¬ 
fused to prove tho dead, on being shown 
this certified copy. But the latter, al¬ 
though evidently endeavouring to help 
tho case of the appellant, was fain to 
admit that ho knew well that the two 
ladies and Riasat Husain did jointly 
execute a deed in favour of the Bank uo- 
warda of 20 years ago, though he could 
not remember if ho had attested it or 
not. Witness 3 to this former docu¬ 
ment, the copy of which is Ex. 30, was 
Ali Husain Pleader, who is proved tc 
have died 8 or 10 years ago. Tho evi¬ 
dence of Mr. Sham Sunder Lai, a Bank 
employee, proved quite dearly this for¬ 
mer transaction, and also the transac¬ 
tion now in suit. Ex. 2 is* a letter or 
application in the handwriting of Riasat 
Husain, signed by him on his own be¬ 
half and that of Mt. Saleha Bibi, asking 
for a loan of Rs. 8.000. It bears an en¬ 
dorsement by Rai Saran Das Bahadur, 
Manager of the respondent Bank, to tho 
offset that these were old . customers, 
that they still owed something under a 
document of 1892, but that they had paid 
a good deal towards interest and ‘hat 
thin loan ought to be granted. Bslow 
his report follow notes of approbation by 
three other Directors of the Bank. The 
figures given by Rai Ram S.iran - 1 '? 
Bahadur in this note have been proved 
by Sham Sunder Lai, who also proved 
that from time to time Rs. 1,750 had 


been paid towards interest due under 
the present mortgage. It is not, of 
course denied that the moving spirit in 
tho negotiation of these loans was Riasat 
Husiin. Wo have admitted tho copy 
Ex. 30 in evidence under S. G5, Cis. (a): 
and (f), Evidence Act, read with S. 57l 
(5), Registration Act, having regard to 
the statement of Qasim Husain and Mr. 
Sham Sunder Lai. 

It will be remembered that the former 
loan was taken for tho purpose of indigo 
business, an! that the Latter loan pur¬ 
ports to have been taken to pay off tho 
Bank’s old debt and for indigo business. 
In this connexion the evidence of Mt. 
Saleha Bibi is of the utmost importance. 
This lady was examined on commission. 
It is pleaded on her bohalf that she is an 
ignorant pardanashin woman, hut her 
‘ evidence oleaily shows to tho contrary. 
It shows that she had execute 1 and re. 
gistered inukhtariurons for purposes she 
kno vand understood. A suit was ins¬ 
tituted on her behalf a few years ago on 
tho basis of a mortgage entered into by 
Mt. Farhat Jalian and others, and in that 
suit she obtained a decree for sale of 
village Jaldipur, which she purchased. 
She understands how that suit came 
about under her instruction to one Mata 
Prasad and how Jal lipurcomes to belong 
to her. She was able to say what powers 
she conferred on her mukhtars by rnukh- 
tarnamas and what powers she withheld 
from them. She described herself how 
Mt. Rahiraan Bibi caused her name to bo 
entered in Government papers in respect 
of some property five or six years before 
her death. 

This all shows that she is not an 
ignorant woman. She admitted putting 
her mark on the present document, al¬ 
though she pleads ignorance of its con¬ 
tents and it results. This took place in 
Jalalpur. She lives in Pawai in tho 
Azamgarh district ten mile3 away, but 
she stated that she had gone to Jalalpur 
owing to a wedding in her family. She 
stated that Riasat Husain had married 
a second wifo and that relations between 
herself and Riasat Husain became some¬ 
what strained ever since that happened. 
Since the time of that marriage Riasat 
Husain, 6ho stated, had lived for the 
most part at Bharchakia with his new 
wifo, only visiting Pawci occasionally. 
His second marriage took p’ace before 
the execution of the deed in suit; for she 
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stated that she and the second wife were 
both present at Jalalpur for this wed¬ 
ding. It is evident from this that Riasat 
Husain’s power to dominate her will was 
to some extent reduced from the time he 
took a second wife, to whom he trans¬ 
ferred the major part of bis affections. 
The knowledge which Jit. Saleha Bibi 
has betrayed about the indigo factory 
is further a clear indication that she 
must have understool the purport of 
the present deed. She stated her know¬ 
ledge that there was an indigo factory 
upon her estate, but insisted that it was 
Riasat Husain's own private speculation. 
It being admitted that both the docu¬ 
ments wore engineered by Riasat Husain 
and that the major portion of the hypo¬ 
thecated property would seem to belong 
to Mt. Saleha Bibi, it is evident that if 
Riasat Husain was running the indigo 
factory as his private speculation, his 
conduot in persuading the appellant to 
sign a document hypothecating for his 
own ends would be extremely suspicious. 

It appears that a European took a 
lease of land from Wilayet Jahan, father 
of Mt. Saleha Bibi and built this indigo 
faotory, which was eventually acquired 
by Wilayet Jahan. Jit. Saleha Bibi 
proved this and added that the factory 
was revived 20 or 22 years ago by Riasat 
Husain. She admitted that Riasat 
Husain had no money of his own, and 
that in the annual expenses of the factory 
ho probably employed the estate money, 
she denied that she ever took any inter¬ 
est in the faotory, but admitted that her 
mother probably did. She knew that 
the factory stopped running over ten 
years ago. If Mt. Saleha Bibi were an 
ignorant pardanashin woman, with no 
knowledge of her affairs or of what 
Riasat Husain was doing and so much 
under his power as to sign these two 
documents helplessly, how comes it that 
she had this intimate knowledge as to 
the history of the indigo factory? She 
knows how it came into existence, she 
knows how her father acquired it, she 
knows how it was revived and she knows 
when it ceased to work. Her statement 
that it was restarted 20 or 22 years ago 
is very significant, when the date of 
Ex. 30, namely January 1892, is oonsi- 
uered; At that time the indigo business 
in this country was not in a deoadent 
condition and we have no doubt that she 
and her mother assented to the faotory 


being worked, as it seemed to afford pro¬ 
spects of an increased income to the 
estate. Asked about the consideration 
of the deed in suit, a3 to vt hoi her she re- 
coived a cheque or cash, sho said that 
she received neither cheque nor cash hut 
then pretended ignorance as to what tha 
word cheque meant, saying that it meant 
either a butcher or a thing which was 
found in front of doors. In this we agree 
with the learned Subordinate Judge that 
she betrayed the dishonesty of her de¬ 
fence. 


nave to uaKe 


- . .- wuoiujujDlUU 

Lx. 27. This is a copy of tha khowat of 
village Basti Chak Gulra cf the year 
1303 Fasli. This shows that Riasat 
Husain’s name was substituted in the 
column of owner by reason of a gift. 
Ex. 28 shows how, after substitution of 
his name, he was appointed lambardar. 
The original record of the mutation pro¬ 
ceedings which led to this correction in 
the khewat would have been weeded, but 
it is particularly noticeable that although 
Mt. Saleha Bibi was examined at great 
length, 10 months after Exs. 27 and 2$ 
had been placed uron the record, her 
learned Counsel was very oareful not to 
address any question to her with refer¬ 
ence to any deed of gift in favour of 
Riasat Husain. Copies of khawats of 
Chak Dhondri or Bharchakia are not 
upon the record. The execution of any 
deed of gift upon whiob Riasat Husain 
could have founded his right to mutation 
was a circumstance peculiarly within fcho 
knowledge of Mt. Saleha Bibi ; and this 
studied reticence on her behalf must 
ordinarily affect the presumption as to 

abuse of confidence which we are invited 
to make. 

Mt. Saleha Bibi has sworn that at 
Fawai she lived entirely alone. If Riasat 
Husain had desired to take advantage of 
her insDiated and helpless condition as 
is suggested, it would have been espeoted 
that he would have obtained her signa 
Jure to this mortgage, at one of his visits 
to Pawai. and that the last phoe whiob 
would have been selected would have 
been Jalalpur at the time when she was 
surrounded by all her relations. The 
respondent evidently took every care to 
see that the proceedings were above aus- 

ES* 0t ? 9 . of , . tbo lad y'8 relations. 
Qasim Husain is himself a witness to the 
document, while Amjad Husain, his 
brother, was also present. Both these 
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parsons identified Mt. Saleha Bibi before 
the Sub-Registrar. Amjad Husain in 
fact states that when he stated that Mt. 
Saleha Bibi was behind the parda the 
Sub-Registrar would not accept his st ate¬ 
ment until he had gone again behind the 
parda, and had again seen Mt. Saleha Bibi. 
Among the various relations who would 
have been prasent at the wedding the 
names oi these two persons at least have 
been di=closed, as available to advise and 
protect her. And one of them was also 
a witness to the 1892 document of which 
Ex. 30 is a copy : and they have, by 
their evidence, shown themselves as pre¬ 
disposed in her favour. The estate was 
admittedly managed for 10 or 15 years 
by Mt. Rahiman Bibi'sservants, no doubt 
with some advantage to themselves, be¬ 
fore Riasat Husain's appearance. It is 
not suggested that they were removed 
when Riasat Husain married Mt. Saleha 
Bibi. It is quite likely, in fact we may 
almost say probable, that distressed at 
finding themselves relegated to their 
original subordinate position, with all 
prospects of gain taken from them, some 
of them would have been eager to bring 
to the attention of the ladies any abuse 
by Riasat Husain, to their detriment ot 

the confidence reposed in him. 

It is proved that when Mt. Saleha Bibi 
wished to execute a power-of-attorney, 
she had numerous persons available, bhe 
had Nasir Bag. an old and trusted ser- 
vant, who has given evidence for her in 


this case and she haa admitted executing 
a power-of atterney in favour of him, 
Riasat Husain and Mata Pra?ad, Durga 
Prasad and Abdul Ghafur 6 or 7 years 
before she gave her evidence in February 
1914. 

It is remarkable that Riasat Husain, 
who is now said to be dead, carefully 
kept out of the way during the trial both 
of the present suit and of the former de¬ 
claratory suit by the appellant. On six oc¬ 
casions the respondent applied for sum¬ 
mons to procure his attendance and at 
last prayed that he should be examined 
on commission, which the learned Sub¬ 
ordinate Judge declined. l - ar from his 
having deceived Mt. Saleha Bibi into 
executing a document the result of which 
she did cot fully appreciate, we are of 
opinion that it is quite probable that the 
present denial is the result of a conspi¬ 
racy between the appellant and her hus¬ 
band. From the circumstances of the 
case we have therefore no hesitation in 
finding that Mt. Saleha Bibi was not a 
person of weak apprehension, and that 
she and her mother before her, having 
allowed Riasat Husain to manage the 
estate for them, willingly assented to a 
loan being raised with a view to make 
profit out of the dormant indigo factory. 
We therefore dismiss this appoal with 
costs. An extension of three months 
from this date is granted for the deposit 
of the monev by the appellant. 

B.V./a.K. Appeal dismissed. 
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A, I. R. 1916 Sind 1 

Trait, J. C. and Crouch, A. J. C. 

Dnani Bux —Appellant. 

v. 

Emperor —Respondent. 

Criminal Appeal No. 68 of 1915, De¬ 
cided on 16th September 1915, against 
the decision of Seas. Judge, Larkana. 

Penal Code (45 of 1860), S. 84—Nature of 
mental derangement necessary for exemp¬ 
tion of liability stated. 

Under S. 84, I. P. C., it is not every mental 
derangement that exempts an accused person 
from criminal responsibility for his acts, but 
that derangement must be shown to be one 
which impairs the cognitive faculties of the ao- 
cused i. e., the faculty of understanding the 
nature of his act in its bearing on the viotim or 
in relation to himself, I. e., his own responsibi¬ 
lity for it; 23 Cal 604 Ref. [P 1 C 2] 

Gopaldas Ghurbamal —for Appollant. 

E. Baymond —for the Crown. 

Judgment. —The accused made- a 
brutal and sudden attack upon his wife, 
Khairi. He pursued her out of her 
house into the road and then out her 
down from behind with an axe, causing 
her death. These facts are admitted and 
the defenoe raised is that of insanity. 
As to this the Sessions Judge found that 
the accused though mad was not entitled 
to the benefit of the exception under S. 
84, I. P. 0. We are not able to follow 
the line of reasoning by whioh the Judge 
arrives at this conclusion, for we do not 
understand in what sense he uses the 
word delirium; but it is quite clear that 
this conclusion is cosreot. 

The evidence of iusanity is that the 
accused 15 or 20 days before this orime 
had suffered from fever, that the Hakim 
who treated him was of opinion that his 
m ‘^was affeoted by a disease whioh he 
called mania” and that after his reco¬ 
very the aooused behaved in an eooentrio 
manner. He used to abuse his friends 
1916 S/1 tc 2 


and would climb trees and sit there until 
brought down. These facts are admitted 
and do indicate mental derangement, 
but it is not every mental derangement 
that exempts an accused person from 
criminal responsibility for his acts. This 
was pointed out in the case of Queen- 
Empress v. Kader Nasyer Shah (l). It 
was said there that an affection of the 
will or emotion subjecting the offender 
to insane impulses is no excuse and that 
though there may be a mental derange¬ 
ment of some sort, that derangement 
must be shown to be a derangement 
which impairs the cognitive faculties of 
the acoused i. e., the faculty of under¬ 
standing the nature of the aot that he 
has committed. 

This is the rule embodied in S. 84, 
I. P. C., which lays down two and only 
two tests, viz., that (l) by reason of un- 
soundness of mind the acoused is incap¬ 
able of knowing the nature of the aot; 
(2J or that for the same reason he is in- 
oapablo of knowing that what he is do- 

mu 8 18 c 0lther wronS or °°ntrary to law. 
ihe first inoapaoity refers to the aoou- 

sed s inability to understand the aot in 
its bearing on the viotim and the seoond 
is the inability to understand the aot in 

fc ° h> m self i, 0 M liig own r9apon _ 

aibility for it. It is only when the 
mental unsoundness leads to this form 
of incapacity that the aooused is entitled 
to the exoeption accorded by S. 84, 

x • u. 


now as to the first inoapaoity, the 
acoused did understand the nature of the 
aot as it affeoted the deceased. On this 
point jt is significant that the aoousel 
had prior to this orime auspeoted his 
wife of infidelity. This delusion had 
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commission of the act and it leads to the 
inference that he knew what he was do¬ 
ing and that he killed his wife inten¬ 
tionally because he wished to punish her 
for her infidelity. As to the second in¬ 
capacity it is also clear that accused was 
aware of his responsibility. After the 
crime he said “I am bahosh”, and told 
the Head Constable that he knew noth¬ 
ing about the oflenco and that the axe 
was not his. What do these statements 
indicate except that the accused was 
oonscious that he was to blame? We 
think therefore that although the mind 
of the accused was deranged, it was not 
a derangement that affected his cogni¬ 
tive faculties. Ho intended to kill his 
wife; ho knew that he was killing her 
and he knew that he was doing some¬ 
thing wrong and contrary to lav/. 

We therefore confirm the conviction 
and sentence and dismiss this appeal. 

V.R /R.K. Appeal dismissed. 


A. I. R. 1916 Sind 2 

Pratt, J. C. and Eoyd, A. J. C. 

Khudadad— Plaintiff—Appellant. 

v. 

Moriokhan and another —Defendants 
Respondents. 

First Appeal No. 9 of 1914, Decided on 
24th September 1915, against decree of 
A. J. C., Sind. , _ t 

Civil P. C. (1908), O. 41 , R. 1-Date of 
decree and judgment—Judgment given but 
pasiing of decree made conditional Date 
when d scree is passed must be considered as 
dote of judgment and decree—Three months 
interve ning between such judgment and de- 
cree—Time for appeal runs from latter date. 

Whoa a Court gives a judgment but refuses to 
rive a decreo till the succeesful party complies 
with a certain condition, the Court vertnally 
postpones «bo decision of the suit. The effect of 
such an order is to pronouuco a provisional 
judgment, which does not become operative 
until the decree is prep ired. The latter datotis the 
dato of tho judgment ns well as th ® 

from which limitation runs. ♦ 

Where therefore a Court by its judgment 
directed that the decree was to be prepared only 
after a certain amount duo as penalty was paid 
and tho decree was actually signed three months 
after tho judgment on tho day when the penalty 

W JTeW^'that timo commenced to run, for the 
purpose of appeal from the date of the dccreo: 
6 All. 520; Ref. to. 5 S. L. R. 47, 1 S. 

Parsram Tolaram —for Appellant. 

Bewachand Vasanmal —for Respon- 

Pratt, j. c. — This was a suit for a 
declaration to compel defendant to ellect 


mutation of names in the Collector’s 
register in respect of land which he had 
sold to the plaintiff. The Judge decreed 
the suit subject to the condition that 
plaintiff should pay to the defendant prior 
to the mutation of namesasumof R3. 300, 
balance of the purchaie-money, and a 
sum of Rs. 150 for damages. The plain¬ 
tiff appeals in respect of this condition 
of Rs. 150. A preliminary ‘objection 
taken is that the appeal is time-barred. 
The judgment of the lower Court was 
delivered on 11th August 1913, but as 
the Judge considered that plaintiff was 
liable under the Stamp Act to pay a 
penalty on the sale-deed, the Judge 
ordered that the decree should not be 
drawn up until that penalty had been 
paid. By various orders from time to 
time the period for paying penalty was 
extended and the decree was prepared 
and signed on 21st November 1913, the 
dale on which the penalty was eventual¬ 
ly paid. 

The appeal wa9 filed on 17th February 
1914, and i3 therefore time-barred un¬ 
less plaintiff is entitled to treat this 
latter date as the starting point for limi¬ 
tation. The cases cited in argument 
refer to S. 12, Lim. Act. A party is not 
entitled to an allowance for the interval 
between the delivery of judgment and 
the signing of the decree under that sec¬ 
tion, unless tho delay inobtaining copies 
was duo to decree not being prepared or 
signed. This was the decision in the 
case of Topandas v. Manager, Encum¬ 
bered Estates (l). So also if the plaintiff 
has not applied in time for copies of 
judgment and decreo, ho will not be 
excused on the ground that the decree 
was not in existence at the date of his 
application, for the decree relates hack 
to the date of judgment and he must 
make application for a copy of decree in 
reference to that date, and if he does not 
do so, the delay is not due to time re¬ 
quisite for obtaining a copy. This was 
so decided iu the case of Lakhootnal v. 
Joomromal (2). But the present case 

rests on grounds qnite distinct from b. 

or indeed S. 5 Lim. Act. The delay in 
the preparation of the decree was not an 
administrative delay due to the laches 
of the officer of the Court—but the Court 
by its own order directed that tho decree 
should no t he drawn up on tho_day_thj^ 

1. (1911) 5 SLR 47=1010210. 

2. (1907) 1 S L R 71. 
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it gave judgment. Now the decree as 
pointed out in Ranjit Singh v. Ilahi 
Bakhsh (3) is: 

“in sabstiDce as well as in form the mouthpiece 
of the suit in its immediate result and without 
It the dispute betweon the parties would not be 
intelligible." 

When therefore the Coart gave a judg¬ 
ment but refused to give a decree, the 
{Court postponed the decision of the suit, 
ft said in effect, lam prepared to decide 
the suit in accordance with this judg¬ 
ment but I shall not do so until you 
.have paid the penalty under the Stamp 
Act. The effect of this order was to 
make the judgment delivered on 11 th 
August 1913 a provisional judgment, 
which did not become an operative judg¬ 
ment until 21st Novembor 1913 when 
preparation of the decree was ordered. 
We think the latter date is the date of 
the judgment as well as of tho decree 
from which limitation run3 and that the 
appeal is therefore in time. On the 
merits the case is a very simple one. The 
lower Court imposed upon the plaintiff 
the condition that he should pay Rs. 150 
damages before the mutation of names 
waB effected. The covonant in the sale- 
deed a 9 to mutation of names imposes 
no other condition than that the balance 
of the purchase-money should bo first 
paid. The case for the condition as to 
damages rests solely on an alleged oral 
agreement, but we think that evidence 
of this oral agreement was wrongly ad¬ 
mitted by tho lower Court for it is ex¬ 
cluded by S.* 92, Evidence Aot. Mr. 
Rawnohand attempts to apply one or the 
other of the first three provisos to that 
section. The first proviso refers to proof 
of any faot which would invalidate any 
dooument but this is not the case here 
for the defendant had admitted the vali¬ 
dity of the deod and seoks to vary it. 
The seoond proviso refers to separate 
oral agreements as to any matter on 
which a dooument is silent, and which 
is not inconsistent with its terms. Now 
the oovenant as to mutation of names 
maybe something separate and distinct 
from the transaction of sale. But grant¬ 
ing this the fact remains that there is a 
oovenant as to mutation of names in the 
dooument and so the document is not 

i wL “ fc - h ° P °! nt and the °°ndition 

pleaded is inconsistent with that con- 
vepant. Then as to proviso thr ee there 
3. (1888) 6 All 620. -- 
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oan be no question of a condition prece¬ 
dent for the defendant would not have 
signed the deed if the payment oi dama¬ 
ges was a condition precedent. There is 
a covenant in the sale-deed a 3 to muta¬ 
tion of names and it is not, therefore 
open to the defendant to vary the terms 
of it by an oral agreement. The appeal 
must therefore succeed. 

We vary the decree of the lower Court 
by granting the plaintiff an injunction 
requiring defendant to effect mutation of 
names on payment of the purchase- 
money of P.s. 300 only. The order of 
the lower Court as to costs must also be 
varied. We direct that the defendant 
should pay costa of the plaintiff both in 
the lower Court and in thi 3 appeal. 

Appeal allowed with costs. 

V.R./r.K. Appeal allowed . 
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Pratt, J. C. and Boyd. A. J. C. 

Em p*ror 
w 

Usman— Oppo 3 it 9 Party. 

Criminal Report No. 39 of 1915 De 
oided on 17th June 1915, made by ’Dis¬ 
trict Magistrate, Hyderabad. 

Crimin.l P. C. (5 of 1898), S. 439-High 
would not enhance sentence under 
b. 439 in absence of irregularity and impro¬ 
priety—bcope of powers stated. 

i^'r 0r n“/ riOn 13 C0Qvic t°3 under 3>. SSO and 
tw i 1 u ! ‘? d subsequently it is discovered 

ti,«L b0 u o 0Sn P revions| y convioted seven 
times, a High Court would uot euhanco the sen¬ 
tence under S. 489, Criminal P. 0., in the ab¬ 
sence of any irregularity or impropriety iu the 
Magistrate a proceedings. The powers of revi¬ 
sion aro not to bo invoked to supply tho laches of 
he prosecution; 43 P It 1905 Cr; Ref; GS Hi 
1 U 1 LHst, [P 3 0 1J 

T. G. Elphinston— for the Crown. 

J f at „V **• T- —The aocuged was con vie' 
ted by the City Magistrate, Hyderabad, 
of oQoncsa under Ss. 454 and 330, I. p 
C., and sentenced to suffer rigorous im¬ 
prisonment for four months. The DiB 
trict Magistrate refers tho proceedings 
to us for enhancement of the sentence 
because after the trial and convictions 
it was discovered that the accused had 
been previously convicted seven times. 
We do not think we should exercise o ar 
power of enhancement under S. 439 f 
Criminal P C., in cases where there wa8 ‘ 
no irregularity in the Magistrate’s pro! 
oaedings and where the Magistrate’s 
order was a properorder ou tho materials 
before him. Even if we did exeroise the 
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power of enhancement of the sentence, 
we could only do so up to a period of 2 
years which would be quits inadequate 
in view of the many previous convic¬ 
tions. If the previous convictions had 
been known before the trial, the case 
would, no doubt, have been committed 
to the Court of Session. We do not 
think it fair to the accused that we 
should reverse tho conviction and direct 
him to bo so committed after he has un¬ 
dergone that full period of the sentence 
inflicted by the trying Magistrate. The 
Public Prosecutor refers to the case of 
Emperor v. Allahrakhio (l), where a 
conviction in a summary trial for cattle¬ 
lifting was sot aside and a re-trial 
ordered on the ground that tho offence 
was a serious ono and should not have 
been punished by tho Magistrate in a 
summary trial. But thoro the Magistrate 
exercised a wroug discretion in trying 
the case in a summary mann-or and thi3 
Court ordered a .re-trial-to correct that 
error. But here no error by the trying 
Magistrate has occurred. It was the duty 
of tho prosecution to put all tho facts 
before the Magistrate and our powors of 
revision are not to be invoked to supply 
the laches of the prosocution. The Pun¬ 
jab Chief Court on similar facts refusod 
to interfere, soe tho case of Emperor v. 
Nur Mahomed (2). 

Wo therefore, discharge tho warrant 
issued against the accused and direct 
the record and proceedings be roturned 

to the District Magistrate. 

y.r./r.K. Record relumed. 

1. '(1012) CSLR 101=17 I C 112=13 Cr L J 

780 

2. (1905) 43 P R 1905 Cr=3 Cr L J 311. 
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Pratt. J. 0, and Boyd, A. J. C. 

Trikamji Jovandas & Co. — Defend¬ 
ants—Appellants. 

v 

Trustees of the Port Trust of Karachi 


—Plaintiffs—Respondents. 

First Appeal No. 10 of 1914, Decided 
on 27th October 1915, against tho deci¬ 
sions of Crouch. A. J. C. Sind. 

81 (a) Practice -'Appeal-Eyidence-Objcc- 
Hon-Documents admitted w.thout object.on 
-No objection in appeal can be raued. 

Whoro a documont has onco been admitted in 
evidcnco in tho lower Court without objection. 

(P C) Ref to. 110 ^ 


(b) Contract Act (9 of 1872) S. 55-Time 
essence of parties—In merchantile contract 
it is of the essence. 

Although under S. 55 Contract Act, the ques¬ 
tion whether time i3 of the essence of the contract 
or not, is merely a question of the intention of 
the parties, it lias been well settled in England 
that in mercantile contracts time is of the 
essence of the contract, and the same rulj will 
hold good in India. B^wes v. Shand, (1877)2 
.4 C 455 Ref to. [P 6 C 1] 

(c) Contract Act (9 of 1872) Ss. 73 and 74 
—Deposit to secure performance is not pen¬ 
alty—It is forfeited on breach though no loss 
is caused—Party seeking damages must give 
credit for such deposit. 

It is well settled that a deposit made to secure 
performance of a contract is not a penalty, but 
a party who commits a broach of the contract 
lose3 his right to recover it and tho other party 
has a right to retain it even if no loss has been 
occasioned by the broach, lloxoc v. Smith , (18S4) 
27 Ch 99; 21 Bom 827; 29 Mad 118; 33 Mad 
375; Ref to [P 7 C 2) 

But if the party so retaining the deposit, is 
not satisfied with it and seeks to recover dam¬ 
ages he must give credit for such deposit and re. 
cover only such damages as are beyond the 
deposit. 36 Cal 960; Ochendcn v. Hencly (1858) 
El Bl & El 485; Skuttleworth v. Clews (1910)1 
Ch 176; Ref to. [P 7 C 2) 

Wadhumal- Oodliaram —for Appellants, 


T. G. Elphinstone —for Respondents. 
Judgment. —This is a suit by the 
Karachi Port Trust against the dofon- 
ants, who are coal merchants, Cor 
reach of contract to supply coal. The 
reaches in respect of which the suit 
ras filed w f ere (l) the inferior Quality of 
lie coal supplied by defendants for the 
)ecember delivery and (2) failure to 
lake that delivery within tho time speci- 
ed by the contract. The Additional 
udicial Commissioner found that these 
reaches had been committed by the de- 
andants and gave judgment for the Port 
!rust assessing damages in tho sum of 
Is. 9,223-15-8. The defendants appeal, 
t is not necessary to repeat here all the 
act 3 which are fully and carefully stated 
n the judgment of the lower Court. We 
teed only deal briefly with the points 
aised by the defendants in this appeal. 
Che first point raised is that uuder the 
:ontracfc tho dafendant were bound to 
mpply not the best quality of a .PP r °™ d 
odia coal but only good Indian coal. 
Che contention raised the question as to 
vbether the contract was to supply °o*l 
>f tho quality described in the speoi- 
jeations contained in the notice, wwi 
ny the Port Trust, calling for tenders? 
Che defendants 'tendered against the 
notice offering delivery of Bengall ooM 
*nd enclosed with their tender testuno- 
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nials of the coal they were tendering 
which is known as “Ballihari” coal. 
The Port Trust accepted their tender in 
a letter stating that their tender of the 
supply of Ballihari coal had been ac¬ 
cepted by the Board. 

It is on this tender and acceptance 
that the contention is raised that the 
contract only referred to Ballihari coal. 
Bub as pointed out in the judgment of 
the lower Court the tender was accom¬ 
panied by a number of testimonials 
which cculd only have been intended to 
represent that the coal tendered was of 
the same quality as that required by 
the Port Trust notice. It was, as the 
Judge says, an indirect assurance given 
by the latter that the ‘Ballihari’coil 
would satisfy the Port Trust as to 
quality. It is clear that this was what 
the parties intended and how they under¬ 
stood the contract, because immediately 
after the contract was concluded the de¬ 
fendants executed a bond for the per¬ 
formance of the contract, and in that 
bond the defendants recited that they 
had contracted .to supply coal at the 
rates mentioned in the specification and 
promised that they would truly perform 
and abide by all thetermsand conditions 
inoluded in that specification. It is 
clear, therefore, that the .specification or 
the Port Trust notice was the basis on 
whioh the contraot was made and that 
the defendants did agree to supply coal 
in accordance with the specification. 
The Judge of the lower Court says that 
Mr. Wadhumal had admitted this in his 
arguments before him and although Mr. 
Wadhumal has forgotten that he made 
this admission, he must have been com¬ 
pelled to do so by the express words of 
the bond. The second point raised is 
inconsistent with the first. It is said 
that although the plaintiffs had not 
agreed to supply coal of the best quality 
yet, as a matter of fact, they did so. 
The evidence on this point, however, 
makes to dear that the coalwas of inferior 
quality. We need not deal with the 
question as to how muoh dust the coal 
contained because that is a point on 
which there may be a wide margin of 
error in the estimates of different 
valuers, bub the quality of the ooal is 
determined by the opinion of experts 
Who examined it. 

When the ooal was rejected by the 
Port Trust, part of it was oarried baok 


to Bombay and was examined by experts 
at the instance g f the defendants. These 


experts of the defendants express them-- 
selves in very guarded language. Mr. 
Ericson says that, in his opinion, the 
coal was "good” Bengal coal. Not the 
best—Similarly the analysts say that 
the coal had excellent steam-raising pro¬ 
perties. It may have those excellent 
steam-raising properties and yet net be 
the best coal of its kind. Then there is 
the evidence of the surveyors who exa¬ 
mined the coal in Karachi. Of these 
Mr. Jones, tho surveyor oppointed by the 
Port Trust, gavoacertificate to the ell'ecf 
that the coal was not the best steaming 
Indian coal. And in his evidence he said 
that it was of a bad quality and brittle. 
With this surveyor there was another co¬ 
surveyor appointed by the defendant, Mr. 
Biin. The certificate given by this sur¬ 
veyor was accepted in the lower Court, 
Seth Mr, Wadhumal now object to our 
referring to it on tho ground that it was 
not proved. But if it was'admitted without 
objection in tho lower Court we cannot 
reject it now. Chimaji Govind Godbolev. 
Dinkar Dhondev'Godlole ( 1 ) and Shalizadi 
Begum v. Secretary of State for India[ 2), 
This certificate shows that the coal con¬ 
tained iron pyrites and a large quantity 
of dust and says nofehingabout its quality 
Tho defendants have not ! ventured to call 
this expert as a witness. Tuen again 
there is tho evidence of the test made in 
respect of the power generated by the 
June delivery coal which is admittedly 
of the same quality which shews that 
tho coal was of a distinctly inferior 
quality. Thero is only one witness for 
the defendants, Chandulal, who asserts 
that the coal was best quality coal. But 
he is contradicted by the defendants’ 
Manager Gopalji whose evidence practi¬ 
cally puts the matter at rest. Gopalji 
explains that there are different kinds of 
Ballihari’ coal varying according to the 
seams and that the coal tendered was of 
inferior quality aud not of the best 
seams. This admission makes it quite 
dear that tho ooal tendered was nob of 
the contraot standard. 


-Lnis iacc alouo «uum nave juscined 
the plaintiffs in refusing to accept deli¬ 
very and it is not necessary to decide 
whether they were also juatised in doing 
so because the ooal was not delivered in 


(1) (1887) 11 Bom 820. 

W (1907) 84 Oal 1059 (P. 0.) 
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time. As a good deal of arguments have 
been advanced on this point we shall 
give cor decieion on it also. It is ad¬ 
mitted that the delivery was notin time. 
Delivery should have been made before 
the end of the 31st December at the 
Engine-houses at Keamari but as the 
steamer did not December this was im- 
ipossible. It has however been strongly 
urged that time was not of the essence 
of the contract. Under S. 55, Contract 
Act, whether time i9 of the essence of 
the contract or not is merely a question 
of the intention of the parties. And it 
has been has well settled in England 
that in mercantile contracts time is of 
the essence of the contract or not is 
merely a question of the intention of the 
parties. Aud it has been well settled in 
England that in mercantil contracts 
time is of the essence of the contract for, 
as observed in the case of Bowes v. 
Shand (3): 

“Merchants are not in the habit of placing 
upon their oonfcraots stipulations to whioh they 
do not attach some value and importance.*' 

And as remarked by Pollock and Malta 
in their treatise on the Indian Contract 
Act, parties to it meroantil contracts 
cannot rely upon S. 55 to save them¬ 
selves from the consequences of un¬ 
punctuality. Therefore when the de¬ 
fendants contracted to deliver coal in 
December it was their intention that 
the coal would bo delivered in that 
month and not later. It is true that, in 
respect of the previous deliveries punc¬ 
tual performation wos not insisted upon, 
but the latters which passed between the 
parties make it abundantly clear that 
punctual performance wa expocted. For 
instance, in respect of the 50 tons of 
coal which the defendants had to deliver 
to the Por Officer on the llth May they 
wrote expressly asking permission to 
deliver the same in Juno. So also, be¬ 
fore the end of the month of June, the 
Port Trust Engineer wrote to the defen¬ 
dants on the 26th June to inquire when 
the delivery of the first consignment 
would be made. Plaintiffs did dispense 
with punctual performance first in May 
and then in dune as they could do under 
8 . 63, Contract Act or, as Mr. Lynn very 
correctly puts it, they practically expen¬ 
ded the time for perlormanoe. Well, 
that is merely a matter of forbearance 
and indulgence and, because t he plain - 

8. (1877) 2 A 0 355=35 L T 357=25 W U 730- 


tiffs extended indulgence to the defen¬ 
dants in respect of those previous deli¬ 
veries, there was no obligation on them 
to continue to extend the same indul¬ 
gence, especially if they considered that 
their previous indulgence had been 
abused. 

The events in respect of the previous 
delivery therefore did not rebut the 
presumption as to punctual peformance 
arising from the terms of the document 
and the status of the parties who made 
it. There is no evidence of any waiver 
in respect of the punctual performance 
of the December delivery. Tbe Cargo of 
coal for December delivery was landed 
on the 2nd January. And Mr. Lynn 
inspected it on that date, It is said 
that this inspection by Mr. Lynn is evi- 
dence of waiver of punctual delivery. 
But we do not think that it is. Mr. 
Lynn, no doubt, took inspection in order 
to ascertain whether the coal was of con¬ 
tract quality. If he had found it was 
good coal he might have extended the 
time for performance and accepted it; 
but finding that it was not, be was fully 
justified in rejecting it on both grounds. 
Viz., (l) late delivery and (‘-2) inferior 
quality. The only remains the question 
of damages. 

Toe plaintiffs were entitled to protect 
themselves from lo30 by purchasing the 
nearest available substitute, ^ Binde v. 
Liddell (4) or as said by Jenkins, C. J. 
in Jugmohandas Vurjiwandas v. Nus- 

serwanji Jehangir Khambatti (5): 

“When an emergency, such as ne have here, 
arises, it is open to the buyer to procure the nea¬ 
rest substi ute that they reasonably can, and to 
charge the 6eller with the difference,** 

But he must act reasonably aud a9 a 
prudent person. Now tbe breach oc¬ 
curred at midnight on 31st December 
and by the 9th January the Port Turst 
had the following tenders before them: 


fhey took no action till the 17th Janu- 

when a ring was formed against 

m by the coal merchants who baa 

:ome aware of thesa * V ‘ fficult,e ®l 

evaeji then aold the 1.000 tons of 

b^l coal (B) as a favour at Ra. 

19th. they purchased 1,000 tons of 

3 har (C) from Edulji Diashaw at the 

e of Rs. 19-14-0 though they could 

re had it at any time before the lbth, 

the tendered P rice 0 l^ 8, , n 14 0 l w°r°« 
(1875) 10 Q B 205=82 L T 449=28 W R 65 

! (1902) 26 Bom 744. 
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Supplier. 

Quality. 

Amount 

Delivery. 

Price. 

A Cowasji & Sous 

Jardine’s Naviga¬ 
tion 

Small quaptity 

| 

Ex stock 

Rs. a. p. 
12 15 0 

B Cowasji 


3,000 tons or less 

Ex Caspian arriving 
about 10 January. , 

15 9 0 

C Edulji Diushaw 

McLeod Desbgar ... 

1,000-1,500 tons 

Ex stock 

i 

14 4 0 

D Cowasji & Sons 

Jardine’s Navigation 

2,500-3,000 tons 

January-February ..J 

14 0 0 

E Edulji Diushaw 

Jherriah 

2,500 tons 

January-Ftebruary, 
iinmediae wants 
being supplied Ex 
stock. 

13 19 0 


SOfch January they purchased 1,500 Iiods 
of Jardine’s Navigation (Bengal) coal (D) 
from Gowasji at Ks. 15-8-0 a ton which 
they might have had before at Re. 14 a 
ton. 

The lower Court has made a mistake 
in thinking this last purchase was of 
Natal ooal. Otherwise the Court has 
correctly held that these higher rates 
cannot be charged against the defendants 
for it was not a prudent thing to defer 
making purchases until the ooal mer¬ 
chants were in a position to take advan¬ 
tage of the necessities of the Port Trust. 
Mr. Elphinetone argues that the Port 
Trust acted for the best and hoped to 
get better rates by waiting. But we are 
not concerned with the motives of the 
plaintiffs. The test is whether they 
acted prudently and reasonably in defer¬ 
ring these purchases of coal and to this 
there can only be one answer. Mr. 
Wadhumal, on the other hand, olaims 
that the damages should be assessed at 
the rates of Rs. 12-15-0 and Rs. 13.12-0 
for the Port Trust should have purcha¬ 
sed A and E. But there was not a suffi. 
cient quantity of A in stock a D d E was 
not presently available. We think the 
reasonable course for the Port Trust 
would have been to purohase 1,000 tons 
of (C) at Rs. 14-14-0 and the balance of 
Natal ooal (B) at Rs. 16-9-7. Tbe lower 
Court has estimated that Natal coal is 
4 per cent, better than best Bengal coal. 
Therfore 1,440 tons Natal coal will do 
the work of 1,500 tons of Bengal coal. 
No deduction to be allowed from 1,000 
-tons of Natal coal to compensate for 'the 
inferiority of the Deshgar. > 


The damages, therefore, will be— 

Rs. a. p. Rs. K 
1 000 tons Desbgar coal at 14 14 O 14,875 0 0 
2,440 tons Natal coal at 15 9 7 88061 7 4 


Rs. a. p* 


Total 

Less contract price 


52,1*86 7 4 
41,125 0 0 


11,811 7 4 

From this must bo deducted the sum 
of Rs. 2,000 deposit forfeited by the Port 
Trust. 

It is objected that the defendants are 
not entitled to this deduction. The 
deposit was made under a collateral 
bond a9 guarantee for performance. But 
whether it WQ9 made under a separate 
agreement or under the same agreement 
it seems to us to be immaterial. It was 
a precaution taken by the plaintiffs to 
mitigate these damages and that is a 
oircumstance which S. 73 of the 
Contract Act requires the Court to take 
into consideration when assessing dama¬ 
ges. It is now well.settled that a deposit 
made to secure performance of a oontraot 
is not a penalty, for the right to reco¬ 
ver it depends upon legal and not upon 
equitable considerations. Howev . Smith 
(6), Ibrahimbhai v Fletcher (7), Mantan 
Patter v. Madras Railway Co. (8). There 
was a difference of opinion on the point 
in Natesa Iyery. Appavu Padayachi (9), 
but that has since been settled by a Full 
Bench decision affirming the view takon 
in Manian Patter's oase (8). When the 
defendants committed a breach of the 
oontraot they lost the right to reoover 
their deposit. The plaintiffs were enti- 

PJafS” L T ™= 8aw ^ac«. 

8. (1906) 99 Mad 118. 
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‘ j led to keep it even if the breach invol¬ 
ved them in no loss as was the case in 
Uowe v. Smith (G), But if they are not 
satisfied with the deposit and seek to 
recover damages then we know of no 
authority which would justify them in 
rocovering damages without giving 
credit for the deposit. The only case 
cited is Singer Manufacturing Co , v. 
Raja Prosad (10). It was there deci¬ 
ded that a deposit paid on a hire pur 
chase agreement could not be relieved 
against as a penalty hut the question as 
to whether it should be taken into ac¬ 
count in assessing damages was not 
considered. The English cases show 
that only damages beyond the deposit 
can be recovered. Ockcnden v. Benin 
(11), also Shuttleworth v. Clews (12). 
This is also in accord with S. 73 of the 
Contract Act: 

The damages are, therefore, Rupees 
9,811-7-4. We vary the decree of the 
lower Court to this extent and direct 
parties to pay their own costs in this 
appeal, 

v.R./rt.K._ Decree varied. 

9. (1910) 33 Mad 375=3 I C 941. 

10. (1909) 30 Cal 960=4 I C 413. 

11. (1858) El. Bl, k El. 485. 

12. (1910) 1 Cb. 170. 

A. I. R. 1916 Sind 8 (1) 

Pratt, J. C. and Boyd, A. J. C. 

Nasirshah —Applicant. 

v. 

Emperor —Opponent. 

Criminal Revn. No. 117 of 1915, De¬ 
cided on 23rd September 1915, against 

order of Resident Magfc. Naushero. 

Criminal P. C. (5 of 1898), S. 476 Pro¬ 
prietary of sanctioning prosecution of wit* 
ness before completion of trial discussed. 

Altbougb proceedings under S. 476, Criminal 
P. C., against a witness for giving (also evidence 
ought not to be taken until the close of the trial, 
as such action is eininentlv calculated to inti¬ 
midate subsequent witnesses and defeat the 
object of tlio trial; yet this is a consideration 
which affects the accused under trial, and not 
a witness: 3 D IT C Ii 126iCr, Ref. [P 8 C 2) 

F. J. De Verteuil —for Applicant. 

E. Raymond —for the Crown. 

Judgment. —This is an application to 
revise an order passed by the Resident 
Magistrate, Naushero, under S. 476, 
Criminal P. C., directing the prosecution 
of the applicant for an cffence under 
S. 193, I. P. C. The applicant had acted 
as an arbitrator between certain parties 
and ho said in his evidence that the 
parties did not agree to his arbitration. 


The Magistrate thinking that this evi¬ 
dence was false directed his prosecution. 
Mr. De Verteuil urges that the evidence 
was based on the recollection of the ap¬ 
plicant, and if his recollection was in¬ 
correct, the applicant bus not committed 
the offence of deliberately giving false 
evidence. We do not wish to express an 
opinion on this defence but would only 
point out that prima facie there is no 
ground to set aside the Magistrate's order 
because the applicant's recollection is 
not supported by the note made by him¬ 
self at the time and two witnesses Isar- 
das and Dhanumal had told the Magis¬ 
trate that the account given by the ap¬ 
plicant was not true. It is no doubt 
true that the Magistrate ought not to 
have taken proceedings under S. 47G, 
Criminal P. C., until the close of the 
trial. The reason is that pointed out in 
the case of Reg v. Kashinath Dinkar (l) 
that such action is eminently calculated 
to intimidate subsequent witnesses and 
defeat the object of the trial. But that 
is a consideration which affects the ac¬ 
cused under trial and not the applicant. 
Mr. De Vertuil urg> s that it might have 
affected the applicant, because it is 
possible that other witnesses might have 
given evidence to support the applicant. 
But that is a mere speculation and even 
if there is any ground for it, it is open 
to the applicant to call these witnesses 
in his defence at his trial. We see no 
reason to interfere and reject this appli¬ 
cation. 

V.R./R.K. Application rej ected. 

1. (1871) 8 B H O R 126 Cr. 

A. I. R. 1916 Sir.d 3 (2) 

Pratt, C. J. and Crouch A. T. C. 

Mitho Rashid and others —Applicants. 


v. 

Empcroi —Opponent. 

Criminal Revn. Appln. No. 119of 1915, 
)ecided on 23rd November 1915, against 
rdor of First Clsss Magistrate, Kotri. 

(a) Forest Act (7 of 1878). Ss. 41 (b> and 
2—R. 4 framed under S. 41 (b) »* ultra 
ires — Conviction for breach of that rule 

nder S. 42 is bad. , , . 

Rule 4 of the Rules for Sind framed by the 
lovernment of the Bombay under S 41 (b), 
'orest Act, prohibiting the moving of timoer 
tom private laud without a certificate from the 
older or manager of such laud, is ultra vires, 
onsequeutly a conviction for a breach thereof 
mder S. 42 of the Act, is illegal. [P 9 C 2] 

(b) Interpretation of Statute—Words am- 
liguous— Construction should be in favour 
f subject—Interference with rights or lm- 



1916 


Mitho Rashid v. Emperor 


Sind 9 


position of fresh burden must be expressly 
expressed. 

Where the words of a statute leave the inten¬ 
tion of the legislature in doubt, the Courts will 
lean against the construction which imposes a 
burden on the subject. A law which interferes 
with common law rights or imposes fresh obliga¬ 
tions must not operate through implication, but 
should be expressed in clear and unambiguous 
language. [P 9 C 2] 

Kimatrai Bhojraj —for Applicants. 

E . Raymond —for the Crown. 

Judgment. The four accused were 
moving eleven camel-loads of firewood 
which had been loppsd on the lands of 
Seth Vishindas, when they were arrested 
by a Forosb Officer at a place within 3 or 
4 miles of two Reserved ForeBts. The 
first class Magistrate, Kotri, has con¬ 
victed and fined them under S. 42, Forest 
Act, 1878. S 42, Forest Act, merely 
gives power to impose penalties for breach 
of rules made under S. 41. The Magis¬ 
trate has not referred to any 9uch rule, 
but the Public Prosecutor attempts to 
support the conviction under the rules 
made for Sind under S. 41 (b) of the Act 
and printed at pp. 281 and 282 of Bom¬ 
bay Rules and Orders Vol. 1. Now of 
the six rules for Sind, Rr. 3 and 5 refer 
to firewood brought for sale in specified 
cites and do not apply. R. 3 refers to 
the produce of Reserved or Protected 
Forests and is therefore equally inappli¬ 
cable. R, 4 deals with the moving of 
timber (which term includes firewood) in 
quantities sufficient to make a cart-load 
or camel-load from land not inoluded in 
Reserved or Protected Forests. It there¬ 
fore applies to the present case. It pro¬ 
hibits such moving from : (a) Private 

land without a certificate from the 
holder or manager of such land or from; 
(b; Government waste land, without a 
certificate from the Tapadar. Under this 
rule the accused should have been pro¬ 
vided with a certificate from Seth Vishin- 
das or his manager. R. 6 is merely a 
corollary to the previous rules and re¬ 
quires the passes or certificates to be 
produced on demand. 


But there is an addendum to R 
made by a subsequent notification wh 
gives the Conservator of Forests pox 
to authorize the owner of timber, e 
or bis manager to issue passes, for I 
moving of such timber, eto., and gei 
rally regulates the procedure goveri 
the issue of suoh passes. It is diffio 
to understand why this addendum 
attaohed to R. 6. It has no connexi 


with R. 6 at all and seems to have been 
intended to ba an addendum to R. 3. 
The object was probably to enable con¬ 
tractors to issue pis*G3 for the removal 
of timber fellel in Government Forests. 
At any rate the addendum doe3 not in 
any way afiect R. 4, for R. 4 contem¬ 
plates a certificate of the owner of the 
land while theaddendum refers to a pass 
by the owner of the timber. The case 
therefore depends solely on R. 4. Is that 
rule a good rule and did the accused 
commit an ofience in moving timber from 
Ssth Vishindas’s land without his certi-, 
ficate ? We agree with the contention of 
the applicants that R. 4 is ultra vires. 
S. 41(b) empowers the Local Government 
to make a rule prohibiting the moving 
of timber either: (a) without a pas3 from 
an officer duly authorized, or (b) other¬ 
wise than in accordance with the condi¬ 
tions of such pass. Now (b) may be left 
out of consideration for it does not come 
into operation till the pa63 is issued. 

But (a) requires as a condition '*a pass 
from an officer duly authorized/* R. 4 
imposaathe condition of a certificate from 
the holder or manager of the land. A 
certificate is not a pass—for a pass im¬ 
plies a license to pass or move, and R. 6 
appears to distinguish passes and certi¬ 
ficates- Again even if it be conceded 
that the certificate is intended to be 
equivalent to a pass, there is this fur¬ 
ther difficulty that the landholder or 
manager is nowhere authorized to issue 
passes. Therefore while the section re¬ 
quires a pass by a person authorized, the 
rule uodor that seotion requires the oer- 
■ _ a person not authorized. It 

is argued that the rule itself implies an 
uuthority to every holder or manager of 
land to issue passes or certificates. We 
doubt if that was the intention and when 
in doubt we must lean against the con¬ 
struction which imposes a burthen on 
the subjeot. A law which interfere with 
common law rights or imposes fresh ob¬ 
ligations must not operate through im- 
plication. It should be expressed in 
clear and unambiguous language. We 
consider that R. 4 of the said rules undei 
fc>. 41, Forest Aot is ultra vires. We 
therefore reverse the oonviotions and 
order the fines, if paid to be refunded. 

V.r./r.k. Convictions reversed . 
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Pratt J. C. and Boyd, A. J. C. 

Chuto and another —Appellants. 

v. 

Khuda Bux —Respondent. 

Second Appeal No. 10 of 1914 Decided 
on 7th Octobor 1915 against the decree 
of Di6t. Judge, Hyderabad. 

Mahomedan Low—Marriage—Ante-nuptial 
agreement—Validity—Agreement that hus¬ 
band would live with wife at her parent's 
house is illegal under Mahomedan Law and 
also opposed to public policy—Contract Act 
(1872) S. 23. 

An ante-nuptial agreement by a busbind that 
he would live with his wife at her father’s house, 
virtually amounts to providing for a future sepa¬ 
ration on a certain contingency and as such is 
contrary to public policy and cannot be enforced. 
There is nothing in Mihutnmed.n Law defini¬ 
tely permitting such an agre m?nt, which is 
invalid a3 between Mabomedans, just as it would 
ba in any other community. 23 Cal 751; 7 Bom 
L B 602, 81 Mad 393, Ref. 17 Cal 670, Dist. 

[P 10C 1 P 110 1] 

Fatchand Asudomal —for Appellant. 

Judgment. —Plaintiff obtained a dec¬ 
ree for restitution of conjugal rights 
against his wife defendant No. 5 and an 
injnnotion against her father defendant 
No. 1 and other defendants. The Dis¬ 
trict Judge confirmed thedeoree. Defen¬ 
dants Nos. 1 and 5 have come here in 
second appeal. The sole argument put 
forward for them is that plaintifi is 
bound by a pre-nuptial agreement that 
he would live with her at her father a 
house, plaintiff wants her to live at his 
own house and, therefore, it is urged, 
she is justified in refusing to go to him. 

This was an.agreement providing for a 
future separation on a ce'tain contin¬ 
gency; and as such it is contrary to pub¬ 
lic policy and cannot he enforced. 
Tekait Mon Mohini Jemadai v. Basanta 
Kumar Singh (l). 

Here the pirties are Mahomedans. 
And it is urged for defendants that such 
an agreement is allowed by Mahnmme- 
dan Law and, therefore, the Courts 
ought to enforce it. 

Wo oannot find that the Mahumrae- 
dan Law either definitely forbids or 
definitely sanctions an agreement like 
the present. Commentators differ in 
opinion. We are inclined to the view 
that such an agreement is forbidden. 
But in any case wo find no authorita¬ 
tive opinion that such agreements ought 
to be enforced. We can find no clear 
text on the snhject. Mr. Ameer Ah 

1. 11901) 28 Cal 751. 


gives bis own opinions at pages 312 and 
371 of the second edition of his book. 
He says: 

“If it be agreed that a husband shall allow 
his wife to live always with her parents, he can¬ 
not afterwards force her to leave her father's 
house for his own." 

He cites no text to support this opi¬ 
nion, which appears to be based on dicta 
of certain Kazis in Algeria, a 9 reported 
by a French Commentator. This cannot 
be said to be an opinion which a Court 
is bound to follow, even if Algeria were 
the headquarters of Islam, which it i 9 
not. On the other hand a contrary opi¬ 
nion is given in Sir Roland Wilson’s 
Digest, edition 1895, page 56, and in 
Macnaghton, edition 1897, page 236, 
case 8 . Both these jurists lay down as 
settled law that an agreement like the 
present is illegal and invalid. In Hami- 
dunnessa Bibi v. Zohiruddin Sheikh (2) 
the present point wa 3 not decided. But 
the learned Judges referred to a passage 
in the Hedaya, in which a similar oase 
was mentioned. There, however, the 
agreement was considered only in its 
bearing on the amount of dower which 
the wife could claim if the husband 
took her away from her native city, 
having agreed to keep her there. In that 
case the ante-nuptial agreement also 
provided for a certain amount of dower. 
We have referred to this passage, and, 
reading on further, find that Abu Hanifa 
wa 9 of opioiou that the wife could 
claim more dower (if otherwise entitled): 
another disciple Zaffar, however, thou¬ 
ght that in spite of the agreement she 
could get her full dower though that 
might exceed the amount stipulated. So 
it appears that sm>ll importance was 
attached to the agreement. Neither dis¬ 
ciple considered the possibility of the 
wife’s absolute refusal to leave her city 
and go to her husband. And indeed it 
seems likely that no woman had ever 
dared so to refuse The law being thus 
hard to ascertain, still we are asked to 
say that such agreements between Maho¬ 
medans are definitely permitted by their 
pereonal law and anyhow, are so conao- 
naot with the spirit of that law that the 
Court ought to enforce them, althou 8 b 
they would be clearly illegal if ooiored 
into hy persons of other religions. Wo 

cannot assent to this view. 

We agree with the views expressed by 

Batchelor. J., in Meherally v. Sake rkha h. 

2. (1890) 17 0*1 670. 
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noobai (3), which wagapproved by Bench 
of the Madras High Court in Krishna 
Iyer v. Balammal (4). Tho former was a 
case between Khoja Mahomedans. The 
learned Judge held that an agreement 
between husband and wife providing for 
a future (as opposed to an immediate) 
separation was invalid as being opposed 
to public policy. He enumerated autho¬ 
rities showing that it would not stand 
under the law of England ; and, as sta¬ 
ted at the outset, it is settled that such 
an agreement between Hindus will not 
be enforced. 

The result of enforcing the agreement 
in this case would be most unsatisfac¬ 
tory. The plaintiff's failure to reside in 
defendants' house could not be held to 
dissolve the marriage either now or at 
any particular time ; for he might at any 
time decide to return there. The result 
would be an indefinite separation, and 
the wife coaid not marry any one else. 

For the above reasons we think that 
the agreement in question is invalid as 
between Mahomedans, just as it would 
bo in any other community in this part 
■of the Empire. In Sind an agreement of 
this nature is particularly undesirable ; 
for women are scarce, and fathers of 
marriageable daughters are at present 
inclined to impose unconscionable con¬ 
ditions on suitors. The appeal is dismis¬ 
sed with costs. 

• Mr. Futebohand for defendant No. 5 
asks us to add to the decree a proviso 
that it shall be enforced by her imprison¬ 
ment. This is ordinarily a matter for 
fcho Court which executes the decree, 
though at the time of passing judgment 
saoh a proviso is allowed by 0. 21 
R. 33 (l) f Civil P # 0., In this case the 
facts before us are very meagre ; so we 
leave the matter to the discretion of the 
subordinate Judge. We may express a 
hope that he will not U96 severity, un¬ 
less there is a good ohanoe that it will 
lead to tho ultimate happiness and wel¬ 
fare on both husband and wife. He 
might bear in mind the fact that com- 

pulsmn and force should lead to domes¬ 
tic felioity. 

v.R /r.k. Appeal dismissed. 

3. (1905) 7 Bom LR 602. 

4. (1911) 84 Mad 398=8 I 0 412, 
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Hemandas Ramrkhiomal — Applicant- 

v. 

Chellaram Dhalloomal and others — 
Opponents. 

Civil Misc. Appeal No. 239 of 1914, 
and Misc. Jurisdiction No. 3 of 1904, De¬ 
cided on 30th June 1915. 

i \ P c° bale and Adminitlralion Acl (5 of 
*881), 5. 98 Yearly account i* not contem- 
n . . ne inventory and final account is 

ail that ii required. 

Section 98, Probate and Administration Aot 
docs not warrant an order requiring a series of 
yearly acconnts. It contemplates only one ini¬ 
tial inventory and one final account after the 
completion of tho administradon: 25 Cal 260: 
Appr . 0 ' , (P 12 O 2] 

c ( al Pr ^ b8te * nd Adminiitration Act (1881) 
98— Correctness of account whether to be 
enquired into stated—Court’, duty is to ,e« 
acco Un t, filed as required by S. 98. 

UDder the Probate and Administration Aot a 
Court is not bound to inquire into the correct¬ 
ness of the acconnts filed by executors and ad¬ 
ministrators under S. 99. and its sole duty in 
respeot to such acconnts is to satisfy itself that 
the acconnts filed prima faoie satisfy the re¬ 
quirements of tho section: 31 Cal 6*8 Kef. 

[P 18 O 1] 

* nd Administration Act (5 of 
5. 81—Legatee has right to inspect *c- 
counts—If inspection denied or account, are 
unsatisfactory legatee s remedy U suit for 
administration by Court. 

A legatee or a peison interested in adminis¬ 
tration has a right to Inspect ihe accounts of the 
executors. OttUy v . Cilby (1845) C8 R. R. 218 Ref 
If a legatee is denied inspection or Is not satisfied 
with the result of his inspection, ho may file an 
admimstiaiion suit and ask for administration 
by the Court. [P 12 C 2;P 18 O 1] 

ObiTcr U '° r “ ecu * or# Poison explained— 

Obiter dictum. — An executor dismisses the 
character of executor and becomes a trustee 
when, gonoially speaking, the funeral and testa¬ 
mentary expenses and the debts are duobarged. 
the lo, ocios aro paid and rums are set apart for 
investment in tho trust oroated by tho will; 83 
Bom 429 Ref. [P 12 0 2] 

Lalchand Hasomal—tor Applicant. 
Birdaram Mewaram for Opponents. 

oo J ^? m ® n ! ~ Probat0 W8S e^ntfld on 
22nd March 1900 to the opponents, who 

were exeentora of the will of the late 

betb bhewaram Ramrskhiomal. On 12th 

January 1904 an application was made 

by the present applicant Hemandas for 

revocation of the probate, on the ground 

that the exooutora had wilfully and 

without reasonable cause failed to file 

an -au n ^? ntory or aooou nfc in aooordanoe 
with the provisions of Ch. 7 Prohate 

and Administration Aot. 5 of 1881. That 
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replication was postponed pending liti¬ 
gation in which the validity of the will 
was in suit. It was finally decided on 
16th October 1911. The Judge dismiss¬ 
ed the application, holding that the de¬ 
fault was not without reasonable cause. 
He, however, ordered the three executors 
to file yearly accounts on dates specified 
in his order. He also noted that the 
executors had stated that they had no 
objection to the applicant inspecting the 
original accounts whenever necessary 
and indicated that any further steps in 
pursuance of the Court’s order should be 
treated as execution proceedings. The 
further steps in pursuance of the Court's 
order would apparently be applications 
to enforce the filing of accounts on the 
dates specified under S. 93, sub-sections 
3 and 4. Accounts have been filed in 
accordance with the order of the Conrt 
and this application arises out of these 
accounts. It is made on 17th November 
1914 after accounts for three years have 
been filed. It prays for inspections or 
exhibition of vouchers of the acconnts 
of the trustees and also of the trustees 
correspondence and trustees’ proceedings 
and of all bonds, mortgages and other 
sala-deada. The order under S. 98 only 
referred to accounts and, therefore, the 
application for inspection or exhibition 
of correspondence, proceedings and docu¬ 
ments of title is beyond the scope of the 
order and mu9t be rejected. As to the 
accounts the applicant asks for vouohor3, 
bill books, counterfoils, chtque books, 
and the sudhar account and further 
demands an explanation cf certain items 
in the accounts already filed. 

The sudhar account is an account of 
one of the trusts created by the will 
and the reference to this account shows 
that the executors have entered upon 
their duties as trustees. Indeed the ap¬ 
plication describes all the accounts nob 
as accounts of the executors, but as ac- 
counts of the trustees. Now with all 
respect tothe Court that made the order 
for the filing of yearly accounts. I ven¬ 
ture to think that the order was one 
which the Court wa3 not competent to 
make under S. 98, Proba‘e and Adminis¬ 
tration Act. That section requires the 
executor to file an inventory of the pro¬ 
perty within six months and such fur¬ 
ther time a9 the Court may allow, and 
[then to file an account after he has com- 
Ipleted his administration. This account 


is to be filed within one year, for tha 
is the time allowed to the executor to 
fully inform himself of the estate oi the 
testator’s property. But if events occur, 
as they have in the present case, which 
protract the administration, the Court 
may, from time to time, extend the 
period for filing this account. But the 
section makes in quite clear that there 
should be one intitial inventory and one 
final account after the completion of the 
administration. This construction was. 
put upon the section in the case of, 
Mohesli Chandra Bhuttacharjee v. Biswa 
Nath Bhuttacharjee (1) and I think that 
is the correct construction and that the 
section does not warrant an order requir¬ 
ing a series of yearly accounts. I have 
referred to this defect in the order not 
because I wish to go behind the order, 
but because I think it has misled the 
parties into supposing that accounts 
weie to bo filed of the administration of 
the trusts created by the will. 


Now as said in Trimhak Madhav Tilak 
v. Narayan Hari Lele (2), it is not al¬ 
ways easy to determine when an execu¬ 
tor dismisses the character of executor 
and becomes a trustee. Generally speak¬ 
ing, it i3 when the funeral and test- 
mentary expenses and the debts are dis¬ 
charged, the legacies paid and sums set 
apart for investment in the trust creat¬ 
ed by the Will. Whether this stage has 
been reached in the present case, I can¬ 
not say on the material before me; but 
this much is clear that the opponents 
have entered upon the duties of the 
trustees of some of the trusts created by 
the will and accounts they keep as tru¬ 
stees are not affected by the order made 
under S. 98. The order expressly refers 
to the accounts of the executors and I 
shall construe it strictly and limit it to 
that. The application must, there fore, 
fail as it is made in respect of the trust 
accounts. But even assuming that the 
applicant use 3 the word “trustee,” loose¬ 
ly and that the application is intended 
to refer tothe accounts of the executors, 
the result would be the same. A legatee 
or a person interested in administration 
has the right to inspect the accounts of 
the executors. This i3 not expressly 
enacted in the Probate and Administra¬ 
tion Act but it is the English Laws, Olt- 


l 1. (189S) 25 Cal 250 
2. (1903) 33 Bom 429=3 I C 
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ley v. Gilby (3): aad ib is recognised in 
S. 49, Administreator-General’s Act (3 of 
1913). If he is denied inspection or is 
not satisfied with the result of his in¬ 
spection, he may file an administration 
|suit and ask for administration by the 
jCourt. The applicant has not taken 
jthis course but he wishes the Court to 
embark in a judicial inquiry into the 
correctness of the account and to require 
jthe production of the vouchers. There 
is no section of the Act that imposes 
this duty upon the Court. In the oase 
of Sarat Sundari Bamani v. Uma Bra - 
|sad Boy Chowdhry (4) it was said that 
the sole duty of the Court was to satisfy 
itself that the accounts filed priraa facie 
satisfied the rquirements of the section. 
In this view I concur and I may add 
that ib is clear from the corre3pondance, 
Ex. I, that the applicant was allowed 
ali reasonable inspection by the oppo¬ 
nents and that the present belated ap¬ 
plication is altogether frivolous. I dis¬ 
miss the application with costs. 

V.R./R.K . _ Aqplication dismissed. 

3 . (1845) G9 R R 218=3 B*av. C02. 

4. (1904) 81 Cal 628. 
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Pratt, J. C. and Crouch, A. J. C. 
Suleman and anothet —Appellants, 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 88 of 1915, De¬ 
cided on 16th November 1915. 

(a) Evidence Act (9 of 1872) S. 27—Two 
person* information leading to discovery— 
How much of statement of each is admissible 
stated—Subsequent statements of co-accused 
are irrelevant* 

If two persons give information which leads 
to the discovery of a fact, so much of the stato- 
mont of each which rolates to the fact discover¬ 
ed is thereby confirmed and is admisslte against 
both. jg q j] 

Statement of co-accused subsequent to the 
discovery are irrelevant. 24 W t R. Cr.WRef. 

(b) Evidence Act (I of 1872) S. C 27-DU- 

T accu ««l-Other should not 
be eskea to do tame. 

th^Ifr 0 hi a JK ng i? ado ^ ia . O7ery from ono “ecusod 
the other should not be invited to point out the 

same place. 2 Bom. L R 1089 Ref. [P 16 0 1) 

mi.L?r V,den r A L Cl ( A of 1872 > S - 27—Police 
P * * hoU u W generally be exhibited. 

00 mu8 “hnamahs are always very Important 

fna ln°Ih tei f POra M eous reoord of events ocourr- 
“ th ® l QV 03tigatlon and subjeot to the ox- 

exhibited! " el9Vant ma “ 6r ' 8b ° uld * 

Jalal-ud.din —for Appellants. 

E. Raymond —for the Crown. 


Judgment. —This case presents in it¬ 
self no unsual features, but the hearing 
of the app9al has been protracted tor we 
have found it vary difficult to get a clear 
view of all the facts, particularly as to 
the course of the police investigation. 
The history of the police investigation i 3 
always important and particularly so in 
the present case, for the main arguments 
for the defence arise out of the course of 
that investigation. The Sessions Judge 
does not trace the police invostigition in 
his judgment and we have had some di¬ 
fficulty in doing so, for the SessionJudge 
does not differentiate in his record be¬ 
tween different grades of policeman and 
has omitted altogether to exhibit the 
mashirnamas, It is true that masbir- 
namas sometimes include irrelevant 
matter, but these portions can always 
be excluded and subject to that exclusion 
these documents are always very im¬ 
portant as a contemporaneous record of 
events occurring in the investigation. 
Imparator v. Misri (l). These imperfec¬ 
tions in the record make it necessary to 
state the facts in some detail. .The de¬ 
ceased Saleh was in the habit of going 
every evening from his house in the 
village of Monahi to carry supper to his 
cousin Photo, a boy who spent the night 
watching at his water-wheel. He went 
as usual on the evening of 14th May. 
His father Ibrahim says he set out at 
bed time and that he did not return. 
Photo says he arrived at .the water¬ 
wheel about 9-30 p. m. and left at onoe. 
Next morning, 15th, Ibrahim after in¬ 
quiring of Photo told Mukhi Tourmal 
and Patel Darya Khan of his son's dis¬ 
appearance. As he was doing so, Jawhr 
bania said he had seen the two aooused 
on the road behind Saleh the .night be- 
fore. Ibrahim then got trackers to fol¬ 
low his son's foot-prints. They traoked 
the prints along the road from Monahi 
to the water-wheel and baok to a oulvert 
on that road. Ibrahim oovered those foot 
prints with matting (p. 8 line 78). We 
lay stress on this fact, for it is said that 

these prints on a highroad could never 
have been visible to the police pagi on 
the next day. 6 

But if Ibrahim oovered them up in 
the morning when they were fresh, thov 
must have been preserved. Ibrahim then 
went an d give information at tlm 

i. 1911 5 S L R 31=18 I 0 209=12 Or h J 
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Poet at More, five miles to the south of 
Monahi. This information was recorded 
by Mahomed Gul, H~ad Constable, who, 
was then present. This report is Ex. 4 
and was recorded at 12-30 p. m. on 15th. 
It was not entered in the crime register 
as Ibrahim only had suspicions of foul 
play. Mahomed Ismail sent Wahedbux 
Daffedar to look for Saleh. Wahedbux 
went with Ibrahim taking with him Urs 
constable and Toto tracker. Those three 
examined the footprints. Toto saw the co¬ 
vered footprints of Saleh, and also made 
out two shoe prints from the village to 
the culvert. The police party camped 
that night at the culvert, which is 300 
paces from the village. The next day, 
the 16th, Toto tracker got to work again. 
He found the tracks of two meu in shoes 
which left from the culvert to the canal 
two miles distant. There were also marks 
of dragging at the culvert. At the Did- 
wah the prints were of hire feet and at 
the water edge there was a dent. We get 
this from the magisterial record of 
Wahedbux's deposition, which has been 
exhibitod in the case. It is curious that 
neither Toto nor Wahedbux were ques¬ 
tioned a3 to this dent in the Sessions 
Court. The point is of considerable im¬ 
portance, for it was this dent that led 
Wahedbux to believe that a murder had 
been committed and the corpse thrown 
into the canal. When Wahedbux formed 
thi 3 opinion he had t -vo letters written, 
one to Moro to give information of mur¬ 
der, and the other to the zamindar Al- 
lahbux to invite his assistance. Thera is 
nothing to show what became of Urs and 
his message, but that is of no impor¬ 
tance for the Sub-Inspector returned to 
Moro on 16th and as soon as he return¬ 
ed, had Ibrahimla information entered 
in the crime register. Abdulla got his 
letter about noon and starting riding to 
Monahi at 3 p. m. he says he met ac¬ 
cused 1 outside Monahi; that accused 1 
said ha was going to Moro to give him¬ 
self up to the police and ceufessed that 
ho had committed the murder with the 
help of accused 2. Abdulla went with ac¬ 
cused 1 to Monahi, questioued accused 2 
who also confessed, and started with 
both for Moro but failing to reach it 
spent the night at the half way village 
of MuMa. 

Meantime Wahedbux loft Toto at the 
bank of the oanal and went down the 
stream in search of the corpse. The nak¬ 
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ed corpse was found by the witness 
Wari3 14 mile3 south in Kajurwah. He 
sent news to Moro. Wahedbux heard of 
it and came there and so did the Sub. 
Inspector. The corpse was identified by 
the relations. The Assistant Surgeon was 
3 ont for. The Sub-Inspector stayed that 
night at the Kajurwah but sent Wahed¬ 
bux back to Monahi. On 17th morning 
Wahedbux reached Monahi. He is illi¬ 
terate, but a tracker Khadanbeg who was 
with him could write and he recorded 
the statements of Jawahr and some 
others. Meanwhile Abdualla, who had 
spent the night of the 16th at Mulla, 
heard of the'returnof the police to Monahi 
aud brought the two accused there and 
handed them over to Wahedbux. Also 
the Sub-Insoectar completed the inquest 
on the corp'o at the Kajurwah and came 
uto Monahi arriving at 2 or 3 p. m. He 
then held a footprint test and Toto 
tracker was able to pick out the bare 
footprints as well as the shoeprints of 
both the accused. There was a patch on 
the shoes of accused 2 which was not 
visiblo on the shoeprints, and in conse¬ 
quence of information given by this ac¬ 
cused it was discovered that this patch 
had been put on by the cobbler Obbayoon 
the 15th. On the lSbh the accused pointed 
out where they had thrown the clothes 
of the deceased into tho canal. The spot 
was searched and an ajrak tied up with 
two bricks and ear-picks found by tho 
witnesses. On the 19th the case was 
committed to the Magistrate. We are 
now in a position to deal with the argu¬ 
ments presented by the pleader for the 
appellants. It is first contended that the 
accused were arrested on the 16th. This 
contention is based chiefly on the English 
memorandum of the evidenoe of Darya- 
khan Patel, p. 15, line 50. The record 


here is . . 

"Wahedbux had uo sooner come than ho wont 
rith me to the bridge. Hundu and Bachu were 
n watch. I did not send for tho prisoners, itiey 
lero sent for next day. They came wearing 
hoes. There was still some ennllght remaining. 
:oto was with the police all the tinm. At bed 
imo tho prisoners were with the police. 

Now, as Wahedbux came on the lath, 

his reads as if tho prisoners wore with 

he police on the evening of tho 16th, 

3ut the Sindhi record shows that the 

vitness said Jeomething quite different. 

fc ig as follows: , 

' ‘On tho first day I had not gone to tho accused 

ioforo tho polico oamo nor hai »hcy sent for “® 
This would bo tho 15th. On the day following 
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that they tracked. This would ba the 16th. On 
the day after that that is the 17th the police 
had sent for Suleman and Haji through Abdulla 
in tha evening. The two accused had shoes on. 
They were three hours of daylight left then. 
The accused had appeared before Wahedbux and 
Mahomed Ismail. Toto was all the time with 
the police. I was not with the police when the 
accused oamo but I returned to the police at bed 
time and then I saw Toto with the police. 

This make3 it clear the Patel did not sea 
the aooused in Monahi in Police oastody 
on the 16th. When ho says tho accused 
were brought in the evening he is in error, 
and is contradicted by all the witnesses on 
point. But he is speaking from hearsay, 
for he admits he was not then present. 
Then it is said that the zamindar must 
have made over the accused to Wabed- 
bax somewhere betwoen Monahi and tho 
Kajurwah on the night of the 16th, 
FerozdiD, the Sub-Inspector, says he 
does not remember whether when sending 
Wahedbux from Kajurwah on the even¬ 
ing of the 16th he ordered him to arrest 
the acoused. But he must have done so. 
\\ e cannot discover exactly when Wah- 
edbnx left Kajurwah or where he spent 
the night of the 16th. Bub Ferozdin 
only arrived at Kajurwah at 5 or 6 P. M. 
(page 34, line 12). Wahedbux must have 
loft after that and either travelled all 
night or if he halted for the night, he 
would have halted at his own Polioe 
station, Moro. But it does not follow 
that he met Abdulla for he had no in¬ 
formation of Abdulla's whereabouts. 
Ihe accused do not allege that they were 
handed over to the Police on this road. 
lo fac f; when Abdalla sa ys that he heard 

at Mulla on the morning of the 17th 

that the Police had gone back to Monahi 
this seems probable, for Abdulla would 
soon be told that Wahedbux had passed 

by, travelling in tho opposite direotion. 
Again Abdulla s account of his finding no 
Police at Monahi, on the 16th, tallies 
with the evidence of Toto and Wahedbux. 

DadJw Wa0 M en traokiQ g at the 
Dadwah two miles off and Wahedbux 

had gone south m search of the corpse. 

The theory of Polioe arrest on the 16th 

does not seem at all probable. If there 

had been any foul play there was no 

occasion for Abdulla to tell this com 

with th« 8t0ry °J hi9 wand0riQ g about 
with the acoused on the 16th; he would 

on V the a l7fh hafc i he T UBed ° ame fco him 

then h c , on(e38ad a “ d that he 

PoHoe er ° br0Qght th0m ‘o the 


We think, therefore, that Abdulla is 
telling the truth and there was a volun¬ 
tary confession made by both the accused 
to him. We do not understand why the 
Judge rejects the confession of Haji 
which rests on the same evidence as that 
of Suleman. The Jadge says Haji con¬ 
fessed because Suleman, his accomplice, 
confessed and he 8 aw it was useless to 
deny. This is probably true. Suleman 
confessed as be thought he had done his 
duty in slaying his wife’s paramour. Haji 
confessed because Suleman had betrayed 
him. But these diflerent motives do not 
affect the admissibility of the confessions. 
The only adverse criticism which may be 
made of Abdulla’s evidence is that in 
regard to the confession of Haji it was 
susceptible of corroboration and that 
corroborative evidence has not been 
taken. Abdulla says that Haji confessed 
in the presence of the Patel Daryakhan, 
and we cannot understand why neither 
thePublio Prosecutor nor the Sessions 
Judge questioned Daryakhan on this 
point. Next it is said that Toto muBt 
have seen the accused before the test. It 
is improbable that he saw the acoused 
on tho 15th or 16th when he was at the 
culvert and at the Dadwah. His only 
opportunity of seeing the acoused before 
the test was on the 17th and there is no 
doubt that he might have seen them on 
that day The accused were brought to 
Monahi about 9-30 A. M. (Abdulla, page* 
31, line 72). H b 

oft T r° °«j5? e ' n , fco Monahi afc no °a (P^e 

26 line 59), and the test was held in the 
afternoon after the Sub-Inspeotor’s 
arrival. Bofc, on the other hand, there 
is no evidence that ho did see the prison¬ 
ers and the bona fides of the test is 

apparent from the fact that shoe-prints 

Th«r« w ? fclfi0 f u 8pitQ of differ ence 8 . 

No 2 ZZ 7 at0h 1 “ the sb ° a ol aooused 
No. 2, and it was the statement of ao- 

? u hat l0d to the discovery 

that he had had his shoes patohed two 

ini in b 6 th r fl e s» Slm, « arIy ’ a nail was want- 

find this from the evidence of the Sub 
Inspector and the Masheer Abdulla and' 
from Toto’s magisterial deposition whiSh 
has been exhibited. But we clnnot 
understand why Toto was not question 

POmt t! D fc i 1Q SeB8ion8 0 °urt' 

annthp d - 91 !. 00 i as 1)600 ohtt lhmged on 
Wn i F \ He “*» saw the 

otprints of two murderers at the 
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culvert. The other witnesses'saw only 
the marks of trampling. It is said that 
it is unlikely that distinct marks were 
visible on the high road. We think so 
too, but attach no importance to the 
point for the discrepancy is probably 
more apparent than real. The prints 
which Toto describes were probably not 
on the culvert but ju3t off it. Before 
the Magistrate he said, “Near a culvert 
I saw footprints of two men aswll a s e 
marks of dragging”. 

Next, there is the finding of the ajrak 
and ear-picks of the deceased in the 
canal bod. Both Abdulla and the Sub- 
Inspector say that on the 17th both the 
accused said they had thrown the clothes 
of the deceased into the canal and the 
next day both of them pointed out the 
place near which the ajrak was found. 
There was no cross-examination of Ab¬ 
dulla or of the Sub-Inspector on this 
point. It is objected that the statements 
are not relevant, as they were made by 
both the accused but in S. 27, Evidence 
Act the singular person includes the 
plural. If two persons give information 
which leads to the discovery of a fact, 
so much of the statement of each person 
which relates distinctly to the fact dis¬ 
covered may be proved. The exclusion 
of confessional statements under S. 2b 
i 3 based on the presumption arising 
from the custody of the police that they 
are untrustworthy. As soon as a circum¬ 
stance is proved which rebuts that pre¬ 
emption e. g., the presence of a Magis¬ 
trate, or confirmation by subsequent 
discovery, the confession becomes admis¬ 
sible either in toto if there is the guar¬ 
antee of a Magistrate's presence, or to 
the extent to which it is confirmed. If 
therefore two persons give information 
which leads to discovery, the statements 
of both have been confirmed and are ad¬ 
missible. Statements of co-accused 
Subsequent to the discovery are irrele¬ 
vant: Queen v. Ram Churn Chung (2). 
The Sessions Judge erred in suggesting 
that the police, after having made the 
discovery from one accused should enact 
the farce of inviting the other accused 
to point out the same place. It is surely 
obvious that the statement of the second 
would lead to no discovery at all. I his 
parctice was condemned very rightly by 
the Bombay High Court in the case of 


Queen-Empress v. Bashya (3). It is ob¬ 
jected that the trousers of the deceased 
were not found. But they may have got 
detached from the bundle. The absence 
of the trousers S66tns to us to confirm 
the evidence for if the police had been 
manufacturing ovidenoe the trousers 
would certainly have been included. 

Lastly, there is the first report made 
by Ibrahim on the 15th. It is suggested 
that this is a forgery because it was not 
entered in the crime register, The entry 
in the crime register affords this guar¬ 
antee of the making of the report that 
the copy has to be sent to the nearest 
Magistrate. But in the case of the re¬ 
port of the 15th a similar guarantee was 
available for Mahomed Ismail endorsed 
on it that he had sent a copy to the 
District Superintendent of police that 
same day. If the defence really believed 
the report to be a forgery, the copy 
from the office of the District Superin¬ 
tendent of Police would have been called 
for. The reason why this first informa¬ 
tion was not entered in the crime regis¬ 
ter is satisfactorily explained. There 
was no definite information that Saleb 
was dead. Saleh was a noted badmash 
and the whole story of his disappear¬ 
ance might be a ruse. This is what 
Mahomed Ismail thought but the Chief 
Constable when he returned on the 16th 
decided that the more regular course 
was to enter the information in the 
crime register. We see nothing impro- 
bable in this story. The information 
names Jawahr bania, and is strong cor¬ 
roboration of the truth of his evidence. 
We have no hesitation in accepting 
Jawahr's evidence. As said by one of the 
assessors, a village bania would never in¬ 
vent false evidence in a Mahomedan 
murder case. We have not discussed the 
various grounds on which the evidence 
for the prosecution has been attacked. 
How does the case stand? 

There is no doubt that the cropse was 
that of Saleh and that death was due to 
strangulation. The Doctors evidence 
makes it clear that he was murdered 
and thrown into the water. Saleh was 
last seen alive by Photo on the night of 
14th. His tracks disappeared at a cul¬ 
vert where there were marks of tramp¬ 
ling. There is no doubt that he was 
murder id at the culvert. The tracks of 
the two murderer s led to the waters edg e 

3. (1900) 2 Bom L R 1099.^ 


2. (1875) 24 W R Cr 33. 
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*nd they were tracked from there back 
to Monahi. Ho was therefore murdered 
by two men of Monahi. Were these two 
men of Monahi the accused? The answer 
is supplied by Jawahr’s evidence that 
they were near the scene of the murder 
that night; by the identity of the foot 
and shoeprints; by the accused pointing 
out the place where the clothes of the 
deceased bad been thrown into the canal; 
and by their guilty efforts to alter their 
•shoes. This chain of circumstantial 
•evidence coupled with the evidence of 
motive, would have convinced us of the 
guilt of the accused even if the confes¬ 
sions to Abdulla bad never been made. 
There is overwhelming evidence that the 
deceased was reputed to be the para¬ 
mour of Suleman’s wife and Haji is 
.Suleman’s cousin. There are some dis¬ 
crepancies as to when Suleraan’s wife 
left him but this is natural, for she went 
to her brother’s house in the same 
-enclosure and the time of her removal 
would not be known to all the witnes¬ 
ses. Thi9 intrigue is the motive given 
by Suleman to Abdulla and the confes¬ 
sions to Abdulla make the guilt of both 
the accused certain. 

We confirm the convictions but we 
are reluctant to confirm the capital sen¬ 
tence for the trial has been in some res- 
-pects incomplete. The traoker Toto was 
not examined as to the nail withdrawn 
from the shoe of acoused 1; Daryakhan 
was not examined as to the oonfession of 
•aooused 2; and the movements of Head 
'•Constable Whedbux on the evening and 
night of the 16th should have been more 
-clearly elioited in order to make it cer¬ 
tain that he did not meet the aooused 
•before the morning of the 17th. The 
-deceased was moreover a badmash whose 
amours with the wife of the aooused 1 
•must have been the cause of oonaider- 
•able provocation. We reduce the sen¬ 
tence of each aooused to transportation 
•for life. 

V.R./r.k. Sentences reduced . 
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Pratt, J. 0. and Boyd, A. J. C. 

Municipality of Karac/i»—Appellant. 

Mahomed Alii Essaji— Respondent. 

First AppeM No. 19 of 1913, Decided 
•on 6fch May 1915, against judgment of 
‘Crouoh A. J. 0., D/- 26th May 1913. 
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(a) Bombay District Municipalities Act 
(3 of 1901), S. 96 (2),—‘Scope of power 
explained—Instance specified in S. 96 (2) 
does not curtail the genera! power, 

The words of S. 96 (2), Bombay District Muni¬ 
cipal Act give a Municipality a very wide power 
of regulating buildidg*, subject to only two res¬ 
trictions oa it, ( 1 ) the general limitation as to 
all statutory powers of public functionaries that 
the orders issue 1 under it are reasonable and ( 2 ) 
the particular limitation expresses in the section 
that the orders are not inconsistent with the 
Aet. [P 19 C lj 

The particular instances specific in ihe latter 
part of S. 96 (2) were added abundanli cauteia 
when the Amending and Consolidating Act of 
1901 was introduced, and do not curtail the 
general power: 12 Bom 490=27 Bom 221 Foil. 

[P 19 C 1] 

(b) Bombay Municipalities Act(3 of 1901), 
S. 96—Both under general and particular 
power a person may be required to construct 
door as not to project into street. 

Both under the general as well as the parti¬ 
cular powers couferred by S. 96, Bombay Muni¬ 
cipal Act a Municipality is perfectly competent 
to pass an order calling upon the owner of a 
bouse to construct the doors of his house in such 
a way as not to project Into the stre?t 

, x [P 19 C 1] 

(c) Bombay Municipalities Act (3 of 1901), 
S. 96—Compensation for strip of land order¬ 
ed to be left open between street and front 
of house is not payable unless it is included 
in public street. 

A Municipality is not liable ta pay compen¬ 
sation in all cases where it orders a householder 
to loave vacant a strip of land on his own plot 
between the front of his house and tho street, 
but only when tho land left vacant is included 
in a publio street: 3 Bom L R 842 Foil: AIR 
1914 Bom 112 Dist . [p 19 q j] 

(d) Interpretation of Statute — Result of 
natural meaning not inconsistent with the 
act must be given effect to even though 
legislature did not intend it % 

If by giving to the words of an Aot the mean' 
ing which they naturally and ordinarily import 
and bear, we obtain a result which is consistent 
with the Aot, it matters not that it may be in 
excess of what the Legislature had in viow: 21 
Bom 688 Foil . [p 29 Q 2 ] 

Rupchand Bilaram —for Appellant. 

Dipchand T. Ojha for Respondent. 

Judgment. The appeal raises an im¬ 
portant point of Manioipal Law. The 
plaintiff, being deairoos of building a 
house on his piot on the Bunder Road 
gave the Municipality notioe of his in’ 
tention under S. 96, Bombay Aot 3 of 
1901. To that notioe he attaohed a plan 
of the Proposed building as required by 
S. 96 (1) (b). In the plan the doors 
seemed to opon inwards. The Munici¬ 
pality under S. 96 (2) approved the plan 
and gave permission to build, but in order 
to remove any douht as the doors they 
attaohed-to their permission a oondibion 
whioh ran as follows: 
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" Windows and doois of the building will not 
be permitted to project on or overhang any 
public street or Municipal land.*' 

The plantiff completed his building 
but the door3 were of a different con¬ 
struction to those shown in the plan. 
Each leaf, of the door, was in two fold¬ 
ing sections and the door opened cut- 
wards. Each leaf, if cnoned with the 
sections folded, not project into the 
6 treet but if opened with the sections 
extended would project beyond the line 
of the street. The Municipality consi¬ 
dered (hat the doors had been made in 
contravention of their permission and 
directed their removal under S. 96 (5). 
The plaintiff then sued for an injunction 
restraining the Municipality frem en¬ 
forcing the removal cf the doers. The 
lower Court decreed the suit, holding 
that the doors were aot in contravention 
of the condition imposed by the Munici¬ 
pality and that the Municipality bad no 
power to make such a conditon. These 
are the two points for consideration in 
this appeal. The lower Court was of 
opinion that the condition was not in¬ 
fringed, as it was possible to open the 
doors without projecting them ever the 
street and the condition did not require 
" the plaintiff to so make his doors that 
they could never project over the street.” 
But the condition was a condition in a 
licence to build and it must beconstrued 
as such. It was a condition regulating 
the construction of the door and not tho 
user of it 

No door opening outward could pro¬ 
ject into the street until it was opened. 
If the owner of the house made his door 
so that when opened it practiealy blocked 
thostreet.it would be do defence for 
him to say. “I mean to keep the door 
shut,” or “ I shall never open it at an 
angle greater than 10 degrees:” for the 
Municipality can regulate tho construc¬ 
tion of the door and not tho uso of it. 
If the condition imposed by the Munici¬ 
pality is interpreted with reference to 
the context as a clause in ft license to 
build, then we think it clear that it 
means “you shall ect build your door 
in such a way that it can project into the 
street.” Wo think tho words used in 
the condition ‘do convey this meaning 
and that this represents what the Muni¬ 
cipality intended and what the piaintiti 
understood. The plaintiff’s door when 
opened with the sections extended pro¬ 


jects into the street and it thereforei n- 
fringe3 the direction given by the Muni¬ 
cipality. The next question that arises 
is whether the Municipality had power 
to make the order. The powers of the 
Municipality are declared in S. 96 (2) of 

the Act. That sub-section is as follows: 

“The Municipality may issue sucb orders cot 
inconsistent with this Act as they think proper 
with reference to the work proposed in such 
• either give permission to erect 
or alter or add to the building according to the 
plan and information furnished, or may impo-e- 
in writing such condition as to level, drainage, 
sanitation, materials, or to the dimensions and 
cubical conteots of rooms, doors, windows and 
apertures for ventilation, or with reference to 
the location of the building in relation to any 
street existing or projected as they think proper,, 
or may direct that the work shall Dot be pro¬ 
ceeded with unless and until all questions con¬ 
nected with the respective location of the buil¬ 
ding and any such street have been decided tc 
their satisfaction.” 

Now omitting the last clause which 
gives a powers of suspending building 
work, the power are: A. General—to issue 
which orders not inconsistent with the 
Act as they may think proper with re- 
ference to the work proposed; and B. Par¬ 
ticular instances of this goneral power, 
viz., (l) to grant permission; (2) to Im¬ 
pose conditions which may be (a) as to 
sanitation, ventilation or materials, (b) 
as to the location of tho building in re¬ 
lation to any street existing or proposed. 
The lower Court has considered the 
question under the particular power 
B f2) (a), but not nnder the general power 
A or the particular power B (2; (b). 
The general power A is the power that 
was enacted in identical words in S. 33 
of the old Act, Bemby Act 6 of 1873. 
That these words give the Municipality 
a very vide power of regulating buildinge 
was recognized in Nagar ValabNarsi v. 
Mu 7 iicipality of Dhandhuka (1) and in 
Tribhovan Chunilalv. Ahmedabad Almii- 
cipalily (2). The particular instances B 
of this power were added abundanti 
cautela when the Amending and Consoli¬ 
dating Act of 1901 was introduced. Bpt 
the goneral power is to pass such orders 
with reference to tho building as the 


inicipality thinks proper, 
rhe power is one within the discre-, 
n of the Municipality and there are, 
pointed out in the cases cited above, 
[ y two restrictions on it, (l) the 
leral limitation a s to all statutory 

(L88S) 12 Born 490. 

(1903) 27 B:m 221. 
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powers of public functionaries that the 
orders issued under it are reasonable and 
(2) the particular limitation expressed 
in the section that the orders are not 
inconsistent with the Act. Neither of 
these two restrictions apply here, for the 
object of the- order was to preserve the 
line of the street. The order had refer¬ 
ence to the building and it seems to us 
to be one which the Municipality could 
make under thisgeneral power. Further 
it seems to us that the order wae also 
justified under the particular power 
B (2) (b), which enables the Municipality 
to impose conditions with reference to 
the location of the building in relation 
to any street, existing or projected. 
The word "building” is defined in 
S. 3 (7) as "including all walls, veran¬ 
dahs, fixed platforms, plinths, door-steps 
and the like.” The word "building,” 
therefore includes doors and apart from 
the definition this must be so for the 
door is part of the building. The Muni¬ 
cipality may therefore impose a condi¬ 
tion as to the location cf doors is refer¬ 
ence to a street and similarly a condi¬ 
tion that a door shall be so made that 
it cannot swing over the street is such 
a condition for a door that swings out¬ 
wards has a different location to a door 
that swings inwards, 

Mr. Dipchand contends that the wcrd9 
" location of the building in relation to 
any street” have reference to cases cf 
set-back and that in all such case the 
Municipality is liable to pay compensa¬ 
tion. But compensation is not payable 
unless the land left vacant is included 
in a publio street. This was made clear 
in the ease of the Municipality of Thana 
v. Fazal Karim (3). The recent case cf 
Bai Falma v. Bander Municipality (4) 
is distinguishable; for the Municipality 
in that oase were hold to have exercised 
the power unreasonably and in a manner 
inconsistent with the Act. Fazal 
Karim’s case (3) shows that in certain 
oircumstances the Municipality could 
have ordered the plaintiff to set back his 
house and leave vacant a strip oh his 
own plot between ths front of his house 
and the street. This is also apparent 
from thespecificationrequiredasto limits 
of the proposed building in S. 96 (l) (b). 

Now if the Municipality could setback 
8 . (1901) 8 Bom LR 842 . ~ 

4l AIB j 914 Bom 112 =25 I C 411=38 Bom 


the whole house, a fortiori they could 
set back the door which was part of tho 
bouse. Or the question may be consi- 
consider from another point of view. 
Even admitting that the purpose of the 
Legislature in enacting the condition as 
to the location of the building with re 
ference to the street was to provide fer 
a set-back of the whole house is that any 
reason for refusing to apply the condi¬ 
tion to a door? We think not. If, by 
giving to tho words of an Act the mean¬ 
ing which they naturally and ordinarily 
import and bear, you obtain a result 
which is consistent with the Act, it 
matters not that it may be in excess of 
what the Legislature had in view’. A 
very clear instance of this rule is the 
caso of the Collector of Broach v. Veni- 
lal Keshavbhai (5). We think the action 
of the Municipality was lawful and 
authorized by S. 96, sub-Ss. (2) and 5(b). 
There is therefore no occasion to discuss 
the other sections of the Act which have 
been referred to in argument. We re¬ 
verse the decree of the lower Court, 
allow this appeal and dismiss the plain¬ 
tiff s suits with costs throught. 

—V.R /R.K._ Appeal accepted. 

6 . (1897) 21 Bom 588. 
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Pratt, J. C. and Boyd, A. J. C. 

Aludomal —Applicant. 


Emperor— Opponent. 

Criminal Revn Petn No. 66 of 1915 
Decided on 20ch July 1915, against the 
judgment of Sess J., Sukkur. 

Pcn.l Code (45 of 1860), S. 225|B-Arre«t 
“Essentials of—Mere words are not suffi¬ 
cient to effect arrest. 

An arrest is a restraint of tho liberty of tho 
person and unless tboro is submission actual 
contact is necessary to effect it. There must bo 
touch or coDfiemout cr else acquiescence. Mero 
words cannot constitute an arrest. 

Itussan v. Lucas, (1824) 1 Car. & P. 1530 
Granger v. Hill, (1838) 4 Bing (N. 0.) 212 San 
don v. Jems, (1859) 28 L. J. Ex. 166; Ref to- 
T . , , T . , [P 20 C 1.21 

Lalchana Uassomal— for Applioant-. 
E, Raymond —for tha Crown. 

Boyd, A. J. C.— Tho accused has been 
convicted under S. 225-B, Indian renal 
Lode, for escaping from the lawful 
custody of a bailiff. It is granted that 
the bailiff had a right to arrest him. 
Accused s present defence is that he was 
ever in custody, not having been arreat- 
a. The facts found are that the bailiff 
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met him in the street, showed his staff, 
told him he was uudar arrest but did not 
touch him. Accused, instead of going 
with him, walked away and entered; a 
shop. The question is whether he was 
arrested; exempted for. if not, he 
cannot be convioted for escaping. 
The word ‘ arrest” from its deriva¬ 
tion does not necessarily denote a 
physical act. So it i3 right to see what 
meaning is given to it by law or (if there 
b9 no law) by general usage. No parti¬ 
cular method of arrest is prescribed by 
tho Code of Civil Procedure. S. 46 (l) of 
the Criminal Procedure Code is as 
follows;— 

“In making an arrest the Police Officer or 
other porson making the same shall actually 
touch or confine the body of the person to be 
arrested, unless there be a submission to the 
custody by word or action". 

Here it is not aileged or contended that 
accused aumbmitted. On the contrary, 
be walkod away. The trying Magistrate 
and the Sessions Judge, who heard the 
appeal, think thero should be a different 
standard for civil arrest and that such 
may be complete without touch or con¬ 
finement. Iu England the law about 
civil and criminal arrests is identical (Cf. 
Halsbury’s Laws of England, Volume 
25, page 816, paragraph 1418, and Volume 
9, page 236, paragraph 607). Thero must 
be touch or confinement or else acquiesce¬ 
nce. More words cannot constitute an 
arrest. Thera are a number of decisions 
on the point, which are old but have 
never been departed from, this method 
of arrest having been well recognised for 
at least 100 years. Russen v. Lucas ( l) 
was a case similar to this. A Sheriff a 
officer told a person that he wanted him 
but did not touch or restrain him. The 
person made an excuse and departed. It 
was held that there was no arrest. 
Granger v. Bill (2) was an interesting 
case (different from this) in which the 
person was under restraint aud in the 
officer’s power; but the Judges laid down 
the same principle, there must be touch 
or confinement or submission. The same 
is laid down in Sandon v. Jervis (3) in 
which the Judges attaohed so much im¬ 
portance to the act of touohing that they 
held an arrest by touch to bo a good 
caption, although the bailiff (being out¬ 
side a window) had no personal control 

(1) (824) 1 Oar & P. 15 J 

(2) (1838) 4 Bing. (N. 0.) 212 

(3) (1859) 28 L. J. Ex 15.6. 


at that time over the person arrested. 
And thero are other casss. 

It would of course be easy to set up a 
new criterion of validity by saying that 
an arrest is good if the bailiff ha3 the 
person under his control, whether he 
touches him or not. Such a test would 
favour the prosecution in tho present 
ci9e, in which apparently the bailiff 
was near enough to touch the accused. 
But such a test would be more difficult 
to apply than the time honoured test 
which is now recognised in England aud 
(I believe) in India also. So there is no 
reason to say that that the method of 
a civil arrest should be different from 
that prescribed by the Criminal Pro¬ 
cedure Code. The learned Public Pro¬ 
secutor at first suggested that tho accused 
was guilty of resisting apprehension. 
But that is a separate offence under the 
same section; and he was never charged 
with it. Moreover apprehension is a 
physical act, which the bailiff nover tried 
to perform, and so accused cannot be 
said to have resisted it. 

As no arrest took plaoe, the conviction 
for escape was illegal. No doubt acc¬ 
used’s conduct towards the bailiff was 
wrong; but, as he has already been 
punnhed in a separate oase for similar 
errors in the same transaction, wo can 
interfere in the present oase without 
hesitation. I would set aside the con¬ 
viction and sentence, acquit the accused 
and direct re-payment of the fine if paid. 

Pratt, J. C.— An arrest is a restraint 
of the liberty of the parson, Unless 
thero is submission actual contact is 
neces3aay to effect it. This is well 
settled in England and S. 46, Criminal 
P. C. shows that the Indian legislature 
uses the word in the same sense. 
In fact the section seems to be 
based on the judgment in Russen v. 
Lucas (1), which was an arrest by a 
Sheriff’s officer. As the bailiff did not 
touch the accused he was not arrested 
and was Dot in custody. I therefore, 
concur, in the proposed order. 
v.R./R.K. Conviction and sentence reversed . 
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(a) Civil P. C. (5 of 1908), O. 21. R. 90— 

Who can apply—Adjudged insolvent cannot. 

A judgment-debtor who bas been adjudged au 
Insolvent and whose property bag been vested in 
an Official Receiver has no interest to apply for 
setting aside an execution sale of his property 
under 0. 21, R. 90, Civil P. 0. [P 21 C 1 ] 

(b) Civil P. C. {5 of 1908), O. 21, R. 90- 
Conspiracy between bidders is no ground for 
setting aside sale. 

An allegation that the bidders at a Court auc¬ 
tion conspired with the auction-purchaser to put 
down the price is no ground for setting aside the 
sale ; Mahomed Mira Ravuthar v. Sactast 
Vijaya Raghunadha Oopalar ; 23 Mad 227 (PC) 
Ref to. [P21C 2) 

(c) Civil P.C. (5 of 1908), 0.21, R- 90- 
Persons entitled to share in rateable distri¬ 
bution does not include scheduled creditors 
in insolvency. 

The words “entitled to share in rateable dis¬ 
tribution of assets’* in R. 90, 0. 21, Civil P. C., 
refer to decree-holders who are entitled to a rate¬ 
able distribution under S. 78 of the Code. The 
right to receive divident before the Official Re¬ 
ceiver ie not contemplated by the rule. 

[P 21 C 2] 

(d) Civil P. C. (5 of 1908), O. 21. R. 90- 
Words "whose interests are affected," etc. ex¬ 
plained—It does not refer to scheduled credi¬ 
tors. 

The words "whose interests are affected by the 
sale" in the same rnle, refer to existing interests 
In tho property sold and not to tho claims of al¬ 
leged creditors : 26 I C 93, Ref to. (P 21 C 2] 

Rupchand Bilaram —for Plaintiff. 

Lalchand Hassomal —for Defendant. 

Eimatrai Bhojraj —for Creditors. 

Judgment. — These are two applica¬ 
tions under 0. 21, R. 90. to set aside a 
sale of land belonging to the judgment 
debtor Assa Jalal. 

A preliminary objection has been raised 
that neither application is maintainable 
and that objeotion disposes of them both. 
The first application is that of the judg¬ 
ment-debtor Assa Jalal himself. On the 
11th October he filed a petition to be ad¬ 
judged insolvent. On 25th October the 
sale was held. On 2nd November he 
made this application to set aside the 
sale. On 3rd November be was adjudged 
insolvent. The adjudication order re¬ 
lated back to 11th October, so that on 
the 2nd November when the application 
was made the judgment debtor was 
divested of all his interest in the pro¬ 
perty sold. Perhaps the Offioial Reoeiver 
might have applied for permission to 
continue the application under O. 22, 
U. 10, but no suoh application has been 

I 5 * fc k e . reiver. It is not likely 
that the Official Receiver will apply, for 

the application specifies no material ir¬ 
regularity and the allegation that the 


bidders conspired with the auction-pur¬ 
chaser to put down the priceis no ground 
for setting aside the sale Mahomed Mira 
Eavuiher v. Savvasi Vijaya Eaghu- 
nadlia Gopalar (l). It is net necessary 
therefore to postpone disposal of the pe¬ 
tition for the beneht of the Official Re- 
ceiver. 

The other application is by certain 
creditors of the judgment-debtor. One 
of them has a decree, but it is admitted 
that he is not entitled to rateable dis¬ 
tribution as he had not made an execu¬ 
tion application before receipt of assets 
by the Court. Mr. Kimatrai neverthe¬ 
less contends that all the creditors in¬ 
terested are affected because the sale re¬ 
duces the fund available to pay them 
dividends on the insolvency and that 
they are also persons entitled, to a share 
in rateable distribution, as they will 
prove their debts and get a 6hare of the 
assets available for distribution by the 
receiver. Neither contention is admis¬ 
sible. The words in R. 90 "entitled to a 
share in a rateable distribution of assets” 
refer to decree-holders who are entitled 
to a rateable distribution under S. 73, 
Civil P. 0. Tho right to divided before 
the Official Receiver is not contemplated 
by the rule. It is a right contingent on 
proof of debt before the Official Receiver 
and was not established at the time of 
the application. 

A^ain the words in R. 90 "whose in¬ 
terests are affected by the sale" refer to 
existing interests in the property sold, 
it would be absurd to extend tho phrase 
to the claims of creditors, for that would 
involve (l) the proof of claim in the exe¬ 
cution proceedings and (9) a construction 
which would make the words "the de- 
oree-holder or any person entitled to 
share in a rateable distribution of assets" 
redundant. This has been well pointed 
out by the Madras High Court iuthecase 
of Kathiresan Chettiar v. Ramasawmy 
Chettiar (2). 

I therefore dismiss both applications 
with costs. 

v.r /r.k. Applications dismissed. 


1. (1900) 28 Mad 227=27 1 A 17. 

2. A 1 R 1915 Mad 541=26 1 0 93. 
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Pratt. J C. 

Jan Mahomed —Applicant. 

v. 

M anthar — Opponent. 

Misc. Appln. No. 250 of 1915 and Orgi- 
nal Civil Suit No. 95 of 1915 Decided cn 
10th November 1915. 

Civil P. C. (1908), S. 47 and O. 21 R. 58- 
Father of J. D. paying amounts to save at- 
tchment of his property—Objection under 
R. 58 does not lie as no attachment is made 
— Neither can such question be decided in 
execution ns father is not party. 

A, in execution cf an award decree against B t 
sought to seize the moveable property of B' s 
father, C, who thereupon, to avoid the attach¬ 
ment, paid the amount named in the warrant 
under protest and applied under 0. 21, R. 59, 
Civil P. C., for return of the money: 

Held. (1) thatO. 21, R. 53, Civil T. C., was 
inapplicable as no property had been attached : 

(2) that C’s claim could n:t b* determined in 
execution under S. 47, Civil P. C., as be was 
neither a party to the suit nor his representative 
but could only be enforced in a separate suit. 
Lodge v. National Union Investment Covinim/ 
Limited , (1907) 1 Ch. 300; 7 Cal . C43; (P.C.*); 40 
Cal. 59S; (P. C ) RcJ. to. [P 22 C 1] 

IVadhumal Oodharam —for Applicant. 

Kalumal Pahlumal —for Opponent. 

Judgment.—The judgmcot-cr editor 
Manthar had an award decree against 
Umerdin. In execution of that decree 
moveable property was sought to he at¬ 
tached in the house of the judgment- 
debtor, Umerdin’s father, Jan Mahcmed. 
The applicant Jan Mahomed states in 

his application to this Court : 

“The bailiff was abDUt t3 actually seize the 
goods cf the applicant when to avoid attachment 
though illegal, the applicant under protest paid 
the amount named in tho warrant.” 

On this statement cf fact the appli¬ 
cant applies under O 21, R. 53, that tho 
money should bo returned to him. 

But R. 53 lias no application, for it 
refers to the release of property w-hich 
ha3 been wrongfully attached. Hero no 
proporty was attached. Mr. Wadhumal 
argue3 that the money was attached in¬ 
stead of the goods. But it is cle*r from 
the passage quoted from the application 
that the money was not attached. The 
money was paid by the applicant to avoid 
the attachment. The applicant is neither 
a party to tho suit nor a representative 
of a party and, therefore, his claim can¬ 
not be determined by a Court of execu¬ 
tion under S. 47, Civil P. C. If the at- 
tchmont was wrongful he has a right of 
action. It is tho equitable action des¬ 
cribed by Lord Mansfield in Mcses v. 
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Mao/erlan (l), quoted in Lodge v. 
National Union Investment Company 
Limited (2), as one which lies for money 
uhich ex aequo et hono the defendant 
ought to refund. This right of action 
was recognised by the Privy Council in 
Dulichand v. Iiamkislien (3) and Kankya 
Lai v. National Bank of India (4). 
Applicant’s remedy is, therefore, by suit 
and not by application in execution pro¬ 
ceedings. This application is dismissed 
with costs. 

V -R-R-K. Application dismissed. 

1. (1760) 2 Burr 1005. 

2. (1207) 1 Ch 300=90 L T 301. 

3. (13S1) 7 Cal 618=3 I A 93, (P C). 

4. (1913) 13 1 C 949=10 C*1 59S 40 I A 5G 

(PC). 
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Fawcett, A. J. C. 

Hirji Toharsi —Plaintiff. 

v. 

Gordliandas and others —Defondants. 

Original Suit No. 422 of 1912, Decided 
on 15th March 1915. 

Trusts Act, (2 of 1882) S. 84 —Fraud need 
not have been completely carried out to dis¬ 
entitle person to set aside transfer in fraud 
of creditors. 

Iu order to disentitle a person from having se*. 
aside a transfer made by him for an illegal pur¬ 
pose e. g., with a viow to screen hi3 propert f 
from his creditor^, it is not necessary that tb i 
wholo fraud contemplated should have bee.i 
carried into effect, but it is sufficient if tho illegal 
purpose has been carried into erlect in a material 
part, e. g , by delaying the creditors for a long 
time: 18 Mad. 373 29 Mad. 72, Folio. 33 Cal. 
967; 85 Cal 651; (P. C.) Ref. to. [P23 C 2] 

Lalchand Uasomal —for Plaintiff. 

Rupchand Dilaram, Kalumal Pohlu- 
mal and Diptliand Chandumal —for De¬ 
fendants. 

Judgment.—The plaintiff sues, as a 
member of a joint Hindu family, for par- 
tition cf his share in the two immoveable 
properties mentioned in the schedule to 
the plaint, and joins as defendants his 
brothers (defendants l), the trustees and 
executors of a Will alleged to have been 
executed by his uncle, Visram, (defen¬ 
dants 2), and his step-mother (defendant 
3). In tho plaint plaintiff refers to a 
release-deed executed by himself in 1909 
and denies that this release deed is a 
genuine transaction, asserting that it 
was a sham and bogus oue iutended to 
screen family proporty, that it has never 
been acted upon and is of no effect 
whatever. Oo the other hand, defen¬ 
dants 1 and 2 deny that the release-deed 
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is not a genuine document and has not 
been acted upon, and plead that, even if 
the plaintiff’s contention that it was ex- 
-eouted to screen the family property 
against the creditors of the plaintiff he 
trne be cannot get the relief sought. On 
this particular point an issue had been 
framed, whethe 

“even if the releaao-deed was executed with 
the object of screening family property from the 
creditors of the plaintiff, has the fraud been 
•carried out so a3 to disentitle the plaintiff to the 
relief sough?” 

And the trial has, in the first instance 
been confined to the determination of 
this issue only (Exs. 35 and 40). 

There can he no doubt that if this ra- 
lease-deed (Ex 20) is a valid document 
as against (he plaintiff, it debars him 
from obtaining the relief sought, for 
thereby he has relinquished all his rights 
interests, claims and sbaro3 in tha im¬ 
moveable property in suit id favour of 
his father Tokarsi, his uncle Visram, and 
his brothers. The plaintiff states that 
in 1908-9 he had contracted debts which 
•came to the knowledge of his father and 
uncle and that it was in order to screen 
the family property from his creditors 
that this release-deed was executed 
on 2nd March 1909, although it purports 
to have been executed on 23rd 
December 1908. He further says that, 
when it was executed, a suit had already 
-been filed against him by one of his ores 
ditors, by name Lokumal. He had ala- 
before March 1909 contracted other debto 
to his creditor Doulatram, a brother of 
Lokumal. In purauanoe of this arrange, 
ment to defeat his creditors, the plain¬ 
tiff says, he went to a place oalled Gojra 
in the Punjab at the end of April 1909, 
but returned to Karachi after some two 
months. This, no doubt, was in connec¬ 
tion with Lokumal's and Doulatram’s 
suits against the plaintiff whioh ware 
decided in July 1909, when Lokumal 
•obtained one decree and Doulatram three 
decrees against the plaintiff. The latter 
after his short stay in Karachi returned 
again to Gojra, where he says he stopped 
till September 1910. He then came to 
Karaohi and remained there till about 
the beginning of 1912 when he went to 
the Central Provinces. He returned to 
Karaohi in Maroh 1912 when his uncle 
Visram died. In August 1912 his father 
'Tokarsi also died. Prior to that plaintiff, 
■on 29th March 1912, applied to be ad- 
Uudioated an insolvent, as he was threa¬ 


tened with arrest at the instance of one 
of his creditors. Iu that application he 
alleged that he had no property except 
some moveables of the value of B 9 . 25. 
His application was, however, dis¬ 
missed on 29:h May 1912, on the ground 
that it was an abuse of the process of 
the Court. Up to this time nc applica¬ 
tion for execution had been made by 
any of his creditors except one of 
Lokumal for the arrest of the plaintiff 
in November 1910. This was, however, 
unsuccessful as the warrant could not be 
executed owing to plaintiff’s absence 
from Karachi. After the insolvency ap¬ 
plication had been dismissed, Doulatram 
in June 1912 made three applications for 
execution, two by attachment of move¬ 
able property of the plaintiff and one for 
his arrest. The two former applications 
were, however, subsequently dropped. 
In the other one plaintiff tried todefeafc 
tha application by the pleading poverty. 
But this plea wa3 reected by the Court 
and in November 1913 he was committed 
to Jail. Some four months afterwards 
he was released on payment of the 
amount due on the decree in execution of 
wbioh he bad been arrested. Bsfore he 
was ssut to Jail, tha plaintiff filed the 
present suit in October 1912. 

These are the main facts asserted by 
the plaintiff himself or proved so far as 
they are necessary for determination of 
the present issue. There oau be no doubt 
that the object of screening family pro¬ 
perty from the plaintiff’s creditors has 
been effected, at any rate, in so far as no 
attempts hivo been made by any of the 
plaintiff's creditors to attach plaiutiff’a 
interests in the imraaveable property in 
suit, and admittedly none of them have 
recovered anything out of their dues 
with the exception of tho one decretal 
amount paid up after plaintiff’s arrest to 
Doulatram. On tho other hand, plain¬ 
tiff's throe creditors have kept their de- 
orees alive by making occasional appli- 
cations for exeoutioo. The question for 
the Court to determine is, whether tha 
oc-ntemplated fraud has been oarried 
out to an extent whioh disentitles tha 
plaintiff to the relief sought. Tho main 
rule in oases of this kind ia that a man 
cannot set up an illegal or fraudulent aot 
of his own in order to avoid his own 
deed. This is based on the maxims "no 
man oan take advantage of bis own wrong" 
and that the person who alleges his 
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own turpitude is not to be heard.” The 
pourts, however, in England and in this 
'country have recognized an exception to 
this general rule, which is that the mere 
intention to defraud, if not cirried into 
( 3floct, atlords a locus poenitentiae to the 
fraudulent transferor, sufficient to justify 
jhis being given relief. In India this 
exception is provided for by Statute in 
3. 84 of the Indian Trusts Act, and ac- 
copliugly the best course in dealing with 
the issue is to have regard to the language 
)of that section, which provides that. 

“Where the owner cf property transfers it to 
another for an illegal purposo and such purpose 
is not carried into execution, or the transferor is 
not as guilty as the transferee, or the offecl of 
permitting the transferee to retain the property 
might bo to defeat the provisions of any law, ths 
transferee must hold the property for the benefit 
of the transferor.” 

An “illegal purpose” is, of course, any 
purpose which is prohibited by law, anl 
on this point we have the previsions of 
S. 206 I. P. C., which penalize any 
fraudulent transforof property to another 
with the intention of thereby preventing 
such property from (among other things) 
being taken in execution of a decree or 
order which has been made, or which the 
transferor knows to be likely to he made, 
by a Court of Justice in a civil suit. 
S. 207 provides also for the punishment 
of an accomplice who accepts such a 
transfer, and S. 421, 423 and 424 further 
deal with fraudulent transfers or releases 
of the kind in question. There is no 
doubt, therefore, that the purpose for 
which the plaintiff alleges this release- 
deed was executed, was an illegal pur¬ 
pose On the other hand the question 
arises whether, before it can he said that 
such an illegal purposo has been “carried 
into execution,” it is necessary that the 
creditors should be entirely defeated, or 
whether it is sufficient that, as in this 
case, they have been merely delayed. 
In connection with this point Mr. Rup- 
chand contends that a suit by any 
creditor to avoid the releaso-deod under 
S. 53, T. P. Act, must, under Art. 91 
Limi. Act, he brought within three years 
from the time when he knew of its 
execution, which admittedly was very 
shortly after the timo it was executed. 
As this period of three years has elapsed, 
he argues that they are no.v absolutely 
debarred from obtaining any benefit out 
of the plaintiff s share in the family pro¬ 
perty. If however, the view taken in 
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Khanchand v. Kodumal (l) is correct, 
Art. 91 does not apply to such a suit by 
• * . , * _ it may be, therefore, that 

it is still open to any of the creditors to 
seek relief under S. 53. 

But in any case I think this point is 
quite immaterial. There is, I think, no 
possible doubt that material delay of 
crelitors by fraudulent deeds of this 
kind does come under the general rule 
already mentioned and is not saved by 
the provisions of S. 84, Tenests Act. The 
old Statute 13 Eliz. C. 5. on which S. 53 
T. P. Act, and similar provisions are 
based, provided agaiD6t alienations in¬ 
tended not only to defraud creditors but 
also to delay or hinder them, and enaoted 
that every such alienation made for any 
such intent or purpose 

“shall be, as against that person, his heirs,, 
successors, executors, administrators, or assigns*, 
whose actions, suits, debts, etc., are or might be- 
in anywi6o disturbed, delayed, hindered or de¬ 
frauded by such practices, utterly void.” 

(Encyclopaedia of Laws of England, 
Vol. 5, p. 505). S. 53, T. P. Act, expres¬ 
sly covers such delay. S. 206 and 421,. 
I. P. 0. would also cloarly extend to a 
temporary, as well as a permanent, pre¬ 
vention of the kind there specified. In 
the present case the facts shew beyond 
all dispute that, with the exception of 
one decretal amount, all plaintiff’s cre¬ 
ditors have been delayed and havo not 
recovered anything out of their dues.. 
Of course if this result was due to mere- 
uegligsnce on their part or neglect of 
their own interests, then the plaintiff 
would not be responsible (cf. Gour’s Law 
of Transfer in British Inv. ia, Edin. 3,. 
Vol. I. p. 485, para. 779). But it is clear 
from the evidence ofLokumal, Doulatram 
and Ramaji that the existence of this re¬ 
lease-deed was really what deterred them 
from making any attempt to recover their 
decretal due9 by attachment of plain¬ 
tiff's interest in the properties in suit. 
It is obvious that these witnesses are- 
interested in plaintiff’s obtaining the re¬ 
lief sought, so that his share in the pro¬ 
perties may be available for satisfaction 
of their decrees, and they havo clearly 
attempted to make fchoir statement as 
favourable as possible to his case. Bub 
at the same time they all admit thab- 
they knew of this release-deed and re¬ 
frained from applying for attachment of 
plaintiff’s share because of the expense* 
that would have been entailed, h ad they 
X. (1911) 5~S L R210=15T (T8T9. 
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done so. This is natural, as the release- 
deed-would have put a serious obstacle in 
the way of attachment and 9ale of plain- 
tiff's share and considerable litigation 
would have been entailed in any attempt 
to get ridof that obstacle The suggestion 
that they abstained from taking any step 
of this kind merely because they knew the 
deed to be a false one or because they 
preferred to await developments are, I 
think, absuard, especially in a case of 
this kind where the creditors admit they 
had to borrow money for their business 
at a higher rate than that allowed on 
their decrees. Mr. Lalchand for the 
plaintiff contends, however that as plain¬ 
tiff did nothing in tho way of himself 
raising any objection on the strength of 
this release-deed, ho is in no way to 
blame for the creditors abstaining from 
attachment, etc., and is not responsible 
for any fears of the creditors that may 
have deterred them. I think a very 
slight consideration suffices to show that 
this contention is fallacious. If A goes to 
hisown house and B stands in the door-way 
and flourishes a dagger at him so that A 
desists from trying to enter, then B un¬ 
doubtedly does carry out his illegal pur¬ 
pose of preventing A from entering, even 
although A has not attempted to enter 
and 5 has not actually attacked him 
with the dagger. The same applies even 
if D only stands at the entrance and A 
knows that he has a dagger on him and 
is ready to use it, should he attempt to 
enter. In this case the release-deed was 
a weapon with which plaintiff and his 
family had provided themselves, in order 
to defeat any attempts that might be 
made to attach the plaintiff’s share in 
the family property, which otherwise 
would be available to satisfy the ore- 
itora dues. So the analogy is one that 
applies. And m this case there is also 
evidence that the plaintiff and his friends 
brought the deed of release prominently 
to the notice of the creditors, and it is 
very likely true that (as it asserted) they 
attempted to obtain reductions of the 
creditor s claims on the strength of it 
It is quite clear that their sole pur. 
pose in getting this release-deed executed 
was not merely to obtain such reduo- 
turns, and any such contention would be 

tu fch ?. p,0adin K of Plaintiff him- 

\ ■ ,e ° 6 Waa t0 80reeQ family 

property; bat in any oase suoh a pur¬ 
pose would also be an illegal purpose, for 


although a person is justihed in trying 
to obtain a reduction by any legitimate 
means, he is certainly not ju9ti6ed in 
doing so by means of a fraudulent deed 
of the kind in 8uit. Then there is the 
evidence showing the persistent efforts 
of the plaintiff to defeat his creditors as 
far as possible by avoiding arrest, and 
his conduct was such that the Court 
considered that in spite of poverty he 
should be sent to Jail (Ex. 45). It was 
only when his insolvency application 
failed that he brought this suit, and in 
that insolvency petition he plainly as¬ 
serted and relied on this release-deed as 
against his creditors. If he had in that 
petition admitted what he now does, and 
offered to place his share of the property 
at the disposal of the Official Receiver, 
then no doubt there would be more 
ground for granting him the relief now 
sought. But on the coutrary he persisted 
in trying to defeat any attempt which 
might be made to recover tho decretal 
amounts from that property. In my 
opinion therefore tho case cannot he ?aid 
to be one which falls within the general 
principles regarding an intended but un¬ 
accomplished fraud that are recognized 
by the Courts. In Jadu Nath Poddar 
Buplal Poddar (2), it is sail that 

“ mere infection, not carried into effect, ought 
not to be sufficient to deprive the party of the 
assistance of tho Court iu enforcing his riahts;. 
and if ho either abandous his fraudulent pur¬ 
pose before it is accom P lished, o; pays his debts 
to the full value of tho prof orty conveyed, the 
fraud should be regarded as purged.*' 

This ia oorbainly not a case of that 
kind. Nor is it a case like that in Pether- 
permal Chetly v. Maniandy Servai (3), 
where an attempt to defraud had been 
successfully defeated. The cases of Ban 
gammal v. Venkatachari (-1) and Muthu- 
raman Chetly v. Krishna Pillai (5) and 
the English authorities which they fol¬ 
low, show that it is not necessary chat 
the whole fraud contemplated should be 

w a " 10d . * Dto but that it is sufficient 

if the illegal purpose has been oarried 
into effeot in a material part or, as it is 
put in Muthuraman Chetty’s case (5), 
there has been part performance of a 
substantial character. In this oase I 
have no hesitation in holding that the 

- f3 aI P^PgaeJias been substantially 

а. (1906) 33 Cal 967.-~-— 

8 ' ( (P°C, 4 L B R 690= 30 Cal 861= 85 1 A 

4. (1895) 18 Mad 878. 

б. (1906) 29 Mad 72. 
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carried into execution, inasmuch as the 
creditors have been prevented from ob¬ 
taining satisfaction of their dues for over 
five years by this release-deed, and that 
plaintiff cannot claim the benefit of the 
exception contained in S 84, Trusts Act. 
That section also provides for the case 
of a transferor not being as guilty as the 
the transferee. This plea has not been 
urged by the plaintiff's pleader, and in 
any case I do not think it can be relied 
on here. The ordinary cases to which 
that provision would apply are where 
one party acts under circumstances cf 
oppression, imposition, undue influence, 
or crest inequality cf nge or condition, 
so that his guilt may bo far less in de¬ 
gree than that of the other party: see 
Kerr on Fraud and Mistake by S E. 
Williams (1910), 4th Edn. p. 433. The 
only circumstances in the plaintiff's 
favour in the present case are his youth 
and the fact that he no doubt acted 
under influence cf his father and uncle, 
the transferees. On the other hand no 
threw himself whole hearteoly into this 
plot to defraud his creditors and has 
dune everything he could to carry it out, 
so that the guilt is not far less in degree 
than that of the transferees. 

For the above reasons I hold that the 
fraud, or illegal purpose, contemplated 
by the release-deed has been carried into 
execution so as to disentitle the plain¬ 
tiff to the relief sought. The suit is 
therefore dismissed with costs. 

V.R./R.K. Suit disynissed. 
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Hayward, A. J. C. 

Mukhi Gazi and another — Plaintiffs. 

v. 

M astanshah —Defendant. 

Original Civil Suit No. 2G4 of 1915, 
Decided on I9fch April 191G. 

(a) Mohomedan Law— Wakf— Creation — 
Evidence—Actual uicr for wakf purpose pro¬ 
ves dedication. 

A dedication of property in wakf may b* proved 
by showing actual user cf tho property for wakf 
purposes for a long period. U* 27 C 2] 

(b; Mehomedan Law—Wakf—Succession- 
Proof of special custom about succession is 
opposed to general rules —Burden is on per¬ 
son alleging. , , 

A special custom govormng succession to wakt 
property being opposed to the general rules of 
Tilabomedan law, tho burden of establishing tbe 
same lies heavily cn those who set it up. 


(c) Mahomedan Law—Wakf—Succession- 
Custom—Custom laying special mode of suc¬ 
cession to wakf—Requirements stated. 

Such a custom should be construed strictly and 
must be shown to have ancient, certain, invaria¬ 
ble, reasonable and continuous and should be 
e-tiblisbed by clear and unambiguous evidence: 
13 Bom 555, 1 Cal 16G, (PC); 11 SI I A 510, (PC); 
3 I A 259, lief. [P 28 C 1] 

Issardas Odliaram —for Plaintiffs. 

Udharam Khudeh.md —for Defendant. 


Judgment.— The plaintiffs as repre¬ 
sentatives of the Mussalmau Marwari 
community and with the sanction of the 
Collector of Karachi, sue the defendant 
Mastanshah, a Punjabi fakir, for declara¬ 
tion that two plots cf land in the Ran- 
chore lines are wakf and for the appoint¬ 
ment of trustees and the settlement of a 
scheme of management under S. 92, 
Civil P. C. 

The defendant Mastanshah claims that 
the smaller plot is his private property 
derived by succession from one Sherali. 
He admits that the iarger plot is wakf, 
but claims to be the rightful mutawalli 
by succession from the successors of the 
same Punjabi fakir Shorali IJe denies 
that there is any need for the appoint¬ 
ment cf other trustees or for the settle¬ 
ment of a scheme of management under 
S. 92. Civil P. C. Now there does nob 
appear to me anyrocord of actual dedica¬ 
tion of either of these plots. Tee smal¬ 
ler plot is No. 323 and appears to have 
keen originally leased on 1st cf August 
1S63 to the Punjabi fakir Sherali accor¬ 
ding to tbe extract of tho Land Register 
(Ex. 7). A sanad for this plot was sub¬ 
sequently issued in the name of She¬ 
rali in the ordinary form B 2 relating 


private property on 2nd July 1877, 
d the name of the owners was subse- 
eutly changed from that of Shorali to 
3 names of Sherali and Gulabshah in 
79, and these names still stand un- 
iered in the sanad (Ex. 8). The larger 
)t is No. 480 and appears to have been 
mted as wakf to tho same Punjabi 
:ir Sherali on 13th October 1875, ac- 
rding to the extract of the Land Rsgis- 
• (Ex. 5). The sanad was subsequently 
ued to Sheralf on condition that he 
pt up “Lalshahbaz jo takio. The 
•m used was form A-2 for wakf and 
10 r dedicated property and was dated 
st March 1877. The name of Sherali 
changed to tbe names of Sherali and 
ilabshah in 1879, and that is the pre- 
st condition of the sanad (Ex. 6). Thera 
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is however no dispute that on the smal¬ 
ler plot there is a fakir’s room and ether 
rooms adjoining, in which it is alleged 
that cooking utensils for feasting fakirs 
are kopt by the Marwari jamayat. There 
is merely a road betweeu the samaller 
plot and the larger one. There is also 
no dispute that there is now no “Lal- 
sbahbaz jo tabio” on the larger plot, but 
a flag staff and the tomb of "Pir Buk¬ 
hari” aod a structure over a tomb built 
many years ago by a mistri named Lalu 
Gaggu, Mussalman Marwari. There are 
also two platforms for people to sit on, 
erected at sometime unknown, and a 
“chardari” for use at the time of the 
Mohurrum erected by Mukhi Shamu, 
another Mussalman Marwari. Also a 
fakir s room erected at sometime un¬ 
known whero drums are kept and a room 
attached to it in which it is alleged that 
the cooking utensils of the community 
are kept by the Mussalman Marwari 
jamayat. Also an "imambara” erected 
many years ago, according to the defen¬ 
dant by the Mahomedan wife of General 
Marston for the preparation and custody 
of the Mussalman Marwari taboot. There 
is besides a garden and a well repaired 
recently in 1904 and two bath rooms for 
faublio use built also in 1904, at the ex¬ 
pense, so it is alleged by the witnesses 
Haji Chandu and Karim Buksli, of the 
Mussalman Marwari jamayat (Exs. 9 and 
10). A water-pipe connexion was added 
od 31st May 1912, and a receipt 'has 
been produced by the defendant for the 
charges paid to the Municipality (Ex. 12). 
The whole plot is surrounded by a com. 
-pound wall. The defendant and the wit¬ 
ness Jivan, wife of Gulzarshah (Exs. 13 
to 15), have also produced receipts for 
about 15 years in respect of the two 
plots for other taxes paid to the Munici¬ 
pality and for land-tax paid to Govern¬ 
ment. There is lastly no dispute that 
the plots have been managed since the 
time of Sherali by the other Punjabi 
fakirs, Miskin, Najafali and lastly by the 
defendant Mastanshah, for about 10 or 
12 years. The witnesses Ablo and Im- 
mamdin have even alleged that the wore 
recently tenants of parts of the plots in 
suit from the defondant Mastanshah up 

to the time of his leaving the plots in 
-consequence of a dispute with the Mus- 
flaiman Marwari jamayat. 

It is alleged on the one side by the de¬ 
ant Mastanshah that these faots indicate 


that these Punjabi fakirs managed the 
smaller plot as their own private pro¬ 
perty ani the larger plot as mutawallis 
both by right of succession, and on the 
other side that they were merely custo¬ 
dians of both plots in ‘wakf” and were 
appointed by the Mussalman Marwari 
jamayat that all the payments made by 
them—payments mentioned in the re¬ 
ceipts—were made by money obtained 
frem the Mussalman Marwari jamayat 
and that mutawalliship as evidenced by 
the possession of the sanads of the pro¬ 
perty has always been rested in the. 
Mussalman Marwari jamayat. It seems 
to me that though no record of actual 
dedication has been traced, both plots 
have been shown by their actual user 
just described to have been treated by 
both parties as dedicted in wakf. It 
needed little discussion at the trial to 
make it evident that the right of succes¬ 
sion put forward by the defendant Mas¬ 
tanshah was extremely vague. It was 
with considerable difficulty that the foun¬ 
dation of his claim was extracted from 
the defendant’s pleader, who finally 
seleoted as his basis the wills of the pre¬ 
vious holders and the rules of the 
Muhammadan law indicated in para. 329 
Wilsou’s Anglo-Muhammadan Law. Un¬ 
fortunately, however, for this selection 
the evidence as to the willsof the previous 
holders entirely broke down and develo¬ 
ped into a manifestly different allega¬ 
tion that the succession was according to 
a special custom whereby the appoint¬ 
ment lay in the hands of the Karaohi 
fakir jamayot. But even this allega¬ 
tion was not well supported, and the evi- 
donoe adduced has, in my opinion, proved 
nothing more than that on the death of 
the fakir for the time being holdiug the 
appointment, the nearest available fakir 
appointed himself as eucoessor and ob¬ 
tained a sort of confirmation of the ap¬ 
pointment by giving a feast to all the 
other fakirs of Karaohi. 

That in the most that can, in my opi¬ 
nion, safely be inferred from the evidence 
of the defendant, who was driven to ex¬ 
plain the obvious defects of his memory 
on these matters by the admission that 
his really lucid intervals were limited 
to 12 o'clock noon to 2 o’olook p. m. bet¬ 
ween his morning and eveniug dozes of 
opium. His brother fukira Miskin Shah 
and Din Mahomed Shah are not also, ia 
any opinion entitled to any better oredit 
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nor would it be safe to lay any serious 
weight upon the statements of the old 
man Sayel Hidayatali Shah, who pro¬ 
duced a sanad form Kalandar Shah of 
Sohwan as the Mukhi of the Karachi 
fakir jamayat. There can, in my opinion 
be no question that such evidence does 
not amount to the clear proof requisite 
to establish the acquisition by custom 
of the right to appoint mutawalli to the 
property in suit by the Karachi fakir 
jamayat, and the burden of establishing 
such a custom lay heavily on the fakir 
jamayat who set it up in opposition to 
the general rules of Muhammadan law, 
as pointed out in para. 330 of Wilson’s 
Anglo-Mahommadan law, relying on the 
case of Sayad Abdula Edrus v % Sayad 
Zain Sayad Hasan Edrus (l), Such a 
custom would have to be shewn to have 
been “certain, invariable and continuous’' 
according to the dictum of the Privy 
Conncil in the case of Rajkishen Singh v. 
Ram joy Surma Mozzoomdar (2). It 
would also to be established by “clear 
and unambiguous evidence” as laid down 
by their Lordships in this case of 
Ramalakshmi Ammal v. Sivanatha Peru- 
viat Sethurayar (3). It would have to be 
“ancient, certain and reasonable” and 
“construed strictly”, a3 again laid down 
bv their Lordships in the later case of 
Hurpurshad v. Sheo Dayal (4), On the 
other hand there doe3 not appear to me 
to be any clear proof that the so styled 
mutawalli fakirs Were appointed by the 
Mussulman Marwari jamayat. There is 
ondoubt that Muila SalehShah has stated 
thatthatwasthefactand that he has been 
supported by Saki Mahomed, Karim Bux 
Mir Mahomed Balooch and Mukhi Gazi, 
headman of the Mussalman Marwari 
jamayat. 


But they have not been able to adduce 
in confirmation of their oral statements 
any corroborating evidence from the re“ 
cords of the Mussalman Marwari jamayat. 
It appears to mo that all that can be 
safely deduced from their evidence is this, 
that after tho self-appointed fakir took up 
his position as mutawalli he was tacitly 
accepted and allowed to levy the usual and 
alms given to the fakirs in charge of 
these properties in suit situated, as they 


1. (1880) 13 Bjin 655. 

2. (1875-76) 1 Cal 186=10 W R 3. 

3. (1972) 17 W R 562=14 M I A 570 (P C) 

4. (1877) 26 W R 55=3 I A 259. 


were in the midst of the Mussalman Mar¬ 
wari community. 

There can be no doubt that disputes 
subsequently arose between the defen¬ 
dant Mastanshah and the surrounding 
community upon whom he relied for his 
livelihood. The defendant Mastanshah 
has has attributed the ill-feeling to his 
highly moral attitude in regard to 
gambling and the depositing of business 
materials upon the sacred plots and has 
alleged that he was in consequence forci¬ 
bly evicted by the Mussalman Marwari 
community. On the other hand, it is 
obiected that the defendant Mostanshah 
introduced drunken strangers on to the 
plots much to the annoyance of the 
women and children of the community 
and that matters finally came to a head 
when he was discovered hawking one of 
the community cooking vessels and one 
of their drum3 for sale in the bazaar, 
and when he, on being caught in this dis¬ 
ore litable negotiation, of his own accord 
deserted his post. It is denied that he 
was forcibly evicted by the Mussalman 
Marwari jamayat. In view of defendant's 
admitted predilection for opium further 
proof than his mere word would be re¬ 
quired to convince me of big praise¬ 
worthy attitude in regard to gambling 
and the misuse of the sacred plots, and 
with regard to the accusation of theft he 
was unable to deny that the accusation 
wa smade, though he ‘strenuously denied 
that he committed the theft of the pro¬ 
perty of the jamayat. That the accusa¬ 
tion of theft was made has, moreover, 
been satisfactorily established by the 
evidence of Imambux and the headman 
of the jamayat. On the other hand it is 
difficult to believe that the defendant 
was not forcibly evicted in view of the 
solid grounds existing for suspecting him 
of theft. The witnes3es Nek Mahomed, 
Haji Hothi Mithu and Abu Buker have 
all denied that they forcibly evicted de¬ 
fendant. But the fact remains that be 
and his .... left the plots in the face of 
a large and influential gathering of the 
heads cf tho Marwari jamayat and it 
seems that whether actual force was 
employed or not this practically 
amounted to forcible eviction by the 
Mussalman Marwari jamayat. 

The result of tho evidence therefore is 
to show that there was never any clear 
dedication of the plots in wakf but that 
both tho smaller and the larger have 
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since been used for purposes which were 
the proper objects of wakf that the parti- 
calar purpose for which the larger plot 
was held on rent-free terms, namely, the 
maintenance of “Lalshahbaz jo takio” 
was long ago forgotten, and other pur¬ 
poses already described were substituted 
by the surrounding Mussalman Marwari 
community; that no right of succession 
has been established by the defendant in 
respect of the so-callel Punjabi fakir 
mutawallis, nor'onthe other hand ha 9 re¬ 
gular appointment 'been established by 
the Mussalman "Marwari jamayat, that 
the purposes of the dedication of the two 
plots have thus become indistinct, while 
no definite method of succession has ever 
been established and that serious disputes 
have subsequently arisen between the 
fakirs styling,thomselves ‘‘mutawallis” 
and the anrrouuding Musslaman Marwari 

community. This state of things is in 
my opinion, sufficient to justify the in¬ 
tervention sought and the formal de¬ 
claration that both the smaller and the 
larger plots are wakf, the framing of a 
scheme for their management and the 
vesting of them in a regular succession 
of trustees or mutawallis under S. 92, 
Civil P. C. The best scheme in all 
the oiroumstances would appear to be is 
to appoint the defendant Mastanshah, 
who has been for a number of years in 
charge of the property oustodian, but to 
ve3t the wakf property in trustees i. e., 
mutawallis to be selooted from the 
leaders of the Mussalman Marwari com¬ 
munity; to provide that the 'defendant 
Mastanshah should not be removed from 
his post of oustodian by the trustees or 
mutawallis exoept with the leave of the 
Oourt, bub that the appoinment and the 
dismissal of subsequent custodians shall 
rest with the trustees or mutawallis 
without necessity of reference to the 
Court; and to provide that the property 
shall not be diverted by the trustees or 
mutawallis to auy other user than those 
lnlioated in the description alreadygiven 
of the buildings on the property without 
the leave rof the Court ; and to allow 
either aide liberty to apply in respeot of 
these matters in this suit for further 
orders of the Court. The decision on the 
issues will therefore be as follows- 

Yes*™* 1,-18 Pl ° fc N °‘ 328 WAkf ? ‘ ’ 
Issue 2.—Is defendant oustodian 


merely or mutawalli of plots Nos. 328 
and 480 ? Custodian and not mutawalli. 

Issue 3.—If mutawalli, is he liable to 
be removed? Does not arise as he has 
been declared to be a custodian and not 
mutawalli. 

Issue 4. Should defendant be res¬ 
trained by iojunction not to interfere 
with the plots Nos. 328 and 480 ? ... . 
Does not strictly arise, as he will have 
the right to perform the duties of custo¬ 
dian, though not those of mutawalli. 

Issue 5. Whether any and if so, what 
trustees should be appointed and what 
soheme, if any be settled for the manage¬ 
ment of the properties ? The defendant 
Mastanshah shall be appointed custo¬ 
dian and the following three persons 
shall be appointed trustees, that is to 
say, mutawallis, namely Mir Mahomed 
Balooch Mahomed Yusif, Haji Hothi 
Mithu and Haji Chandya as proposed on 
behalf of the Marwari Mussulmans 
jamayat. Any vacancy among the 
trustees or mutawallis to be filled up by 
the Mussalman Marwari Silavata jamayat. 
The defendant Mastanshah shall not be 
liable to removal except with the leave 
of the Court, but future custodians shall 
be appointed and removed by the trustees 
or mutawallis for the time being without 
reference to the Court. The property 
shall be vested in the trustees or muta¬ 
wallis for the time being and shall not 
be diverted to any other uses than those 
indicated in the description given in this 
judgment of the buildings now on thepro- 
perty,,nor shall any part of the property 
be leased or further built upon by the 
trustees or mutawallis uow appointed or 
hereafter to be appointed by the Mussal¬ 
man Marwari Silavata jamayat without 
the leave of the Court. Either party 
shall have liberty to make any further 
application in these proceedings in res¬ 
peot of these matters to the Court. 

Issue 6.— What orders as to oosts ? 
Either party to bear its own oosts. 

Decree aooordingly. Eaoh party to 
bear hie own ooats. 

v.r./r.k. Suit decreed. 

A. I. R. 1916 Sind 29 

Pratt, J. o. and Crouch, A. J. 0. 

Premji Ladha —Appellant, 


V, 

Visram Amul— Respondent 

Appeal No. 8 of 1918, Deoidea 
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(a) Easements Act (5 of 1881), Ss. 28 and 33 

— Easement of light — Obstruction when 
caused stated. 

Under the common law the dominant owner 
has the right that the servient owner shall not 
obstruct free access to the auciant window of 
those cones or pencils or rays that have hitherto 
found access to it. This right is not lo*t by shif¬ 
ting the window backwards or forwards, but it is 
subject to the proviso that if, in spite of an ob¬ 
struction being ejected by the servient owner, 
the same quantity of light still penetrates the 
ancient window the dominant owner has r.o re¬ 
medy in equity : Cells v. Hon:e .and Colonial 
Stores Ltd,, 73 L J Ch 484; Davis v. Marrable 
(1913) 2 Ch D 42 and 33 Mad .327, lief. 

[P 32 C 1,2] 

- (b) Easements Act (5 of 1881), S. 51 — No 
greater burden can be imposed by recons¬ 
truction of dominant tenement — Nuisance 
complained must have been possible previ¬ 
ously also. 

Where the dominant tenement is re-built the 
relief to which the dominant owner is entitled is 
furth'.r limited by S. 51, Easemeuts Act, there 
must be no greater burden imposed on the ser¬ 
vient tenement. The obstruction which is a 
nuisance under existing conditions must ba such 
that it would bavo been a nuisance also under 
the conditions formerly obtaining. The domi¬ 
nant owner cannot enlarge his remedy by block¬ 
ing up an old window and building another of 
the same dimensions in another place : Andrewe 
v. Waite , (1907) 2 Ch D 500; Kef, (P 31 C 2] 

(c) Easements Act (5 of 1881), S. 33—Ac¬ 
tionable wrong —When can be said to be 
caused stated. 

Per Pratt, J . C.—There is no actionable wrong 
unless there is a material interference with the 
physical comfort of the plaintiff or othor sub¬ 
stantial damage as defined in S. 33, Elements 
Act. [P 32 C 2 ] 

Wadhumal Oodharam —for Appellant. 

Hirdaram Meuaram —(or Respondent. 

Crouch, A. J. C.— In this case plain¬ 
tiff suod for a declaration that ten win¬ 
dows and one big apperture with bars 
in the eastern wallof bi3 building in Gul 
Mahomed Street had been in existence 
for more than 20 years and for an in¬ 
junction prohibiting defendant from in¬ 
terfering with the access of light and air 
thereto. The plot on which plaintiff's 
building stands measures 51 feet 4 inches 
along its eastern boundary. On this 
plot there formerly stood a building at 
the north end, occupying, accordiug to 
the only plan put in (Ex. 2), about 27 
feet 6 inches of the eastern boundary, the 
southern half of the plot being open 
land. On the first fleor were two rooms, 
one facing north and east, and the other 
north and west : tbo room facing east 
seems to have been about 12 feet by 10, 
and to have had one window about 6 
feet from the north end. To the south 
of the rooms was a verandah, with a 
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kitchen on its ea9t side ; the kitchen is 
said to have bad one window and one 
opening for smoke ; they were probably 
quite small openings, acd according to 
Ex. 2 must have been at places 14 feet 
and 23 or 24 feet from the northern 
boundary. On the 2nd ficor were two 
rooms, one facing west, north and east, 
covering the whole space occupied by the 
two room3 on the first floor and having 
one window on the eastern side, and a 
second room over the verandah, having 
two windows or openings on the eastern 
side and approximately in the sim9 posi¬ 
tion as the kitchen window and opening. 
There is no evidence to show what was 
the height of the plinth of this original 
building or what wa3 the height of the 
rooms on the ground floor, and of the 
room and verandah on the first floor. 

It is to be noted that, as the room 
facing east on the first floor had windows 
to the north and south, with a verandah 
on the south and as the kitchen could 
have obtained ample light and ventila¬ 
tion from the west and south, and as the 
northern room on the 2nd floor had 
windows to the north and west, and the 
southern room had two windows and 
open land to the west, it is very doubt¬ 
ful whether any erection on defendant’s 
land, which is to ea9t of plaintiff’s, would 
have caused such substantial damage to 
plaintiff’s heritage or have so materially 
interfered with plaintiff's physical com¬ 
fort as to give him a right to compensa¬ 
tion under S. 33, Easements Act, and it- 
is morally certain that even if twenty 
years' enjoyment could have been esta- 
blishel no injunction could have bean 
properly granted under S. 35. Money 
compensation would have been adequate 
to the injury caused to plaintiff. The 
evidence as to the antiquity of the nor¬ 
thern and eastern windows seems similar 
to that relating to the western windows; 
under any circumstances it has not been 
established that under the old conditions 
the blocking of the west windows would 
have constituted a nuisance. Ten or 
twelve years before suit plaintiff pulled 
down the old building and erected the 
present house, This house covers the 
whole plot including the piece of open 
land to the south. Four out of the ten 
windows and the big apperture with bars- 
are over the portion of the plot which 
was formerly open land. On the first- 
floor of the northern portion of the house- 
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are two rooms, one of which, measuring 
11 feet 6 inches by 9 feet, faces north 
and east; it has a fanlight on the nor¬ 
thern side, and a window 2 feet by three, 
about the centre of its eastern wall; to 
the south of this room is a cooking room 
with one window in its east wall and in 
the centre of it. The arrangement of 
the second floor is similar. 

The lower Court held that it had not 
been proved that the windows of the 
new building corresponded with the 
windows and openings of the old build¬ 
ing and dismissed the suit. Plaintiff 
now appeals, but limits his claim to four 
windows only, those in the first and 
second floors of the northorn portion of 
his new house. Mr. Wadhumal, who 
has appeared for appellant, argues that 
the new windows occupy the same or 
approximately the same positions as the 
former windows and nnder any circum¬ 
stances, the easement as now claimed 
would not impose a greater burden on 
the several tenements than the easement 
which could have been enforced in res¬ 
pect of the old building. Mr. Hirdaram, 
for respondent, contends that no com. 
pensation or injunction could have bean 
obtained in respect of the old building, 
and that tbereforo none can ba granted 
in respect of the existing building. He 
points out that there is no evidence that 
an indefeasible right of easement had 
been won by twenty years' enjoyment in 
respect of the old building and argues 
that there was no easement whioh could 
be revived under S. 51 of the Act. 

Per the proper comprehension of Ss. 
15, 45 and 51, Easements Act, it is neces¬ 
sary to refer to the history of the law of 
prescription. Under the Roman law it 
was open to any one who had been in 
possession of land for a oertain length of 
time to inscribe at the beginning of 
what corresponded to a plaint in a suit 
for possession of land a prae oriptio, 
which prayed that the question—whioh 
party had been in long pcssession?- 
Bhou d be tried as a preliminary issue. 
Proof of long possession conoluded the 
suit. Under the English Common law 
evidence of long enjoyment of an ease’ 

a fiotioD ’ aoc0 P fced as evi. 
denoe of a lost grant of such easement. 

It must be carefully borne in mind that 

i h h ®. 1 ? ng en l 0 yment was not a process by 
Which the easement was acquired but 
was a fact whioh the Court accept^ as 


proof of a grant. Prescription was 
essentially a process in the litigation; if 
was the suit and decree which esta 
blisbed an absolute right. 

Under S. 15, Easements Act, if a! 
party to a suit proves that he has peace-1 
ably enjoyed the use of light or air to 
and for any building as an easement, 1 
that is just as if he had had a right to do 
so, for a period of 20 years ending with¬ 
in two years next before the institution 
of the suit wherein the claim is contes¬ 
ted, then the right to such access of 
light or air becomes absolute. Here we 
find the old theories underlying Roman 
and English Common law reproduced. 
In applying S. 45, it must he remem-| 
bered that if a party is found to possess 
an easement to-day he has, in theory J 
possessed it always. Hence S. 45 ap¬ 
plies not only to an absolute easement,” 
that is one which has been so held in'a 
suit, but to what is popularly regarded 
as an inchoate easement, one that is in 
process of ripening by lapse of time into 
a righw which the dominant owner can. 
in due coarse convert by process of liti¬ 
gation into an absolute right. Hence an 
easement can bs extinguished by com¬ 
plete destruction of the dominant heri¬ 
tage, and revived by virtue of S. 51. 
even though it is not an easement the 
title to which has been perfected by the 
decision of a Court. An easement can¬ 
not become absolute unless and until it 
has been the subject of litigation; the 
period of twenty years is not a period 
in gross, but the twenty years imme¬ 
diately preceding the institution of the 
suit, or ending not more than 2 years 
before suit. Though it is usual to talk 
of an easement heooming indefeasible 
after twenty years’ enjoyment, such 
right is merely a potentially absolute 
right contingent on its being established 
in a Court of law. 


ihe definition of the extent of a right 
to Jne Passage of light or air, as given in 
b. 28 (cl Easements Act, and the rules as 

In q he J 1Dd i C o t - 10D ° f tb0 righfc 89 siven 
in S. 33 aud 3o seem to be in complete 

harmony with the most recent English 

decisions: see Co/^v. Home and Colonial 

^ores Ltd (1), explained in Andrews. 

Waite (2) and Dfluts v. Marra hle(a) Ss. 23 

1. (1904) A 0 179=58 W R 80=90 L T r,<W 

2. (1907) 2 Ck D 600=97 L T 428 * 

8. (1918) 2 Ch D 421=109 L T 83, 
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(c) reproduces the old Common law 
definition. 

In S. 33 are stated the conditions 
under which an action lor nuisance lies 
at Common Law, and S. 35 briefly sums 
up the ruls3 according to which an 
injuction is granted by the Court as a 
Court of Equity acting in its auxiliary 
jurisdiction. S. 35 states very clearly 
that an injunction can be granted only 
when the disturbance is such that com¬ 
pensation could Ire recovered under 
S. 33, that is to say, when the distur¬ 
bance amounts to a nuisance. Prior to 
Coli’s case there was divergence of view 
among English Judges as to whether an 
injunction should be granted wherever 
the quantity of light to which the domi¬ 
nant owner was entitled had been 
eubstantially diminished, or only where 
this interference amounted to an action¬ 
able nuisance. In Coil’s case it was 
settled that in determining what relief 
should be given ngaiost the blocking of 
an ancient window, the light received 
from other quarters could not be dis¬ 
regards 3, that disturbance must amount 
to an actionable nuisance. 

But that Coil’s deoision did not touch 
the old Common Law definition of the 
oxtont of the.right, viz., that quantity of 
light or air which has been accustomed 
to°onter the openiig during the whole 
prescribed period, is explained by the 
later cases. In Andrews v. Waite (2) 
the plaintiff had set forward his ancient 
window, but had so located it that the 
cones or pencils of rays which formerly 
penetrated his ancient window penetra¬ 
ted also the new window. It was held 
that the real test was not the identity 
of apperture, but the identity of light, 
and protection was given to the new 
window. In Davis v. Marrable (3) the 
defendant had erected a new building 
which partially obstructed plaintiff’s 
ancient window, but he had at the same 
time lowered a wall so that the quantity 
of light enjoyed by the plaintiff was 
the same as formerly. Plaintiff was 
held entitled to no relief. The law as 
laid down in these two cases seems to 
be that the dominant owner has, in 
Common Law, the right that the servient 
owner shall not obstruct the free access 
to the anciont window of those cones or 
pencils of rays that have hitherto found 
access to it. This right is not lost by 
shifting the window backwards or for¬ 


wards, but it is subject to the proviso 
that if, in spite of an obstruction being 
erected by the servient owner, the same 
quantity of light still penetrates the 
ancient window the dominant owner 
has no remedy in enquity. 

But where the dominant tenement 
has been re-built, the relief to which 
the dominant owner is entitled is fur¬ 
ther limited by the terms of S. 51 of 
the Act; there must bo no greater bur¬ 
den imposed on the servient tenement. 
Now this cannot possibly mean that if 
the dominant owner has a window 3 feet 
by 2 inches in one place he can, at will, 
build another window of the 3ame 
dimensions in another place, for this 
would mean that the servient owner 
must, at the binding of his neighbour, 
clear fresh spaces in his heritage, but 
the right is, I think, explained in 
Andrews v. Waite (2); the obstruction 
whioh is a nuisance under existing con¬ 
ditions must be such that it would have 
been a nuisance also under the condi¬ 
tions formerly obtaining. The domin¬ 
ant owner retains his Common Law 
right but cannot, by altering his tene¬ 
ment, enlarge the remedy to which he 
is entitled. Appellant has altogether 
failed to convince us that the light for 
which he claims uninterrupted passage 
has entered windows in his building for 
the prescribed period. In the complete 
absence of any evidence as to the height 
of the plinth, or of the several storeys 
of the old building, the positions of the 
old window cad only be a matter of 
conjecture. There is no warrant for 
making a presumption in favour of 
plaintiff. Plaintiff has also failed to 
convince us that the obstruction which 
he seeks to have prohibited would have 
constituted a nuisance under the old 
conditions. I would dismiss the appeal 
with costs. 

Pratt, J. C —I concur. It has been 
been well pointed out in the oase of 
Esa Abbas Sait v. Jacob Barron Sait 
(4); that the Indian Easements . 
arrives at a result similar to that of 
Colls v. Borne and Colonial StoreS ^. 
fl) for there is no actionable wrong 
unless there is a material interference 
with the physical comfort of the plain- 
tiff or other substantial damage as 
defined in S. 33. Here the plaintiff hto 
failed to prove the ex^nt_of_theJighfc 
4 .””(1910) 33 M 327 = 1 [0 ilS. 
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he claims, for the evidence does not 
ebow that the windows for which he 
claims an easement in his new building 
are in the same place a3 the windows of 
the old building. But even assuming 
that some of the light which enters 
these new windows is the same light 
that would have entered the old win¬ 
dows, then as to balance it is plaintiff 
who has blocked his own light. Having 
blocked part of his own light, can he 
say that the blocking of other parts 
by the defendant is an actionable 
wrong? I think not, for in the origi¬ 
nal condition of the building this 
partial interference with his light 
would not have caused substantial 
damage. In any case bis conduct in 
blocking part of his awn light disentit¬ 
les him to equitable relief as to the 
blocking of the other portion by the 
•defendant. 

V.R./P..K. Appeal dismissed. 


A. I. R. 1916 Sind 33 

Pratt, J. G. and Crouch, A. J.C. 

llir Hussein Bux —Plaintiff—Appel¬ 

lants. 

v. 

Kando and others — Defendants— 
Respondents. 

First Appeal No. 24 of 1913, Decided 
on 19th September 1915, against the 
decree of 1st Class Sub-Judge., Hydera¬ 
bad. 

Specific Relief Acl (1 of 1877), S. 42—Suit 
for declaration of ownership—Defendant 
denies alleged tenancy—Suit for mere decla¬ 
ration without consequential relief of 
symbolical possession does not lie. 

A jagirdar sued to obtain a declaration that he 
was the owner of the land in possession of the 
defendants whom he alleged to be bis tenants. 
The defendants denied the tenanoy; 

Held: that the plaintiff was not entitled to a 
declaratory decree, inasmuch as he boing ontitlod 
to further relief by way of symbolical possession 
had failed to ask for it: 83 Mad 462, Foil 
•6 D L R 195, Diss from : [P 39 0 2 ] 

Rupchand Bilaram—tor Appellant. 

Tejmal Hassomal—lar Respondents. 

Judgment. —The plaintiffs, who are 
jagirdars of certain lands, filed this suit 
to obtain a declaration that they are the 
owners of the lands, and that the defen¬ 
dants are in possession as their tenants. 
The defendants denied the tenanoy and] 
therefore, the suit became an ejectment 
suit and the lower Court required the 
plaintiffs to amend the plaint accordingly. 
!Ehe plaintiffs made a pretence of amend' 
1916 S/o & 6 
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ing the plaint, but the amended plaint 
still sought no 'further relief than a 
declaration of title. The lower Court 
then dismissed the suit. The plaintiffs 
now appeal and Mr. Rupchand cites the 
case of Farasram v. Bliimbhai (l), where 
it was held that a plaintiff seeking 
possession of land held by defendants 
through tenants may sue for a declaration 
of title coupled with an injunction 
to prevent the defendants from interfering 
with the collection of these rents. We 
do not concur in the decision, for it 
overlooks the fact that an injunction is 
an equitable relief and cannot be granted 
unle8 common law remedies failed. An 
injunction can only be granted on the 
co nditions sot forth in 54, Specific 
Relief Act, while S. 56 (l) prohibits to 
grant an injunction when equally 
efficacious relief can be obtained by any 
other usual mode or procedure. Further, 
the faots in the case of Farasram v. 
Bliimbhai (l) are different. Here it is 
the defendants whom plaintiffs allege 
to be in physical possession as tenants. 
If on their denial of the lease the plain¬ 
tiff wishes to determine the tenancy 
that operate as a forfeiture and the 
plaintiff's suit is a suit for ejeotemont. 
Mr. Rupchand argues that he does not wish 
to determine the lease and seeks a 
declaration of his landlord’s right. But 
the right to recover rent is itself capable 
of possession. The procedure of giving 
possession of such a right is indicated in 
0. 21, R, 96, Civil P. C. ,j It was pointed 
out in Rathnasabapathi Palli v. Rama, 
swami Aiyar (2) that a declaratory suit 
will not lie when the plaintiff is entitled 
to further relief by way of symbolical 
possession. Mr. Rupchand complains 
that the suit should not have been dis¬ 
missed merely beoause of this defeot. 

But the lower Court gave him an 
opportunity to amend the plaint and to 
pray for further relief, but he did not 
avail himself of that opportunity. It 
malde9 no difference that some other 
defendants admitted plaintiff's title 
because the admission of the title did not 
corroot the error in the form of the suit. 
We confirm the deoree of the lower Court 
and dismiss this appeal with oosts. 

v.R./r.K. Appeal dismissed. 

T. (1903) 5 BLR 195. ~ 

2. (1910) 33 Mad 452=5 I 0 630 
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A. I. R. 1916 Sind 34 (1) 

Hayward, A. J. C. 

Allahtoarayo —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 4G of 1916, De¬ 
cided on 28th March 1916, against the 
decision of City Magistrate, Karachi. 

Railways Act (1890) — No provision for 
enquiry to determine heir* of deceated 
servant exists — False evidence in «uch 
enquiry is no offence — Penal Code (1860), 
S. 193, 

There is nothing in the Railways Act, em¬ 
powering a Magistrate to make an inquiry as to 
the true heirs of a deceased Railway servant. 

A person giving false evidence on oath in such 
proceedings, cannot be legally convicted for an 
offence of perjury under S 193, I. P. 0., as the 
Magistrate has no authority to administer an 
oath: 6 All 103, Ref to [P 34 G 1] 

Abdul Rahman —for Appellant. 

C. M. Lobo—lor the Crown. 

Judgment —The appellant has boon 
convicted of giving false evidence in a 
proceeding before the Additional City 
Magistrate, Karachi, undor S. 193, 
I. P. C. The appellant’s counsel, Mr. 
Abdul Rahman, has unfortunately not 
appeared. But as the appeal involves a 
question of law the matter ha9 been con¬ 
sidered with the help of the Assistant 
Public Prosecutor, Mr. Lobo, on behalf 
of the Crown. The appellant’s false 
statement appears to have been made in 
proceedings held by the Additional City 
Magistrate upon an enquiry made as to 
the true heir of a deceased driver on the 
Nortn \Ve9teru Railway. It does not 
a pnoo,r, however, that the Magistrate had 
any authority to hold any proceedings in 
in such a matter. The proper course 
would have been to have referred the 
parties to the Dietrich Court for an 
enquiry under Regulation 8 of 1S27, or 
other Special Act. There doe3 not appear 
to be any authority for such proceedings 
by a Magistrate under the Railways Act. 
The Magistrate, therefore, in holding 
these proceedings was not a person 
authorised to administer an oath or 
allirmation in the exercise of powers 
conferred upon him by law within the 
meaning of S. 4, Oaths Act, 10 of 1873. 
The appellant, therefore, was not legally 
bound by an oath or by an express pro¬ 
vision of law to state the truth in those 
proceedings, within the moaning of 
S 191. I- P. C. He could not, therofore, 
Ibe legally convicted of having given false 
(evidence under S. 193, I. P. C. This is 


supported by a somewhat similar case of 
Empress v. Chaitram (l). The conviotion 
must, therefore, be set aside and the ap¬ 
pellant acquitted and discharged. 
v.r./r.k. Conviction set aside. 

1. (1884) 6 All 103. 


A. I. R. 1916 Sind 34 (2) 

Pratt, J. C. and Boyd, A. J. C. 

Kodumal —Defendant—Appellant. 

v. 

Aga Khan Sultan Mahomed Shah — 
Plaintiff—Respondent. 

Second Appeal No. 6 or 1914, Decided 
on 16th September 1915, against decree 
of Jt. Judge, Hyderabad. 

Civil P. C. (1908), S. 96 (2)'and 0.41, 
R. 27—Additional evidence excluded can be 
allowed even in case of exparte decrees. 

An appellate Court has power under 0. 41, 
R. 27, to direct the production ol additional 
evidence, which has been wrongly executed by 
the original Court, even in appeals against ex 
parte decrees : 30 Mad 54, Foil. ! 23 Cal 738; 17 
Bom 733. Ref. [P 34 C 2] 

Dipchand Chandumal —for Appellant. 

Fatechand Asudomal — for Respon¬ 
dent. 

Judgment. —The appeal before the 
lower Court was an appeal from an ex 
parte decree. The appellant, who was 
defendant, contended that he had not 
been given a reasonable opportunity of 
adducing his evidence, and wished that 
that evidence should be taken. The 
lower Court held that such an applica¬ 
tion could only be made to the original 
Court and that the appeal was limited 
to the evidence on the record. Me see 
no reason for putting that narrow con¬ 
struction upon the right of appeal 
against ex parte decrees, which is con¬ 
ferred by S. 96 (2). Civil P. C. The 
appellate Court has power under 0. 41, 
R. 27, to direct the production of addi¬ 
tional evidence which has been wrongly 
excluded by the original Court. And 
there i 3 nothiDg io the Code to suggest 
that the powers of an appellate Court in 
hearing an appeal from an ex parte 
decree are more limited.^ Mr. Fatec an 
refers to the expression an appeal may 
lie ” in S. 96 (2) and attributes some 

mysterious significance to ^at phrase, 
because the words an appeal shall lie 
appear in S. 96 (l). The right of appeal 
from ex parte decrees wss at one time 
doubted and the doubt was removed by 

nu amending Act. The phrase an ap- 

.eal may lie" only expresses the idea 
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Q n o nnan 1 i n n/\>v«nA^A«i ^ f- p 7~) _. i < , ,, . 

±j. Raymond— for Appellants. 
Harcliandrai Vishindas —for Respon¬ 
dents. 


that such an appeal ie competent. Mr. 
Fatechand also relies on the cases of 
Jojiardan Dobey v. Ramdhone Singh (1) 
and Parvatishankar Durgashankar v. 
Bdi Naval (2). Both these cases how¬ 
ever have been considered in a Full 
Bench decision in Sadhu Krishna Ayyar 
v. Kuppan Ayyangar (3), in which we 
concur. 

We think the lower appellant Court 
ought to consider the question as to 
whether the defendant’s evidence should 
have been taken. We accordingly reverse 
the decree of the lower Court and direct 
the Court to ro-admit this appeal on it 9 
register under 0. 41, R. 23, and deter¬ 
mine it according to law. Costs to be 
costs in the cause 


v.r./r.k. 


1. (1896) 23 Cal" 738. 

2. (1893) 17 Bom 733. 

3. (1907) 80 Mad 54. 


Appeal allow ed. 


A. I. R. 1916 Sind 35 

Pratt, J. C. and Crouch, A. J. C. 
Buttonji Burjorji — Defendant—Ap 

11 q n f. 


pellant. 


v. 


* • 

Motumal Bhagchand — Plaintiff — 
Respondent. 

First Appeal No. 43 of 1913, Decided 

on 5th August 1915, against the decision 

of Hayward A. J. C., D/- 4th August, 
11*13. 

C S ntr * Ct Act (9 of 1872), S.. 37 and 
3 » 3 7r raC ? f *» , e-Vendor , « duty is to 
taken V * ry *" d n ° l *° * ee th “ l de, ‘very is 

,S i apart fr ? m 8p8ciQl contraot) under 
no obUgat.on to see that the purchaser takes 
del.very within time; all that he has to do is to 
oflor delivery within time and give all custo¬ 
mary assistance to tho purchaser in taking doli- 

38 (b {3l C °C l T l ? Ct . (9 ° f 1872,1 S » P 37and 

f «ru ,en * e of tender ‘n time. 8 nd 

'a U necessar y for the vendee before 

the same®, to sltYsfyhimsdf'fSo“g^od"“ton! 

t0 th9 contra0 ‘. S vendor 

llL lT reaSOnablB for ^dol'ng 

to accept Xlive% d r^ 8 Sl« 1? 
were not tendered for delivery in time 8 

[P 36 C 2J 


Crouch, A. J. C. —The facts as found 
by the lower Court, as far as they are 
required to be stated for purposes of this 
appeal, are that plaintiffs Motumal 
Bhagchand had between the 29th De¬ 
cember 1911 and 1st February 1912 con¬ 
tracted to sail to the defendants Messrs. 
Ruttonji Burjorji &Co., 500 tons of rape- 
seed, at rates varying from Rs. 43 to 
Rs. 45 psr candy. Delivery wa 3 to be 
by Sunday, the 25th February 1912. and 
plaintiffs had bean directed to deliver 
475 toes to Messrs. Ralli Brothers and 
ton3 ^ Messrs. E. D. Sussoon & Co. 
Before a vendor can give delivery on be¬ 
half of his purchaser to a European firm, 
it is necessary ior the purchaser either 
to make a contract for the sale of goods 
to the European firm or to otherwise 
arrauge that they shall take delivery on 
his behalf and to hand the vendor a 
delivery order requesting the firm to 
accept the goods against such and such 
contract on his behalf. The delivery 
orders in this case were not received bv 
the plaintiffs until 5 p. m. on Friday the 
-3rd February. They had recently deli. 

? D- Sassoon .t Co., 25 tons and 
to Ralli Brothers 125 tons, and they i u . 
struoted the two firms to appropriate the 
goods to defendants' contracts. Messrs. 
Ralli Brothers did as requested, but 

Mesas. E. D. Sasscon & Co., refused to 

appropriate, on the ground that the de- 

feadants had not sold the goods to them 

or made any arrangement, for their 
acceptance. 

Pfu Sa i Ur . day morniD « Plaintiffs collec¬ 
ted the dealers from whom they had in 

turn purchased the rape-seed Bn d 

arranged with Messrs. Ralli Brothers for 

samples to be drawn. They were drawn 

sometime during the morning. Nothing 

was done on Sunday. On Monday Messrs 

wo lA" 0 ^ 9 ? ?°° k ° Ut tha anal Vsi3 and 
wouM have taken delivery but defen. 

dants direoted them not to do so. Bet 

ween the contract dates and the 25th 

February the market rate of rape-seed 

had fallen heavily. The lower Court 

for the fc f hat defendanfcs to blame 

for the contracts not being completed 
and has awarded the plaintiffs damages 

tie oS ? Pr ! 30Dt the difference between 
the contra^ rates and the rates on due 

date. Defendants now appeal, and Mr! 
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R\ym ;r» i on their behilf contends that 
plaintiffs did not, as a matter of fac‘, 
tender 350 tons on the 24th Februv.y, 
that vs Sunday wa3 a "dies non” deli- 
vory had to be completed on 24th, and 
that as delivery was not completed on 
that day and time was of the essence of 
the contract, Messrs. Ruttooji Burjorji 
were fully entitled to refuse delivery on 
Monday. 

lHyaram (Exhibit 6). manager of 
plaintiffs’ firm, swears that on Saturday, 
tbo 21th, Messrs. Ralli Brothers' godown 
keeper drew samples from the lots 
amounting to about 5,000 bags (500tons), 
that on Monday all the samples but two 
had been analysed by 3 P. M. Sampling 
orders for this quantity of goods have 
not been produced but we have on re¬ 
cord a very large number of sampling 
orders and several statements of sam¬ 
ples drawn, and the lower Court was of 
opinion that this somewhat intricate 
record has afforded strong corroboration 
of the allegation that samples for 475 
ton 3 were actually drawn on Saturday 
the 21th bv Messrs. Ralli Brothers. Iu 
arguments Mr. Ilarchandrai for respon¬ 
dents has altogether failed to show how 
tho 350 tons were made up; on the other 
hand appellants have equally failed to 
show that the learnod Judge's inference 
from the Exhibit was not justified. We 
are however quito satisfied that plain¬ 
tiffs had the goods available for tender 
against tho cont acts, for immediately 
on defendants refusing to take delivery 
of the goods, on Monday tho 26th plain¬ 
tiffs forthwith made a fresh contract 
with Messrs. Ralli Brothers for the sale 
to them of 1,279 candies, say 3*6 tons 
“Ready Delivery". As the market rate 
on duo date was Rs. 39-8-0 P-amtiffs 
had tho strongest reason for fulfilling 
their contract and there are no grounds 
whatever, for supposing that they were 

not willing and able to do so. 

Mr. Raymond’s contention that as 
plaintiffs did not, as a matter of fact 
complete delivery by the 24th, defen¬ 
dants were entitled to rescind, w based 
on a misconstruction of the law. Plain- 
tiMs aro entitled to their damages if they 
can show that they offered to perform 

. re Tb«t 

Sw to bo mho at tbo time which 
wou’d give the purchaser a reasonable 
opportunity to take samples, analyse 


weigh and take delivery. But the goods 
were offered for sampling, that is, they 
were offerel for delivery in fulfilment of 
the contract, ;i3 soon as was practicable 
after receipt of the delivery orders. 
Arrangements could not have been made 
for drawing samples after 5 P. M. on 
Friday, except at the co3t of exceptional 
exertion3 and great inconvenience to a 
large number of people. Further, Messrs. 
Ralli Brothers, bv actually drawing 
simples on behalf of defendants for 
whom they were to take delivery, accep¬ 
ted the offer cf delivery as a good one. 
It is the case of both sides that delivery 
of the goods could have beeu completed 
by Saturday evening, if Messrs. Ralii 
Brothers had chosen to use expedition. 
The whole process of offering and tak¬ 
ing delivery of transferring ownership 
and possession under a contract for the 
sale of a produce in Karachi, is a com¬ 
plex one which includes several proces¬ 
ses, viz: — 

1. Tender of the goods, i. e., offer of 
delivery. 2. Drawing samples. 3. Analy¬ 
sis of the samples. 4. Agreement to the 
analysis by both parties. 5. Weighing 
of goods. 6. Removing the goods to the 
purchaser’s godown, i. e., taking of deli¬ 
very. Now, tho vendor is (apart from 
special contract) under no obligation to 
see that the purchaser takes delivery 
within time: all that he has to do is to 
offer delivery within time, and give all 
customary assistance to the purchaser in 
taking delivery. The process cf drawing 
samples, analysis, weighing and removal 
(it is admitted that delivery was to be in 
vendor's godown) are processes of which 
the performance rosts with the pur¬ 
chaser, and where, as in this case, taking 
of delivery was delayed owmg to pur¬ 
chaser's agent postponing aaalysis unt, 

the day after due date, ,t ,a l,btl ® Jj" 
thau absurd to seek to hold tho'vendor 
«»uilty of the broach. The vendor does 
not contract to complete tho analysis y 
a certain time; he gives merely an > - 

plied warranty that be will do nothing 

SZZXJSSS; SUE? s .b. 

“tbC^ao^'wb^evej. Ifcri the 
delivery, it would no doubt have done. 
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they deliberately allowed them to sup¬ 
pose that there was no special occasion 
for using expedition. There has been no 
serious attempt to show that the fioaing 
of the lower Court that the failure to 
give delivery of the 25 tons to Messrs. 
E. D. Sassoon fc Co., was due to the fact 
that defendants had not made arrange¬ 
ments with that firm for acceptance of 
the goods. It was defendants who failed 
to carry out their contract. No objec¬ 
tion has been taken to rates allowed, 
would dismiss the appeal with costs and 
dismiss the cross.objections- 

Pratt, J. C. — I concur. The drawings 
of samples and analysis are acts to be 
performed by the buyer, in order to 
satisfy himself that the goods tendered 
for delivery are according to the con¬ 
tract. S. 38 (3) requires that the buyer 
shall have this facility and therefore the 
tender of delivery must be made some¬ 
time before the date specified in the 
contract. Here the buyer applied for 
delivery (as he was bound to do under 
S. 93) when he sent the delivery orders 
on Friday evening. The seller then ten¬ 
dered delivery on Saturday morning 
when Ballis proceeded to draw samples. 
If this tender had been made too late to 
afford Rallis a reasonable opportunity of 
examining the goods, Rallis might have 
refused to accept the tender. But Rallis 
accepted the tender and were in process 
of drawing and testing samples. That is, 
they accepted the tender subject to 
analysis, and after that they could only 
refuse to accept delivery on the ground 
that the goods were not of the contract 
quality. This objection was nob taken 
and the buyer had no right to intervene 
because Rallis' analysis extended beyond 
the contract date. That point was con¬ 
cluded when Rallis accepted the tender 
on Saturday morning. 

V.R /r.K. Appeal dismissed . 

A. I,R. 1916 Sind 37 
Fawcett, A. J. c. 

Bhagwanji and another— Plaintiffs. 

v. 

Ganga and another— Defendants. 

Original Suit No. 281 of 1913, Decided 
on 18th January 1915. 

W Gontract Act (9 of 1872), Ss. 188 and 
227 - Fraudulent contract by agent in his 
own interest is binding on principal if other 
party is bona fide—Burden of proof is on 
them. 

Where a contract is entered into by an agent 


fraudulently in furtherance of his own interests, 
and contrary to tho interests of his principal, the 
latter will be bound by the contract only if the 
third persons dealing with the agent have acted 
in good faith: Hanibro A Son v. Burnand , 
(1904) 2 K B 10; Brocklesby v. Temperance Per¬ 
manent Building Society , (1895) A C 173; 
Bryant v. La Bcnquc du Peuple , (1893) AC 170, 
Ref. [P 44 C 1] 

The burden of proving pood faith lies on such 
third persons claiming against the principal: 9 
Bom L Jl 3S8, Ref . IP 44 C 2) 

(b) Contract Act (9 of 1872), Ss 188 and 
227—Debts by agent when binding stated. 

As a general rule an agent has no authority to 
borrow money on account of his principal eo as 
to render the latter liablo to the lender, unless 
the principal has given express authority or pre¬ 
viously sanctioned snch a course of dealing on 
the agent's part or ba? subsequently adopted and 
ratified the loan. [P 42 C 1] 

(c) Deed—Construction—Power-of-attorney 
—Rules of construction stated and cxplained- 

A power-of-attorney should be construed strict* 
ly, the main rules for its construction being] 
1. The operative part of the died should be cont 
trolled by the recital. 2. Where authority i* 
given to do particular acts followed by genera, 
words, the latter should be restricted to whaa 
would be necessary for the proper performance o> 
the particular acts. 3. General words should nos 
be taken to confer general powers, but should bj 
limited to the pmpose for which the authority 
was given. (P 41 C 1] 

G, a gowli woman was sued by U for specific 
performance of a contract of sale of her house to 
the latter. G, having no funds, in order to 
defend this suit agreed with A, a pleador's clerk, 
to give him }th share of the above property or its 
price, in consideration of K undertaking to incur 
all the expenses for defending the suit and other¬ 
wise working for her throughout the suit. In 
order to defend the suit K got 0 to oxecute a 
power-of-attorney in his favour which after re¬ 
citing the fact of the suit pending against G, 
continued as under: “Whereas I, G, have no 
funds to defend the aforesaid suit and whoioas I 
being a woman cannot manage tho affairs re¬ 
garding my aforesaid property, I tho said G, do 
hereby appoint A’, etc., to appear, plead and act 
in any and all suits, appeals, etc., in respect of 
the aforesaid property inclusive of tho aforosaid 
suit filed, otc. . . . with power to soli or mort¬ 
gage the aforesaid property to anyone on any 
condition and recover purchase-monoy or mort¬ 
gage-money. . . . and generally to do all acta 
etc. . . The power-of-attorney further em¬ 
bodied tho agreement arrived at between G and 
A and ended wi«h the words “Expenses will be 
incurred by A.” On the strength of this power- 
of-attorney K mortgaged the property with plain¬ 
tiffs for Ra. 1,000, agreeing to pay interest at 
24 por cent, for the purpose of raising funds to 
defray the expenses to be incurred in defending 
the suit against G. On a suit by plaintiffs on 
their mortgage-deed, G contended that the power 
to mortgage had been inserted by K in the power- 
of-attorney fraudulently and without her know¬ 
ledge; that tho mortgage by K was beyond tha 
scopo of his authority, and that plaintiffs having 
acted in bad faith and in collusion with K 
were not entitled to recover : 1 
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Held: (1) that as the power-of-attornev did net 
authorize K to raise money by mortgage for the 
purpose of defraying the expenses to be incurred 
in defending the suit against G t K had exceeded 
bis authority, and G was therefore not bound bv 
the mortgage : Drayant v. La Banque du 
Pcupic, (1893) A C 170; Jacobs v. Morris, (1902) 
1 Ch S16, Pcf. [P 42 Cl, 2] 

( 2 ) that plaintiffs were not entitled to recover 
against G, as they had not acted in good faith and 
were in addition proved to have acted in collu¬ 
sion with A'; ^ [P 44 C 2 ] 

(o) that under S. 52, T. P. Act, the mortgage 
in favour of plaintiffs being ineffectual as against 
H, plaintiffs had no lien or charge on the price 
which G was to receive from II in performance of 
her contract with II. (p 42 C 2) 

(d) Contract Act (9 of 1872), Ss. 188 and 
227—Power of agent—Power to sell purchase 
or mortgage does not include power to exe¬ 
cute simple money bonds. 

A power to purchase, sell or mortgage property 
does not include a power to borrow money and 
give a simple money-bond: Bryant v. La Banque 
du Pcuple , (1893) .4 C 170; 9 Cal 1; 7 Cal 253. 
Bef. (P 42 C 2] 

Rupcliand Bilaravi —for Plaintiffs. 

G. A. Kikla and Tahilram Maniram — 
for Defendants. 

Judgment.— Plaintiffs sue the defen¬ 
dants Ganga and Kishenchand on a mort¬ 
gage-deed (Ex. 2) executed by the latter 
as the constituted attorney of defen¬ 
dant 1 Ganga. Defendant 2 is sued also 
on a personal undertaking (Ex. 3-A) 
given by him at the same time. Defen¬ 
dant 2 was admittedly a pleader’s clerk- 
in the office of Messrs. Deverteuii and 
Chellaram in March 1913 when he was 
engaged by defendant 1 to help her in a 
suit which had been brought against 
her by ono Hasbim Tar Mahomed (Suit 
No. 77 of 1913). On 8th March 1913 she 
executed the power-of-attorney, Ex. 1, 
in bis favour; and the mortgage-deed 
purports to bo executed by defendant 2 
under a power to mortgage conferred by 
that document. Defendant 2 admits the 
mortgage and receipt of Rs. 1,000 as 
consideration; but disputes his personal 
liability. In defendant l’s written state¬ 
ment it is asserted that the power-of- 
attorncy was executed by her on the re¬ 
presentation of defendant 2 that it was 
to serve the limited purpose of defending 
the suit against her and to free her from 
constant attendance in Court, and that 
the power to mortgage contained in it 
was fraudulently written without her 
knowledge and consent, and is therefore 
not binding on her. It is further con- 
tendel that the mortgage was in fact not 
within the scope of defendant 2’s autho¬ 
rity. The written statement also alleges 
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that plaintiffs did not act in good faith 
and that defendant 2 was in collusion 
with them. 

On these and the other averments the 
following issues have been raised: (2) Did 
defendant 2 obtain the power-cf-attorney 
fiom defendant 1 by fraud, etc., a 9 per 
para. 3 of written statement ? If so, 
what is the effect ? and did plaintiffs 
know of the fraud before the mortgage ? 
(3) Is the suit premature as against de¬ 
fendant 2?. (4) Did defendant 2 exceed 
his authority ? (5) Are plaintiffs est¬ 
opped as against defendant 2 (para. 7 of 
hi9 written statement) ? (6) Have plain¬ 
tiffs colluded with defendant 2 or other¬ 
wise acted in bad faith? (7) What was 
the consideration of the mortgage bond ? 
(S) Which of defendants is liable for 
damages and for what amount ? As re¬ 
gards the circumstances in which the 
power-of-attorney was executed by Ganga 
Kishenchand has not ventured to come 
into the witness-box and contradict the 
assertions of Ganga, though his pleader 
states he has asked him to give evidence 
and there was plenty of time for him to 
do 90 . The plea of illness, which is not 
attempted to be supported by any evi¬ 
dence, I entirely disbelieve. It is quite 
obvious that he wanted to avoid cross- 
examination, and thought his case would 
be served better by his absence than his 
presence. This lends strong support to 
the main truth of the charge of fraud or 
misrepresentation brought against him 
by Ganga. The latter assorts in her evi¬ 
dence that the arrangement come to with 
Kishenchand was that he should do 
everything for her in the suit and bear 
all the expenses, and if he won the case 
for her, Kishenchand should get one- 
fourth of the property in dispute. She 
denies that he was to get anything if she 
lost the case. This however is in con¬ 
tradiction of the power-of-attorney, which 

contains an agreement that 
"in consideration of Mr. Kishoncband Tolaram 
having assisted mo pecuniarily and having 
worked for mo in connexion with the aforosaid 
proprety and in consideration of his accepting 
to work as my attorney as aforosaid, I hereby 
agree to give him ono*fourth of the aforesaid pro¬ 
perty or one-fourth of tho price of the aforesaid 
plot which tho said Kishenchand may sell or 
may get from tho plaintiffs in the aforesaid suit 
filed." . ,, , 

She also admits (L. 460) that if the 
property was sold for Rs. 6,000, Kishen¬ 
chand W 18 to get V^th. I think, there¬ 
fore that plaintiff's statement is not re- 
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^iable so far a9 it denies that the agree¬ 
ment was that Kishenchand, if he bore 
theexpense and did all the work of defen¬ 
ding tbe suit, was to get 1/4 of the pro¬ 
perty, or tbe price paid for it, even if 
the plaintiff Hashira won his snit. But 
this does not affect tbe main point that 
Ganga, when she executed Ex. 1, was 
given to understand that under its term3 
defendant No. 2 would bear all theexpen- 
ses in the suit out of his own pocket, 
and that it wa9 never suggested to her 
that the money required would be raised 
by mortgaging tbe property or otherwise 
at ber expense. On this point I have no 
•hesitation in believing the testimony of 
Ganga, whose demeanour in the witness- 
box impressed me favourably, as I have 
noted on her deposition. This view is 
flupported by the words in Ex. 1 "Expen¬ 
ses will be incurred by Kishenchand", 
which is evidently a subsequent addition 
to the rest of the document, probably 
inserted before execution in order to 
satisfy Ganga or her advisers on the 
point. So far as Ex. 1 authorized defen¬ 
dant No. 2 to raise money for the pur¬ 
pose of defending the suit otherwise than 
out of his own pocket, I feel no doubt 
whatever that there was misrepresenta¬ 
tion to defendant No. 1. It is almost 
inconceivable otherwise that a woman 
like her, of some business capacity, 
would have consented to give defendant 
No. 2 one-fourth of the property or its 
iprioe merely for his work in defending 
the suit. She had contracted to sell the 
property to the plaintiff Hashim for 
Rs. 3,500 (Ex. 22), so that at least defen¬ 
dant No. 2 would get Rs. 876: and I 
entirely dooline to believe that she would 
ever have consented to his having so 
large a sum merely for his services as a 
Pleader s olerk. If, as Ganga evidently 
hoped, the property would fetoh more, 
then defendant No. 2'a remuneration 
would under the agreement be propor¬ 
tionately increased. The improbability 
of her agreeing to any such uuoonsoion- 
able terms gives strong corroboration to 
her denial of any such agreement, in 
addition to tbe corroboration it derives 
from the other facts already mentioned. 

I do not think it necessary to discuss 
in detail the oral testimony adduoed in 

support of Ganga’s statements as to the 

agreement oome to between herself and 
defendant No. 2. The witnesses Ganu 
<and Santa no doubt (as defendant No. 2’s 


Pleader admitted) were present when 
Ganga executed tbe power-of-attorney, 
and it is certainly true that Ganu intro¬ 
duced Ganga to Kishenchand. But they 
have probably exaggerated the part they 
took in the matter and their recollection 
of events i9 not likely to be as good as 
Ganga’s. I do not think they can be 
relied on at to details of conversations 
and exact sequence of events in regard to 
the preliminary negotiations: but at the 
same time I think they are truthful as 
to the substance of the actual agreement 
arrived at, viz., that Kishenoband was 
to bear all the expenses of the suit and 
to get l/4th of tbe property as recom¬ 
pense for his expenses and services. 
Ganu at any rate is likely to have known 
what the exact agreement was, and I 
think his statement on the point is 
reliable, save so far as it assorts that 
defendant No. 2 was to get nothing if 
Hashim won tbe suit. But the circum¬ 
stantial evidence already mentioned as 
corroborative of Ganga’s evidence is more 
reliable and is sufficient to prove what I 
have found wa9 the real agreement, even 
if Ganu's and Santu's evidence be entire¬ 
ly discarded. 

Ganga, no doubt, admits that he paid 
Kishenchand Rs. 5 for expenses in con¬ 
nection with the suit after the power-of- 
attorney had been executed, and that she 
raised no objection (LI. 556 et seq.) But 
I do not think this is sufficient to aon- 
tradiot her evidence and the oiroum- 
stances supporting it that (as stated in 
Ex. l) Kishenchand was to incur the 
expenses. Probably he wheedled this 
money out of her, on purpose to streng¬ 
then his position in the matter; and the 
fact that Ganga admits this payment, 
when she oould easily have denied it 
without fear of any positive contradic¬ 
tion* goes to show that she is in the 
main an honest witness, and not of the 
kind which at once denies, or tries to 
detract from, a faot that goes against the 
oase he or she is supporting. 

After Ex. 1 was ready for execution, 
Ganga was taken to the Pleader Mr. 
Asumal, who refused to have anything to 
do with a transaction of this sort. The 
party then went to Mr. Gidumal, who 
says they wanted to engage him for 
having it exeouted and he aooapted this 
work at a fee of Rs. 5. He gives evi. 
denoe that he translated the dooument 
to Ganga in Urdu and drew her attention 
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to what he thought were the material 
portions. On the other hand GaDga 
denies (L. 220) that Mr. Gidumal spoke 
to her at all, and she is supported on 
this poiut by Santu (L-148). In this 
contradiction of testimony I feel little 
doubt that Mr. Gidumal's memory has 
deceived him. He admits that he did 
not bother to try and ascertain why and 
for what consideration Ganga was agree¬ 
ing to give 1/4fch of the property to 
Kishenchand, a point on which any ho¬ 
nest Pleader would have tried to satisfy 
himself. He also did not even bother to 
wait and seo the document executed by 
Ganga. He simply saw the Magistrate, 
told him about the document, and went 
back to his offico. As he explained to 
t he Court (though I have not recorded it 
in his deposition), the main reason why 
a Pleader is engaged in such a matter is 
that he may speak to the Magistrate, 
before whom the document is intended 
to bo executed, and so get the matter 
attended to earlier than it would proba¬ 
bly be otherwise, as Magistrates have a 
way of waiting till the close of their 
other work, before calling in the parties in 
such cases. The probability (especially 
in view of the small fee and his being 
engaged by Kishenchand) is that Mr. 
Gidumal really confined himself to doing 
this, and I think it mo9t improbable 
that he would have spent thetime neces¬ 
sary to translate the document and 
explain it probably to Ganga. It is also 
most improbable that Kishenchand 
would want him to do this. It is very 
significant that, if there was anyattempt 
or intention to have the effect of the 
document properly explained to Ganga, 
she was not taken to Kisheuchand’s 
master, Mr. Deverteuil, who there is 
evidence to show was in his office the 
day the dccument was written and exe¬ 
cuted. It is also to be noted that Mr. 
Gidumal does not say that be actually 
drew Ganga’s attention to the fact that 
Ex. 1 empowered Kishenchand to raise 
money on mortgage of the property but 
only that be must have done so, an 
assumption which I do not think is reli¬ 
able in the oircumstances of the case. 
Also Ex. 1 does not use theexpression 
“raise money by mortgago ” and it is 
quite possible that the words sell or 
mortgage the aforesaid property ... and 
receive purchase money or mortgage 
money” might have been translated 


to Ganga (though I do not believe they 
were translated) without its bringing 
homo to her mind at all that that power 
might ba used by Kishenchand to raise 
money for the expenses of the suit or his 
own purposes. The document itself 
does not imply this. This is a point 
which I shall deal with more in detail 
later on, when I come to consider the 
effect and proper construction of this 
power of sale and mortgage. 

In my opinion, therefore, Mr. Gidu- 
mal’s evidence does not upset the con¬ 
clusion I have come to as to the relia¬ 
bility of Ganga’s assertions about the 
actual agreement on basis of which she 
executed Ex. 1. 

This, of course, is not sufficient to in¬ 
validate Ex. 1 so far as it was a power- 
of-attorney, though it may do so in 
regard to the agreement as to giving 
Kishenchand l/4th of the property. The 
agreement not to revoke the power-of- 
attorney may have been and, probably 
was, voidable under S. 19 of the Contract 
Act, a point which I need not decide in 
this case, but under S. 208 of that Act a 
revccatiou would not have effect against 
the plaintiffs before it became known to 
them (cf. S. 3 of the Powers-of-Attorney 
Act, 1882), and there isnoclear evidence 
that any such revocation was known to 
the plaintiffs, before the mortgage-deed 
Ex. 2, was executed. Also Ganga is not a 
purdanshin to whom the special rules 
applicable to that class can be properly 
applied [cf. Hodqes v. Delih London 
Bank, Ltd. (1) and Ismail Mussajee Moo- 
kerdam v. Hafiz 7ioo(2)]. On the other 
hand I think there is no doubt that 
Kishenchand stood to Gin^a in a posi¬ 
tion of active confidence within the 
meaning of S. Ill of the Evidence Act. 
and that so far as any question of good 
faith arises regarding Ex. 1, the burden 
of proving good faith lies on Kishen¬ 
chand. And the attempt in oross-exami- 
nation to represent GaDga as a sort 
of second “Mrs. Weldon”, ever ready 
to bring accusations against Pleader, 
etc, has, in my opinion, entirely fail . 
So far as regards her grievance against 
Mr. Dayaram, she appears to 1have some 
cause of complaint; and though t me 
collects her own rents and attonds at 
hearings of her suits against tenants 
she is merely an illi terate_gowli " 
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milk-seller, who could easily be duped 
by a pleader’s clerk like defendant 2. 
I now come to the question whether the 
mortgage, Ex. 2, is authorized by the 
terms of Ex. 1. A power-of-attorney 
has to ba construed strictly, and the main 
rules for its construction are that (l) the 
operative part of the deed is controlled 
by the recitals, (2) where authority is 
gi ven to do particular acts, followed by 
general words, the general words are 
restricted to what is necessary for the 
proper performance of the particular 
acts, and (3) general words do not confer 
general powers, but are limited to the 
purpose for which the authority is given, 
and are oonstrued as enlarging the 
special powers, when necessary and only 
when necessary for that purpose: see 
Halsbury’s Laws of England, Vol. 1, 
p. 161, para. 351, and Bowstead on 
Agency, Edn. 4, pp. 73 74. This particular 
power-of-attorney first recites the suit 
that was pending against Ganga, and 
continues : 

“whereas I have no funds to defend the afore¬ 
said suit and whereas I being a woman cannot 
manage the affairs regarding my aforesaid pro¬ 
perty, I the said Ganga,” 

appoint defendant 2 etc. It is quite 
olear from this (as well as the proved 
circumstances under which it was exe¬ 
cuted) that the main purpose for which 
the power-of-attorney was executed was 
to enable defendant 2, to do all that was 
necessary for tbo purpose of defending 
the suit, and it is to be noted that there 
is no recital after "whereas I have no 
.funds to defend the aforesaid suit,” like 
"and it i9 necessary, therefore, to raise 
money by mortgage of the aforesaid pro¬ 
perty” such as we should expect, if it 
was intended that defendant 2, should 
have power to do so. On the contrary 
the agreement togiveKishenchand in any 
event l/4th of the property or itsprioe, 
and the express provision that"expenses 
will be incurred by Kishenohand” 
point to what I have already held to be 
the actual agreement, viz., that Kishen- 
oband was to defray all the expenses of 
the suit out of his own pooket. Also the 
provisions that Kishenohand oould re¬ 
cover all rents of the property and retain 
and utilise the money so recovered if due 
to him in connection with his working as 
attorney, go against the view, viz., that 
one of the purposes of the power-of- 
attorney was-to enable the latter to raise 


money by mortgage for the purpose of 
defending the suit. (I am, of course, 
only dealing with the document as it 
stands, not as it is affected by the evi¬ 
dence as to the actual agreement which 
led to its execution). The reference, 
therefore, to Ganga having no funds to 
defend the suit cannot properly be taken 
as implying that it was one of the pur¬ 
poses of the document to raise money for 
that object by mortgaging the property. 
The main bulk of the powers conferred 
concern appearance and work for GaDga 
in Court, i.e., from the words "To appear 
plead and act’’, where they first occur, 
down to "in any and all suits, appeals, 
etc., in respect of the aforesaid property 
inclusive of the aforesaid suit filed.” 
Then follows the power relied on by 
plaintiffs iD the present suit, viz., 

“to sell or mortgage the aforesaid proporty to 
any one on any condition and receive purchase- 
money or mortgage-money”, 

and lastly comes the usual general clause 
"generally to do all aots”, etc. 

This last clause under the rules of 
construction already referred to cannot 
of course, extend the power to mortgage 
conferred by the previous clause, but 
must be restricted to what is necessary 
for the proper performance of that power 
e.g., have the mortgage-deed properly 
executed and registered. Then what is 
the effect of the power to mortgage to 
any one on any condition? Though it 
says on any condition” it does not say 
"for any purpose”. Nor does it say 

power to borrow or raise money on 
mortgage’, as was the case in Denysenn 
v. Botha (3), cited in Halsbury’s Laws 
of England, Vol. 1, p. 163, Note (e), but 
merely "power to mortgage" coupling 
this with the power to sell. This latter 
is a point which is of some importance, 
because tho general rulo is that a power 
to sell is only a power to sell in the 
ordinary course of business [see Pearson's 
Law of Agency in British India, p. 193, 
and the oase there cited of Jumna, 
Bass v. Eckford (4)] and and agent 
authorized to make contracts of pnrohase 
and sale, and as incidental thereto to do 
oertain specified acts whioh however da 
not inolude the borrowing of money, 
oannot bind bis principal by a oontraot 
of loan see: Bryant v. La Banque du 
Peuple (5). The general ru le that an 

3- (1867) 8 W R 710=2 LT 126;-" 
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agent has no authority to borrow money 
on accoant of the principal so as to ren¬ 
der the latter responsible to the lender, 
unless he has been expressly authorized 
or it can be proved that the principal 
has previously sanctioned such a course 
of dealing on the part of the agent, or 
has subsequently adopted and ratified 
the loan: see Addison's Law of Contracts, 
Edn. 10, p, 306 and cases there cited in 
fr>ot note (a). Supposing then Kishen- 
chand has sold part of the property for 
raising money to defend the suit, it can¬ 
not be doubted that this act could not 
be held to be authorized by the power- 
of attorney. 

It may be said that a power to mort¬ 
gage necessarily implies a power to 
borrow money, and that in this case the 
reference to ‘mortgage-money’ confirms 
this. Granting this it does not follow 
that the power to mortgage is one which 
should be exercised in any circumstances 
or for any purpose. Its coupling with 
the power of sale has a restrictive effect 
for the reasons just mentioned, and (as I 
have shown) the recitals and other provi¬ 
sions are against its being construed as 
a power to mortgage merely for the pur¬ 
pose of raising money to defend the suit 
then pending against Ganga. On the 
analogy of the case of Bryant v. La 
Banque du Peuple (5) already cited and 
the case of Jacobs v. Morris (6), the 
mortgage for such ar purpose was not 
authorized by the power-of-attorney. 
That this was the purpose for which the 
mortgage purported to have been made 
is clearly shown by the false recital in 
Ex. 2 that 

“Ganga who has now no money for the purpose 
o i defending the 6aid suit, is now desirous of 
raising a loan through her said attorney on 
mortgage of the said immovable property in order 
to enable her said attorney to release the said pro¬ 
perty from all dispute," 

In my opinion the power to mortgage 
under Ex. 1 did not include a power to 
mortgage for such a purpose. If it had 
been a mortgage after the suit had been de¬ 
cided or for the purpose of meeting some 
other claim against Ganga, the case 
would have been different. As it is, the 
case falls under the third rule of con¬ 
struction mentioned above, by which the 
power to mortgage is restricted to the 
precise purposes for which the authority 
isgiven. As stated in Halsbury s Laws of 
England, Vol. 1, p. 162 para 353, the 

6 . (Ii02) 1 Ch 810=86 L T 275=50 \V R 871. 


authority conferred by a power-of-at¬ 
torney must be adhered to strictly, and if 
the authorityis exercised in excess of and; 
outside the reasonable scope of its spe- 1 
cial powers, the third party will be un¬ 
able to make the principal liable. There 
is another difficulty in the plaintiff's 
way. The mortgage, so far as it affected 
Hashim who eventually got the property, 
was ineffectual under S. 52, T. P. Act. 
It cannot therefore be enforced by an 
order for sale of the mortgaged property. 
This is the main remedy provided for in 
the mortgage-deed though the remedy 
really is one of sale without the inter¬ 
vention of the Court under S. 69 of the 
Act. There is no contract that the mort¬ 
gagee may recover the mortgage-money 
from the price of the property obtained 
from Hashim, as plaintiffs now seek to 
do, having obtained an attachment of 
Re. 1,500 out of that price. No doubt 
there is a provision in the mortgage- 
deed that 

"in case the mortgagees cannot realise the money 


due hereunder from the aforesaid immovable 
property for any reason, the mortgagees are at 
liberty to realize the money due hereunder from 
other property movable or immovable of the said 
Ganga". 

But this was a covenant to pay, which 
is not an essential part of a usufruc¬ 
tuary mortgage, as this was (see Gour's 
Law of Transfer in British India, Edn. 3, 
Vol. 2. p. 839, para. 1291) and which was 
not therefore covered by the power to 
mortgage conferred by Ex. 1. ThU 
amounts to giving a simple money-bond 
and as ruled in Poorna Chunder Sen v. 
Prosmina Coomar Das (l), a power to 
sell or to mortgage property does not in¬ 
clude a power to give a simple money- 
bond. Mr. Rupchand contended that 
be bad a lien or charge on these sale- 
proceeds, but in the absence of a con¬ 
tract to that effect (which might easily| 
have been inserted, as Hashim’s suit was 
pending aud kno^n to the parties), I do 
not think he had. The only case in 
which such a charge is recognized in the 
Transfer cf Property Act is that of a re¬ 
venue sale covered by S. 73 and a similar 
charge has also been recognized in the 
case of mortgaged land being compul- 
sorily acquired in F«rara ff avayyari(,a r v. 
Krishnasami Ayyengar (8). But there 
is no authority that I am aware of for 
extending t he sa me principle to such a 

7. (18S1) 7 Cal 253. 
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case as the present, and the tendency of 
the law i3 to restrict a usufructuary 
mortgagee to his exact rights under the 
contract of mortgage: S. 67 (a), T. P. 
Act, and Gaur’s Commentary thereon at 
pp. 825-626. Even however if the money 
in Court is held to be impressed with 
the trust of the real estate, this will be 
subject to the provisions of S. 94, Trusts 
Act, 1882, and the general principle 
underlying it that the trust operates 
only to the extent necessary to satisfy 
the mortgagee's “just demands”, aud (as 
I shall show later) I do not think the 
plaintiffs acted in good faith and have 
any just demand’ over this money. 

Section 68 (c), T. P. Act, which it may 
bo noted was not in force in Sind at the 
date of the mortgage or institution of 
the suit, does not help the plaintiffs, be¬ 
cause at any rate, if the view taken by 
the Madras Full Bench in Arunachalam 
Chetti v. Ayyavayyan (9) is correct apart 
from the covenants and incidents of his 
mortgage, all that a mortgagee can get 
under that section is a decree for money 

Ku Goura Law of Transfer, 1283, 
1288 at pp. 835, 837”). An attack on 
the validity of the mortgage-deed was 
made by Mr. Kikla on the ground that it 
was not shown to have been duly attes¬ 
ted and in support of this objection he 
relied on the Privy Council decision in 
fhamu Patter v. Abdul Kadir Howthan 
UO). In view however of S. 70, Evi- 
dence Act, it was not necessary for plain¬ 
tiffs to produce any attesting witness, 
and as no such objection was taken till 
after Mr. Rupchand had closed plaintiffs’ 
case and there is nothing which suffices 
to rebut or materially detract from the 
presumption that the mortgage.deod was 
duly attested, I see no sufficient ground 
to allow an issue to be raised about it 
at such a late stage, and take further 
evidence on the point. Plaintiff Bhag¬ 
wanji was probably mistaken when he 
said on the first day he was examined 
that it was signed and attested in Mr. 
Devertuil a office. A Pleader’s clerk is 
not likely to have omitted that well, 
known formality of the mortgage-deed 

testiVS M ‘e“. ° f the **- 
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raised in issues 2 and 6, whether the 
plaintiffs know of the fraud or misrepre¬ 
sentation by which defendant 2 got 
Ganga to execute the power-of-attorney, 
and whether they colluded with defen¬ 
dant 2 or otherwise acted in bad faith. I 
think that though no actual knowledge 
of the fraud is brought home to plain¬ 
tiffs, the surrounding circumstances cer¬ 
tainly point to collusion hetween them 
and defendant 2, and suffice to prove 
that they did not act in gcod faith, i. e., 
honestly as that expression is defined in 
the General Clauses Act, 1897. Admit¬ 
tedly neither plaintiff made any enquiry 
of Gauga, though her address was given 
in the power-of-attorney and there was 
plenty of time for them to have made 
such enquiry. The letter, Ex. 3-A, ob- 
tained from Kisbenchand clearly shows 
that they had some fears about Ganga's 
attitude and indicates a knowledge that 
it was a dubious aud shady transaction. 
I believe Ganga s statement that she saw 
the two plaintiffs with Kishenchand some 
time before the 10th April; though the 
plaintiffs deny any previous acquain¬ 
tance with him. It is significant that 
the broker Manji, who is alleged to 
have arranged the transaction, was not 
called as a witness by plaintiffs; and 
the statements of plaintiffs that they 
made no inquiry about the value of the 
property and never went to 9 ee it till 
after mortgege-deed was executed are 
most improbable and, in my opinion, 
untrue. Tho admitted facts that Kishen- 
ohand drafted the mortgage-deed and 
himself proposed the high rate of interest 
at 24 percent. point strongly to collusion. 
Finally there is a strong probability that 
the mortgago-deed was executed after 
Ganga had broken with Kishenchand. 

.-Tbafc wa9 only a day before she engaged 
Mr. Billimoria under tho original of Ex. 
16 and it is scarcely likely that she 
would have engaged him immediately 
after the breaking off of their relations. 
Her story of going to one Ismail Khan, 
who remonstrated with Kishenchand 
about it (Cj. 603, etc.) is probably true, 
and the probability is that Kishen- 
ohand thenjfinding that he would lose 
his rniloh cow, hurriedly got the mort- 
gage-deed executed. There is nothin™ 
to support the suggestion of Mr. Rup- 
ohand whioh was not even put to Ganga 
m her lengthy cross-examination that 
they quarreled over the division of the 
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money, and I do not think this theory 
requires any further consideration. A 
further fact which points to collusion and 
bad faith is the fact, that the considera¬ 
tion of Rs. 1.000 was admittedly not paid 
before or at the time of the execution of 
the document; this raises a strong sus¬ 
picion that it was never really paid at 
all, or only in part. The demeanour of 
the plaintiffs in the witness-box was 
also unsatisfactory, and their testimony 
on many points far from straightfor¬ 
ward. As an instance I may cite Bhag- 
wanji’s first twice-reiterated statement 
that he did not know Manji previously, 
which was contradictsd by him when he 
saw this would lead him into difficulties 
(LI 29-43). If plaintiffs had been busy 
money-lenders or bankers, the case 
might have been different but admit¬ 
tedly this was the first transaction of 
the kind they had entered into, and they 
seem just the sort of people who might 
lend themselves to a fraud of the kind 
perpetrated by Kishenchand. 

Even assuming that the execution of 
the mortgage was within the scope of 
defendant 2’s authority under Ex. 1,1 
think that, as plaintiffs did not act in 
good faith with defendant 2, the defen¬ 
dant 1 is not hound by the mortgage. As 
stated in Pollock and Mulla’s Indian 
Contract Act, 3rd Edn. at p. 590, where 
the contract is entered into (as here) 
fraudulently in furtherance of theagents 
own interests, and contrary to the in 
in terests of the principal, the latter is 
bound by the contract only if the person 
dealing with the ageDl acts in good faith. 
The flame rule is stated in Bowstead on 
Agency at p. 264, aod is laid down in 
the analogous case of a transfer by an 
ostensible owner dealt with in S. 41, 
T P Act (cf. Bowstead on Agency, Art. 
82 at p.p. 277-278). Tue cases of 
Bambro & Son v. Burnand (11) aod 
Brockdesby v. Temperance Permanent 
Building Society (12) supply instances 
of this rule. cf. also the reference to all 
persons dealing in good faith with the 
ageDt in the passage from the judgment 
in the Amerioan case cited with ap¬ 
proval by the Privy Council in Bryant v. 
La Banque du Peuple (5). The case in 
fact may be said to fall under S. o3, T. 
P. Act, as beiDg a transfer by an agent 

TTf) Tl904) 2 K B 10=90 L T _ 803=52 W R 

(12) (1895) A C 173=72 L T 477=43 W R 606. 


made with intent to defraud his principal, 
who had interest in the property as un¬ 
paid vendor to Hashim. and such trans¬ 
fer is not binding on Ganga,unless plain¬ 
tiffs were transferees in good faith and 
for consideration. A similar condi¬ 


tions of good faith is required to satisfy 
the provisions of S. 3 of the Powers-of- 
Attorney Act, 1882. I think the burden 
of proving such good faith lies on the 
plaintiffs [cf. Zungabai v. Bhawani 
(13)], at any rate in the ciroumstance6 
of this case. Even if it lies on defen¬ 
dant 1, I hold for the reasons already 
given that plaintiffs did Dob act in good 
faith. This takes the case out cf the 
class of those where one ot two honest 
persons has to suffer for the default of a 
rogue, such a3 King v. Smith (14). 

I, therefore, answer the issues as fol¬ 
lows: 2. Defendant 2 did not represent 
to defendant 1. that the power-of-at- 
torney was to serve the limited purpose 
cf defending the suit, as admittedly de¬ 
fendant 2, was to have power to sell the 
property, if he could, for a better price 
than Hashim had agreed to pay. It is 


ot unlikely that the fact of the power- 
[.attorney containing a power to incrt- 
ige was concealed from Ganga, but it 
not proved that there was such fraud 
: misrepresentation on this point as to 
(validate the document. On the other 
and, defendant 2, induced defendant 1, 
> execute it under an express agreement 
iat he (defendant 2.) would bear all the 
rpenses necessary for defending the 
lit from his own pocket, and so far as 
ie power-of-attorney was intended to 
aerate, or in fact operated, to empower 
im to raise money by mortgage for ‘.he 
arpose of defending the suit, there was 
aud and misrepresentation by defen- 
inb 2. It is not, however, proved that 
laintiffe knew of this fraud before the 
lortgage, and such fraud does Dot of ifc- 
ilf invalidate the power-of-attoncey. 
o far as it rendred it revocable, this 
ould no taffect the mortgage in suit, as 
Q y auchrevocation is not proved to have 
een communicated to the plaintiffs prior 
, the execution oi the mortgag^deed. 
t is true that the fraud alleged b y G ?°^ 
i her evidence and hold proved above 
iffers slightly from the frtud alleged m 
ara 3 of the written statement, but 1 
jink it is clear t hat this is not due J o 

TTqi (1907) 9 Bom L R 388 
jl4) (1900) 2 Ch 425 =82 LT 8-5; 
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to any intentional variation by Ganga 
o£ her story, but to her legal advisers 
having failed to express precisely the 
effect of what she alleged. As the suit, 
coes not turn on th '19 question of fraud, 
it is unnecessary to consider the matter 
further). 3. The suit is not premature 
as against defendant 2, whose liability 
under the agreement, Ex. 3 A, comes in- 
to force as soon as the money is not re¬ 
coverable from the property of Ganga. 

4. Defendant 2, did exceed bis au¬ 
thority, as the power-of-attornoy did not 
authorize him to raise money by mort¬ 
gage (as wos done in this case) for the 
purpose of defraying expenses to be in¬ 
curred in defending the suit against 
Ganga. 5. This contention was dropped 
by defendant 2's Pleader. 6. Plaintiffs 
colluded with defendant 2 and did not act 
in good faith in the mortgage transaction. 
7. The nominal consideration was Rs. 
1,000 and so far as defendant 2 is concern- 
this must be treated as the real coosi- 
ed deration-in view of his admission. It is 
unnecessary to decide whether defen¬ 
dant 2 really received this sum, so far as 
defendant 1, is concerned. 8. Defendant 
2, only is liable for the amount claimed. 
Accordingly tbe plaintiffs’ suit as against 
defendant 1, is dismissed with costs. 
Their claim of Rs. 1,070 is decreed 
against defendant 2, with further interest 
at 6 per cent, per annum till payment, 
and the plaintiffs' costs of tbe Buit. 
Tue attachment on the sum of Rs. 1,500 
still in Court out of tbe sum paid by 
Hashim is withdrawn. 

y.r/r.k. 

Order accordingly. 
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Pratt, J. C. and Crouch, A. J. C. 

Vish indas Nihalchand— Appellant. 

v. 

Municipality of Hyderabad , Sind and 
offers—Respondents. 

Second Appeal No. 14 of 1914, Deoi- 
ded on 11th Februauy 1916, against 
decree of Jt. Judge, Hyderabad. 

.(a) Civil P. C. (1908), O. 3, R. 1—Admis¬ 
sion of fact by pleader is binding and can- 
not be disputed. 

A. party to a suit is ostoppad from disputing 
the correctnesa of an admission made by his 
leader f-.r the purpose of dispensing with 
purther proof. [P 45 q 2 ] 


(b) Possession—Evidence of title—For such 
purpose possession must be juridical What 
is juridical possession explained. 

A plaintiff, relying upon possession as evi- 
d-uce of his title, must show that he has 
juridical possession as against the defendant. 
The same possession which is juridical against 
one person may not be juridical againstanothor. 

F " [P 46 C 1] 

Possession could not be said to be juridical, 
where it was taken behind the back of the 
defendant, who did uct acquiesce therein but 
sought to evict the plaiutif! as scon as he dis¬ 
covered his dispossession : 5 Bom 203. Ref . 

IP 46 G 1] 

Gopaldas Jhamatmal —for Appellant. 

Lalcliand Chuharmal — for Respon¬ 
dents. 

Judgment.—The plaintiff on 20th 
October 1910 obtained a sale-deed of 
oue-half and a lease of the other half of 
a plot of land, being part of the village 
site of Malana and situated within the 
limits of tbe Hyderabad Municipality, 
from three persons who were joined as 
defendants 2 to 4 in the suit. On 14th 
December 1910 the Hyderabad Munici¬ 
pality served the plaintiff with a notice 
to quit. The plaintiff then filed this 
suit for a declaration of his right of 
ownership and possession. Tbe lower 
appellate Court has dismissed the suit 
on the ground that the plaintiff has 
failed to prove either title or juridical 
possession. In this finding we concur. 
The title set up by the plaintiff is 
that the land belonged to his vendor, 
who has inherited it from Gowhor to 
whom it had been given by Hashim 
Shah, the original owner. Hashim 
Shah is entered in the Survey records as 
the oocupier of Survey No. 79 and the 
pleader for the Municipality admitted 
that this Survey Number wasloonvortod 
into village site. 

The lower Court ha9 brushed aside 
this admission as erroneous, but it 
was an admission made by the pleader 
who was conducting the ‘..case for the 
defendant Municipality and who was 
therefore an agent impliedly authorized 
to make such admission. It wa 3 further 
an admission made for the purpose of 
dispensing with further proof and there- 
fore estops the defendant Municipality 
unless circumstances are shown whioh 
would justify the Court in requiring 
proof under the proviso to S. 58, Evi¬ 
dence Aob, No Bush oiroumstanoe has 
been suggested so it must he takon as 
proved that the land was originally part 
of Survey No. 79 and that Hashim Shah 
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Mt. Shahul 

was the owner. But even this assump¬ 
tion does not assist plaintiff, for there 
is no evidence beyond hearsay as to the 
transfer of the land from Hashim Shah 
to Gowher. But although plaintiff has 
failed to prove title it is contended that 
he is entitled to rely upon his possession 
as evidence of title until the Munici¬ 
pality prove a better title ; and that he 
should at least be granted a declaration 
of hie right to possession according to 
Ismail Ariff v. Mahomed Ghouse (l). 

In order to succeed on the strength 
of his ^possession, plaintiff must show 
that he 5 has juridical possession as against 
the defendant. The same possession 
which is juridical as against one person 
may not be juridical as against another. 
A trespasser may have juridical posses¬ 
sion as against a third person though he 
has no juridical possession against the 
person whom he dispossessed. Has the 
plaintiff established juridical possession 
as against the defendant Municipality ? 
On the evidence it has been found as a 
fact that neither the plaintiff nor his 
vendors and lessors had possession prior 
to 20th October 1910. On that day the 
plaintiff took possession and within two 
months his possession was disputed by 
,t he Municipality. This possession, 
though not forcible seems to us to be 
both clam et precario—furtive and pre- 
oarious and to differ in no way from 
that of a squatter ; for be took posses¬ 
sion behind the back of the Munici¬ 
pality who sought to evict him as soon 
as they discovered it. As said by West, 
.7., in Virjivandas v. Mahomed Ali Khan 
( 2 ) 

“ If suddenly taken and not acquiesced in till 
it had acquired a colour of right, it could not be 
deemed a possession on which a suit could be 
brought. 

It is not therefore necessary to deter¬ 
mine whether the Municipality have 
proved their title. We confirm the decree 
of the lower Court and dismiss the 
appeal with costs. 

V..R/R.K. Appeal dismissed. 


1. (18931 20 Cal 884=20 I A 99 (P C). 

2. (1830-81) 5 Bom 208. 


. Allah Bachayo 
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Pratt, J. C. and Crouch, a. J. C. 

Ml. Shahul— Plaintiff—Appellant. 

V. 

Allah Bachayo and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 5 cf 1914, Decided 
on 30th September 1915, from the decree 
of Joint. Judge., Hyderabad. 

Mahomedan Law—Minor - Marriage—Guar* 
dian Father—Abuse of authority—Marriage 
of girl of 10 years with boy of 12 months— 
Suit by mother to set aside-Held Court if 
competent to control—Profligacy—Presump¬ 
tion of—Guardian profligate—Contract of 
marriage is invalid. 

A Mahomedan father married his minor 
daughter aged 10 years to an infant of 12 months. 
1 he father was know to be a proliigate, On 
a suit by the mother of the girl to declare the 
marriage invalid: 

Held : (1) that the Court had power to control 
such an abuse of the parental authority and that 
the marriage was invalid. (P 47iC 1] 

(2) that proof of the general profligacy of the 
father raised the presumption under S. 114, 
Evidence Act, that it continued during his life¬ 
time and that he was, therefore, a proliigate 
when he contracted the marriage, and unfit to 
act as guardiau for marriage. [P 47 C 1J 

Fatelichand Asudomal —for Appellant. 

Judgment. —The first defendant has 
married his daughter, a girl of 10 years of 
age, to the second defendant, an infant 
of 12 months. The plaintiff is the 
mother of the girl and sues to set aside 
the marriage as being manifestly prejudi¬ 
cial to her daughter. The disparity of 
ago is admitted. It was also admitted 
that the first defendant had squandered 
the whole of his patrimoney in a life of 
debauchery. It was also not denied that 
the provision iu the marriage contract 
for a payment of cash as deferred dower 
was unusual in the caste to which the 
parties belong. On these facts the Sub- 
Judge of the original Court, Thawardas 
Dayaram, in a careful and well-considered 
judgment hold that the first defendant had 
wickedly contracted a marriage which 
was prejudicial to his daughter, and made 
a decree setting it aside. The Assistant 
Judge reversed this decree on three 
grounds; (l) that the first defendant was 
not proved to have been a profligate at 
the time of the#marriage contract, (2) 
that even if he were then a profligate 
that fact has not affected his selection 
of a husband and (3) that the disparity 
of age is not such as to be prejudicial to 
the girl. These are apparently findings 
of fact, but are nevertheless not binding 
onus for they are either based on no 
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evidence or proceed on a misapplication 
of the law to the facts found. The finding 
that the marriage is not prejudicial to 
the minor girl rest9 on no evidence at 
all. It is in fact opposed to the evidence, 
for it is surely a cruel and abominable 
thing to bind in wedlsok a girl of 12 who 
is approaching puborty to an infant in 
arms. As to the profligacy of the husband 
and its effect on his conduct in contract¬ 
ing this marriage, the Assistant Judge 
has overlooked the presumption of 
Icontinuance enacted in S. 114, Evidence 
Act, Ill. (d) The character and habits of 
defendant 1, being once proved they are 
presumed to continue during bis life-time. 
The presumption is rebuttable, but the 
defendant gave no evidence to show that 
he had reformed. 

The presumption, therefore, is that he 
was a profligate at the time he contracted 
the marriage. The marriage was a wicked 
marriage and the further presumption 
arises that in contracting this marriage 
he was acting in accordance with his 
known bad character. These presumptions 
are fortified by the unusual provision as 
to dower and by the conduot of the 
defendant who did not venture to come 
to the Court and justify the marriage. 
[We entirely conour in the conclusion of 
the Court of first instance. There are 
no deoided cases as to power of the Court 
to rectify such an abuse of the paternal 
authority as appears in this case. Not 
having access to the original texts we 
must have recourse to the standard 
works on Mahomedan law. Baillie in 
his Digest states that all the original 
authorities agree that a marriage con- 
tracted by a father of a minor r 'to one 
who is not an equal” is not lawful, when 
it is known that the father acted oare. 
lessly or wickedly in the matter”. Six 
considerations are stated as affeoting the 
equality of a marriage and it is not clear 
whether inequality is limited to these 
six items. Ameer Ali in his work refers 
a text from the Raddul Muhtar that a 
marriage contracted by a profligate 
father of a minor child is invalid if it is 
manifestly to the disadvantage of the 
child . We cannot tell whether the 
original texts refer only to disadvantage 
on the ground of inequality. But even 
that were so, these considerations of 
n haV0 not ae yet bflen recognised 
«V« 0 - OO a Urt9 10 Indiaand they were 

recognized, we do not think they would 


be considered as being exhaustive. It is 
clear that the Mahometan law does 
subject the paternal guardian for mar¬ 
riage to the control of the Courts and 
the present is clearly a fit case for the 
exercise of that control. We reveree the 
decree of the lower Appellate Court and 
declare the marriage of defendant 2 
Mahomed Ismail with the plainttiff’s 
daughter Ghulam Fatma to be invalid 
Appeal allowed with costs in both 
Courts. 

v.r./r.k. Appeal allowed. 

A. I. R. 1916Sind 47 

Pratt, J. C. and Boyd, A. J. C. 

Bibi Sahibzadi and others —* Defen- 
dants—Appellants. 

v. 

de^t‘ > Mohamad ~ PIa >“t»ff-R0apon- 

nn F o?/ P x P f l No,36 of 1913, Decided 
on 23rd July l9lo, against decree of 
bub-Judge, Hyderabad. 

(a) Limitation Act (9 of 1908) S 19 — 
Acknowledgment by implication-How «uch 
implication must be stated. 

An acknowledgment of liability uoder S 19 
Dim Act may be by implication, but the im- 

SSh, 0 . 0 ? USt , b !l a nec ? ssar y implication, so 
that the acknowledgment >s clear and unequivo¬ 
cal: 30 Cal. 699; 9 Bom. L. B. 715, Be/! to 

(b) Practice-Pleading. — Objection ^that 

certain person is necessary party does not 
amount to admu.ion of claim in favour of 
that person. 

An objection that a person should bo joined as 
a party to a suit does not necessarily imply an 
admission of an existing liability to that person 

(c) Evidence Act (1 of 1872), S. 32-When 
and for what purpose revenue record, are 
admissible stated. 

Though Revenue Records aro uot evidence of 
title for they are kopt for fiscal purposos vet 
whon tho fact? recorded are facts which’it is 
the duty of the Revenue Officer to record, then 
his record is evidence of those faots under S 35 
Evidence Act: 5 Cal. 744; (P. C.) Ref , to. ' 5 

Rupchand Bilaram~lov Appellants'^ ^ 

Lalohand Hasomal—lot Respondent. 

.. ® >rat * , 1 **• C.—Thia is a suit for parti¬ 
tion. The plaintiff’s wife was Bibi 

, si8tai - Abdullah Shah and 
of Shah Mahomed Shah. Tho plaintiff’s 
oase is that Bibi Aisan was a tenant-in 
oomraon and in joint possession with her 
two brothers until the death of Abdulla 
Shah m 1873, that from 1873 Bibi Aisan 
was in joint possession with Shah Ma 
homed Shah and Abdulla Shah’s widow 
Bibi Kuran until Shah Mahomed Shah’s 
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death in 1893; from 1893 the possession 
i3 alleged to have been with Bibi Aiean, 
Bibi Ivuian and two widows and a 
daughter of Shah Mahomed Shah, i. e., 
Bibi Sahibzadi, Bibi Sajan and Bibi 
Fazul, and according to the plaint Bibi 
Aisan died in 1902 and the plaintiff was 
in joint possession a3 her heir until 1904 
when ho was ousted by the defendants, 
the widows and daughter of his wife's 
brother. The lower Court found that 
Bibi Aisan, the plaintiff's wife, died not 
in 1902 but some time prior to Septem¬ 
ber 1898, that plaintiff was ousted from 
possession on his wife's death mere than 
12 years before the institution of the 
suit, but that the bar of the limitation 
was removed by an acknowledgment 
made by the defendants in 1905. This 
acknowledgment was made in a written 
statement filed in a suit instituted by 
Abdulla Shah’s widow Bibi Kuran for 
partition against the present defendants 
and i3 in these words: 

‘‘Proper parties have not 1 een joined in this 
suit, such as Abdulla Shah aud Sbah Mahomed 
Shah left a sister Bibi Ahan who died after 
them. It i9 necessary to joiu her heirs in this 
suit. The suit is not miiutainable without 


joining them.” 

The lower Court considered that the 
statement that Bibi Aisan a heirs were 
necessary parties involved an admission 
that they had a share in the estate and 
was, therefore, an acknowledgment of 
liability under S. 19, Lim. Act. Now an 
acknowledgment of liability need not be 
express. It may be by implication, but 
the implication must be a necessary 
implication, so that the acknowledgment 
is clear and unequivocal: Benode Behary 
Mookerjee v. Raj Narain Mttter (1J and 
Gopalrao Manoliar Tambckar v. Hanlal 
Subrai Scrak (2). Does the statement 
that Bibi Aisan's heirs should be made 
parties necessarily imply an admission 
that they have a share? We think not. 

The defendants may have meant 

“As you Lave filed a suit for partition you 
must make all the members of the family par¬ 
tus. Not that we admit that they have a sharo 
or that vou have a shire, but bccauss it is dis 
j table that all family claims such as yours 
should bs set at rest in this suit.” 

And this i 9 apparently what they did 
mean, for in other paragraphs of the 
written statement they denied that 
plaintiff had any existing right and 
claimed that the estate was not partible 

"TTwoajlO Cal 699. 

2. (1907) 9 Bom L T\ 715. 


The written statement uses the phrase 
“necessary parties” and objects that 
without such parties the suit is not 
maintainable. But these words do not 
carry the inference any further. Neces¬ 
sary because defendants’ interests re¬ 
quire it, and not maintainable because 
plaintiff should not bo allowed to con¬ 
tinue the 9uit without joining these 
parties. Possible adverse claimants are 
very often joined as parties in order to 
avoid the risk of future litigation. An 
objection that a person should bo joined 
as a party does not, therefore, neces¬ 
sarily imply an admission of an existing 
liability to that person. The ground on 1 
which the Sub-Judge decided the suit in 
the plaintiff’s favour, therefore, fails, 
hut Mr. Lalchaud, for the plaintiff res¬ 
pondent, coutonds that his client was in 
possession after his wife s death and 
within 12 years of the suit. Plaintiff 
has no documentary evidence of such 
possession and the oral evidence that ho 
has cited is very maeagre and unconvinc¬ 
ing. We have conaidered the whole of 
the evidence and our conclusion is that 
Bibi Aisan never was in possession, 
actual or constructive, from the date of 
her marriage to the plaintiff. Bibi Aisan 
was married in 1883 or 1888. It it not 
clear in which year but at any rate after 
the death of Abdulla Sh&h during the 
life-time of Shah Mahomed Shah. 

The plaintiff says that on his marriage 
he went to live in his wife’s house with 
her. This is grossly improbable, lie 
hal his own haveli only 2o0 yards from 
the haveli of the defendants in Sajan 
Sawai. He must have brought her to his 
own house, instead of thrusting himself 
upon his brother-in-law. Shah Ma¬ 
homed Shah admittedly had possession 
and management until his death in 1893 - 
At his death the holding was transferred 
in the Revenue books to the name of his 
daughter, Bibi Fazul. The Mutation 

ssrs.J5; * 

a sr £* - r r?£? 

and it is no p i\¥\a But when 

venue Officer to record title. ™ 

facts under S. 35, Evidence Act. It W* 
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on thi9 ground that the Privy Council in 
Lekraj Kuar v. Mah pal Singh (3) ad¬ 
mitted village records as evidence of a 
custom of succession. No%v it is clear 
from the form of the register that it was 
the duty of the Revenue Oflicer to record 
the names of the heirs of Shah Mahomed 
Shah and the omission in that record of 
the name of Bibi Aisan is evidence. 

We think that Bibi Aisan was not 
regarded as being an heir. Tnis was no 
doubt because she hid relinquished all 
rights of succession on her marriage. 
Subsequent events point to the same in¬ 
ference. Thres years later in 1896 the 
three widows on their own behalf and on 


because she surrendered her share. If 
that is so, plaintffs who claims through 
her has no right. If she dil not go out 
of possession of her own free will she 
was ousted at thit time and plainfcill’s 
suit is time-barred. Toe ouster being 
more than 12 years before the written 
statement in Bibi Kurin's suit that 
statement, if it he an acknowledgment, 
was made after the expiry of the period 
of limitation and cannot operate under 
S. 19. We, therefore, reverse the decree 
of the lovver Court and dismiss the suit 
with costs throughout. Decree of the 
lower Court reversed and suit dismissed. 

V.R./r.k. Decree reversed. 


behalf of the minor daughter, Bibi Fazul 
gave a lease of the estate for 10 years tc 
one Sundal Shah. The plaintiff ther 
tried to interfere. He filed an applica 
tion to the District Court to be ap 
pointed guardian of the minor Bib 
Fazul, alleging that she wa9 in need o 
protection as tha lease was an act o 
mismanagement. Why did he Dot ther 
say that the lease is not binding on the 
share which belongs to my wife? Whj 
did he not then ask his wife to sue foi 
partition? We have no doubt it if 
because she would not have supporfcec 
any such claim a3 that. The guardian- 
ship application led to a quarrel for il 
was in 1897 that the widows left Sajar 
Sawai and went bo live at their house al 
Dando so as to be far away from th< 
plaintiff. Yet plaintiff pretends that hit 
wife was living with the widows and 
that he was collecting the rents from 
the lessee Sundal Shah and giving it tc 
his wife to share with them. 

Bibi Asian died in 1898 and the evi. 
donee after that date also shows ex¬ 
clusive possession by the defendants 
They alone gave a lease to Bhagu in 1903 
and they alone claimed before the Land 
Acquisition Officer in 1904 and when 
liibi Ivuran sued for possession in 1905, 
she did not think of joining plaintiff as 
a party as she would certainly have done 
had he been in possession. The plain- 
tiff io the hope of avoiding limitation 
said that his wife died four years later 
than she really did. He would never 
have been guilty of the reckless untruth 
n there were any foundation in faot for 
ms olaim to joint possession. Our con. 
clusi 0a is that Bibi Aisan went out of 

or 1888. probahlv 
3. (1380) 5 Cal 744=7 1 A 08 (P C), r 
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Pratt, J. C. 

Jagan Nath —Appellant. 

v. 

Emperor —Opposite Party. 

Crim. Appeal No. 183 of 1915, Decided 
on 7th January 1915, against order 
of Addl. City Magistrate, Karachi. 

(a) Penal Code (45 of I860), Ss. 482 and 
486—Scope—They provide speedy remedy— 
But prosecution not filed within three years 
of first offence is barred under Merchandise 
Marks Act (4 of 1889), S. 15. 

The recourse to Criminal Courts under S3. 432 
and 436, I. P. C., for use of false trade 
marks has been provided as a speedy re¬ 
medy to traders who are diligent, and any 
prosecution not filed within three years from tho 
date of the first oflence will bo barrod by S. 15 
Merchandise Marks Act: 22 Mad 433 Ref. 

... [I* 50 0 11 

(b) Merchandise Marks Act (4 of 1889), 
S. 15—Term ‘first offence' explained. 

The expression “first ofionce" in S. 15, 
Merchandise Marks Act, must bo construed 
as the first oflence of the series of similar offouces 
regarding the same trade mark. [P 50 C 1] 

T. Q. Elphinston— for Appellant. 

E. Raymond —for the Crown 

Judgment. —The acoused has been 
convicted of offences under Ss. 482 and 
486, I. P. C. and sentenced to pay a fine 
of Rs. 200. The conviction relates to a 
trade mark on imitation German gold 
thread imported by the aooused in Janu¬ 
ary or February 1914, and detained by 
the Customs on the information of the 
complainant, who is the agent of the 
manufacturers of Russian gold thread. 
The Russian trade mark is Ex. 2 and its 
essential features are, as stated in the 
eocuplaint, two queens, one bearing the 
scale of justice and the other a shield 
and seated on a floor beneath whioh are 
instruments of weaving. It is proved by 
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the evidence cf the Peshawar dealer, 
Seth Karimbux, that the trade mark has 
been used for 40 years in geld thread im¬ 
ported from Russia and that the thread 
described by that mark lias acquired a 
reputation in the Indian market. I agree 
with the Magistrate that Ex. 5, the trade 
mark on the goods imported by the 
accused frern Germany, is a gross coun¬ 
terfeit. In all the essentials, i.e., the 
two queens with the scales and shield 
aud the instruments of weaving, it is 
identical with the Russian trade mark. 
The difference is only in matters of 
detail. A floral design and letters have 
been substituted for a crown, and the 
word " Moscow ” and an Indian god for 
a shield in the centre of the design. But 
there differences do not affect the im¬ 
pression produced by the trade mark 
as a whole and the impression is decep¬ 
tive. 11 is reasonably calculated to c-.uso 
it to ho believed that the gcods are the 
Russian goods. 

But although the trade mark is false 
and frcduleDt, the accused is not to be 
dealt with criminally unless the prosecu¬ 
tion has been filed within the time limit¬ 
ed by S. 15, Merchandise Marks Act, 4 
of 1889. The Magistrate has dealt with 
the question of limitation within one 
.year of the first discovery, but has not 
considered whether tho prosecution has 
been filed within three years of the first 
offence. The expression first offence 
must be construed as the first oflence of 
the series. As pointed out by tho Madras 
High Court iu Ruppell v. Ponnusamt 
Tevan (0, the recourse to tho Criminal 
Courts is only provided as a speedy 
remedy to traders who are deligent If 
the words “ first offence were applied to 
the most recant instance of use of a false 
trade mark it would be open to the party 
aggrioved to stand by for years and then 
take action, and this construction would 
render the provision of law a a to limita¬ 
tion entirely nugatory. 

Now I think it clear that the import 

of German imitation thread under a 
counterfeit trade mark has been going on 
for many years. The appellants own 
witness admits that this thread has been 
imported for 30 years. Tho evidence for 
the defence shows that accused and other 
merchants have been importing it prior 

£ 1895 Before 1895 the Gorman trade 

maik \yas_an_oven_more_exact_co£y_than 
Mad 488. 
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at present. It was Ex. 21, displaying 
not only the queens and the instruments 
of woaving, but aleo the shield and the 
crown aDd the word "‘Moscow" in 
Russian letters in the centre of the 
design. ( The Customs objected to the 
word Moscow" as giving a false des¬ 
cription of origin and then other varia¬ 
tions were made such as Exs. 32, 29 aDd 
30. Mr. Raymond contends that these 
variations are different trade marks con¬ 
stituting different offences to that charg¬ 
ed in tho present case. But that is not 
so, for all these trade marks are in the 
essential particulars of the queens and 
instruments of weaving identical with 
the Russian trade mark, Ex. 2, and the 
counterfeit, Ex. 5. This label has been 
counterfeited many years ago and the 
accused has given documentary evidence 
of import under counterfeit labels 6ince 
1893 at least. 

I must, therefore, reverse the convic¬ 
tion and sentence. 

V.B./r.K. Conviction and sentence 

reversed. 

A. I. R. 1913 Sind 50 

Pratt, J. C. and Crouch, A. J. C. 

Doulat Ram —Plaintiff—Appellant. 

v. 

Secy, of Stale— Defendant—Respon¬ 
dent. 

First Appeal No. 11 of 1914, Decided 
on 24th September 1915, against decree 

of Diet. Judge, Sukkur. . 

(a) Railway* Act (9 of 1890), S. 76 Wil¬ 
ful neglect — What is staled -Loss is due to 
wilful neglect when it is cause of effect. 

A person is said to b? puilty of wilful nogleet 
when ho intentionally, and of sot purpose does 
soinethiog which ought either to bo dono iu a 
different manner, or not at all, cr omits to do 
something which ought to be don?. A l:ss is 
said to be due to wilful neglect when such neg¬ 
lect is oither tho solo effective cause of tho loss 
or is so connected with it as to be materially 

contributing. P 2 " 

(b) Railways Act (9 of 1890), S. 76-Loss 
of goods consigned under risk note B Ylam- 
tiff must prove wilful neglect—S. 76 doe* 
not apply in such ca*e of special contract 
SemMc—Neglect cannot be presumed from 

IO Whon 8 a°pla!ntiff suosa railway'forcompensation 
for lost of goods consigned under a risk note>in 
Form H, bo must allege and prove facts from 
which it can bo fairy and reasonably inferred 
that the loss was duo to wilful neglect on the 

Pa Scc°t f i onVe.' Railways Act, does not apply to 
a case whore goeds have been "? der 

special contract limiting the ^csponeibhity 
he railway, as in risk note, Form B. U 0J u 
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Semble. —It cannot b9 presumed that a car¬ 
rier has ben guilty of wilful nceloct from tlio 
bare fact that goods Lave been lo-t or damaged. 

[P 52 C 1] 

Rupchand Bilarnm —for Appellant. 
flimatsijHj Gajsing —for Respondent. 
Crouch, A. J. C.— This is an appeal 
against the judgment and decree of the 
Distriot Judge, Sukkur, dismissing with 
costs the claims of plaintiffs to recover 
the sum of Rs. 257, being the valne of 
certain tins of gheo consigned to them 
through the North-Western Railway 
under a risk note in Form B, which 
were stolen en route, The admitted or 
proved facts of tho case are 3 3 follows. 
On 27th May 1912, 19S tins cf glue were 
despatched by the firm of Vishindas 
Mewarnm of Tandi-mwala to Sukkur, 
plaintiffs being consignees. The train 
carrying the goods reached Sukkur on 
the uight of tho 29th May, and on the 
waggons being opened on the following 
morning, it was found that ten whole 
tins and the contents of another tin had 
been stolen. The roof of the waggon 
was of corrugated iron sheets. The thief 
had with some rough tool cut a hole 
measuring 2 feet by 8 inches, in the 
roof, and had extracted the tins through 
it. The roof was a domed one and tho 
top of tho hole was near tho ridge. The 
Carriage Foreman estimates that it 
must have taken 1 1/2 to 2 hours to cut 
such a hole, and that thsro must have 
been a good deal of noise in doing it. 

inL^Tft l0Ck * °. U th0 Wi5Ron3 wef Q 

intact. After arrival at Sukkur tho train 

vlT ne m/ Unfci | .°l' eneJ . khe goods 
yard. The yard is fenced and has only 

one entrance, which is guarded ,all night 

look r: h r- ° t five 

look after the yard. The form of the 

nsk note Form B, i 3 given in the judg¬ 
ment of the lower Court. The portion' 

follows ,Rr0 rel6Vant fc0 the ° ase are 

a]# EMA 

sairSSS^rS'f 

rnrnmm 

eavished that there has been “wilful 


neglect” on the part of the Railway Ad¬ 
ministration or of its servant and that 
the goods had not been stolon from the 
train while in motion. A person is 3 aid 
to be guilty of wilful neglect when he 
intentionally and of sot purpose, does 
something which ought either to bo done 
in a different manner, or not at all, or 
omits to do something which ought to 
be done. Loss is said to be due to wil¬ 
ful neglect when sum neglect is either 
the sole effective cause ol the loss, or is 
so connected with is as to be materially 
contributing thereto. It i3 not seriously 
disputed that the facts on record do nob 
justify an inference that there had been 
such wilful neglect. Mr. Rupo'iand, for 
appellant, suggests tho theory that tha 
goods were stolon while tho train was 
at rest in the Sukkur gcois yard, and 
that the thief was a railway employee. 
But this theory bus nothing to support 
it but pure coujecture, and it is at least 
equilly probable that it was case of rob¬ 
bery from a running train. But Mr. 
Rupchand contends that, under S. 76 
Railways Act, 1890, it is necessary for 
the plaintiff to prove how the loss arose 
and wilful neglect mast be presumed 
unless tho railway show that the loss 
occurred from some cause for which 
they are not responsible. We must 
theroforediscussthoscopeof this section ‘ 
The responsibility of a Railway \d’ 
ministration for the loss or destruction 

of goods is, ordinarily, that of a bailee 
under tne Contract Act, and where goods 
have been lost, is is a fair presumption 
that there has been failure to exercise 
that amount of core which the law im 
poses on a bailee. Hence in a suit against 
a oamer for compensation for loss or 

soo:1a ** ^ sufficient f 0r the 
plaintiff to prove the loss or damage- a 

ft burden is then thrown ou the de^n 
dant to prove that tho goods wero not 
lost or damaged by his default. The 
oasefoimsno exception to the general 
rule that any plaintiff must prove all 
essential allegations; he has W pro " 

negligence of a certain degree, but he can 

prove . by way of iuferenoe from tho 
faot of loss or damago S 7 fi p ■■ 

Act merely reproduces a farJuar n' e'’of 
evidence having special application 
amt for compensation for loss or 
truction of goon, autruS JZ 
carrier under the a 

tmot of bailment. But whore gooin 
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hav3 been carried under a special con¬ 
tract. limiting the resposibilitv of the 
railway embodied iu risk note, Form 13, 
the plaintiff ba3 to allege and prove, not 
merely that the railway have committed 
a breach of tbe ordinary contract of 
bailment, but that they have been guilty 
,f wilful neglect, and that be has suf¬ 
fered loss as a consequence of such neg¬ 
lect. Hence, the rule of evidence em¬ 
bodied in S. 70, is not a rule relsvant to 
the case, for the presumption arising 
from tbe bare fact of los3 or damage is 
;is not sufficient to established the claim. 
There is no authority whatever for as¬ 
serting that from the bare fact that 
'goods have been lost or damaged, while 
m charge of a carrier, it can be presumed 
that tbe carrier has been guilty of wil¬ 
ful neglect. There cculd not be such 
presumption without transgressing the 
limits of responsible inference. It is the 
recognised rule of the English Courts 
that where wilful misconduct is alleged 
against a ca-rier it must be proved by 
tho person alleging it (Halsbury’s Laws 
of England, Yol. 4, p. 34). This is rule 
based on odiuary experience of what is 
probable, and is applicable to this coun¬ 
try as much a3 to England. It would 
he impossible to place on the railway 
Cue burden of proving the negative with¬ 
out completely nullifying the intention 
and effect of tho special contract. 

Mr. Rupchand has also argued that 
the burden of proof should rest on the 
railway, inasmuch a9 tbe cause of loss is 
specially within their knowledge. But 
whoro goods are stolen at some time 
within 48 hours, at some place over a 
distance of several hundreds of miles, 
it would be altogether unreasonable to 
presume, without any evidence what¬ 
ever, that the Railway Administration 
knows where and when the robbery oc¬ 
curred. There are no grounds for sup¬ 
posing that any available evidenoe has 
been suppressed. We bold that, when a 
plaintiff sues a railway for compensa¬ 
tion for loss of goods consigned under a 
risk note in Form B, he must allege and 
prove facts from which it can be fairly 
and reasonably inferred that the loss 
was duo to wilful neglect on the part cf 
the railway. In this case no such facts 
have been proved. We affirm the decree 
of the lower Court and dismiss the ap¬ 
peal with costs. 

v.r/r.K Appeal dismissed. 


A. 1. R. 1916 Sind 52 

Pratt, J. C. 

Fleming Shaw k Co., and another — 
Insolvents In the Matter of. 

Insolvency Appln. No. 36 of 1914, De¬ 
cided on 19th January 1916. 

Provincial Insolvency Act (1907), S. 7— 
Petition cannot be withdrawn after adjudica- 
lion. 

Under S. 7, Provincial Insolvency Act, a peti- 
ticn for insolvency cannot be permitted to be 
withdrawn after the making of an order of ad¬ 
judication. [P 52 C 2] 

liupchand bilaram and Khubchand 
T. Ojlia —for Insolvents. 

T. G. Elphinston —for Petitioning Cre¬ 
ditors. 

Judgment.— The petition of insol¬ 
vency was filed by the creditors on 1st 
December 1914 and an adjudication order 
was made on 25th April 1915, under 
which the four partners of the debtor 
firm were adjudged insolvent and their 
property vested in the Official Receiver. 

The petitioning creditors with the con¬ 
sent of the insolvents and all the other 
creditors, except two who do not oppose, 
apply for leave to withdraw tbe petition 
under S. 7 of the Act. Mr. Rupchand 
represents that the withdrawal will be 
beneficial to tbe creditors, but I need 
not discuss the question for I am of opi¬ 
nion that leave to withdraw canDOt be 
given under S. 7 after an adjudication order 
has been made. It is urged that under 
tbe English Bankruptcy Act, leave to 
withdraw may be given after a receiving 
order has been made. But even if that 
is so, that is not an analogous case, for 
a receiving order does not make the de- 
btor a bankrupt or deprive him of legal 
title to his property. Here the with¬ 
drawal of a petition would be of no avail 
unless it implies an annulment ol ad¬ 
judication. The Act has specifiedl in 
S. 42 the conditions on which the Court 
my annul an adjudication, and l >s 
impossible that it was intended that 
this same result could be produce y 
tbe simple device of withdrawing the 
original petition. The position of the 

section in the Act shows that. ,fc 1 J 

tended that the power of w‘tbdrawal 

should be exercised before the 6 
I, is an d 16 has been arrived at. No 
aui't canbe withdrawn after judgment 
has been pronounced and a dec ^ Qld b * 
and it seems to me that it v0QOy 

equally absurd fc .° allow affcer an ad- 
petition to be withdrawn after an 
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judication order has been made. Tie 
application is therefore rejected. 

V.R./R.K. Application rejected. 

A. I. R. 1916 Sind 53 (1) 

Pratt, J. C. 

Pamanmal Hemanvial — Insolvent, 
In the matter of 

Insolvency Appln. No. 18 of 1915, De¬ 
cided on 17th December 1915. 

(a) Provincial Insolvency Act (3 of 1907), 
—Petition for adjudication not bona fide —It 
can be dismissed under inherent powers. 

A Court has inherent power to dismiss a peti¬ 
tion for insolvency when it is prfsented, not 
with tbe bona fide view of obtaining an ad¬ 
judication, but for an inequitable and collateral 
purposo: 32 All <U 5; Be} to. [P 53 C 1 j 

(b) Provincial Insolvency Act (3 of 1907), 
S. 26—Obiter — Decree for wife’s main¬ 
tenance is not proveable debt. 

Obiter.— A claim for maintenance ordered to 
a wife by a decree of the Court is not debt prove¬ 
able in insolvency: Linton v. Linton , (1885) 
15 Q B D 239 Ref to [P 53 C 1) 

Mulchand Thawardas —for Applicant. 

Kimtrai Bhojraj —for Creditor. 

Judgment.—This is a petition for 
insolvency presented by a debtor who 
is entitled to present the petition under 
S. 6 (3)(b), as he has been arrested in 
execution of a decree for the payment of 
money. In my opinion the petition is 
one which should be dismissed, as it has 
been presented, net with the bona fide 
view of obtaining an adjudication, but 
for an inequitable and collateral purpose. 
Tbe Court's power to dismiss such peti¬ 
tions has been recognized, as decided in 
the case of Girtuardhari v. Jai Kara in 
(1), and this has been consistently 
followed by this Court in the exercise of 
its insolvency jurisdiction. My reasons 
for believing the petition to have been 
presented for an improper motive are 
twofold: 

(1) Tho nature of the debt. Tbe only 
debt is a debt for maintenance payable 
under a decree of this Court to the peti¬ 
tioner a wife. There 19 no Indian deoision 
on the subject, but I have little doubt 
that the Courts here would follow the 
JjjQglish case of Linton v. Linton (2) that 
maintenance ordered to a wife by a de- 
oree of the Court is not a debt proveable 
under the Insolvency Act. The reasons 
being that the amount is variable and 
may be altered by the Court in ao- 
oordanoe with the means of the husband 
and_t hat; it might be determined at anv 
1- (1910) 32 All 616=7 I 0 39. 1 

2. (1885) 16 Q B D 239. 


time Ky the busbard acd wife resuming 
cohabitaticD. That being eo, there ia no 
relief which tbe petitioner can obtain by 
his adjudication 

(2) The conduct of the petitioner. 
The order made iD execution proceedings 
sbowe that the maintenance decree wa8 
a consent decree. Six days after the de¬ 
decree the joint shop of tbe petitioner 
and his brother was divided and put in 
tbe nam9 of the brother. This was ob¬ 
viously a device to represent himself 63 
having no assets. If there was a change 
in his fortunes, be cculd have sued to 
have the maintenance allowance reduced. 
He did not do this but pleaded poverty 
in the execution proceedings, a plea 
which was disallowed. The petitioner 
ha9 a second wife and this petition is 
merely the last step in a series of dis¬ 
graceful and immoral transactions by 
which petitioner is endeavouring to get 
rid of tbe order lor payment of main¬ 
tenance. I dismiss the petition with 
costs. 

V.R./r.K. Petition dismissed. 

A. I. R 1916 Sind 53 (2) 

Prait, J. C. and Crouch, A. J. C. 

Gehimal Dyalmal and others — Defen¬ 
dants—Appellants. 

v. 

Karmoomal Siroomal and others — 
Plaintiffs—Respondents. 

Second Appeals Nos. 26 and 27 of 
1914, Decided on 22nd December 1915, 
against decision of Jt. Judge, Larkana. 

(a) Evidence Act (1 of 1872), S. 35—Entry 
in Birth register kept in discharge of duty ia 
admissible. 

An entry in a birth register kept by a tapadar 
in the discharge of his official duty ia relevant 
under S. 85, Evideuce Act. " IP 61 C 1) 

(b) Civil P. C. (5 of 1908), S. 100—Aliena¬ 
tion by guardian not attacked in first appeal 
on ground of necessity — It cannot be urged 
in second appeal. 

Where the appellant did not challenge In the 
lower appellate Court the finding by tho first 
Court that certain saloa by the guardian of a 
Hindu minor were not for legal necessity, he can¬ 
not be permitted to challenge it again in Recond 
appeal : 19 Bbm 831. Ref. IP 64 O 1 ) 

(c) Limitation Act 19 of 1908), S. 22 — 
Scope — It does not apply unless joinder of 
parties was necessary to grant complete re- 

The joindor of parties subsequent to the instl- 
tution of a suit does not nooessarily involve a bar 
of limitation under S. 22, Lim. Aot. Such a 
result depeudB upon the fact whether tho joinder 
was necessary to enablo tho Court to award such 
relief es may be given on the suit as framed : 28 
Bom 11, Ref. [P 64 Oil 
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[d) Limitation Act (9 of 1908), Art. 44- 
Sale by Hindu widow or guardian mother be¬ 
yond her authority is void — Art. 44 does not 
apply— (Per Crouch. A. J. C.. contra)—U sole for 
good consideration Art. 44 applies. 

Per Pratt. J . C. — Under Hindu Law the sale 
by allicdu widow or guardian mother, in excess 
of her authority, is void and not voidable and 
Art. 4-1, Lim. Act, does not apply to such an 
alienation : G M I A 333 (P Cl ;' 31 All 213; 
(P C ), Ref. [P 54 0 21 

Per Crouch, A. J.C. (oontra).—Under Hindu 
Law, when a mother, as the natural guardian, 
sells a portion of her minor 6on's property for 
good consideration but in excess of her powers, 
o. g., without legal necessity, tbo purchasers is 
entitled to the benefit of Art. 44, Lim. Act : 3 C 
W N 276; 9 I C 377 Ref. [P 5G C 1] 

Lalchand Uassomal — for Appellants. 

Kimtrai Bhojraj and Partalrai Dhan- 
rajmal —for Respondents. 

Pratt, J. C. — The plaintiff 9ued to re¬ 
cover three houses from the defendant 
Dyalmal, who is represented in this ap¬ 
peal by his sons the four appellants. The 
first house had been sold during his 
minority by his mother, after his father’s 
death, to one Manghamal and by him 
through various other intermediate pur¬ 
chasers finally to Dyalmal. The second 
and third houses had similarly been sold 
by his mother directly to Dyalmal. The 
lower appellate Court decreed possession 
as the sales by the mother were not justi¬ 
fied by necessity. The first point raised 
in appeal is that the suit is time-barred, 
not having been filed within three years 
of the plaintiff's attaining majority. This 
is a puie question of fact, which is con¬ 
cluded by the finding of the lower ap¬ 
pellate Court. It is urged that the birth 
register on which the finding as to plain¬ 
tiff’s age is based is not admissible in 
evidence. There is no substance in this 
objection, for the birth register is au 
official register kept- by the tapadar, who 
is a public servant, in the discharge of 
his official duty. It is, therefore, rele¬ 
vant under 3. 35, Evidence Act. - 

It i 9 next urged that the sales were 
justified by necessity. The first Court 
had found they were not and this finding 
W !8 not challenged in the lower appel¬ 
late Court, whoso judgment is silent upon 
the point. We cannot allow this point 
which involves a mixed quo-ticn of fact 
and law to ho raised again in second 
appeal: See Gavdappa v. Girimallappa 
(1) As regards the first two houses, it 
is further contended that the 6uit was 
time- ho rred_bee-use the intermediate 

1. (1695)-19 13om 331. 


purchasers were joined as parties after 
the period of limitation for filing the 
suit had expired. The argument is that 
the sale by the widow wa3 voidable and, 
therefore, it was necessary for the plain¬ 
tiff to show that he had repudiated the 
sale to the let intermediate purchaser 
Manghamal and that Manghamal and 
his purchasers were, therefore, necessary 
parties. The flaw in this argument is 
that a sale by a widow or guardian mother 
in excess of her authority is void, not 
voidable. IJunoomanpersaud Panday v. 
Mt. Babooee Munraj Koomveree (2) was 
the case of an alienation by a mother and 
the law there declared has keen enacted 
in S. 38, T. P. Act. Where the autho¬ 
rity, actual or presumed, is wanting the 
sale is void. The Privy Council have 
recently pointed out that an alienation 
by a de facto guardian without authority 
is void and that to such an alienation 
Art. 44, Lim. Act, does not apply: Mata 
Din v. Sheikh Ahmad Ali (3). If the 
mother's alienation was void, it seems 
clear that the intermediate purchasers 
are not necessary parties; who is a neces¬ 
sary party appears from O. I, R. 3, and 
O. 1, R. 10. There are, as stated in 
Durga Charan Sarkar\.Jotindra Mohan 
Tagore (4), two conditions to be satisfied, 

c 

‘first, there must be a ripht to seme relief against 
him in respect of the matter involved in the suit, 
and second, that his presenco should bo neces¬ 
sity in order to enable the Court effectually and 
completely to adjudicate upou and settle all the 
questions involved in tho suit.” 

It is clear that neither condition makes 
any of the intermediate purchasers a 
necessary party, for the plaintiff claimed 
no relief against any of them and the 
question of the title and right of posses¬ 
sion to thelaDd could be decided without 
their presence. As pointed out in Qiiru- 
vayya v. Dattatraya (5), 

“section 22, Lim, Act, does not of itself purport 
to determine whether the joinder of parties after 
tho institution of tho fruit shall in all cases neces¬ 
sarily involve a bar of limitation. Such a result 
must depend upon tho consideration of tbo ques¬ 
tion whether the joinder was ncc-ssary to enable 
the Court to award such relief as may be given 


a tho suit as framed." 

Here tho relief sought was against 
Jyalmal and could be awarded in the 
ait as originally framed. I would ao- 
ordinelv confirm the decree of the low er 
~o (1872) 18 W K Sln=6 M > A b'J3 (P 0), 
l (1912) 34 All 213=15 0 0 49=13 1 C 97G= 
39 I A 49 (P C). 

4. (1900) 27 Oil 493. 

6. (1901) 28 Bom 11. 



1916 


Gehimal v. Karmoomal (Crouch. A. J. C.) 


Sind 55 


appellate Court and dismiss these appeals 
with costs. 

Crouch, A. J. C.-On 18th January 
1892, there disd one Sirumal leaving him 
surviving a son Karmumal, then a few 
months old, and a widow Vinjhibai, a 
young woman about 18 years of age. At 
the time of his death Sirumal possessed 
four houses, of which three from the 
subject of Suit No. 466 of 1912 in the 
Sub-Court of Sehwan out of which these 
appeals arise. The 4th was dealt with 
in Suit No. 647 of 1912. On 26th April 
1912, Vinjhibai sold one of the houses to 
Manghamal (respondent 4); tho property 
was re-aold several times until it was 
finally purchased by Dyalmal, now de¬ 
ceased. Dyalmal’s legal representatives 
were defendants 2 to 5 and areappellants 
in this appeal. Respondents 4 to 9 de¬ 
fendants (6 to ll) are the intermediate 
purchasers. On 10th June 1893, Vinjhi¬ 
bai sold the other two houses to Dyal¬ 
mal. Thus, all three houses were at date 
of suit in the hands of appellants. In 
the suit out of which this appeal arises 
Karmumal with Rijhumal, who has pur¬ 
chased a six-annas share, seeks to recover 
possession of the three houses on the 
ground that Vinjhibai was minor when 
she sold the properties and that she was 
under no legal neccsaity to sell them. It 
is alleged that Karmumal was born on 
30th June 1891, and came of age on 30th 
June 1909, and that the suit having been 
filed on 28th June 1912 is within time. 
As defendants 6 to 11 were joined as 
defendants after the institution of suit at 
a date when any suit against them was 
time-barred, the original Court, finding 
that they wore necessary parties, dis¬ 
missed the suit as time-barred as agaiost 
all the defendants as regards the first 
house. 


The same Court held that Karmum 
was born on 30th June 1891 and th: 
the suit was in time so far as it concerns 
the other two houses, and that no leg 
necessity for tbe sale by Vinjhibai ha 
been established. The learned Judge al« 
expressed the opinion that Vinjhibai wi 
under the age of 18 at the time of tl 
sale of the first house. There was a di 
cree for possession iu respect of the tv 

houses as against defendants 2 to 5 nc 

the suit was dismissed as regards tl 

» oth pUintiEfs «»aao(e, 

oanta 2 to 5 appealed. In plaintiff 


appeal (No. 109 of 1914) the lower appel¬ 
late Court held that defendants 7 to 11, 
the intermediate purchasers of tho first 
house, were not necessary parties and 
reversal the decree of the lower Court eo 
far as it related to tbe first house. It also 
held that no legal necessity for the sale 
to Dyalmal hid been established. In 
the defendants’ appeal, tbe Court, after 
statiDg that the only issue which arose 
was whether Karmumal was born on 30fch 
June 1891, found in the affirmative and 
dismissed the appeal. The representa¬ 
tives of Dyalmal, defendants 2 to 5, now 
appeal against both judgments. Mr. Lal- 
chand who appears for appellants asks 
the Court to consider the following 
points : 1. Was the suit time-barred as 
regards tho first heusi? 2. Was it time- 
barred as regards the two houses ? 3. 

Was the finding as to the ago ofKarmu- 
tnal correct ? 4. Should not compensa¬ 
tion be allowed to appellants ? No olaim 
to compensation was made in the original 
Court, or in the lower appellate Court, 
nor has any reference been made to it 
in the memorandum of appeal; therefore, 
the olaim cannot now be entertained. If 
the age of Karmumal as found by both 
the lower Courts was correct, then the 
suit as regards the two houses was with¬ 
in time. We have concurrent findings of 
fact as to tbe age of Karmumal and can¬ 
not re-open tbe question. The ody point, 
thorefore, which calls for serious discus¬ 
sion in this appeal is the first one. 

Mr. Lalchand contends that Vinjhibai 
sold the house as guardian of Karmumal; 
that there is no clear finding by- the 
lower Courts that there was no legal 
neoessity; that even if there wore no 
legal necessity the transaction was void¬ 
able and not void; that no suit for pos¬ 
session could lie until the sale by Vinj¬ 
hibai had been set aside; that in a Buib 
to set aside the sale tbe original pur¬ 
chaser, Manghamal, was a necessary 
party, and that as he had not keen joined 
until after the period of limitation had 
passed the suit was time-barred. Ho 
also contends that as the evidecoe in 
Suit No 647 of 1912 was by agreement 
evidence in the suit out of which this 
appeal nrose, and that as that suit had 
boon remanded for further evidence, the 
present suit should also have been re 
manded. In the judgment of the origi na l 
t^ourt it is stated: 
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"Tbo defendants Lave made no serif us atteroy t 
to i rove that there «as no legal necessity lor the 
sale lo Dyalmal.” 

Though these words had special refer, 
errce to the sale of the two houses, they 
applied also to the first house. In the 
judgment of the lower appellate Court 
this finding seems to be clearly confir¬ 
med. Mr. Lalchand has not attempted 
to show that there wa9 any evidence 
whatever of legal necessity or that there 
was any grcund for referring it back for 
a finding of the point. The contention 
that this case should be remanded be¬ 
cause the other case, of which the de¬ 
positions were by agreement to be evi¬ 
dence in this case, also was referred back 
for further evidence, cannot be seriously 
entertained. It was open to the parties 
at the hearing to call any further evi¬ 
dence they chose; they were not restric¬ 
ted by the conduct of the other case. If 
Vinjhibai was a minor at the time when 
she purported to sell her sen’s property, 
as alleged by plaintiff, then the sale 
would have been by some one who was 
in no legal sense tbeguardian,and Art. 44 
would have no application. But. under 
Hindu Law, Vinjbibai, if of age, was the 
natural guardian of her son's property 
land, if 6he sold any portion of it for 
good consideration, but in excess of her 
powers, inasmuch as there was no legal 
inecessity, then the defendant was. in my 
opinion, entitled to the benefit of Art. 44. 
[See Satisli Chandra Guha v. Chander 
Kant Pyne (G) and Sham Chandra Da/a- 
dar v. Godadhar Mandal (7).] The use 
of the words "void” and ‘voidable” in 
connection with Art. 44 is misleading, 
for suits lie to set aside void sales, and 
where a sale is voidable a plaintiff can 
sue for possession, exercising his right to 
avoid the sale by an overt act of election 
implied by 6uch suit: See Bijoy Gopal 
Mukerji v. Krishna Mahishi Dcbi (8). 
But in determining the scope of Art. 44 
the High Courts of India have found the 
devision of sales into void and voidable 
a convenient one. The quest ioD, how¬ 
ever, whether the sale was void or merely 
voidable is one that we need not con¬ 
sider; for even if it bo conceded that it 
was voidablo only, and that Art. 44 had 
application, the suit wculd be barred 
only if the intermediate purchasers were 
necessarv parties. But JJiev were_not 
' 6 (181)9)8 C \V N 278. 

7. (1911) 9 I C 377. 

8 . (1907) 34 Cal 329=34 I A 87 (P C). 


necessary parties. Plaintiffs asked for 
and desired no relief against them. They 
^ere not in possession of the property or 
of the deed of sale, there was no out¬ 
standing estate vested in them, they 
claimed no interest in the property. 
They were joined merely to enable the 
Court to finally decide the quesiion whe¬ 
ther the sale was void or voidable, not 
merely as between the plaintiff and the 
representatives of Dyalmal, but as bet¬ 
ween the latter and other intermediate 
parties. I would dismiss both appeals 
with costs. 

v.r./k k. Appeals dismissed. 
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Crouch, A. J. C. 

Latifali Faddoo Alidina —Plaintiff. 

v. 

Royal Exchange Corporatin and others 
—Defendants. 

Original Suit No. 4£2 of 1914, Decided 
on 30th March 1915. 

Marine Insurance— Covering note—Effect 
—It is only agreement to itsue policy and not 
policy itself—Even though stamped it does 
net displace Policy—Procedure on goods lost 
is to obtain policy on payment of premium— 
Company when not liable illustrated — 
No curtom that when goods are brought 
back from ship for want of space such re¬ 
turn journey can be covered by insurance by 
payment of special premium. 

"A covrriDg note” issued by Insurance Agents 
is not a contract for sea insurance, but only evi¬ 
dence of an agreement to issue a policy for the 
adventuro specified therein on condition that tbo 
agreed premium is paid in cash before tbe depar¬ 
ture of tbe vessel from the harbour. Such a note 
even if stamped subsequently, cannot bo treated 
as a police so as to create liability on tbe insurers 
Tbe correct procedure for the owner of the goods 
to pursue when goeds covered lj a “covering 
Doto/ have boeu lost, is to at once | ay the In¬ 
surance Agents tbe premium and demnnd a poli¬ 
cy, Whero goods were insured “ from Karachi to 
Mombassa” including craft risks, and were car¬ 
ried in a native craft from the jetty to tbe ship 
in tbe stream and a portion of the cargo, being 
«but out by tbo steamer, was brought back to 
tbe wharf by tbo same craft and lay therein along 
<ide tbo wbarf awaiting rc-sbipment by ano¬ 
ther available steamer and was damaged owing 
to tbo craft springing a leak: 

Held: that the Insurance Company could not 
be held liable, as this return jurney jaBDotin- 
Clud.d in tbo voyage from “Karachi to Mom- 
bassa" There is no local trading custom in 
T? u* f IniS cf Roods on the return 

kurney'be^shipper can by paying a special pre- 
mium, demand*?policy covering such JJ«rney.^ 

Tahtlrom Manirain-lor P1 ® int ! ff ;, , 

Expchand Chundumal and ^adlrshah 
Naorojt —for Defendants. 
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Judgment.—Plaintiff, 'in his plaint, 
alleges that on 5th December 1913, be 
effected two policies of Marine Insurance 
with the Royal Exchange Corporation, 
for two separate consignments of 50 
bag9 of rice, from Karachi to Motubas3a 
and from Karachi to Lamoo respectively 
per SS. Dwarka, sling and craft risks 
being covered, that 70 bags were shut 
out, and were brought back to the Native 
Jetty, that on the night of 8th Decem¬ 
ber damage to the amount of Rs. 199- 
14-6 was suffered by the 6aid goods 
owing to the craft 'containing them par¬ 
tially sinking. Defendants 2 were the 
carriers who undertook the transport of 
the goods between the Native Jetty and 
the ship. Plaintiff seeks relief primarily 
against the Insurance Corporation, or in 
the alternative against the carriers. Both 
defendants dispute the claim and the 
following issues were settled: 

1. Has the Court no jurisdiction ? 2. 
Is the suit barred by limitation ? 3. Is 
the suit bad for misjoinder of parties 
and causes of action ? 4. Was there a 


contract of insurance in respect of th 
damaged bags of rice between the plain 
tiff and defendants 1. 5. If so, are th 
first set of defendants not liable by rea 
son of the damaged bags not having bee. 
loaded in S3. Dwarka and Lhassa or b 
reason of the goods having been allowe 
to remain in the craft one night ? G. Ar 
“f 8 ® fi0t of defendants exempt fron 
liability by reason of the custom, if any 
alleged in para. 4 of their written state 
ment ? 7. Are the first set of defendant 
exempt from liability by reason of thi 
insurance being effected on F. P. A 
terms ? 8. Was the loss to the goodi 
caused by the negligence of the seconi 
set of defendants? If so, are they nc 
liable for damage caused by peril of thi 

nhHnVff decree - if an >’- is fcb < 

plaintiff enUUed and against which o 

the defendants ? 10. General. 

lhe first three issues were raised on behal 

of defendant 2 only and may be disposed 

to fch?i her iwf e 8Uib waa ori fi‘ Qal| y filec 

mn ^^ 4 081180 Courfc - bub wa9 

tarwd for fih n g ln thiB Court, Qn fch< 

fnsnr^r that the 6Ulfc b8ing 0n a P oli °y ol 
r r nofc 00gnizabl « by a Oourl 
that a'■ Nadir9b ah contends 
Insurant ba8ed L 0n a polioy of Marine 

auTwTth ao? DOt UDitBd in the sam ^ 

inst a compensation aga¬ 

inst a earner. But 0. 2, R. 3, Oivil P. 0. 


clearly covers the case. Ke also contends 
that as plaintiff has obviously do ca«e 
as agaiosfc the Insurauce Corporation the 
suit should be treated as really against 
his own clients, and in that case the suit 
is cognizable by the Court of Small Cau¬ 
ses. This contention cannot be taken 
seriously and was not pressed. Nor was 
the issue as to limitation pressed; it was 
no more than suggested that the date of 
instituting the suit should be taken to 
be the date on which the plaint was pre¬ 
sented to this Court, and not the day on 
which it was originally tiled in the Court 
of Small Causes. I find on the first issue 
in the affirmative, and on the second and 
third in the negative. 

The plaint contains so inaccurate and 
misleading a statement of the facts of 
the case that it is necessary to re-state 
them in detail. On 3rd December 1913 
plaintiff called at the office of Messrs. 
Gaddum & Co., the agents in Karachi for 
the Royal Exchange Corporation, and 
requested them to insure: 

(1) 220 bags of rice, F. P. A. for Rs. 

3.100 including sling and craft risks, 
from Karachi to Lamoo, per SS. Lhassa. 
Transhipment at Bombay. 

(2) 150 bags of rice, F. P. A., f 0 r Rs, 

2.100 including sling and craft risks, 
from Karachi to Mombassa per SS. Lha- 
ssa. Transhipment at Bombay. 

Messrs Gaddum and Co. agreed to grant 
twopolicies as desired and issued tws co- 


- 0 iuo uiiKiuui3 nave not Deen 

produced: the counterfoils are Ex. 22 
and 24. The Lhassa sailed on 4th De¬ 
cember. Of the 220 bags consig. 
ned to Mombassa 170 only were 
shipped, and 50 were shut out ; 
of the 150 bags for Lamco 70 were 
shut out. Plaintiff called at Messrs. 
Gaddum s cffico aud informed them that 
only 250 bags had been actually shipped. 
The covering notes were accordingly at 
once amended, 220 being altered in one 
note to 150 and Rs. 3,100 to Rs. 2,100, 
in the other 150 was altered to 100 and 
Ba. 2,000 to Rs. 1,400. On 5th December 
plaintifif again went to Messrs. Gaddum 
and Co. and arranged for the re-insur¬ 
ance of the bags that had been shut out 
Lx. SS. Lhassa. Two fresh covering notes 
were issued one for 60 bags per SS. 
Lha.sa to Mombassa, the other for 70 
bags per S3. Dwarka to Lamoo. There 
are the two covering notes (Exs. 16 and 
10 referred to in the plaint. Of the 70 
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hags, only 50 were shipped on the S3. 
Dwarka which sailed on the afternoon 
of the Sth December; of the 20 shut out 
11 were transferred to the SS. Lhassa. 
Of the 50 bags which wore booked p9r 
SS. Lhassa, 43 only were shipped, the 
remaining seven being shut out. The 
S3. Lhassa sailed on llt'n December. 

Plaintiff states that he informed the 
Insurance Agents that 50 only had been 
shipped by tho SS. Dwarka and 43 and 
11 by the SS. Lhassa, and got the pre¬ 
mium proportionately reduced, the cover¬ 
ing note, Ex. 16, being amended so as to 
show only 50 hag3 per S3. Dwarka. A 
polioy for the 50 bigs per SS. Dwarka 
was issued on 10;h December (Ex. 25), 
No fresh covering note was issued for 
the 20 bigs shut out, but a policy (Ex. 
27) wa9 issued on 12th December (Ex. 26). 
The covering note. Ex. 17, was not al¬ 
tered. On the night of 8th-9th Decem- 
the nine bags shut out from the SS. 
Dwarka and the seven shut out from the 
S3. Lhassa were so seriously damaged by 
sea water that on being auotioned they 
realised only Re. 1 per bag, their invoice 
value being Rs. 10. There is no evidence 
as to the exact manner in which the 
damage arose, but it is admitted by Mr. 
Nod ire hah for the lighter contractors 
that the oraft in which the bags were 
stowed sprung a leak. 

The course pursued by the plaintiff in 
this case seems to bo in full accordance 
with the usual practice in Karachi. 
When goods are shipped by Briti-h India 
Steam Navigation Co.’s steamers for an 
African port, they are ordinarily, or at 
any rate frequently, cirriod from the 
Native Jetty in lighters, and transferred 
to tho ship as she lies moored in the 
stream. It happens occasionally that 
goods are shut out; in that oase they re¬ 
turn to the Native Jetty and are shipped 
by the next available steamer. They 
may or may not be landed. Tho shippor, 
if desiring to insure his goods, arranges 
terms of insurance with one of the local 
Insurance Agents and obtains a coloring 
note.” That issued to plaintiff in this 
case was as follows: 

The Royal Exchange Assurance 

Corporation. 

Karachi 5th December 1913. 
Seth Lutifali Fadoo Alidina. 

Your application is accented as under¬ 
noted, and in completion thereof a stamp¬ 
ed policy will be isssued on application. 


Rupees 700, including sling and oraft 
risks. On 70 bags rice M. J. F. P. A. 
transhipment at Bombay, per SS. Dwarka 
from Karachi to Lamoo at 5.8 per cent. 

N. B. Premium in cash (war risks ac¬ 
cepted). This acceptance will be consi¬ 
dered null and void after departure of 
tho vessel from the harbour and is not 
transferable. 

Per pro Gaddum k Co., Ltd., 

F. G. Taders, 
Agents. 

For the plaintiff it has been contended 
that this covering noto is a contraot of 
insurance; for the Insurance Company 
Mr. Dipchand argu39 that it is evidence 
only of a moral obligation. By virtue of 
S. 7 Stamp Act, 1899, no contract for sea 
insurance is valid unless the same is ex- 
prossel in a sea-policy; and no sea policy 
is valid unless it speoifie3 the particular 
risk of adventure, or the time for which 
it is made, the names of the subscribers 
or underwriters, and the amount or the 
amounts insured. Every policy of insur¬ 
ance must bear the stamp proscribed by 
the Act. 

But a letter of cover or engagement to 
issue a policy of insurance is exempt: 
Provided that unless such letter or en¬ 
gagement bears the stamp prescribe! by 
the Indian Stamp Act for such polioy, 
nothing shall be claimable thereunder, 
nor shall it be available for any purpose 
except to compel the delivery of the 
policy therein mentioned, (Art. 47). 

A polioy is a writing or instrument in 
which a contract of insurance isembodied. 
The covering note in the form above 
given does not purport to be a policy, 
and in my opinion, is not a policy. 
Neither of the notes on which the suit 
is based has been stamped and it is the 
practice not to stamp such notes. There 
can bo no doubt that when such a Dote 
is issued and accepted neither party con¬ 
siders that a policy has been issued; but 
the Insurance Agents have agreed to 
issue a polioy for ths adventure specified 
on condition that tho agreed premium 
is paid in cash before the departure of 
the vessel from the harbour. Tho cover¬ 
ing noto is admissible to prove this 
agreement. But when goods are shut 
out from tho specified vessel, t ‘ 
nractice in Karachi for the shippers to 
take out a policy only for the goods ac- 
tuallv shipped. The oovering no-e is so 
amended as to read ns if only the goods 
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aotually shipped had been originally in¬ 
sured. No premium is piirl in respect of 
them. It ie stated that Messrs. Donald 
Graham and Co. charge a small premium 
to cover their risk when goods are shut 
out but Messrs. Ewart Eyrie, Messrs. 
Anderson and Co. and Messrs. Gaddum 
and Co., Ltd., do not. 

Now there is no evidence to show 
■when the 50 bags out of the 70 included 
in the covering note Ex. 1C, were put on 
board the SS. Dwarka, nor is there any 
evidence to show when the covering note 
was amended so as to cover only 50 bags. 
The amendment may have been made 
and probably was made before the 
SS. Dwarka sailed at 5 p. m. on the 
8th and I cannot presume in favour of 
plaintiff that it was not made until the 
lOfcb December. He bases his claim on 
an altered document whioh as altered 
gives him no claim to any relief; the 
burden is on him to show that it was 
altered at a time and under circumstances 
whioh entitle him to sue on it as if it 
had never been altered. He has made 
no attempt to discharge this burden. 
The offices were dosed on the 9th or the 
Moharrum as it appears from plaintiff's 
evidence. When therefore the damage 
occurred there was no covering note in 
existence which protected the nine bags 
destined for Lamoo. No policy has ever 
been issued in respect of them, no pre¬ 
mium has ever been paid or tendered. 
So far as these goods are concerned, the 
allegations in the plaint have not been 
established. The goods were nover in¬ 
sured (Issue 4). 

But as regards the seven bags shut out 
Ex. SS. Lhassa, plaintiff relies on the 
covering note Ex. 17, which still stands 
” °" g , I “ ally written. At the hearing 
Mr. Tabilram has tendered the penalty 
under S 35 of the Stamp Aot, and 
claimed that it should be treated as a 
duly stamped policy. But the stamping 
of a document at this late stage cannot 
^er.smhorent nature or create fresh 

the pM 69 U if 6 " 16 aDd in m y ^^00, 
the technically oorroct procedure hr the 

owner of goods to pursue when goods 

coveriDg ®ote*' have been 

lost IS to at once go to the Insurance 

policy 9 ’ And h P, ' 0mium aod ^mand a 
policy. And where no premium has ba*n 

f. ' d ° r , tendered it is doubtful. whether 
the goods can be said to be insured But 

"° ™P 0 ^ble Marine Insurance Com. 


pany ever refuses on purely technical 
grounds to admit its liabilities for loss 
which comes fairly within its under¬ 
taking as declared in the covering note, 
and the defendant Company in this suit 
ha3 do desire to depart from this well- 
established custom but it contends that 
even if the covering note b9 treated as 
a duly executed and stamped polioy it 
is still under no liability, and this con¬ 
tention must in my opinion, be upheld. 
This voyage for which the goods were 
insured was per SS. Lhassa, from Karachi 
to Mombassa. The voyage wag however, 
abandoned at a very early stage, and it 
was on the return journey, or after the 
goods had actually reached the wharf of 
dsparture that the misfortune occurred. 
There is nothing in the covering note 
whioh suggeststhat this return journey was 
inoluded in the voyage "from Karachi to 
Mombassa,” no attempt has been made 
to show that in the ordinary from of 
polioy issued by the Royal Exchange 
Assurance Corporation there is any clause 
which could he construed as extending 
the responsibility of the Corporation to 
such return journey. It cannot be treated 
as a deviation, for the contemplated 
voyage by the specified vassel was 
entirely abandoned. The previous prac¬ 
tice of the parties has been to treat all 
goods that are shut out and which re¬ 
turn safely as not having been inebured 
at all. But Mr. Tahilram relies on an 
alleged local custom, and he has attempt¬ 
ed, but completely failed, to prove that 
filing and craft risk” cover the return 
journey of goods that have been shut 
out. Though Mr. Nicholas thinks thab 
several claims have been paid, only one 
speoifio instftnoe has been given of the 
insurance money having been actually 
paid in respect of goods damaged in the 
course of returning to the Native Jetty 

,n! g 6bat 0Qt * Seth MahomedalU 

(Ex. wa9 the agent in the oaae. He 
tells us that the owners, nftor the loss 
bad ooourred, paid their premium and 
took out a polioy, and after much cor¬ 
respondence, the amount olaimed was 
paid as special case.” He considers 
that there was no legal liability, but 
explains that Insurance Companies wish 
to accommodate people. This is not 

sufficient to establish a trading looal 
QUSCOQ1. 

On the other hand Mr. J. I. Murray, 
who ■ has had 10 years’ local experlenro 
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cf insurance wcrk, knows of no instance 
where goods have been damaged on their 
return journey to the Native Jetty. Mr. 
Travers, who represents Messrs. Gaddum 
and Cc., considers that the outward 
voyage alone is covered unless there be a 
special arrangement. Mr. Nicholas, who 
has had 25 years’ experience cf Karachi 
business, considers that goods are covered 
for a specific voyage from one point to 
another, and that though, as a matter.of 
grace, an Insurance Company might pay 
claim for loss suffered on a return 
journey, there is no legal liability. 
Ramzan Hushim, a frequent shipper cf 
goods, considers that an Insurance Com¬ 
pany is bound to pay for lc69 suffered on 
a return journey, but knows cf no case 
where a Company has paid, aDd he gives 
no reasons for his opinion. There is 
clearly no evidence on which the Court 
could hold a special local custom estab¬ 
lished. Before plaintiff could success¬ 
fully establish a claim against the In¬ 
surance Corporation he would have to 
prove that the damage arose from an 
adventure of peril” which the assurers 
bad agretcl to take upon themselves. 
This he has wholly failed to do. Mr. Tahil- 
ram contents himself with stating that 
there was apparently aleak in the lighter 
and it being Moharrum night, the crews 
were poe&ibly all away in the town. He 
assumed that the defendant carriers 
would in the course cf their defence, 
give a full explanation. But as defen¬ 
dants 2 have now compromised, their de¬ 
fence has not been heard. It is however 
admitted that the damage arose through 
the vessel leaking, and thi3 is quite 
sufficient to justify a presumption that 
it was uneeaworthy, and that the loss 
arose as a natural result of its unsea- 
worthiDess. On this ground alone, the 
Insurance Company would be held free of 
liability. 

Prima facie, the loss was a particular 
average loss, only seven out of the 50 
bags beiDg damaged; .and the insuiance 
being F. P. A. the company could not be 
held liable. But I refrain from giving 
any definite finding, for no finding is 
necessary in view of my decision cn the 
the other issues, and there has been no 
adequate attempt to show what is under¬ 
stood by "craft risks.” It seems probable 
that shippers are by custom, allowed to 
transport the goods covered by one cover¬ 
ing note in more than one lighter, and 
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treat each let separately when deter¬ 
mining the question whether there has 
been a total I 099 or constructive total 
loss. My findings are therefore that 
there was no contract of insurance sub¬ 
sisting as to the nine bags shut cut 
Ex. SS. Dwarka when the damage 
occurred; that as to the other seven bags 
the Insurance Company had agreed to 
issue a policy of insurance covering the 
voyage from Karachi to Mombassa per 
SS. Lhassa; that the goods had not been 
insured for the return journey, nor was 
there any agreement to insure them; 
that no custom has keen proved that 
after loss of goods on the return journey 
tue shipper can by paying a special pre¬ 
mium, demand a policy covering such 
journey. 

Order.— Let thei*6 be decree dismis¬ 
sing the suit. Plaintiff to pay his own 
co9t9 and those of defendant 1. Defen¬ 
dant 2 will bear his own costs. 

V.lt./R.K. Suit dismtssed. 
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Hayward, A. J. C. 

Tikamdas Mulchand and another 
Plaintiffs. 


v. 

Gokaldas Visliindas and another De- 
sndants. 

Original Suit No. 19G of 1913, Decided 

n 9th December 1915 
(«) Civil P. C. (5 of 1908), S. 92-Th.rd 
erson coming in poisession from lost ot 
rusftee relator* of another cannot sue him 
or accounts—They con sue trustees only for 

The relators of an author of a charitable trust 
nonot maintain a suit for an account against u 
jird Dcrscn, who is not a trustee, on the ground 
hat bo obtained possession of trust properties 
om the last sumviog tiusteo. The relators 
ave no lecus standi against third par 1 it s and 
*nDot demand accounts simply to facilitate le- 
Dvrry ot the amount, if any, found due by new 
rustees, when appointed. U ul L lj 

The relators can only claim accounts and en- 
uiries from trustees under Cl.(d), of Bub-b. (1), 

1 (b) civil P 1 . P C. C (5 of 1908), S. 92-Suit for 
iccount* against third per.on. can only be 
.rought by trustees but .uch.uit is not wiin 

"An’ older for accounts and enquiries against 

bird persons in possession of t,Uf :f ~ P nv found 
,nd for recovery of the L !»- 

lue on tbe enquiries can only bo P c ° 

ierly constituted suit brought for that purpose 

>y trustees duly appointed. , A ou . s ide 

ho contemplation of S. f tn 

!9; 87 Bow. 96, and 36 Bom. liO, Bef.t ^ Q ^ 
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Harchandrai and Vishindas — for 
Plaintiffs. 

Fatehchand Assundamal —for Defend¬ 
ants. 

Judgment.—The plaintiffs suoas rola- 
aor6 interested in certain charitable 
trust property for an account from defen¬ 
dant 1, who is alleged to have obtained 
possession of certain portions of the 
charitable trust property from his decea¬ 
sed father Vishindas, alleged to have 
been the last surviving trustee of the 
charity created by the will of one Bhag¬ 
wandas. Defendant 1 pleads that the 
relators cannot claim any account from 
jhim, a third party, or obtain any order 
against him, a third party, and not a 
trustee of the charity. But he has now 
withdrawn his further objection to the 
appointment of new trustees as he has 
dropped his contention that no charit¬ 
able trust was created by the will of the 
deceased Bhagwandas within the mean¬ 
ing of S. 92 Civil P. C. It seems to me 
that defendant I s objections .to the 
right of the relators to demand from 
him an account in these proceedings 
mu3t prevail. The relators have no 
locus standi as against third parties. 
They can only olaim accounts and en¬ 
quiries from trustees. This is the case 
in which it is sought to obtain accounts 
from a third party merely in order to 
facilitate the recovery of the amount, if 
any found due, by the new trustees 
when appointed, ft is not a case of ac¬ 
counts and enquiries claimed against a 
trustee under Cl. (d) of sub-S. (l), S. 92, 
Civil P. C, It would be useless to direct 
such enquiries and accounts in this suit 
[as admittedly no order could be made 
or the recovery of the amount, if any 
found due on the enquiries. Suoh an 
order could only be made in a properly 
constituted suit brought for that pur¬ 
pose by the new trustees. Suoh a suit 
when brought would be outside the con. 
templatmn of S. 92, Civil P. C., as indi- 

<hn 6 l' n th0 ,° r a J S09 of Ohelabhi Gavrish. 
shankar v. Uderam Ichharam (l) and 

Malhar Bhagivant Eulkarni v. Narsinih 

f i li 2 • Nor Since the oera 
t on of the trust is no longer denied is 
thiB a case similar to that of the Collector 

L°"V‘ Ghai ^albai (3). 

against defe ndant 1, so far as 

1. (1912) 86 Bom 29=12 I O K 77 
2-1918) 87 Bom 95=1? I C 2u 
3.((1911) 85 Bom 470=^12 I 0 SO* 


it relates to taking of accounts, must 
therefore be dismissed. Bub it must be 
decreed as fara9 it relates to the appoint¬ 
ment of now trustees and tii9 vesting in 
them of such property as may be ascer¬ 
tained to bo the property of the charit¬ 
able trust under the will of the lata 
Bhagwandas. It 3sems to me that the 
proper persons to be appointed new 
trustees are one of the relators Tikam- 
das Mulclmnd and the two additional 
persons Tikamdas Sukbramdas and 
Gornhandas Vishindas, agreed upon by 
both the parties. They are accordingly 
appointed trusses and in them is vested 
the property of the charitable trust 
created under the will of the late Bhag¬ 
wandas, under S. 92, Civil P. C. With 
regard to costs the order must be that 
each party bear his own costs. The suit 
against defendant 2 is dismissed. No 
order as to costs. 

v.r./r.ic. Suit partly allowed , 

A. I. R. 1916 Sind 61 

Crouch and Hayward, a. J. Cb. 

Sobhanmal Pohumal — Plaintiff—Ap¬ 
pellant. 


» • 

Baehal and another — Defendants — 
Respondents. 

S o C C0 , D i Appeal No - 18 of 1916 - Daoided 
on 25th November 1915. against decree 
°* Judge, Hyderabad. 

Transfer of Property Act (4 of 

S ‘7Vrt l 5 ««ihr vendor Lpre- 

sents that he has authority. 

When a person transfers immovable prooortv 
or makes a sale of goods he thereby ropr^o^ o 

the purchaser that he has authority to WlfS 

(b) Evidence Act (1 of 1872) S 1 i«f 9 c *] 
on sale deed - Execution il\d m ,,7 S . U,t 
minority pleaded - Executant u 't bu j 

pr°oved P,e,Ul!n8 U ~ Min ° rily must «»e W 

'ssszjz 

deed of transfer or the contract of sale W Ihl 

case may bo, is admitted but infancy « tu ( | h 
of execution is sot up as a dofonco »'h« ^ \ b ° j 016 
is prima facie estopped from donving his Tuth^ 

sas--* issysr 

Kimalrai Bhojraj—l or Appellant 8 ° ^ 
Anu! ehand Ma ° anmal - Respon- 

bearing"^sihMay 

Ahbux purported to transfer fn «i • i*2 

Sobhanmal Pohumal the right, title 
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interest- cf himself and his sister Mt. 
Menan, defendant 2, who was represented 
ns being a minor. The present suit was 
filed for an injunction ordering Bsichal 
and his sister Mt. Menan to effect muta¬ 
tion of names in the Government Regis¬ 
ter. The defence set up was inter alia 
that defendant 1 Bachal was minor at 
the time of executing the sale-deed and 
his sister No. 2 was then a major and 
that consequently the sale-deed did not 
transfer the right, title or interest of 
either. The original Court framed several 
issues hut decided on the 1st and Oth only, 
viz., (1) whether defendant 1 was a 
major at the time of the execution of the 
deed and (5) whether defendant 2 wa3 a 
major or u minor at that time. The 
Court held that defendant 2 was minor 
in May 1912. This finding was not con¬ 
tested in tbo lower appellate Court and 
hes been accepted for the purposes of the 
present appeal. With regard (o tho age 
of Bachal tho original Court discredited 
all the evidence adduced except that of 
tho Sub-Assistant Surgeon, who stated 
that in his opinion he was between the 
ages of 18 and 20 at the date of the trial. 
Relying on thi3 evidence the Court took 
the mean between the two figures, and 
held that he was then 19. On this com¬ 
putation be v;as a minor at tho time the 
deed was executed. The learned Judge 
consequently rejected the claim of the 
plaintiff with coots. The lower appellate 
Court agreed with the original Court 
that tbo oral evidence was not convincing 
but pointed out that there was no war¬ 
rant for taking the mean of the two 
figures given by the Sub-Assistant Sur¬ 
geon as Bachal’s actual age. In the ab¬ 
sence of any reliable evidence as to the 
age it bad to consider on which side lay 
the burden of proof, and held, on the 
authority of Manilal v. Kai-asji (D, that 
the onus of proof lay on the plaintiff, 
and dismissed the appeal with costs. 
Now in the case of Manilal v.Kavasji (l) 
heggatt, A. J. C., sitting on the original 

pot .„t to...; : but tt. pw; prcsu „„ it . 

prove this or reason whatsoever a 

WbC t I ion h °a8 to the competency of the parties 

quesUon as to in ^ ^ mako such pr0 - 

FumptioiJ 0 "easing tL to establish the 

- 


We consider that the rule of evidence 
as to tho onus cf minority can be defined; 
within much closer limits. When a per.; 
son transfers immovable propeity, or! 
makes a sale of goods, he thereby repre¬ 
sents to tbo purchaser that be has autho¬ 
rity to transfer or sell. If in any suit f 
on the transfer, or the contract of sale, 
the execution of the deed of transfer, or 
the contract of sale, as tho case may be, 
is admitted but infancy is set up as a, 
defence, the defendant is prima facie 
estopped from denying liis authority; 
under S. 115, Evidence Act. In the case, 
of transfer of immovable property, the 
vendor is deemed to positively warrant 
his power to transfer (S. 55, T. P. Act) 
and it is obvious a plaintiff cannot be 
called on to prove the truth of a re-1 
presentation which the defendant has 
admittedly warranted to be true. Before 
the defendant can overcome the bar of 
estoppel, before Lo can be permitted to 
even assert that be had no authority to' 
make the transfer, he must prove his| 
minority. For the burden of proving 
any fact necessary to bo proved in order 
to enable any pereon to give evidence of 
any other fact is on the person who 
wishes to give such evidence: S. 104, 
Evidence Act. Thus wo arrive at the 
general rule deolared by Chandavarkar, J., 
in tho ca30 of Virupakshappa v. Shid- 
appa l 2) that it is for tho party who 
comes into Court and pleads minority to 
make out his case heforo the adverse 
party can be required to rebut it. 

As the defendant in this case has failed 
to givo any reliable evidence of minority, 
the presumption that he was a major at 
the timo of tho execution of the deed 
holds good. The finding on issuo 1 must 
bo in the affirmative. I would reverso 
the decree of the lower Court, and under 
0 41 R. 23, remand the case for trial of 
the remaining issues, as between plaintiff 
and defendant 1. The matters in dis¬ 
pute as between plaintiff and defendant 2 
have been conclusively determined by 

the finding on issue 5, a p v! 

has been accepted by the plaintiff Costs 
o 3 between plaintiff and defendant 1 to 

be costs in the cause, lit .]^““Sher 
whom no relief was songht, will bear her 

own costs of this appeal. 

Hayward, A. J. C.— I concur. The 

•iginal Court appears to have discarded 
Evidence in this sni iasmughahLa 

2. (1202) 26 Bom 102, 
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with tbe exception oi that of the Sub- 
Assistant Surgeon. The appeal Court 
seems to have discarded the evidence of 
that witness also, as being too vague to 
lead to auy definite conclusion. The re¬ 
sult was that all the evideuce adduced 
on either side on the question now at 
issue relating to the minority or majo¬ 
rity of defendant 1 was discarded 83 un¬ 
reliable. The case was therefore cor¬ 
rectly treated a3 one depending on the 
burden of proof in the appeal Court. 
That Court has held that the burden of 
proof lay on the plaintiff as decided in 
the case of Manilal Kavasji (l). But it 
appears to me that that case is not a real 
guide here as it was decided on its own 
particular facts. Moreover if closely 
examined it discloses the contrary gene¬ 
ral proposition tc that adopted by the 
lower appeal Couit, namely, that t>;e 
burden of any fact lies upon the person 
asserting that fact, which is the general 
proposition contained in S. 103, Evidence 
Act, and was applied under circumstance 
similar to those before the lower appellate 
Court by Cbandavarkar, J., in the case 
of Virupakshappa v. Shidappa (2). The 
deoree therefore must, in my opinion, be 
reversed so far as it directed the dis¬ 
missal of the suit against defendant 1. 
Costs so far as that defendant is con¬ 
cerned to be costs in the cause. This 
will not affect the dismissal of the suit 
as against defendant 2, or the costs 
awarded in favour of defendant 2. There 
is no necessity to make an order as to 
costs in the case of defendant 2 here as 
she has not boon represented by a sepa¬ 
rate pleader in this second appeal. 

v.r /b.k. Appeal allowed. 

A. I. R. 1916 Sind 

Pratt, J. 0. and Hayward. A. J. C. 

Begraj Basharam— Applicant. 


* • 

Emperor —Opponent. 

Criminal Revn. Appl, No. 17 of 1 
Decided on 31st Maroh 1916 ana 
order of Dist. Magb., Sukkur. ’ 

J*’ C - (5 of 1898), S. 4 
discharge may be , et 

groui>d of miiapprchention of evidence 

0rimi°nS V p°0 in riSdi0ti °^ confe,red S 
£ 1 , , 3 in oa50i of order of diech 

bo exeroisod on tho ground of micanm 
sion of evidence by the lower r^!f PP 


(b) Criminal P. C. (5 of 1898), S. 437 
Notice is not indispensable. 

Before an order under S. 137 is made, it is Dot 
obligatory to give notice to the occuscd'[PG4Cl3 

F. J. Dc Verteuil —for Applicant. 

E. Baymond —for the Crown. 

Judgment.—This is an application 
for revision of an order passed by the 
District Magistrate, Sukkur, directing 
re-trial of the applicant Begraj who had 
been discharged of an offence under S. 11, 
I.P. C., by the first class Magistrate, 
Mirpnr. The order made by tho Dis¬ 
trict Magistrate is an order under S. 437, 
Criminal P. C, and the use of the ex- 
presion “re-trial" is technically incorrect. 
This is, however, a matter of form rather 
than of substance, for tbe “further en¬ 
quiry" which tho District Magistrate 
may order under S. 437, is (it is now 
well settled) identical with “fresh in¬ 
quiry” referred to in S. 43G and implies 
a settiog aside of the order of discharge. 
The powers of a District Magistralo and 
the Sessions Judge in making oiders 
under S. 437, Criminal P. C., have been 
fully discussed in the recent case of 
Narayanaswamy Natdic, In re, (l) and 
we fully concur iu tbe view expressed by 
the majority of tho Full Bench in that 
ca6e that the revisional jurisdiction in 
oases of orders of discharge ma y be ex-| 
eroised on tho ground of misapperhonsiou 
of evidence and that the Court of Ravi- 1 
sion is justified in ordering a re-consi¬ 
derations of evidence already taken. The, 
Disfcriot Magistrate in the exeroise of! 
his revisional jurisdiction ha 3 ordered a' 
fresh prosecution. Ho has given sub¬ 
stantial reasons for his order. Tbe firBb 
is that there were injuries on the body 
of Ahmed against whom the applicant 
bad lodged his information and if these 
injuries indicated that Ahmed was not 
the assailant bnt the victim of an assault 
then tho Magistrate was incorreot in 
coming to the conclusion that the in 
juries were oaused not by beating but 
by a fall. Another reason given by the 

District Magistrate is that the conduct 
of tbe applicant was indicative of guiltv 
knowledge, for there was no occasion for 
h.m to rush off to the Talagraph Offiaa 
and send a telegram to the Police 

We do not express an opinion upon 
these points nor does the District Magia. 
trate. But there is another reason which 
makes an enquiry before another Magia. 
trate desirable and that is the 
T. (1909) 82 Mad 220=l I 0. 328- 
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mant of the Magistrate. It is full of 
bombastic irrelevancies and is not cal¬ 
culated to inspire confidance in the 
correctness of bis appreciation of the 
evidence. We would, no doubt, have 
preferred that the District Magistrate 
should have issued notice to the appli¬ 
cant and given him a hearing before 
mailing this order. But this is a for¬ 
mality which S. 437 does not make 
obligatory. The application is rejected. 

V.R./R.K. Apjilication rejected. 


A. I. R 1916 Sind 64 

Pratt, J. C. and Crouch, A. J. C. 

Mt. Sirdar Khatun —Plaintiff—Appel¬ 
lant. 

v. 

Muradali and others — Defendants— 
Respondents. 

First Appeal No. 17 of 1914, Decided 
on 10th December 1915, against decree of 
First Clas3 Sub-Judge, Larkana. 

(a) Civil P. C. (5 of 1908), O. 3. R. 1 and 
O. 23, R, 3—Compromise by pleader — Spe¬ 
cific authority is required —Compromise ac¬ 
quiesced in is binding. 

Although a Pleader caunot effect a compromise 
on behalf of bis client without specific authority 
yet if a compromise is so effected by him and ac¬ 
quiesced in by bis client, it is binding on the 
latter : 24 Cal 4G9, lief to. [P 64 C 2] 

(b) Evidence Act (1 of 1872), S. 110 Pre¬ 
liminary decree— Presumption about plain¬ 
tiff's share acquiesced in—Plaintiff is estop¬ 
ped to challenge it at later stage. 

Where in the preliminary decree the Court 
presumed the plaintiff's share as equal with the 
other co-parceners, fixed the value of his share on 
that presumption and the plaintiff raised no ob¬ 
jection : 

Held : that the plaintiff could not be permit- 
tod subsequently at the close of the case to show 
that the share presumed was an excessive one. 

[P G5 C 1] 

Wadhumal Oodharam—tor Appellant. 

Tolasing Khushalsing — for Respon¬ 
dents. . 

Judgment. — This appeal involves 

only two items in dispute between the 
plaintiff and the defendants in a parti¬ 
tion made of their joint property. As to 
two houses the plaintiff has been awarded 
money compensation in lieu of her share. 
T’his was on an application made on her 
behalf by her pleader. It is objected to 
on the ground that the pleader had no au¬ 
thority to effect such a compromise of 
her right. The pleader's vakalatnama 
includes a power to compromise but it is 
urged thi 3 is ineffectual under the ruling 


of this Court in the case of Mahomed 
Umar v. Chimansing (l). 

Now we have already held, following 
the English case of Faviell v. Eastern 
Counti-s Railway Company (2), that a 
pleader who is duly appointed to act for 
the party ha3 authority to do all acts 
incidental to that general authority. He 
may make applications on behalf of his 
clients, he may make admissions binding 
against his clients and he may make an 
application referring the matter in dis¬ 
pute to arbitration. A presumption of 
such power is essential fo the due con¬ 
duct of the litigation. But no such pre¬ 
sumption is necessary in the case of an 
authority to compromise, and the case of 
Mahomed Umer v. Chimansing (l) shows 
that a g9neral power to compromise 
given in a vakalatnama is not only irre¬ 
gular as not warranted by Form 4, page 
160, Sind Court Civil Circulars, but is 
also inadequate to support a particular 
compromise in the course of the suit. 
Proof of specific authority for that com¬ 
promise is nec9ssary. 


Bat having said so much iu favour of 
the appellant we think that the pleader’s 
application, if not supported by specific 
authority, has been ratified. The com¬ 
promise was entered into on loth May 
1913 and although the parties were re¬ 
presented from 12th June 1913 by a dif¬ 
ferent pleader, the compromise was not 
challenged from that date until the con¬ 
clusion of the proceedings before that 
Court on 28th February 1914. Therefore 


he plaintiff’s silence amounted to an ac- 
uiescence or tacit ratification of the 
leader's authority: Saturji Pertab Ba- 
adur Sahi v. Dulhin Qulab Koer (3). 
tem 2 was the item of R9. 750. The 
um is charged as having been received 
s her share in the sale proceeds of a 
;ouse which was part of the joint pro- 
erty. In the preliminary decree the 
Jourt assumed that she has received an 
qual share with the other co-parceners 
nd fixed a sum of Rs. 750 on that pre- 
umption. The plaintiff never objected 
o this equal division until called in evi- 
ence to show that what she received 
sras something less than Rs. 750. But 
fter the ca 9 e had been closed certain 
ocuments we re tendered in evidence 
——r fnlnu Qi», d 190=25 I C 935=8 SDK 


2. (1848) 17 L J Ex 297. 
8. (1897)24 Cal 469. 
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which the Sub-Judge rightly refused to 
receive. Here again we think the plain¬ 
tiff is precluded by her inaction as she 
did not avail ber9elf of the opportunity 
of showing that the share presumed was 
an excessive one. And the sub-Judge in 
making his final decree i9 justified in 
acting under the supposition that she 
had received. 

We accordingly confirm the decree of 
the lower Court and dismiss this appeal 
with costs. 

v.r./r.k. Appeal dismissed. 


A. I.R. 1916 Sind 65 

Pratt, J. C. and Boyd, A. J. C. 

■Tiwanji and Co., and another —Appli¬ 
cants. 

v. 

Emperor— Opponent. 

Criminal Revn. Applns. Nos. 138 and 
141 of 1915, Decided on 29oh October 
1915, against the order of AddI. City 
Magt., Karachi. 

(a) Bombay Public Conveyance Act 
(1863), S. 34 (a)—Notification making act 
applicable to 'vehicles kept in readiness for 
hiring on demand’ is not ultra vires the term 
is explained—It includes vehicles on monthly 
hire and kept with hirer. 

Bombay Government Notification No. 955 of 
1885, applying the provisions of the Bombay 
Public Conveyance Act (Bombay Act 6 of 1863) 
to “all vehicle* kept in readiness for hiring on 
demand*’, is not inconsistent with tbo provisions 
of section 84 (a) of the Act and is, therefore, not 
ultra viros. The word 'on demand’ seems to 
Uavo beoa intended to imply that there is no 
solicitation for employment and are, therefore, 
equivalent to ‘not ordiuarily u^ed for tho pur¬ 
pose of plying for hire*. The words 4 in readi¬ 
ness’ seem to be a more surplusage and do not 
limit the application of the Aot to any particu¬ 
lar class of vehicles. 

Tbe words “all vehicles kept in readiness for 
hiring on demand’’ inolude vehicles let on 
monthly hire and kept in the stablos of the 
hirer, jp gg q ^ 

(b) Bombay Public Conveyance Acl (1863), 
Au nd 3 ~ Ve “ ,cle * given on monthly hire 

« * Owner is guilty under 

vehicle 3 d ° e * n ° l aPP,y l ° driver of ,uch 
The ownsr of such a vehicle would be guilty 

ef an oflenoe under s. 3 of tho aot if ho led the 

h l r ? r ikho “j a lioeQao - but lbo driver 
o' f“ h * y . eh j° ,e eo “W not b0 couyioted under 

5SJ ■ I ° r and °Z 

•ppiauid'r* 1 Jr ial T Co “ rt ‘' P°wor—Where 

=£=» • «^2r H,Bh Court 

High Court cannot interfere with 

fn«t*i° ne ? ua conv > ot i°n owing to the rights of 
PPeal and revision bsing barred by Statute, it 

1916 8/9 k 10 


may report the conviction to the Local Govern¬ 
ment with it9 recommendation. 

Sind Sadar Court Criminal Reference No. 2 
of 1902, Ref . IP 66 C 2] 

Wadhumal Oodharam — for Appli¬ 
cants. 

E. Raymond —for tbe Crown. 

Judgment.—In this case the owner 
of a livery stable and bis driver Nawab 
Khan have been convicted—the former 
under S. 2 of Bombay Act 6 of 1863 for 
letting a carriage on hire without a li¬ 
cense. Bombay Act 6 of 1863 imposes 
certain duties upon the owners and dri¬ 
vers of public conveyances, which are 
defined as vehicles that ply for hire. 
S.34 gives power to extend the provisions 
of the Act to vehicles or any class of 
vehicles that do not ply for hire "but 
which are kept or ordinarily let for hire." 
This extention has been applied to Kara- 
ohi by Notification No. 955 of 1888 pub¬ 
lished by the Commiasioner-in-Sind in 
his Notification No. 471, dated 3rd April 
1889, Sind Offioial Gazette, 1889, Part 1, 
page 363. These Notifications apply the 
provisions of the Act to "all vehicles 
kept in readiness for hiring on demand." 
It is not clear why the language of S. 34 
was varied. The words in the section 
are:— 

“Vehicles or any class of vehiolos which ar» 
kept or ordinarily let for hiro although such 
vehicles be not ordinarily used for the purpose 
plying for hire." 

The words in the Notification are:— 

"AH vehicles kept in readiness for 
hiring on demand." 

The words "on demand" must be in¬ 
tended to imply that there is no solici¬ 
tation for employment and are, therefore, 
equivalent to "not ordinarily used for 
the purpose of plying for hire." 

Bub what doesthe phrase "in readiness.’ 
imply? Does it limit the Notification 
to a particular class of vehicles kept for 
hire? It is urged that these words do 
import such a limitation and that the ve¬ 
hicles they refer to are vehicles (a) that 
9tand for hire at publio places but do 
not solicit employment or (b) that are 
kept at the owner’s stable for hire for 
short distanoo3. Glass (a) is a fiotitious 
olasa, for all vehioles that stand for hire 
at publio places do solicit employment. 
This olass may, therefore, be exoluded 
Then as to olass (b) it i B difficult to draw 
a distinction between vehiole3 hired for 
payment by distanoe and vehicles hired 
for payment by time. The period of hire 
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may in the former case be greater than in 
the latter. Nor does the place where 
the vehicle is kept make any radical dis¬ 
tinction, for during the period of hire the 
vehicle must be in the possession of the 
hirer. A vehicle in equally kept in readi¬ 
ness for hire whether the period of hire is 
one hour or one month and whether the 
employment of hire is by distance or by 
time. The words "in readiness” seem, 
therefore, to be mere surplusage and do 
not limit the application of the Act to 
any particular class of vehicles kept for 
hire The vehicle of which the accused 
in this case are the owner and driver is 
one that has been given on monthly hire 
and is kept in the stable of the hirer. It 
has been urged that different considera¬ 
tions apply to such vehicles and that 
there is not tbo.samo necessity for their 
legulation and control as there is in tne 

case of vehicles which ply for hire or 

are kept for hire at the owner s stable. 
That may be so but it is not for us to 
discusss the policy of the Act. It ,s V 1 
iIioient to say that we cannot Ond that 
anv such distinction has been recognised 
in the addendum made to S. 34 by Bom¬ 
bay Act 5 of 1897 or by the terms of the 
Notification. The amendment to b. i 4 
by which the provisions of the Act are 
^extensible to other vehicles is not very 
'happily worded. 

Power is given to apply all or any of 
the provisions of the Act but there is no 
eaving olause as to inoosistency. Some 
of the sections of the Act cannot apply 
to livery stable vehicles. For instance 
S 22 refers to vehicles plying for hire but 
livery stables vehicles do not ply for 
hire Again S. 25 gives a Police Officer 
power to require a public conveyance to 
ply for hire. It surely cannot be in¬ 
tended that a Police Officer may enter a 
livery stable and insist on the owner 
plying it for hire. Again the provisions 
of the Act are applied to the inanimate 
obiect-the vehicle. This is meaning- 
lees, unless it is intended to apply the 
provisions to the owners and drivers of 
such vehicles. This is not expressed 
hut that is the construction whioh must 
bo put upon the section in order to 
avoid imputing to Legislature an enact¬ 
ment which in its application vrouia 
load to an absurdity. Putting this con 
itruotion upon the Act the conviction of 

he owner For keeping a vehicle for h.re 
Without having license ifl good under 
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S. 2. But it is impossible to support the 
conviction of the driver under S. 3. He 
did not ply for hire, for he did not soli¬ 
cit employment by hire. There is no 
evidence that be demanded or received 
a fare, for the contract of hiring is bet¬ 
ween the owner and the hirer and set¬ 
tled monthly. The magistrate erred in 
thinking that driving a hired vehicle was 
the same thing as plying for hire. We 
cannot interfere with the conviction in 
view of S. 35, but the Pleader for the) 
applicant wishes us to report the matter 
to the Local Government. This is all 1 
that we shall do, for there is precedent 
for this course in Emperor v. Narain- 
das Bikhchand (l) where Batty, J. C. r 
reported a conviction to the local Govern¬ 
ment with a recommendation that the 
fine be refunded. We recommend that the 
fine inflicted on the driver berefundod and 
fine would also suggest the advisability 
(l) of amending S. 34 of the Act so as to 
make it clear in what sections vehicles 
that do not ply for hire though kept for 
hire should be regarded as public con¬ 
veyances; and (2) of bringing the Notifi¬ 
cation into conformity with the terms of 
the section. 

v.R./R.K. Order accordingly. 

(1) Sind" Sarder Court Criminal Reterence 
No. 2 of 1902. 
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Pratt, J. C. and Boyd, A. J. C. 

Ham sing —Plaintiff Appellant. 

v. 

Parumal and another —Defendants 

Respondents. _ ., , 

First Appeal No. 45 of 1913. Decided 
on 30th July 1915, against the decree of 

fcfS » la9S ). S. 3-Wic- 

tion of act-Promissory note not executed in 

British India-No .tamp is H ... h 

A promissory note not executed in British 
India 1 is not compulsorily stampable under the 
Stamp Ac^but is chargeable o-jy 
ted, paid or negotiated in British India. 5 

’lift™ < 2 

stamped prorousory no 

British India i. "“V^u'ted outaide British 

jtjrsus Tp » 6 >. - 

stamped. ^— precedent* Value English 
aid*,.. .b.u. definition of pr.nn.e .b.">d 

slit: Ajrasifss— 
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applied with discrimination in India, for tbat 
definition is wide enough to include almost 
every document that contains a promise to pay: 
Mortgage Insurance Corporation v. Inland 
Revenue Commissioners t (1888) 21 Q. B. D. 852: 
British India Steam Navigation Co. v. Inland 
Revenue Commissioners , (lb81) 7 Q . B. D. 165; 
Speyer Brothers v. Commissioners of Inland 
Revenue , (1907) 1 K. B. 246, Ref . [P 67 C 2] 

(d) Negotiable InttrumenU Act (26 of 
1881), S, 13—Definition of pronote—Pronote 
is not necessarily negotiable—Test of stated. 

Neither in England nor in India is the defini¬ 
tion of a pro-note limited to au instrument tbat 
is negotiable according to mercantile usage. An 
instrument may be a pro-note without being 
negotiable. The test is not mercantile ueavo, but 
tbo terms of the statutory definition: Mortgage 
Insurance Corporation v. Commissioners of In¬ 
land Revenue , (1888) 20 Q. B, D. 645, Ref. 

[P 68 C 1] 

(e) Negotiable Instruments Act (26 of 
1881), S. 64 Presentment of pronote when 
required stated. 

S. 64, Negotiable Instruments Act, makes pre¬ 
sentment of a pr>-note a necessary condition 
only when it is sought tD make liable parties 
other than the makor: 82 Bom 247, Ref . 

m p . ^ . [P 69 C 1 j 

j Prom, *sory note—Original loan not 

independent-Suit cannot be based on ori¬ 
ginal cause of action. 

When a pre-note is not given independently 
of the transaction of loan the plaintiff cannot 

Hi! r?. k ,knd , 8 “ 0 ° n l ^° consideration. 

Hia suit must be based on the pro-note: 24 Bom 

• rp 68 0 2] 

i Jr M P ' om, «« ry note Capacity--Not .Ja- 
ted Maker u personally liable. 

A maker of a pro-note who does not purport to 
have signed it in a representative capacitrren- 

the wme: SO 

^ ?**• "V* rp fio n 11 

(h) Deed-Construction-Intention of par¬ 
ties has to be considered. P 

Per Boyd , A . J . C.—Intention of parties is an 

wh^t^M 0 ^ takou j Dto aoooant in P considering 

33 1V R 7 ° l * ? 0CUn,eat: Teo v. Daicc, 

" \ 89 * Mortgage Insurance Corporation v 

° f Int<lnd Revtnue > <1881) 21 Q 
’ * } ’ tP 70 C 1] 

Rupchand Bilaram—lot Appellant, 
defendant out of British India and re 

LI asts 


No l iS^h^Taumh! r T * h0 defeadttnl 

Bot the U defenSant No 'TJZ^ b * him ‘ 

money at that time and nld- SrtJl th ° 

!LT ,ld V’ *&• 

tbat the defendan?No , Hf2 Ur * As re « aidB 

agreement in his handwriting ? 8 ? 6X0Qut6d auoh 


fendant No. 1 executed such agreement at Kash¬ 
gar on 12th July 1907.” 

Tbe second defendant was joined, as he 
is the son of the first defendant, in order 
to make him liable to the extent of the 
joint family property in his possession. 
The main defence was that the money 
was lent not to tbe first defendant, but 
to a partnership of which plaintiff and 
defendant No. 1 were partners and that 
the partnership having terminated 
plaintiff only was entitled to an account. 
The lower Court found that the agree! 
ment recorded in plaintiff’s bandi. was a 
promissory note and that being unstam¬ 
ped it was not admissible iu evidence. 
The Judge also gave a finding on the evi! 
dence that the personal loan was not 
proved. Tbe first issue that arises is 
whether the entry in plaintiff’s book is a 
promissory note. The entry i 9 as fol¬ 
lows: 

“Lckha vaiii (account book) 

May ciri Gancsh (elephant faced deity) h e i p; 

An account opened hy Paman Khialdasiinl 
Makhip with Bhai Ramlal Begsingani Makhiia 
at^Kashgar, hhatan Khatai territory in Sambit 

Cre<lit Debit 

4000 Miti Akhar Sud -2 Sambat 
1964 

Russian gold Sumbs four thou¬ 
sand agreed to bo paid with 
interest at eight annas 
per cent, at Shikarpur — 

Handwriting of Paman Mak- 
hijo" 

Mr. Rupcband contends that this i 3 
not a promissory note and cites the case 
of Mortgage Insurance Corporation v 

Commissioners of Inland Revenue (l) f 0l ! 

the proposition that the Court must con 
8.der what th. document ia in the com 
mon acceptation of mou of business 

the dTfinir m ? ngli9b 08808 b0ar 'Qg on, 

he S r?! 0 pro note contained in 
the English Stamp Acts of 1870 and 1891 
must bo applied with discrimination in 
India for that definition is wide to in 

Sna “ m ° 8t - eVQry dooament that con- 1 
tains a promise to pay. It wa8 therefore, 1 

necessary for the Courts to place liS23 
tions on the definition and here is a line 
of oases, including the one nifoA ; 
which this has been done. The Courts 
had to consider whether the documents 
were promissory notes or somo¬ 
ni ore than promissory notes a ° mothlD « 
note or a debenture in British 7«^°‘ 
St jam Na vigation Co. v r>** dta 

1- (MWnOQBDOttT ~ ~~~ 
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Commissioners (2); a pro-note or a policy 
of insurance in Mortgage Insurance Cor¬ 
poration v. Inland IicienueCommission¬ 
ers (3) and a pro-note or a marketable 
security in Speyer Brothers v. Commis¬ 
sioners of Inland Revenue (4). In all 
these cases the Courts had to consider 
whether the document was a pro-neto or 
something more than a pro-note and in 
making this distinction the Courts con¬ 
sidered in what light a merchant would 
regard the instrument. But neither in 
England nor in India is the definition of 
a pro-note limitod to an instrument that 
is negotiable according to mercantile us¬ 
age. 

There was no definition of a promis¬ 
sory note in tho Stamp Act of 1879 but 
when the present Stamp Act was enac¬ 
ted, the Legislature was careful to avoid 
the English definition and adopted that 
given in S. 4, Negotiable Instruments 
Act, merely adding thereto undertakings 
to pay on certain specified conditions. 
Now the definition of pro-note in S. 4 
includes instruments that are not nego¬ 
tiable, for a pro note doe3 not become 
negotiable unless it is expressed in the 
form prescribed by S. 13; and of course 
conditional undertakings under the ex¬ 
tension to the definition enacted by the 
Stamp Act would not be n9gotiable. It 
follows therefore that an instrument 
may be a pro-note although it would not 
pass current a9 such among merchants 
and the test is not mercantile usage as 
lias been suggested, but the terms of the 
statutory definition. Now to turn to the 
document that is the basis of this suit. 
There are no conditions in it and it is 
signed by the maker. The only ques¬ 
tion therefore is whether the words used 
amount to an undertaking to pay. The 
words are "agreed to be paid.” This 
seoms to mo as "it is agreed by me. to 
pay” or "it is promised by me to pay or 
*1 promise to pay." There is nodis- 
tinction between I agree to pay and 
"I promise to pay". In Smith v. Dean 
(5) the words "on the day of the trans¬ 
fer of tho license I agree to pay you the 
aum of twenty pounds were held to 
constitute a pro note. In my opinion 
the writing in this case is a pro-note. 


Jt is con tended that it isanagreement. 

l\ (lets) 2 lVb U D 952=36 W R 833. 
t K^VjQ 6 B 331=81 LT 755. 


It is true that every promissory note is 
an agreement; for a promise is an agree¬ 
ment S. 2 (e), Contract Act; anl a pro¬ 
missory note like a bond is a special 
form of agreement. The question then 
is whether it is chargeable under the 
general class of agreements not other¬ 
wise provided for under Art. 5 (c) or as 
a particular form of agreement i. e., a 
promissory note under Art. 49. The 
answer depends upon the matter in the 
writing in excess of that included in the 
definition. If this excess matter is mere 
surplusage, it does not alter the charac¬ 
ter of the document and jt is a pro-note. 
An instance of this is the case olKarup- 
thappa Ronthen v. Baoa Moideen Sahib 
(6). But if the excess matters are terms 
and conditions which alter the substan¬ 
tial character of the document it is then 
an agreement or something else, but no 
longer a pro-note. This was expressed 
by Lindley, L. J., in the Mortgage Insu¬ 
rance Corporation v. Commissioners of 
Inland Revenue (3) in the following 
words: 


“I also think that ‘containing a promise to 
pay' must mean that that is the substance of the 
document, '.he whole contents; it cannot mean 
containing a promise to pay forming one of a 
number of stipulations.” 

But in the writing before us there is 
no matter—no conditions or stipulations 
—in excess of the bare agreement of 
undertaking to pay. I feel no doubt 
therefore that it is chargeable as a pro¬ 
note and not as an agreement. It is 
next argued that the writing is an ack¬ 
nowledgment which may be disregarded 
and the suit based on the original trans¬ 
action of loan. But it is not an acknow¬ 
ledgment of an existing liability but a 
promise to pay. Moreover, the provision 
as to future interest takes it out of the 
definition of acknowledgment contained 
in the Stamp Aot. Luxumibax v. Ganesh 
Raghunath (7) and Mulchand Lala v. 
Kashibulla Biswas (8). It is next con¬ 
tended that even admitting the writing 
is a pro-note the plaintiff may disregard 
it and sue on the original consideration. 
This would be so if the note wore given 
independently of the transaction of loan. 
Krishnaji Narayan Parkhi v. Rojmaf 
Manikchand Marwadi (9). But here 
nro-note itself is the_as™emeot_of. 
‘ 6. (1913) 36 Mad 370=12 1 0 642. 

7! (1901) 25 Bom 373. 

8. (1908) 36 Cal 111. 

9. (1900) 84 Bom 360. 
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loan as is shown by the paragraph quo¬ 
ted from the plaint, the suit must he 
based on the pro-note and the pro-Dote 
must be proved. S. 91, Evidence Act, 
and particularly illustration (b). 

But although I have come to the con¬ 
clusion that the entry in plaintiff’s book 
ia a pro-note and that the suit is and 
must be based on it, I do not think the 
lower Court was right in thinking that 
it was chargeable with duty and exclud¬ 
ing it from evidence for want of stamp. 
The pro-note was made out of India and 
duty is chargeable under Ss. 3 and 19 
only when the note is presented, paid or 
negotiated in British India. As none of 
these events have happened no duty is 
. obargeable on the note, and it is there¬ 
fore not excluded by S. 35. This was so 
decided in the similar case of Mahomed 
Rowthan v. Mahomed Husain Rowthan 
(10). Mr. Dipchand appears to argue 
that it was the duty of the plaintiff to 
present the note for payment. But S. 64, 
Negotiable Instruments Act, makes pre¬ 
sentment a neoessary condition only 
when it is sought to make liable parties 
other than the maker. There are no 
such parties here for the note has not 
been endorsed and is not negotiable. The 
maker is the principal debtor and he is 
liable to the holder irrespective of pre¬ 
sentment: Ardeshir Sorabsha Moos v. 
Khushaldas Gokuldas (ll). 

The pro-note is therefore admissible in 
svidence and the only question that re¬ 
mains is whether it was for money lent 
to the first defendant or for money lent 
to the partnership. But if it was for 
money lent to the partnership, it was 
quite easy for defendant to have protec¬ 
ted himself by signing as manager or 
agent of the partnership. There is no 
satisfactory explanation as to why he 
did not do so. Moreover as said by Sale, 
J., in Issur Singh v. Bergmann (12), 

"tho object of a promissory note is (o show that 
the particular transaolion represented by the 
note is a separato transaction, and it is intended 
that tho romedies in rospect of that transaction 
should be separately pursued.” 

And on the faots I agree with my 
learned colleague that the advanoe was 
an advanoe to the defendant No. 1 per¬ 
sonally. Defendant No. 2 is his son and 
as no partition has been proved he is 
liable to the extent the joint familv 

10. 1899) 22 Mad 837. 

11. (1908) 82 Bom 247. 

13. (1903) 80 Oal 627. 


property if any ia his possession. I 
would therefore reverse the decree of the 
lower Court and decree plaintiff’s suit as 
proposed by my learned colleague. 

Boyd, A. J. C.— This is a suit to re¬ 
cover money said to have been lent by 
plaintiff to defendant No. 1 in Ru89ain 
territory. Defendant No. 1 resides at 
Shikarpur in Sind. It was urged for de¬ 
fendants that the document exhibited 
below produced by plaintiff is a promis¬ 
sory note and inadmissible in evidence 
in view of Ss. 19 and 35, Stamp Act, 
1899, as plaintiff took no steps to get it 
stamped. The learned District Judge 
found that this document is a promissory 
note, refused to admit it and dismissed 
the suit. The document is as follows:— 
"Lekha vai (account book) 

May Sri Gauesh (elephant-faced deity) help; 
An account opened by Pamau (defendant) 
Khialdasani Makhijo with Bhai Ramlal (plain¬ 
tiff) Begsingani Makhija at K%sbgar Khatan 
Khatai territory in Sambat 1961. 

Credit Debit 

4000 Miti Akhar Sud 2 Sambat 
1961. 

Russian gold Sumba four thou¬ 
sand agreed to be paid with 
inte'est at the rate of eight 
annas p?r cent, at Shikarpur 
—Handwriting of Parrun (de¬ 
fendant) Makhijo.” 

The definition of a promissory note is 
contained in S. 4, Negotiable Instru¬ 
ments Act:— 

'A ‘promissory note* is an instrument in writ¬ 
ing (not being a bank noto cr a currenoy noto) 
containing an unconditional undertaking, signed 
by the maker, to pay a certain bum of money 
only tj, or to tho order of, a certain person, or 
to the bearor of the instrument.” 

This definition was adopted with an 
addition by the framers of Stamp Act of 
1899 in S. 2 (22) of that Act. I was at 
first inclined to think that this doonment 
is not a promissory note, as it seemed 
possible that the words “agreed to bo 
paid might refer to a former promise 
and not to a promise made on the date 
of the document. I entirely oonour with 
the learned Judicial Commissioner in his 
view that the word “agree” in this con¬ 
text means "promise." But it seemed 
difficult to say for oertain whether de¬ 
fendant meant to make the promise then, 
or was merely alluding to a previous 
promise made perhaps a few days before. 
As they stand, the words seem to be oap. 
able of either interpretation. This being 
bo, it is allowable to try to find out from 
the record what the parties intended the 
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words to mean. In Yeo v. Daice (13) and 
Mortgage Insurance Corporation v. Com- 
misstoners of Inland Revenue (3) Lord 
• Eshar laid down that the intention of 
jthe parties is an element to be taken in¬ 
to account in considering what is the 
nature of a document. Now in this case 
(neither party ever suggested that the 
words refer to a previous promise. On 
the contrary both say that the terms of 
the agreement were reduced to writing. 
Plaintiff says this in his plaint (para. 5) 
and defendant in his deposition. This 
clearly means that the writing contains 
the promise or, in other words, that the 
premise and the writing were contem¬ 
poraneous. So the theory of a former 
completed transaction may be discarded. 
The written words amount to a promise. 
It foliowg that the document is a pro- 
missory note unless it is something 
more; and the learned Judicial Commis¬ 
sioner has shown that it is nothing more. 
I entirely agree with the Judicial Com¬ 
missioner that this document requires 
no stamp. Ss. 3 and 19, Stamp Act, do 
cot apply. And no other section makes 
it compulsory to stamp a oro-note which 
has not been executed in British India. 

v.B./r.K. _ Decree reversed, 

13. (1685) 33 W R 739. 


A. I. R. 1916 Sind 70 (1) 

Pratt, J. C. 

Henry Robert Smith —Insolvent. In re 

Insolvency No. 4 of 1912, Decided on 
30th June 1915,. 

(a) Practice—Inherent power — There is 
none to set aside a legal order unless given 
by statute. 

No Court has an inherent power to set aside 
an erder which has been properly made by it un¬ 
less 6uch power is expressly given by Statute 
Drew v. Willis, Ex parte Martin, (1691) I Q. 
B. 450. Ref. [P 70 C v] 

(b) Provincial Insolvency Act (3 of 1907) 
S. 44—No provision to set aside or vary an 
order exists. 

There in no prevision in the Provincial In¬ 
solvency Act enabling the Court to set aside or 
vary 3Dy order made by it under its insolvency 
jurisdiction: 4 Bom 489; 23 Bom 474, Bef. 

T ah Hr am Mam ram —for Iuso vent. 

Nadirshah Naoroji . F. B , Limki and 
Isardar Oodhaiam —for Creditors. 

Judgment.—The applicant who has 
been adjudged insolvent applies for au 
order absolute of discharge under S. 44 
of the Provincial Insolvency Act. A 
similar application was made to Crouch, 
A. J. C., aud the order of discharge was 
refused on 27 February 1914. It is 


urged that an Insolvency Court has 
power to set aside or vary any order 
made by it under its insolvency juris* 
diction. This inherent power was 
asserted in the case otThuckar Bhagvan- 
das Harjivan, In re (l) but was ruled 
out in the later case of Dayabhai Sarup- 
chand , In re (2). Both cases were under 
the former Indian Insolvency Statutes, - 
11 and 12 Vic., Chapter 21. In the later 
case it was held that the Court had no 
power to review an order of discharge 
made under S. 47 except under S. 56, 
In the Eoglish Bankruptcy Act the 
power to review, rescind, or vary an 
order already made is expressly con¬ 
firmed by S. 104 (1). In the Presidency 
Towns Inso'vency Act there is similar 
general provision in S. 8 and a special 
provision as to orders of discharge in 8. 
42 (1). The provision in these Acta would 
be superfluous if the Court had the in¬ 
herent jurisdiction that is now asserted. 

There is no similar provision in the 
Provincial Insolvency Aot and the infer¬ 
ence is that the Legislature did not 
intend the Ccurt to have this juris¬ 
diction. The general principle seems to 
me to be that laid down in Drew v. 
Willis, Ex parte Martin (3) that 

“No Court has such pow9r of setting aside an 
order which has been properly male, unless it is 
given by Statute”. 

I cannot, therefore, set aside or very 
the order made by Crouch, A. J. 0., 
refusing a discharge. It may be noted 
that the applicant had remedies which 
he did not avail himself of. He could 
have appealed under S. 46 or he could 
have applied for review under 8. 47 and 
S. 114 of the Civil Procedure Code. 

Application dismissed with costs. 
v.r./r.k. Avvlic ation dismissed. 

1. (1879-80) 4 Bom 489. 

2. (1899) 21 Bom 474. _ _ 

3. (1891) 1 Q B 450=64 L T 760=39 W B 310. 

A. I. R. 1916 Sind 70 (2) 

Pratt, J. C. and Boyd, A. J. C. 

Ratansi Daya —Applicant. 


v. 

Emperor —Opponent. Qir 

Criminal Revn. App\a. No. S7 of lyio, 

cided on 26th August 1915. 

>en.l Cod. (45 of I860) S MS^gU 
nt mini be .howo to be literally 
offence if wb.t U .t.ted .. true b “* 

ne facta auppre.sed resulting in wrong in 

Support a prosecution for giving false evi- 
ice it must be shown that the falsa etatemen 
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charged against the accused is literally false, 
There mo6t be a statement of fact which is false. 
It is no offence if the fact stated i9 troe bnt some 
circumstance is snppre'Sfd, with the result that 
a wroDg inference may be deduced. [P 71 C 1] 

Dipchand, T. Ojha —for Applicant . 

E. Raymond—lot the Crown. 

Judgment. —This ia an application for 
revision of an order made by the First 
Class Magistrate, Karachi, under S. 476, 
Criminal P. C., directing the proseoation 
of the appellant for an offence under 
S. 211, I. P. C. The applicant was ex¬ 
amined as a witness for the defence iu a 
-defamation case and said in evidence 
"Bhimji Valji had not given me a chit 
guaranteeing me to pay my claim in the 
Small Cause Court.” The Magistrate 
-came to the conclusion that this state 
ment was false and therefore directed 


prosecution of the applicant nnder 
S. 211, I. P. C. This section has no ap¬ 
plication at all, for the applicant never 
made a false obarge or complaint against 
anybody. The Magistrate evidently in¬ 
tended to direct the prosecution of the 
applicant under 8. 198, I. P. 0. The 
question that arises is whether the ap. 
plioant gave false evidence. The applicant 
had filed a snit in the Court of Small 
Causes, Karachi, against Bhimi Vaji and 
this Buit was dismiBBed or withdrawn on 
the ground that the contraot was a 
wagering one. This plea of wager was 
really for the benefit of Ramji Manji, 
who had been prosecuted for defaming 
gunny bag merobants alleging that their 
business was illegal and consisted of 


wagering contracts, etc. The Magistra 
believed that the withdrawal of the sc 
was collusive and that Bhimij Valji hi 
agreed to pay the applicant Ratans: 
claim and that Bhimji gave to Ram 
Manji a chit premising to do eo. This 
what Bhimji has said in his evidenc 
Bnt even if this be bo and even if Bhic 
|i’ s . evidence is believed, the fact r 
mains that the chit was given not 
the applicant but to Ramji Manji. 

Therefore the applicant’s evidence th 
he was given no chit is literally tre 
To support a proseoution for giving fal 
evidence it must be shown that the fal 

m‘T nfc r C , harGed aeaiD8fc tbe abused 

literally false. There must be a stat 
of Let *bi=h ia ialse. lt Is , 
offence if the fact stated is true b, 

tCreanli 0 ^ 8 ^ 1106 53 9a PP r ^ed, "il 

GfldS 6 a Wrong ilQ forence may 1 
deduced. Here the applicant’s deni 


that he received no chit from Bhimji 
Valji is literally true and does not 
amount to an offence under S. 193, I. P. 
C. We accordingly quash the order of the 
Magistrate under S. 476, Criminal P. C. 
V.R./r.k. Order quashed . 


A. I. R. 1916 Sind 71 

Crouch, A. J. C. 

Dculatram Valabdas and others — 
Plaintiffs. 


v. 

Alibhai Ibrahimji and others —Defen¬ 
dants. 

Original Civil Suit No. 43 of 1915, De¬ 
cided or. 1st July 1915. 

(a) Contract Act (9 of 1872), S 55—Time 
it not, unleit by tpecial contract, of es¬ 
sence of contract in sale of immovables. 

In cases of the sale of immovable property 
time is n>t of tbe essence of ibe contract, unless 
it be quite clear thai the parties specially agreed 
that it should be so: 38 Bom 77, Dist . 

[P 72 0 1] 

(b) Contract Act (9 of 1872), S. 55 - lime 
essence of contract— Failure—Promisee can 
rescind—Other can claim damages—Con¬ 
tract must always be performed within rea¬ 
sonable time. 

Where lime is really of tho essence of tho con¬ 
tract, failure to complete by specified time give 9 
right to the promise to immediately rescind. 
But whero it is not of the essenco of the oon- 
traot, he has a right to damages only. Bnt in any 
case the contract must bo performed within a 
reasonable time. [P 72 0 2] 

(c) Vendor and Purchaser—Deposit is as 
guarantee and is forfeited on purchaser’s 
default—When is purchaser deemed to make 
default stated 

A deposit is paid as a guarantee for the per¬ 
formance of tbe contract and, where tho contract 
goes of! by default of tho purchaser, the vendo- 
is entitled to retain the deposit. But in order 
to enatlethe vendor so to act, thero must be 
aots on tie part of tho purchaser which not only 
amount to dtlay sufficient to deprive him of tho 
equitable rtmedy or specific performance, but 
which would make his oonduot amount to repudia¬ 
tion on his part of the contract, Hoico v. Smith . 
(1884) 7 ChD 89 Foil. [P'.aoa] 

(d) Contract Aci (9 of 1872), S. 55—What 
is meant by time being essence of Contract 
stated. 


Where it is allcg. d that lime is of the essence 
of tho contraot, it is meant that tho particular 
time mentioned for completion is iho predomi¬ 
nant consutuout element of lha contraot with- 
oui Which it would not be what it is, and such 
that it tbe time bo allowed to pass without the 
contract loing completed, it i9 lair and reason- 
able to consider that tho promi-or has oefinitely 
and finally refusod or rendered it impossible to 
carry on; tho contract. [p ^2 o 1J 

Lalchand Hasomal—tor Plaintiffs. 

Htrdaram Mewaram—tor Defendants. 

Judgment.—As to the fourth issue aa 
defendants ubaolutely refused to oom- 
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ploie the sale after the 16th, notwith¬ 
standing that they were urgently re¬ 
quested so to do by the purchasers and 
receivel on the 18th a lawyer s notice, 
they must return the deposit. Even if 
we assume that the purchasers were 
wholly to blame for the sale not being 
completed on the 16th, defendants had 
no right to appropriate the deposit on 
the evening of that day, unless they can 
show that time was of the essence of the 
contract. When it is alleged that time is of 
•the essence of the contract, it is meant that 
the particular time mentioned for com¬ 
pletion is the predominant constituent 
element of the contract without which 
;it would not be what it i9, and such 
that if the time be allowed to pass with¬ 
out the contract being completed, it is 
.fair and reasonable to consider that the 
promisor has definitely and finally re¬ 
fused or rendered it impossible to carry 
out the contract. Now, it isoneof the very 
well-known principles of equity that in 
cases of the 9ale of immovable property 
time is not of the essence of the contract, 
unless it be quite clear that the parties 
specially agreed that it be so. Mfc. Hir- 
daram relies on the conditionsof sale, 
and on the fact that they were read out at 
the auction. But the conditions are the 
ordinary conditions of sale; there is no¬ 
thing in them to suggest that if through 
some misunderstanding the sale was not 
completed by the 16th September, the 
purchasers, though quite willing to pay 
their purchase-money, should forthwith 
be fined Rs. 10,000. The contention is 
altogether preposterous. 

Mr. Hirdaram has relied on passages 
in the judgment of the Chief Justice in 
Jiurjorji Dhunjiblioy v. Jamshed Kho- 
dram Irani (l), where time is said to be 
of the essence of the contract in an 
agreement to sell immovable property 
But in that case it was found that 
there had been unreasonable delay on 
the part of the vendees, that is to say, 
that the vendees had failed to carry out 
their contract within a reasonable time. 
The deposit amounted to only about 15 
per cent, of the purchase-money and the 
vendors did not finally rescind the con¬ 
tract until they had given two definite 
extensions of time, and then waited 
another nine days. It must be borne in 
m ind that whe re time is rea lly of th e es- 

(1) AIR 1914 Bom 233=38 Bom 77=20 
I C 469. 


sence of the contract, failure to comple 
te by specified time gives right to the 
promisee to immediately rescind. But 
where it is not of the essence of the 
contract he has a right to damages only. 
But in any case the contract must be 
performed within a reasonable time. 
As to the right of the vendor to 
retain the deposit Mr. Hirdaram 
has cited the leading case of Howe 
v. Smith (2) and other authorities. 
The law as laid down in Howe v. Smith 
(2) is still generally accepted as correct, 
and may be thus stated. A deposit is 
paid as a guarantee for the performance 
of the contract and where the contract 
goes off by default of the purchaser, the 
vendor is entitled to retain the deposit. 
But in order to enable the vendor so to 
act, there rau9t be acts on the part of 
the purchaser which not only amount 
to delay sufficient to deprive him of the 
equitable remedy of specific performance, 
but which would make his conduct 
amount to a repudiation on his part of 
the contract. (See judgments of Cotton, 
L. J., at page 95 and of Bowen, L. J., at 
page 99.) 

I hold that plaintiffs are entitled to 
return of the earnest money. 

v • R / R __ Sui t decr eed 

(2) (18S4) 27 Ch D 89=50 L T 573=32 W R 
802. 
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Pratt, J. C. 

Jumv Allarakhio —Appellant. 

v. 

Emperor —Opponent. 

Criminal Sessions Appeals No. 12 of 
914 , Decided on 15th Febiuary 1916* 
igainst the order of Addl. City Magi9- 

rate, Karachi. „ . t 

(a) Penal Code (1860), S. 120-Evidence 
equired to prove conspiracy explained. 

A charge of conspiracy may be established by 
videnco of the conduct of the accused and the 
urrounding circumstances both before and 
Iter the commission of the offence without 
•roving any overt actsby the accused: Beg. v. 

Driffield, (1856) 6 Cox C C 404, 9 Bom. LR 
147 ; and 87 Cal 467, Ref to. [P 78 0 2] 

(b) Penal Code (1860), S.. 420 and 114- 
Vbat ■* neceasary to prove abetment ot cbeat- 

"Where a person charged with abetment of 
heating was proved to have been in tho com- 
,any of the principle offender at tho commis- 
lon of the offenco and both before a “ d 
,nd during t-ial made a false defence and denied 

he 6aid association: t 

Held : that he was liable to onnvictionfor^ 
.ffence under S. 420 and 114, IPO. LP 73 O 2 J, 
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R. G. Mani —for Appellant. 

T. G. Elphinslnn —for the Crown. 

Judgment. —The appellant Jumoand 
co-accused Dino have been convicted 
by the Additional City Magistrate, 
Karachi, of an offence under S. 420, 
I. P. C. The faots of the case are clear. 
The complainant is a simple rustic from 
Kohistan. He was sitting outside his 
house, when Dino and Jumo came up 
and Dino showed him a block of yellow 
metal which he falsely represented to 
be gold and offered to sell for Rg. 500. 
The complainant believed him and 
agreed to buy it. He paid Rs. 120 that 
he had with him to Dino, who said he 
would return in three days for 
the balance. Both Dino and Jumo then 
left, but did not return. Complainant 
discovered that he had been cheated 
aod be and his friends searched for the 
accused and found them both standing 
outside an hotel and handed them over 
to the Police. Dino’s appeal has been 
dismissed; but it is urged that Jumo at 
any rate is entitled to an acquittal. 
He did nothing and said nothing and 
it is urged that bis mere presence 
in Dino’s company does not amount 
to an offence. The Magistrate said that 
the conduct of Jumo shows that he 
was aware of the cheating snd was a 
party to it. The Magistrate’s conclu¬ 
sion is, I think, correct. There is 
sufficient evidence to warrant the con¬ 
clusion that Jumo had conspired with 
Dino to commit cheating by the sale 
of the piece of yellow metal. 

Erie, J., in his obarge to the jury in 

CM' V ‘ - (1) * Cifced Ru88e “ on 

Crimes, fifth edition, at pagos 191 and 
192, said that direot evidence of cons- 
piraoy n hardly ever adduced, but 
that unlawful conspiracy is to be 
inferred from the conduct of the par. 
ties. Ohandavarkar, J., i n Emperor 
v. Annappa Bharamganda (2) said that 

evidflnSu 0 ^ “V proved b ? than oral 

6urroHndiit^ ay b6pt0Ved by the ®videnoe of 
!v”®“® di “ g ci room Stances and the conduct of 

piraoy without overt actV* * 

al80 ,y? ? ar,nrfra Kumar Ghose 
Emper or (4) Jenkins, 0. J., 8a id: 

1. (1856) 6 Cox O O 404 , 


cons- 


(1910) 87 0 467=7 I 0 869=11 Ct L J 468. 


“Though to establish a charge of conspiracy 
there must be agreement, there need not be 
proof of direct meeting or combination nor need 
the parties be brought into each other’s pre¬ 
sence; the agreement may be inferred from cir¬ 
cumstances raising a presumption of a common 
concerted plan to carry out the unlawful 
design.” 

Now although no overt acts are 
proved as against the accused Jumo, 
there is evidence of conduct. He came 
with Dino to the complainant and was 
present while Dino was cheating the 
complainant; he left with Dino; he 
was found in Dino's company when Dino 
was arrested; shortly before complain¬ 
ant was cheated Dino had offered the 
metal to witness Ahmed representing 
to be gold and Jumo was in Dino s com¬ 
pany then also; lastly in Court he makes 
a false defence and denies his associa¬ 
tion with Dino. His association with 
Dino created in the minds of the wit. 
nesses the impression that both he 
and Dino were selling the so-called 
gold. ( I feel no doubt that the Magis¬ 
trate's conclusion is correct that he 
had conspired with Dino and is liable 
under 8. 114, I. P. C., as an abettor 
who was present when the offence was 
committed. I confirm the conviotion 
and sentenoe and dismiss the appeal. 
v.R./r.k. Appeal dismissed. 

A. 1. R. 1916 Sind 73 
Pratt, J. C. 

Fleming Shaw Sc Co— Petitioners. 

V. 

Sadiram Jamnadas and others —In¬ 
solvents. 

Insolvency Petition No. 36 of 1914 

Decided on 27th October 1915. 

(a) Provincial In.olvency Act (3 of 1907), 

“V.J?. and 2T ~ Sco * c Composition before 
adjudication though not barred is impossible 
at debit are not proved. 

Although Ss. 16 and a?, Provinoisl Insolvency 
Act provide for composition both before or after 
adjudioatmn, yet composition bofore ad- 
judication is rondored impossible as there is nc > 
provision for proof of debts until after adiudica- 
s B II 222, Ref. [P 5fg“\ 

S 27 P f«l ln p ,ttI !n *? ,v ®? c y Ac * (3 of 1907,) 
27 (6)—Power is discretions.ry-Comtxi- 
sition when should be allowed stated. 

In sanctioning a composition a Court has a 
discretion under S. 27. Provincial Insolvency^* 
in exercise whereof it is its duty to see that the 
is reasonable and calculated tS 
benefit the gonetal body of creditors, and is not 
against commoroial morality ; Bischoffsheit» 
Ex parte, Ailmer In re (1887) 19 Q B D 88, j£7' 

(P 74 O 21 
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T. G. Elphinstone —for Petitioners. 

Khubchand T. Ojha —for Insolvents. 

Dharamdas Thawerdas —for Creditors. 

Judgment.—This is an application 
for the Court’s sanction to a composition 
deed UDder S. 27, Provincial Insolvency 
Act. The insolvent firm suspended busi¬ 
ness on 30th November 1914 and were 
adjudged insolvents on 20th April 1917. 
The Official Receiver has not yet taken 
proof of debts or framed a schedule. The 
insolvents submit a composition-deed 
whereby the whole of their property is 
vested in trustees, who are to have the 
power to investigate the claims of cre¬ 
ditors and of realizing the estate of the 
insolvents and dividing it amoDg the 
creditors. A schedule of assets is at¬ 
tached to tbe deed which shows the 
amount of the assets to be about 
Rs. 34,COO. The debts are said to amount 
to Rs. 1,07.000. 

Now to begin with there is a legal 
difficulty about tbe application as the 
debts are not proved. It is true that 
S. 27 follows the wording of tbe English 
Aot and provides for composition before 
or after adjudication, but it has been 
pointed out in the case of In re Assomal 
Versimal (l) that a composition cannot 
be entertained unless the creditors' 
debts are proved. In England the cre¬ 
ditor's debts ore proved by affidavits 
sent to the Official Receiver before the 
first meeting of the creditors and so 
ih9re the difficulty does not arise, whe¬ 
ther the composition be before or after 
adjudication. But under the Provincial 
Insolvency Act composition before adju¬ 
dication is an impossibility inspite of 
the wording of Ss. 16 and 27, because 
there is no provision for proof of debts 
until after adjudication. So also in the 
present case in the composition after 
adjudication is impossible if the debts 
are not proved, for S. 27 (2) makes the 
assent of the majority in number and 
three-fourths in value of all the credi¬ 
tors whose debts are proved a sine qua 
non. This is not a mere formality as 
pointed out iu Ex parte Rogers, In re 
Rogers (2), the Court must know who 
are the creditors entitled to tbe assets. 
But apart from the legal difficulty tbe 
composition is one which is neither 
reasonable nor calculated to benefit the 
general b ody of creators. THo words of 

1. (1910) 4 t> L It r22=y 1 O m. 

2. (1884) 13 Q B D 438=33 W R 354. 


Lord Esher in Bisshof/sheim, Ex parte, 
Aylmer, In re (3) apply exactly, for the 
creditors 

get no'hing more under the scheme than they 
would have had if the matter had proceeded in 
bankruptcy." 

In fact they get less, for the trustees 
will not have the power of the Court or 
the Official Receiver to take summary 
proof of claims. The result will be that 
the trustees’ proceedings in this matter 
will probably involve the creditors in 
endless litigation. It is true that the 
majority of the creditors support the 
composition. That is a circumstanoe to 
be considered, but it is not conolcsive. In 
bankruptcy it is sometimes the duty of 
the Court to protect the creditors against 
themseves. I doubt if they understood 
the effect of this deed. Some of them 
bad, I observed, qualms for they attach¬ 
ed conditions to their signatures. Again 
the assets are admitted to be less than 
8-anDas in the rupee of the liabilities. 
That being so, the insolvents are not 
entitled to an absolute discharge. 
S. 27 (5) requires that in such a case the 
composition-deed should provide a rea¬ 
sonable security for 6-annas in the rupee 
of all unsecured debts, the deed makes 
no such provision. Lastly, even if the| 
deed were not open to these objections,j 
the Court has a discretion which is recog¬ 
nised by S. 27 (6). This discretion is 
exercised in the interests of commercial 
morality. The creditors in their petition 
complained that the insolvents had 
fraudulently concealed,Rs. 8,000 worth 
of goode. The goodado not appear in the 
chedulos of assets. What has become of 
them ? The creditors have never with¬ 
drawn this allegation. The Court will not 
sanction a composition which seems to 
have the effeot of compounding a fraud. 

v R / r.k. Appl ication rejected. 

~8TT1887ri9~5 B D 83 =56 L T 801 =35 W R 
532. 
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Pratt, J. C. and Crouch, A. J. C. 
Bilawal and otheis— Defendants Ap- 
pellanfcs. 


Gianmal and others - Plaintiffs-Res- 

P °Fir8t Appeal No. 31 of 1914 . D ® cl ^" 
3 d on 11th Fabiuary 1916, a S a ‘£ et tl ‘° 
decision of 1st olass 9ub. Judge, Hyder 

bad. 
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Deed— Construction— Perlneribip— Whe¬ 
ther there wet given in lend end water couree 
-Held lends end water course were not 
made partnership property and pottestion 
could not be claimed— Held also even in 
partnership suit should be one for dissolu¬ 
tion and accounts and not for possession— 
Contract Act (1872), S. 354—Held also when 
suit is not bonafide and when cause of action 
is changed amendment of plaint cannot be 
allowed—Civil P.C. (1908), O. 6, R. 17. 

On 13th May 1889, J 9 a Muhammadan owning 
a water-oMirse and lands watered thereby, en¬ 
tered into an agreement with two Hindus, B and 
T, whereby, in consideration of the latter supply¬ 
ing money every year for cultivation purposes 
on certain terms, the former made them partners 
for ever in the IaDds and the water-conrse to the 
extent of one-third. The important clause ran 
as under: “I, J t give in writing that in Maban 
Bbatlani and Kbajwi there is a Karia which 
takea its supply from Dhoro Naro. In all the 
rights and int»rests of thejlards within the limits 
of this Karia, and in this Karia, I take B and 
T as partners with myself having one-third 
share. From this day, in this Karia all the 
rights and interests of the land, ono-third share 
of the above Hindus is and shall remain in force 
and there are two shares of mine and will remain 
as such. We become, and shall remain, bound 
and responsible with each other, according to 
the following term*.” 

On 22nd May, 1891, a second document was 
executed by J and one D (another Muhammadan) 
in favour of B and T as under:—'“We, J and Z), 
give in writing that there is land measuring 850 
and 1,000 acres in our possession. In all our 
rights and interests of this land and of tbo Karia 
and in all its branches B and T have one-third 
flhare by a partnership deed dated 18th May 
1889, and they are our partners. Now in all the 
land which wo have received this year wo have 
made Band T third-share paifcners with out- 
R°lves. The terms of our previous deed shall be 
considered opncelled and we have settled the 
following terms.*' 

Tho partnership continued for 20 years, and in 

^ the two Hin<i ' 10 B and T 

?,* u Id . 918 thG representatives of the Hindus 

tb “ «“ r . seeking partition and 

possession of one-thud share of tho immovable 

P S 4 U J‘ d 'a tbe docun ? e « t3 “bove recited: 
•vTi * 4 t fc ? e docu nientB did not offoct anv 
absolute transfer of the one-third share in the 
lands and he Karla to tho Hindus, buk orealed 
. P . J” e 'l h f thereby tho lands and tho Karia 

sn t a r^ erShiP P t ro P ort y: consequently the 
» a « ed ’ w " 6not maintainable; IP 76col 31 
that th0 f ult B bould have been one 

cause ofaotion and hein thi^il^r* oha “ go the 
** acted in good faith." ^ bnd 

Ryhand Bilaram -for AppoUant a 3 

M ° i,ram B^hand -,or flpSSSi.. 

«» 13th May 18 89. 
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agreement with Badal and Teju, the 
terms of which are recorded in the 
document Ex. 5. The important olauses 
are as follows: 

“I Jamin, son of Bilaaal, give in writing that 
in Makan Bbatiani and Khajwi there is a Karia 
which takes its supply from Dhoro Naro. In all 
tho rights and inioiests of the land within the 
limits of this Karia, and in this Karia, I take 
Badal and Teju as partners with myself having 
one-third share. From this day in this Karia 
and all the rights and interests of tho lands, ono- 
tbird shares the above-meutioned Hindus la and 
shall remain in force and there are two shares of 
mine and will remoin as rnch. We become, and 
shall remain, bound and responsible with each 
other, according to the following terms.” 

Then follow the conditions under 
which the Hindus were to advanoe what¬ 
ever money was required for cultivation 
without interest; if they failed to pay as 
required, they were to be liable for 
interest at the rate of Rs. 6-4-0 peroent. 
per mensem. Jamin was to make all the 
arrangements for the cultivation and to 
sell the produce at Re. 1 per kharar less 
than the market rate to the Hindus. 
All advances were to be paid out of the 
sale-proceeds and the net profit wa 3 to 
be divided, the Hindus getting one-third. 
Jamin was to be allowed to retain the 
whole produce of 10 jerebs out of the 
kharif orop and 6 jerebs out of the rabi 
crop. It was finally deolared that the 
partnership would continue to remain 
for ever from generation to generation 
and would be agreed to by the heirs and 
executors of Jamin. This document was 
engrossed on a ten rupee stamp paper 
and registered. On 22nd May 1891, a 
second document was exeouted by Jamin 
and -ns Haud .lumo in favour of Badal 
and Teju. This document is also written 
on a ten.rupee stamp paper. The essen¬ 
tial portions are tbe following: 

I*™,'* and D * ud ‘ « iv ® ln writing that 
fcbore is land m-a n in« 350and 1,000 a to* in 

our possoByou. lu all our rights and' interests 
cf this land aud of tho Kaiia, and in all ila bran¬ 
ches, Badal nod Toju havo ono-third share by 
a partnersh)! 1 doed dated tho 13th May 1839,” nd 

wo Lvl 9 r ° nt W"’ Now in tho land 

rnd Toiu third S* y0at . Wa havo mRd0 Badal 
Tbn form t j nrd ' sbar8 P*rtners with, ourselves 

ed oS a 1 ° n I pf6Vl0us deed shall be oonsider- 
toms?” Cd a “ d W ° hav ° sottled tho following 

fol[ow , the fcer ms similar to those 
in the former deed, except that Rs. 2,000 

in e y r e 8 t W !n f fc M b9 advaDoed wi ^out 

It the f ? r i 6r 8Um8 bearin 8 
t the rate of 1 per cent, per mensem 

Tbe penalty for failure to make the 
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required advance was omitted. The 
partnership was again deolared to be 
one that would continue in force from 
generation to generation and would be 
accepted by all heirs. The net produce 
was to be divided as before, but of the 
two-thirds, Jamio was to get two-thirds 
and Daud one-third. 

The partnership continued without dis¬ 
pute for about twenety years. Mean¬ 
while, Jamin died and so also Teju and 
Badal. In 1913 the representatives of Teju 
and Badal instituted the present suit, 
seeking partition and possession of one- 
third share of the immoveable property 
included in the document above recited. 
The lower Ccurt has held that the suit 
is good in form; that plaintiffs could 
claim partition, notwithstanding that 
the contract was for ever, and gave 
judgment for partition and possession as 
claimed, exoept that it was ordered that 
at partition 16 jereb should be retained 
for Jamin’s heirs. With regard to the 
olaim of the defendants that plaintiffs 
should still finance the cultivation of 
the two-thirds the learned Judge 
remarks: 

“Such a condition cannot bind the descendants 
of the parties. If it does, the defendants can 
always sue for damages and the deed itself pro¬ 
vides that they are to do so in case the plaintiffs 
failed to supply funds. They can raise money 
in some other way and recover the loss, if any, 
from plaintiffs or their 6ucces6ors-in-title or 
transferees.” 

On behalf of appellants it is con¬ 
tended that the plaintiffs are not 
entitled to partition, or that if they 
are entitled, it should only be on 
condition that the partnership generally 
was settled up. It would be difficult to 
find words by which a partnership could 
be more clearly defined and created than 
those employed in the two documents. 
The parties agreed to combine their pro¬ 
perty, labour and capital, up to certain 
defined limits and to share the profits 
between them. The Hindus were made 
partners in the land, while they, on their 
part, agreed to find Rs. 2,000 every year 
without interest, and any further sums 
that might bo required at 12 per cent, 
per annum. The partners became the 
joint owners of the land in accordance 
with the ordinary rule as to partnership 
property. The change of khatta and the 
entry in the Records of Rights all sup¬ 
port the theory that the land was the 
joint property of the several partners. 


The learned Judge of the lower Coor^ 
takes the view that the land was first 
transferred and that the partnership wa^ 
created afterwards, so that it was never 
partnership property. But the alterna¬ 
tive which he presented as the only pos¬ 
sible ones were by no means exhaustive. 
He states: 

“ The question is whether, on the above terms, 
the parties were merely partners in profits and 
the land remained the sole property of Jamin 
and defendant No. 3. Co-owners may cultivate 
land on partnership terms. There may boa 
partnership in regard to division of profits and 
yet the land itself may not be partnership pro¬ 
perty. The two deed* cl arly disclose the trans¬ 
fer of the land itself and also a partn* rship for 
cultivation purposes. The body of the doeds, 
however, clearly shows that an absolute transfer 
was meant." 

The loarued Judge has not realised 
that there might have been a transfer of 
the whole land to the partnership; this 
alternative has not been considered by 
him. It has not been shown when and 
how this absolute transfer of the one- 
third share lo the Hindus took place; 
there is certainly no transfer of such an 
interest in either of the deeds; each deed 
is stamped as a partnership deed only. 
The lower Court disposes of the difficulty 
by saying that no written sale-deed was 
necessary at the date of the deads; the 
deeds had been registered and the parties 
had acted on them for a length of time- 
Mr. Motiram, who appears for the res¬ 
pondents, suggests that there was an oral 
transfer of the share before the execu¬ 
tion of the partnership deed, making 
nothing more than a recital necessary. 
But it is not explained what the conside¬ 
ration for this transfer was, nor aro the 
very cleir words of the first deed, show¬ 
ing that the interest of the Hindus com¬ 
menced fiom the date of the deed, ac¬ 
counted for. There was no formal trans¬ 
fer of any share of the land, but there 
was, we consider, a very clearly expo¬ 
sed intention that the land should be¬ 
come partnership property, and this 
intention has been acted on for about 


enty years. 

\s the partnership was not (or any 

5nite terras it was open to either 
rty to terminate it. But wboD 
rty rightfully rescinds a contract, he 
, 8 t restore snch benefit as he 
•eived under the contract; and when 
Partner puts an end to the partnership, 
re musi be an account taken of a.11 
3 debts and liabilities, not only as bet. 
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ween the partnership and third parties, 
but as between the partners themselves. 
As partners, the Hindus, or their repre- 
88ntabive3, have an equitable right that 
the immovable property which fjrms 
oae of the partnership assets be divided; 
but they are not entitled to have the 
item on the credit side only of their 
account taken into consideration; they 
must put on the other side their liability 
to find Rs. 2,000 every year for an inde¬ 
finite number of months without inte¬ 
rest, and a further indefinite sum at 12 
per cent. This liability, when capital¬ 
ised, will be a very substantial item on 
the other side of the account, and may 
possibly square it up altogether. The 
view of the lower Court, that the land, 
which forms the main asset of the 
partnership and which constitutes the 
very reason of its existence, should be 
divided and the partnership terminated, 
and yet the contractual relations of the 
parties should remain alive to the extent 
of giving the Mohammedans a right of 
suit for damages for not advancing the 
necessary funds for the cultivation, is 
altogether untenable. If the partnership 
is at an end. then the rights and liabili¬ 
ties of the partners inter se, as in an 
existing partnership, are at an end. The 
Hindus cannot remain under a liability 
to finance a partnership whioh is no 
longer in existence. 

It is to be noticed that the lower 
Court has, on partition, given to the 
Mahommodans 16 jerebs of land, because 
they were entitled to have the produce 
of 10 and 6 jerebs at the two several 
harvests; this rough method of adjusting 
the mutual claims of partners is 6oaroely 
in accordance with the best traditions of 
Courts of law. 

. Mr - Motiram, for the respondents, 
points out that after the death of Jamin, 
the Hindus took a lease of the lands 
from the partnership, ignoring the lia¬ 
bility to finance the cultivation. There 
was no written lease and we do not 
know what were the terms of the lease, 
uor if this possibility was taken into 
consideration in settling the rents. Even 
if the respondents did obtain some adv- 
«£age over the very youthful represen¬ 
tatives of the deceased Jamin, this is 
scarcely a reason for now giving the 
former a further advantage to which they 
we not entitled. Mr. Motiram also draws 
to our attention to a decision of this 


Court in Sumar v. Amaldas (l), in which 
a similar deed of partnership was in 
question and where the Court held that 
partition could be claimed. But that 
case wa9 decided on the particular facts 
and not npon a construction of thedocu- 
ment; so it offers no assistance in ascer¬ 
taining the legal relations of the parties 
in this case The suit is altogether 
misconcieved. The suit should have 
been odo for dissolution of partnership 
or for accounts of a dissolved partner¬ 
ship. Though the Hindus were on the 
one hand entitled to their share of the 
net partnership assets, these assets inclu¬ 
ded their liability to finance the conoern 
during the continuance of the partner¬ 
ship, and it is at least possible, even 
probable, that after the capitalised value 
of this liability has been debited against 
them in their account with the partner¬ 
ship, there will be found nothing due to 
them. There was never a transfer to 
the plaintiffs of a one-third share in the 
land, nor were they at any time entitled 
to claim it. We are asked to permit an 
amendment of the plaint so as to con¬ 
vert the suit into one for winding up the 
partnership; but we must decline to do 
so. Plaintiffs chose to take the risk of 
setting up an absolute right to one-third 
of the property, altogether ignoring the 
partnership and its obligations on them¬ 
selves. They cannot now be allowed to 
ohange the oau9e of action and ask that, 
accounts be taken of a dissolved partner¬ 
ship. Further, we consider that the 
respondents have not acted in good faith; 
there has been an unjustifiable attempt; 
to take advantage of less acute business-] 
men. The appeal is allowed. The suit| 
will be dismissed with oosts throughout. 

V.R./r.K. _ Appeal allowed. 

1. First Appeal No. 30 of 1906" 
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Pratt, J. C. and Crouch, A. J. C. 
Jairo and another— Applicants. 


v • 

Em per or Opponent. 

^ e P°, rt No. 140 of 1914, Decided 
on 28th Ootober 1915, made by Diat. 
Magietrate, Thar and Parkar. 

Penal Code (I860) S.. 379 and 429- 
oeparate conviction, under S.. 379 and 429 
of tame animal i. bad. ** 

Rioted separately under 
an's 87 ff d p * °" lor stealing an animal 

“lt t rW V 8 kil,lD8 wrongful loi to 

complainant ii complete with the theft and th« 
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rnfeseqaect destruction of ihe animal, though it 
nwT benefit the cfiender, does net amount to 
mischief. [P 7S C 1} 

E. Raymond —fer the Crown. 

Judgment —The accused committed 
theft of a bullock and then afterwards 
killed it. He has been convicted of two 
offences: (l) of theft under S. 379 and (2) 
of mischief under S. 429,1. P. C., by the 
2nd class Magistrate, Nangar Parkar, and 
for each offence the accused is sentenced 
to suffer rigorous imprisonment for two 
months, the sentences to run consecu¬ 
tively. The District Magistrate refers 
the proceedings to us, on the ground that 
separate convictions and sentences under 
Ss. 379 and 429 are improper. 

The real question that arises is, whe¬ 
ther the second offence of killing was an 
offence of mischief ? We think it was 
not because the essence of the offence cf 
mischief is that- the act of destruction 
ould be caused with the intention of 


1916 


a prosecution for penury, as such fear 


th- 

‘•causing wrongful less or damage to the 
•public or to the owner of the thing des¬ 
troyed. That was not the case here. 
Tne owner had already been deprived of 
the bullock by the theft and the object 
of destruction of the bullock was no 
doubt that of benefiting the offender and 
not of injuring the complainant. The 
tilling therefore aid not amount to an 
offence under S. 429, I. P. C. 

We therefore reverse the conviction 
and sentence under that section, but we 
maintain the conviction and sentence 

under S. 379, I. P-C. 

V.b./b.K. Order accordingly. 

A. 1. R. 1916 Sind 78 

Pbatt, J. C. aud Boyd, A. J. C. 

Girdharimal —Applicant. 

v. 

Emperor Opponent. 

Criminal Revo. Appln. 129_ of 1915. 
Decided on 14th October l91o against 
.j pr 0 { Resident Magistrate, Nausbaro. 
Code (I860). S. 193 - Opportune 

,o correct innocent mi.ljke n»u«t be gnr«i 

ind should not be .hut off by fear of pro- 
•lion— It »* when false statement. di»- 
bone«tly made are tried to be corrected 
only prosecution can be ordered- 
oJ^re-Wkcther contradictory .t.temenU in 
i^and .ame depo.ition can be .ubject of 

should b- aUowed to correct iuno- 
* mi t*ke= io the record of his deposition. 
S? 1D oo&ible presumption should be made in 
P and it is undesirable that 

*t T «niTlhoBld ba afraid to correct the 
Sa£toi fear cf rendering hint'd! liable to 


- I---- — r* x BUtti .C4I would 

frustrate the obje:t of cro==-examin%tion. I; i? 
onlr when the witness mahes a false statement 
with a dishonest intention and afterwards tries 
to correct is that his prosecution can bi directed 
by Court. 

Quaere .—Whether conirad ; ctory s*atrment? 
made in one and the same deposition can be the 
subject of a prosecution nnder S. 193, L P. C. 

IP 75 C 21 

Wadhumal Oodharam —for Applicant. 

E . Raymond —for the Crown. 

Judgment. —This is an application 
to quash an order made under 3. 47G 
by the Resident Magistrate Naushahro. 
The Magistrate is inquiring into a casa 
of a criminal breach of trust by a carrier 
and the present applicant was the In¬ 
vestigating Officer. In giving his evidence 
he first stated that the two witnesses 
Danda and Ge’ui had told him that all 
the three accused had made statements 
implying knowledge of the damage caused 
to goods which was the subject of the 
prosecution. The tipan of the witness 
Dandu was then put into bis hands and 
he read the statement made by Dandu 
in tbepinral, imrlyingthat threeaccused 
had made the statement. The Magis¬ 
trate examined the statement and found 
that it wa3 in the singular. This wa3 
pointed out to the witness, who then 
corrected the former statement saying 
that Dandu had stated that the state¬ 
ment ha3 been made by the ac¬ 
cused Budho alone. The Magistrate was 
of opinion that the Police Officer inten¬ 
ded to deceive him as to the contents of 
the police tipan and deliberately inten¬ 
ded to convey the false impression that 
the witness had said that the statements 
had been made by the three accused. He 
accordingly directed the prosecution ^of 
the Police Officer under S. 476, 
Criminal P. C. 

Now there has been a good deal of dif¬ 
ference of judicial opinion as to whether 
contradictory statements made in one 
and the same deposition can be 
ject of a prosecution under 8. 193,1.r. O. 
The view of the majority of the Judges 
of the High Court of Calcutta and 
Madras is that such pros^ntions are 
maintainable if the contradictioo wa 3 

not enteHo!2i^5Sl5!e2-OU^--i 0 

1 (18S4 (10 G»1 917. 

2 . (1903) 26 Mad 53. 
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we are not satisfied that the applicant’s 
intention was dishonest. Every possible 
presumption in favour of good faith 
should be made for it would be most 
undesirable that a witness should be 
afraid to correct a mistake made in his 
deposition for fear of rendering himself 
liable to a prosecution for perjury. Such 
a fear would frustrate the object of cross- 
examination. Such a presumption is a 
fair one to make in the present case, 
for the tipan was at the time in Court 
and the witness could have no motive 
for deliberately giving false evidence 
when he knew that he could easily be 
contradicted at any moment by reference 
to the statement itself. Again, the word 
as written in the statement is not very 
clear and it is not impossible that even 
after referring to the statement the wit¬ 
ness may have innocently read the sin¬ 
gular as plural. The whole of the evi- 
deno9 he gave (probably related to this 
statement, for it is very unlikely that he 
had any independent recolleotion of 
what the witnesses had said. The state¬ 
ment was corrected a minute or two af¬ 
ter it was made and that instant correc¬ 
tion favours the theory of innocent mis¬ 
take. We accordingly qutfsh the order 
made under S. 476. 
v.n /«. k. Order quashed. 
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Pbatt, J. C. AND B07D, a. J. C. 
Srikishtn Rochumal — Plaintiff— Ap¬ 
plicant. 

v. 

Relumal Pariomal and others— Defen¬ 
dants—Opponents. 

Civil Revn. Appln. No. 28 of 1913, 
Decided on 10th September 1915, against 

Sub-Judge., Hyderabad. 

(a) Civil P. C. (5 of 1908), Scb. 2, Cl. 15— 
Court .n which .ward filed ha. exclu.ive 
jurudicUon to decide it. validity—No appeal 

1I6I* 

Under para. 16(1) of 8ohedule 2, Civil P. 0., 
all questions afleoting the validity of an award 
are to be deolded by the Court in which the 
award is being filed: 6 SL 2*168 Ref. 

[p O0 Q nl 

ci is C ' si! P ‘ c * j 5 of 1908) - s - 11 s - Sch - 2. 

( S? p# ,. of P° wo «—High Court can 
irr " ui " ii ' b * c °-> 

t> T n**?J5 ,l i 0o ?I l has P 0 * 01 undor S - 11B . c ‘vil 

a/ter tho/iiui® the lowor Cou't 

a/ter the delivery of the award to it; and it can 


rectify any illegality or material irregularity in 
the procedure of the lower Court in d aliog with 
the award: 11 Mad 144; 20 All 474; 36 Bom 
105; and AIR 1914 Bom 123 Ref. [P 80 C 2] 

(c) Civil P. C. (5 of 1908), Scb. 2, Cl. IS 
and 16—Ordering decree to follow in termt 
of award before time allowed by whether 
objected to or not or even consented to is 
illegal—Such statements do not amount to 
estoppel—They can be retracted within 19 
days on ground of traud—Evidence Act (1 of 
1872), S. 11S. 

A judgment ordering a decree in terms of an 
award on a reference through Court under the 
Civil Pfoc duro Code on receipt of tho award and 
before the expiry of the time allowed by law for 
makiug an application to set aside the award, is 
illegal notwithstanding that before tbo expiry of 
3ucb time an applbati m may have been made 
to set a?ide the award or that the parties may 
have stated that they had no objections to urge. 

Such statements do not amouat to estoppel, 
nor do they prevent the parties from retracting 
them at any timetwithin the 10 d*.ys on the 
ground of mistake or fraud. [P 81 0 2 P 82 0 1J 

(d) Civil P. C. (5 of 1908), O. 32 R. 5, and 
Sch. 2, Para. 15—Finding of award against 
minor without deciding that it is for his be¬ 
nefit is not binding on minor—This duty is 
not dispensed with by having considered it 
before reference, 

A decree pissed on an award will not be bind¬ 
ing on a minor who is a party, unless ithe Court 
considered aud fouud that its terms were boue- 
ficial to the minor. And the Court is uot absol¬ 
ved of this duty by reason of its having consi¬ 
dered it prior to the reference: 20 W.R 311 and 7 
Call6& Ref. [P82C1} 

(e) Civil P. C. (5 of 1908), 0.3, R. 1 and 
Sch. 2, Para. 1—Pleader can apply for mak¬ 
ing reference. 

Under the new Civil Procedure Cole {Act 5 of 
1908), a pleader duly appointed to act for a 
party has authority under O. 3, R. 1 to make 
any application including an application for a 
roference to arbitration, Favioil Extern Cou¬ 
nties Railway Company (1848) 17 L J Ex 297 
Ref. 14 Bom 465, ZHsf. [p gi 0 2] 

Partabrai D. Punwan—to* Applicant. 

Kimatrai Bhojraj —for Opponent. 

Pratt, J. C.— In this oaae plaintiff, 
who is a minor and an adopted son, sued 
by a next friend for partition and pos¬ 
session of hi9 share in the joint property 
of the family into whioh he had been 
taken in adoption. This suit was con¬ 
ducted by a Pleader and it oame to a 
sudden termination owing to certain pro¬ 
ceedings taken by that pleader on the 
25th day of February 1913. On that day 
the pleader presented an application, 
stating that parties had agreedto appoint 
arbitrators and asking permission of the 
Court for suoh appointment on behalf of 
the minor plaintiff, What was intended 
apparently was to ask leave of the Court 
to arbitration on bahalf of tho minor un¬ 
der O, 31, R. 7: Atviaram Yekoba 
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v. Dhila Oanpat Vani (l). At any rate 
the application soems to have been so 
construed and it was endorsed by the 
Sub-Judge as granted." Immediately 
after this an application was filed signed 
by the plaintiff’s pleader and by most of 
the defendants either in person or by 
pleader. The application i9 as follows: 

‘‘The parties beg to state that they have ap¬ 
pointed the following arbitrators in the above 
case, who will make their award whatever it may 
be with or without hearing tbe parties on tbe 
issues or not. with or without taking evidence, 
which will be accepted and agreed by the parties. 
None of the parties will raise any objection 
thereto. Such award will not be appealable. 
The said arbitrators will unanimously make 
their award; failing which the case will proceed 
again in Court. The said arbitrators are present, 
therefore, they have agreed aud there is no need 
of issuing reference to them." 

Names of the arbitrators. 

1. Bhai Asandas Ivundomal, merchant 
resident of Tando Adam. 2. Bhai Chain- 
mal Mukhai Premchand, merchant, resi¬ 
dent of Tando Adam. 3. Bhai Hotcband 
Mukhai Bherumal, merchant, resident of 
Tando Adam. This application was ap¬ 
parently intended to be the application 
under Schedule 2, para. 1, but it doe9 not 
state tbe matter sought to be referred 
and does not ask for an order of refer¬ 
ence. The order made on this is equal¬ 
ly difficult to understand.lt is as follows 

“I’laiutifi's Pleader Mr, Dharamdss and de» 
feudanss 2 Relumal, 3 Mulcband, 5 Khubcband 
8 Tockcband, 10 Valiram, 11 Rajumal, 24 Ranoo, 
25 Parsu, and Mr. Hardasmal for Nos. C, 7, 9, 12 
13 , 14—19 and Nazir for No. 21 and Mr. Valiram 
for Nos. 24—45, £G admitted (the reference). De¬ 
fendant No. 4 will be produced tomorrow and 
the award will also be trade to-morrow as they 
state witnesses should get their bbatta and ex¬ 
penses,” 

The reference to defendant 4 implies 
that the Judge would make the order of 
reference after defendant 4 had appeared 
and joined in the application. But on 
the other hand, the Sub-Judge fixes a 
time for the award. He does not appear 
to have realized that the withdrawal of 
the matter in difference from his Court 
to the arbitrators could only be made by 
bis own order and he does not therefore, 
seem to have made an order of reference 
and para. 3 required an express order of 
rsfereuce made by the Judge. After this 
so-called order an award was filed the 
very same day. The difficulty caused by 
the absence of defendant 4 and some 
other defendants was got over by these 
defendants heing ‘‘given up” and thg 
" l. (1919) 19 IC 424. 


Judge gave judgment there and then in 
terms of the award under para. 16. It is 
to set aside tbe decree passed on this 
judgment that the plaintiff makes this 
application in revision. 


He complains that his Pleader was not 
authorized to refer the matters in dif¬ 
ference in the suit to arbitration, that the 
reference was not lawfully made and 
that the award is iu consequence invalid. 
But all these are points affecting the 
validity of the award and, as pointed out 
in Alim v. Molrdino (2), by the addition 
of the words "or being otherwise invalid" 
in para. 15 (I) of the Arbitration Schedule 
all question a3 to the validity of the 
award are to be decided by tbe Court in 
which the award is being filed. The 
Legislature has givsn no appeal from 
that decision and the Privy Council in 
Gliulam Kliam v. Mahomed Hassan (3) 
ruled that a revision application would 
be prohibited by the Limitation Act. But 
Crhulam Khan’s case (3) does not forbid! 
oar revisiog the proceedings of the lower 
Court after the award has been delivered 
to it. After receiving the award the 
Court has to exercise a judicial function 
before it determines to give judgment in 
accordance with the award. If in the 
exeroise of the function it comnVits a 
material irregularity it is the duty of 
this Court to rectify the proceedings and 
undo what has been dene in a procedure 
opposed to the law. Revision on such 
grounds as these does not impugn the 
award but rather the procedure of the 
Court in dealing with the award. ,An 
instance of revision on suoh grounds 
reference may be made to the cases of 
Rangasami v. Mattusami (4) aud Chatar- 
buj Das v. Ganesh Ram (5). In these 
cases the Court failed to give notice of 
the filing of the award in accordance 
with S. 516 of the Code of 1882, cor- 
responding to para. 10 of the Arbitration 
Schedule of the present Code. The High 
Court reversed the judgment and decree 
and directed the Court to proceed to hear 
objections after giving notice. These 
cases were before Ghulam Khan s case 
(3), but they are undoubtedly still good 


fhere have also been two cases of 

ision inj<he Bom^yjaigh_Court_8inc9 
. (1912) GSLR 163=19 I C 318. 

. (1902) 29 Cal 167=29 I A 51 (P C), 

’ (1838) 11 Mad 144. 

.(1893) 20 All 474. 
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Ghulam Khan's case (S). The first is 
the case of Merali Visram v. Sheri JJ 
Devji (6J. This was judgment and decree 
passed on an award imder para. lb. 
Ghulavi Khan's case (3) was referred to 
in the judgment, but the High Court Old 
not consider it debarred them from 
revising the decree for gross irregularities 
of procedure. The second is the case of 
Velchand Chhaganlal • Shah v. Lieut. 
Liston (7). A bogus award had been 
procure 1 by a money-lender. It was 
-filed in Court under para. 20 and judg¬ 
ment and decree was passed in its terms 
under para. 23. The High Court set 
aside the decree under Ss. 115 and 151, 
on the ground that the Court bad not 
followed the procaduro enjoined by 
para. 21 and bad not satisfied itself that 
there was a matter iu difference between 
the parties which had been referred to 
arbitration. Ti-.is is a very strong case, 
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other party. In England an attorney 
w ho has been duly authorized to appear 
has incidentally authority to conduct 
the cause aod to refer it: Favicllv• 
Eastern Comities Railway Company (3). 
So bore a Pleader duly appointed to act! 
for a party has authority uooor O. 3, 
R. 1, to make any application including, 
an application for a reference to arhitra-; 
tion. It ha do;s so against the wishes 
of his oiieut, he is responsible to his 
client but the client is nevertheless' 
bound. There is a dictuui to the conJ 
trary in Sadashiv Rayaji v. Alarnli 
Vilhal (9), but there the powers of the 
Pleader seem to have been limited to 
those of the agent who employed him. 
The notice to tho Pleader was, therefore 
a sufficient compliance with para. 10. 

But there is an irregularity in the pro¬ 
ceedings of tho Sub-Judge in dealing 

niil.H fliA nwnrd which, thnuah not 


for an appeal lay against the order under 
para. 21 and had nob been filed. The 
reference to S. 151. is instructive. It 
shows that whatever may be the rights 
of tho parties as to appeal or the limi¬ 
tations put . upon its own powers in 
revision, tho High Court will not allow 
any party to abuse the proosss of the 
Court and obtain a judgment and decree 
on a bogus award. I am not now sug. 
gesting that tbe present award is a bogus 
award. I merely indicate what our powers 
are. The question that now arises is whe¬ 
ther there has been any .material irregula¬ 
rity by tho lower Court in the exercise of 
its jurisdiction after receiving the award. 
The only one indicated in the rovisional 
application is that no notice of filing was 
given to the plaintiff. 

But the plaintiff’s Pleader wq 9 present 
and accepted tho award and, therefore, 
had notice, and notice to the Pleader is 
equivalent to notioe to the party, 0. 3 
R. 5, As to this, it is said that plaintiff's 
Pleader had no authority to refer and, 
therofore, did not represent plaintiff in 
the proceedings ensuing on the award. 
Under S. 506 of the Code of.. 1882 a 
Pleader oould not apply for an order of 
reference without special authority from 
his client. This provision has been omit¬ 
ted, for the spsoial authority is a matter 
between the Pleader and olient 
and does not affect the Cou rt or the 

0. (1912) 85 Bom 106=12 I O G87. - 

7 ’ 638 R l9U B °“ 128=26 1 ° 371=38 Bom 

1916 t/ll & 12 


noticed in the revisiooal application, is 
so ferious that it completely invalidates 
the judgment and decroe. The Sub-Judge 
gave judgment on the very day that the 
award was made. Under para. 16 he is 
not empowered to give judgment uubil 
the time for making an application to set 
aside the award has expired. Tnis con¬ 
dition is not aff :ctcd by tho considera¬ 
tion that an application may have been 
made and set aside or that parties may 
have stated that they have no objections 
to urge. It is a condition subject to 
which jurisdiction to make judgment i$| 
conferred on the Court and when that! 
condition is not fulfilled, the judgment] 
is no judgment: See Gunya Narain 
Ghose v. Ramchand Ghosc (10) explained 
by Mitter, J,. in Wazir Mahton v. Lulit 
Sing (11). The condition is one that 
should have beenstriotly observed iu the 
present case, for tho speed with which 
the award was procured raises a doubt 
as to its genuineness. Mr. Kimatrai 


seeks to get over this difficulty by sug¬ 
gesting that the deoree should he given 
effect to as a consent dooioe. It is true 
that the parties did say that “all agreed 
to the award”, but this statement must 
be construed in tho light of tho nature 
of the proceeding, aud, therefore, means 
nothing more thau that they had no 
objections to urge to the award If the 

8. Q848) 17 L J Ex 297. 

9. (1890) 14 Bom 488. 

10. (1873 20 \V ft 811. 

11. (1881) 7 Cal 106. 
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parties bad agreed on a settlement of the 
suit there wa9 no occasion to refer to 
arbitration. Further the decree could 
not he binding on the plaintiff as a con¬ 
sent decree, for the Court never con¬ 
sidered whether its terms were beneficial 
to the minor. It professes to give this 
consideration to the reference but not 
to the award. 


On this ground wo must reverse the 
judgment and decree of the lower Court. 
The time for filing objections has expired 
but the act of the Court shall prejudice 
no man. If tha Court had staged its 
hard for ten days after the making of 
the award the plaintiff might have filed 
objections. The statement that be agreed 
to the award was merely an admission 
that he had no objections to urge to it. 
Admissions are not conclusive unless 
they operate as estoppels: S. 31, Evi¬ 
dence Act. There is no question of 
3stoppel here, for the Court had no 
jurisdiction to give judgment at once on 
the admission. The plaintiff could at 
any time within ten days have filed 
objections, explaining that his previous 
admission was due to a mistake of fact 
or of law. Ho was deprived of this op¬ 
portunity by the precipitate and illegal 
action of tho Court. To remove this 
prejudice the lower Court must act nunc 
pro tunc. Wo, therefore, make tho same 
order as was maao in the case of Banga- 
sami v. Multusami (J). We reverse the 
decree of the lower Court and direct that 
Court to re-admio tho suit under its 
original number in the register and to 
give all tho parties ton days' time in 
which to file objections and after con¬ 
sidering them to proceed to dispose of 
the suit recording to law. Costs to abido 


the lesult. 

Doyd, A. J. C.— I concur. Para, lb 
Sell. 2, Civil P. C., empowered that Judge 
to deliver judgment on the award on or 
after a particular day. He delivered 
judgment ton da\s sooner than the law 
allowed. Ilo thus acted ultra vires. 
Tho result is that there has been no legal 
adjudication on tho award. It cannot be 
rightly argued that the parties could and 
did contract themselves out of the law 
contained in para. 16. It may be doubted 
whether their agreement (if they made 
one) could give the Court jurisdiction 
sooner than the law gives it. And, how- 
ever tbat may b=. plaintiff was not 
present; and to effect such an extra¬ 


ordinary contract on his behalf was far 
beyond the scope of his Pleader’s powers- 
described in O. 3, R. 1, of the Code 
The lower Court's mistake is not in¬ 
curable. There is nothing in the decision 
in Ghulavi Khan v. Muhammad Hassam 
(3) to prevent us from setting right. It 
is true that the greater part of plaintiffs 
application in revision is an application 
to set aside an award and so far as it i3 
that, it is time-barred under Art. 158, 
Limi. Act, as the Privy Council said- 
But part of the application mentions the 
lower Court's mistake in dealing with 
the award and this latter part need not 
be construed es an attack od the award 
itself Anyhow, sitting in revision under 
S. 115, Civil P. C., we may take action 
without any application at all. In doing: 
so we must of course respect the wishes 
of the Privy Council. What they vir¬ 
tually sail was that awards, duly ad¬ 
judicated upon by the original Court, 
should be final. But in the present case 
there had been no valid adjudication. 
So we are clearly justified in putting tho 
parties back in the status quo before the 
illegal judgment was delivared. In doing 
this wo do net arrogate to ourselves the 
right of adjudicating on tho award. That 
is a duty of the Court below which it 
omitted to do before and must do now. 
Near the beginning cf his judgment the 
learned Judicial Commissioner has shown 
that our interference in revision may be 
worth while in the interests of justioe. 

V.R /R.K. Decree reversed.. 
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Pratt, J. C. and Crouch, A.J.C. 

Jchimal and another— Plaintiffs—Ap- 
Hants. 

y # 

Manager, Incumbered Estates, Sind 
fendant—Respondent. 

First Appeal No. 1 of 1914, Decided on 
th August 1915. ... f 

a) Sind Encumbered Estaste Act (20 
96)— Manager’* orders are not final, 

'ho Sind Encumborod Estates Act oes no 

Her finality on any of tho orgj> ™de by the 
nager of tho Encumbered Estate* gg Q ^ 

b) Sind Encumbered Estates Act ( 2 ° of 

36)—Manager is not Revenue Officer 
[in.d in Bom Act ( 0 of 1876 J ^ ^ 

:he Manager, Encumbered Estates u0 

, a Revenue Officer as defined in me 
isdiction Act Bom. (Act 10 of 16 ) g3 c ^ 
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(c) Limitation Act (9 of 1908), S. 14-Ques¬ 
tion of good faith depends on facts of each 

C *There is no hard and fast rule as to what 
amounts to the good faith required by S. 14 
Limitation Act. It is a matter to he decided 
on the facts of each case : 5 SLR 181 ; 3 SLR 
175 an'; 6 S L R 230 Ref. [P 83 C 2) 

Motiram Ramchand —for Appellants. 

E. Raymond —for Respondent. 

Pratt, J. C.— The appellant, who i3 
the lessee of lands under mansgement by 
the Manager, Encumbered Estates, Sind, 
sued for an injunction to restrain the 
Manager from selling his land to enforce 
a recovery of arrears of rent. The lower 
Court dismissed the suit on three 
grounds, (l) that the Manager’s order was 
final (2) that the plaintiff should have 
appealed to the Commissioner in Sind 
and (3) that the suit i9 time.barred.' 
The first ground i6 clearly unsustainable. 
The Sind Encumbered Estates Act doe3 
nob confer finality on any of the orders 
made by the Manager. S. 38 which the 
Assistant Judge quotes refers only to 
suits against the Manager personally and 
gives him a protection similar to that 
given to Judicial Officers by S. 1 of Act 
18 of 1850 or to Police Officers by S. 80 
of Bombay Act 4 of 1890. Ic may be 
remarked that the lower Court’s conclu¬ 
sion that the Manager's order is final, is 
altogether inconsistent with its finding 
that Art. 14 applies to the suit. For if 
the Manager's order were final, no suit 
would lie to set it aside and Art. 14 
could not be applied. Next, the lower 
Court says that tlnf appellant should 
have exhausted his right of revenue 
appeal, and thiB would be so if S. 11, 
Revenue Jurisdiction Act (10 of 1876) 
applied. But the Manager, Incumbered 
Estates, Sind, is uot a Revenue Officer as 
defined in that Aot, for he is not emp'oy- 
ea in the business of the estimation of 
land revenue payable to Government. 
He manages private estates and has for 
that purpose certain of the powers of a 
Collector of land revenue, but that does 
not make him a Revenue Officer as that 
term is defined in S. 3, Revenue Jurisdic¬ 
tion Aot. 

Lastly, there is the point of limitation 
and I think the lower Court was right in 

plaint states that 
the Manager attached the land of the 

ant3 tha suit is to 80t a9ide fchat 
aot. Mr. Motiram argues in appeal that 

here was no attachment. Bnt there has 


been a proclamation of a sale and an 
order for sale must have preceded the 
proclamation. The memorandum of' 
appeal admits this. The fuit is for an 
injunction to the Manager forbidding the 
sale. This is tantamount to a request to 
the Court to set aside the Manager’s- 
order cf sale. It is said that the Mana¬ 
ger's order io a nullity because some of 
the arrears accrued due prior to the date 
when the land went under management- 
But S. 10 gives the Manager power to 
recover “ rents due in respect of the pro¬ 
perty under management” and is not 
limited to rents accruing duo subsequent 
to the date of the management. But 
even if the Manager were using his power 
under that section to recover debts to 
which the section did not apply, his 
order would not be a nullity. He would 
be violating the conditions on which the 
power to make the order is conferred 
upon him by the legislature, and that 
would be a ground for setting aside the 
order. But the order is one which ho is 
empowered to pass and one which must 
be obeyed until set aside. The order was 
m-.da on or before 21st June 1911, and 
the suit was file! on 13th December 1912, 
moro than a year later. The appellant 
claims exclusion under S. 14, Limitation 
Ac 1 :, for the period from 22nd July 1911 
to 18th October 1912, when he was pro¬ 
secuting this same suit in proceedings 
which failed becauso he had not given 
the Manager the notice required by S. 80 
Civil P. C. 

Such omission was held by Fawcett, 
A. J. C., in Mavyhanmal v. Fernandez 

(1) to be evidence of want of due oare 
and attention. But there is no hard and 
fast rule as to wbafc amounts to the goodi 
faith required by S. 14, Limitation Aot.| 
It is a matter to be decided on the faotsi 
of each case. There was unquestionably! 
a doubt as to the necessity for notice ini 
injunction suite. The appellant omittsd 
to give notice, evidently relying upon the 
decision in Fundumal v. Mahomed Sharif 

(2) that notice is not required in a suit 
for an injunction to restrain a future aot. 
The Manager has not sold his land and 
he may have thought that the suit to 
restrain the futuro sale might be filed 
without notice. Fundumal’s oase (2) was 
virtually overruled by the oase of Abdul 

1. (1911) 5 S L R 181=13 I 0 260. 

2. (1909) 3 S L R 175=4 I 0 1166. 
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W ah id v. Manager, Encumbered Estates 
(3). That caso was deoided ou 3id Octo¬ 
ber 1913 and it was evidently in defer¬ 
ence to that decision that appellants 
withdrew their suit. It seems to me 
that the former 3uit has beon pro9ecutol 
with due diligence and in gend faith and 
that appellants are entitled to the exclu¬ 
sion they claim. I would, therefore, 
reverse the decree of the lower Court and 
remand the suit for trial on the merits 
after re-admitting the suit to the register 
under Order XLI, rule 23. Costs to be 
oosts in the cause. 

Crouch, A.J.C.—I concur. 

V.R III. K. _ Decre e reversed. 

3. (1912) G S L It 250=19 I C 838.’ 

A. I. R. 1918 Sind 84 


usual way of (l), on the ground that ib 
was used for a religious purpose, and 
ordered a simple scheme of enjoyment 
and management by rotation. Both sHes 
appealed. Plaintiff’ appeal is No. 29 of 
1914, which was heard with this appeal 
which wa3 made by defendants. Plain¬ 
tiffs demand partition in the usual way 
of all the property. Defendants in their 
petition of appeal do not make it vary 
clear what they do want, except that 
the suit should be dismissed. In argu¬ 
ments, however, their pleader ha3 
explained that he does not much object 
to the rotation arrangement, provided 
that defendants are never excluded from 
the temple and are always allowed to 
perform their devotions in it. The 
temple i3 at present used for the worship 


Pratt, J. C. and Boyd, A. J. C. 

Sakhawatrai aud others — Defendants 
—Appellants. 

v 

Partahrai and others —Plaintiffs — 
Respondents. 

Second Appeals Nos.22and 29 of 1914, 
Decided ou 23th October 1915, against 
the decree of Jt. J., Larkana, 

(a) Hindu Law —Partition—Private temple 
cannot be divided by metes and bounds 
Mode of affecting partition is management by 
rotation. 

Under Hindu Law a pla-e of worship, such as 
a private temple of a family, cannot be divided 
by lmtes and bounds ?o long as some of tlic 
familv members desire its continuance: 8 M”. R 
103, lief. [P 85 C 2] 

The holders of such properly aro in the seme 
poaiti u as the holders of an hereditary office 
and the only way of subjecting uich property to 
partit’on is by means of a system of manage¬ 
ment by each member in rotation: G Rom 293; 
34 Mad 470 and 27 Mad 193, Ref. [P 85 C 2] 

(b) Hindu Law—Partition—Temple— Parti¬ 
tion of private temple by way of turns in 
management-Right of ordinary worship by 

members is not lost. 

Even whoro the property is being enjoyed by 
rotati hi all members of tho family are lntitlod 
to perform ordinary worship in tho tom pie at 
any tiuio, though it may not be their turn of 
managOM.ont: 17 Bom 271 Itcf. [P 85 G 2] 

Rupcliand Rilaram—lor Appellants. 

Lalchand Ilasomal— for Respondents. 

Boyd, A. J. C. — The property of 
which plaintiffs sought partition was a 
teraolo, consistingof(l) a room.a varandah 
and a yard (the room containing 2 sacred 
pictures and a perennial light) and (2) a 
small house (quite near the temple) used 
as servants’ qaarters. The lower Ap¬ 
pellate Court dooreed partition of (Z) 
but refused to deoree partition in the 


of certain river Gods. 

Mr. Lilaram, the Judge of the lower 
Appellate Court, ha3 gono into the quos* 
tion of tho rights of tho public or rather 
of those members of the public who 
worship the water Gods. He found that 
they cannot worship in this temple as 
of right; and he quotes in extenso para¬ 
graph 438 of Mayne’s Hindu Law: eying 
that tho temple is the family property 
of the parties who use ib for a religious 
purpose, but may cease so to use it when 
chey wish and may excludo or admit tho 
public at their pleasure. Unless forced 
to do so, we are unwilling to decide this 
question although we think that it is 
open to U 3 to decide it, for the sbevaks 
or devotees are nob parties to this suit; 
aud it was stated in argument that they 
proposo suing this family to establish 
their supposed rights. Of course no de¬ 
cision in this suit would hind thorn; bub 
still it is inadvisible to say anything to 
the prejudice of either them or the 
present parties. And wo think that pre- 
aent docree (so far as ib relates to rota¬ 
tion) can be conhrmod on the hypothesis 
that the temple is a private temple as 
tho learned Judge below thought. 
Neither party, we note, press for a 
decision on the question of the r *jj£ a . 
the shewaks: nor would its 
either way affect tho deoree which we 
intend to pass. Now the importantt fact 
is that the family do use the 
in suit for a religious purpose Even 
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manner. But they do not so agree. 
Defendants wish to continue the wor¬ 
ship of the river Gods as it is now per¬ 
formed. Plaintiffs do not. At least 
that is what their attitude amounts to; 
for the partition which they demand 
would make it utterly impossible to 
continue it. It would not be feasible to 
divide up the small room nor the pictures 
nor the perennial light. Plaintiffs are 
reelly trying to abolish the present pra¬ 
ctice of worship. The question is whe¬ 
ther defendants are justified in objecting 
to this. 

I think they are, considering the 
highly religious character of Hindu 
family sentiment. There are very few 
authorities ou the point. For, the 
Hindus l'6iDg a religious people, such a 
a dispute has hardly ever arisen. Mayne 
(paragraph 463, page 650, Edition 1911) 
says; 

"Where part of the property consists cf ldola 
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Accordingly, I would find that the^ 
temple aud its content? cannot be divi- 1 . 
ded by mete3 and bounds, as that would' 
mean the abolishing of the practice of 
worship, which cannot bo a*dished as 
long as so mo of the family desire its 
continuance. Until they agreo to stop! 
that practice, their position is on the 
same plane a3 that cf the holders of 
a hereditary cilice. Aud it has teen held 
inwellknown cases that the only way of 
subjecting a hereditary cflice to partition 


is 


“by means of the performance of the duties ofi 
the office.by different co-parc:*uers in rota¬ 

tion;*’ 

Ter Melvill, J., iu Mancharam v. Pra- 
nshankar (2), and the same principle 
was laid down by Wallis and Sankaran 
Nair, JJ., in Sethuramasivamy Iyer y.Sri 
Mcruswamy Iyer (3) following the dic¬ 
tum of Bhashyam Ayyangar, J., in Rama- 
nandan Chetty v. MurugappaChetty (4). 


wnere part ox we property consists cl idols *•*•'—**** ~,.***«/ *. 
and places of worship which are valuable. The loarned Judge below has adopted 

frem the AltApKillO ir* fhrir nnccora^r * K* r* •%> a .1 ... ___3 il. 


from the respect attaching to their possessor, 
the members will bo decreed to hold them by 
turns, the period of tenure being in proportion 
to their shares in tho corpus of ihe property.” 

A similar dispute arose in Anund 
Chowdhrain v. Boylcantnath Roy (l). It 
referred to a demand for partition of 
building used for worship. It was found 
that to divide them would render them 
utterly uusuited for the purpose of wor¬ 
ship. The learned Judges held that 
under the Hindu Law places of worship 
were not divisible. They deelined to 
permit tho object for which the build¬ 
ings were erected, to be neutralised by 
dividing them. They left them joint, 
advising (though not decreeing) a system 
of management by rotation, lo the 
present case there is no doubt that the 
temple has for the last hundred years 
been used for the worship. So the same 
considrations apply, the case being 
ratherstronger as the placo of worship 
b so small. The above deoision, whioh 
has never been dissented from, appears 

thoroughly consonant with Hindu senti- 
ment: and I would follow it. A number 

h ^ T 68 bavo been cited ^fore us; 

h ? d0 , ■»« on the presen; 

point, they deal with property subject 

not hi! 181 or dedicated to an idol and do 
not b elp U9; for W0 are agsmning that 

PublioTnA 00 trust for th0 bene fit of the 
property contend8 that the suit 

PI^H^y _waa dedic ated to au idol. 

1 (1867) BWB 198, 


this method of partition; and to this 
extent I would confirm his deoree. 
I would vary it, however, by directing 
that the servants' quarters also 
should be enjoyed by rotationanl should 
not bo divided up. They aro small and 
seem to be required by the pujari for 
the time being. They are practically an 
annexe to the temple. I would also add 
to the decree a declaration that all mem¬ 
bers of the family shall bo eintitled to 
purform ordinary worship in the temple 
at any time, though they may not offi¬ 
ciate as priests except in their turn, 
according to rotation. Theoffioiator may 
or may not have power to esoludo mem- 
beis of the public. But, the temple being 
a family teraplo, it seems only right 
that members of the family should 
always be admitted. A similar declara¬ 
tion was made in DamodardasManeklal 
v. Uttamram Matieklal (5). I would 
propose tho following older as to costs. 
Parties to hear their own oosts in the 
first two Courts and in the present 
appeal (made by defendants). In the 

other appeal (made by plaintiffs) to bear 
costs of both sides 

Pratt, J. C. —I conour. 

v.r./r.k. 


Decree varied. 


2. 11881-82) 0 Bom 208. 


8. (1911 
4. (1901 
6. (1898 


31 Mad 470=4 I C 70. 
27 Mud 192. 

17 Bom 271. 
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A. I. R. 1916 Sind 86 (1) 

Pratt, J. c. and Crouch, A. J. C. 

Ali Mohamed —Applicant. 

V. 

Emperot Opponent. 

Criminal Revn. Appln. No. 188 of 
IJlo, Decided on 16bh February 1916, 
against order of City Magistrate, Shikar¬ 
pur. 

Workman’s Breach of contract Act (13 of 
Ss 1 and 5—Employee’s place of re¬ 
sidence or business alone determines juris¬ 
diction. 

Under the Workman’s Breach of Contract Act, 
tbo jurisdiction of the Court is determined by 
the place of residence or of business of tbe em¬ 
ployer. irrespective of tho place cf residence of 
the workman or of tho place who*e the advance 
was made, or tho work was to ba performed or 
the breach was committed: 25 Cal G37, Ref. 

[P 86 C 1,2] 

F. J. De Vertcuil —for Applicaut. 

E . Raymond —for tho Crown. 

Judgment. —This is au application 
for revision of au order passed by the 
City Magistrate, Shakarpur, returning 
the complaint made by the applicant 
under S. 2, Workman s Breach of Con¬ 


pursue absconding workman. Under S. 1 
of the Act, it seems clear that what 
gives jurisdiction is tho fact of the em¬ 
ployer residing or currying on business 
within a Presidency town. 

If the employer resides or carries oa 
business within a Presidency town he 
can prefer his complaint to the Magis¬ 
trate of the place, irrespective of the 
place where tho work was to be perform¬ 
ed or where the breach was committed. 
This was so decided in tho case of Lai 
Mohan Chowbey v. Tlari Cliaran Das 
Dairagi (l). If residence and business 
within the Presidency town confer the 
right to make the complaint to a Magis¬ 
trate of police there, it seems to us that 
when the Act has b3en extended under 
S. 5 to area outside a Presidency town, 
residence within tho area confers a right 
to prefer tho complaint to the nearest 
Magistrate empowered in that area. Toe 
City Magistrate, ha*, therefore, jurisdic¬ 
tion to entertain the complaint. No 
doubt it is possible that the enquiry at 
Shikarpur instead of at Kandiaro, where 


tract Act, 13 of 1859, on the ground that 
he had no jurisdiction to entertain tho 
complaint. The complainant emplo>er 
ha9 his Head Officer at Shikarpur. He 
ha3 made a contract with tho opponent 
for work to be performed at the village 
of Luudi in the Kandiaro Taluka of the 
Nawabshah District. Tbe complainant 
said that the contract was made in 
Shikarpur but that payment was made 
to tho workman in Kandiaro, where tho 


the opponent resides and where he had 
agree \ to do the work, might entail hard¬ 
ship upon the workman. If the Magis¬ 
trate has reason to think that it is so, it 
is open to him after taking cognizance 
of the complaint to refer it to us for 
transfer to the Magistrate of Kandiaro 
under S. 526 (3), Criminal P. C. We 
accordingly quash the order of the Ma¬ 
gistrate and direct him to entertain th3 
complaint and dispose of it according to 


work was to be performed. The City 
Magistrate decline] to roceive the com¬ 
plaint because ho thought that tho com¬ 
plaint should have been filed before tho 
Magistrate at Kandiaro, whore the money 
was paid, where the work was being 
performed, where the breach occurred 
and whore tho workman was residing at 
the time the complaint was filed. The 
Public Prosecutor supports the Magis¬ 
trate’s order and suggests that tho ques¬ 
tion of jurisdiction is determined by the 
place where the advance was maie, where 
tho breach occurred or whore the defen¬ 
dant resided. But we canuot finl any¬ 
thing in the Act itself to support thos3 
(Contentions. It certainly is not the re¬ 
sidence of the opponent workman that 
determines jurisdiction, for the Aet was 
passed for the relief of the employer and 
it was not th 3 intention of the Act that 
the employer should be compelled to 


w m 

Alt / R.K. _ 

. (1993) -lb Oil 637. 


Order quashed. 


A. I. R. 1916 Sind 86 (2) 

Hayward, A. J. 0. 

1 arachand Ganshamdas— Plaintiffs. 

v. 

jouis Dreyfus & Co .—Opposite Party. 
)riginal Civil Sait No. 354 of 1913, 
sided on 13th December 1915. 

,) Contract Act (9 of 1^72). S. 73 

chaser defaulting to take delivery is liable 
damages even though property in goods 

fnU P r a s*73' Contract Ac , a defaulting pur¬ 
ser delaying to t»ko dehvery ofgo^dspurcbas- 

>y bim is bound t0 •““*k such delay , 

1>5S occasioned by r0is ° n . M ordinary 
nq to deteriorauon eve n though 

rse of things, o.g.. y nn fc Da s8od to tho 
property in the goods has n P q 

chaser. ^ -- 



1916 


TArACiUFD v. Louis Dueycs & Co. (Hayward, A. J. C ) 


Sind 87 
* 


(b) Contract Act (9 of 1872), Ss. 73, 81 
.and 83—Property in good® sold when passes 

stated. , , 

Property in go:ds under a contract of sale does 

not pass to th* purchaser uutil it is weighed by 
•the vendor unless there are other terms o! the 
agreement or some particular trade cr local us¬ 
age to the contrary : Case law referral. 

92 C 1J 

(c) Stamp Act (2 of 1899), S. 35 — Agree¬ 
ment to refer to arbitration i* not invalid 
though unstamped. 

An agreement containing a submtesi n to ar¬ 
bitration is not invalid in default cf bearing an 
eight annas stamp : 1 I C 871: 39 Cal 669, 40 
Cal 219; 5 SLR 249: 23 Mad 490 and 33 Bom 
401, Ref to. (P 9 2 c 2] 

C. M. Loho —for Plaintiffs. 

JVadhumal UJharam — for Opposite 


Party. 

Judgment —The plaintiff Tarachand 
’Ganshamdas sue3 the defendants Louis 
Dreyfus Sc Co., Karachi, to recover dam¬ 
ages for breach of contract, in that the 
defendants failed to take delivery cf 
713 bags of barley purchased by them for 
delivery by them by 31st July 1913. and 
in that they failed even subsequently to 
taka delivery as directed by the arbitra¬ 
tors’ award. The defendants plead that 
it was not their fault that delivery was 
not taken within 31st July 1913, and 
that they are not liable for the subse¬ 
quent deterioration or non-delivery of 
the barley and that they are not bound 
by the arbitrators’ award. 

The following issues were re settled at 
ihe hearing. 1 Whose fault was it that 
no delivery was effected by 31st July 
1913 ? 2 Who was responsible for the 
subsequent deterioration and nou-de- 
divery ? 3 Can these questions be raised 
in view of the arbitration proceedings 
and the award? and 4 The general issue 
as to tke amount of damages and o:sts. 
The plaintiff and the defendants are 
generally in agreement as to the bull; of 
the facts. The following are not disputed 
Tho oontract, (Ex. 6) was entered into 
on 25th July 1913 for the purchase of 
713 bags of barley at R 9 . 27-4--0 per 
candy to be delivered by 31st July 1913 
and there were provisions as to the 
•quality required and as to delivery in¬ 
cluding the following clause as to weigh- 
■ment : 

10 per cent, or moro as agreed upon by the 
■payers and sellers, of the bags to be opened for 
•the purpose of ascertaining the weight." 

There was also a ol&use requiring all 
■disputes to be referred to the final award 
ct arbitrators. On 28th July 1913 tha 
plaintiff had the 713 bags of barley ready 


at the Thole Produce Yard, and called 
upon the defendants that morning to 
draw samples. The defendants drew the 
samples in the afternoon and sent them 
in the ordinary course iu the evening to 
their office. That night and the follow¬ 
ing day there was rain. On 30th July 
1913 the plaintiff sent a notice to the 
dofendaots requiring them to take de¬ 
livery within 4 hours. That notice 
(Ex. 6) was received about 4 p.m. by the 
defendants. Defendants replied the same 
day claiming a right to draw fresh 
samples by noon of the follosviog day 
(Ex. 7). The plaintiff immediately re¬ 
plied stating that the defendants should 
send their men to draw the samples. 
The defendants accordingly drew fresh 
samples on the morning of 31st July 
1913. They were sent for analysis to 
their office in the evening. On 1st Au¬ 
gust 1913 the defendants analysed the 
fresh samples and issued two delivery 
orders directing their men to take de¬ 
livery of two lots of 265 bags and 301 
bags respectively (Ex. 9 Sc 10). They 
however issued no delivery order in res¬ 
pect of the 3rd lot of 148 bags, (there 
appears to have been one extra bag which 
however does not materially affect the 
dispute) and noted on the sample ana¬ 
lysis slip of paper, the words “ Late re- 
jeot” (Ex. 21). Thereafter the same day 
they sent a letter cancelling the whole 
contraot in respect of all the three lot9, 
on the pretext that delivery had not been 
effected within the due date of contraot 
(Ex. 12). On 5th August 1913 the plain¬ 
tiff sent the defendants a notice requir¬ 
ing them to take delivery in 24 hours, or 
in default to allow re-sale of the goods 
at their risk (Ex. 13). The defendants 
replied the same day, alleging that there 
had been delay in delivery and that ex¬ 
tension bad been refused uud that de¬ 
fendants had agreed to pay a special 
price in order to obtain delivery by 31st 
July 1913 (Ex. 14). On 9th August 1913, 
the plaintiff after having obtained a oopy 
of the contraot appointed Mr. Deme- 
traidi, of Ralli Brothers as his arbitrator 
and called upon the defendants to ap¬ 
point theirs (Ex. 17). On 11th August 
the defendants replied that there was no 
dispute and that theydeolined to appoint 
an arbitrator (Ex. 18). 

On 12th August 1913, the plaintiff ex¬ 
plained that they had refused to take de¬ 
livery and so there had arisen the neoes- 
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fity for referring the matter to arbitra¬ 
tion Ex. 19). The defendants thereupon 
loplied the same day appointing Mr. 
Sawyer as the r arbitrator (Ex. 20). 
Messrs. Demetriadi and Sawyer disagreed 
as to their decision and appointed Mr. 
Woodward as umpire (Exs. 21 and 22 ). 
On 26th August 1916 Mr. Woodward 
marie iiis award directing delivery to be 
taken by the defendants (Exs. 23 and 
41). On 27ih August 1913 the plaintiff 
called on the defendants to take delivery 
a9 directed or in default to allow the 
goons to bo fold at their lisk (Ex. 24), 
The defendants replied the same day that 
delivery would he taken on presentation 
of the delivery orders to defendants’ men 
(Ex. 28). Toat night there was agaiu 
raiu. On 28th August 1913 the defen¬ 
dants wrote that they had inspected the 
barley and fouud it unfit for delivery on 
account of damage by rain. They inti¬ 
mated that they had appointed Mr. Saw¬ 
yer as their arbitrator and they called 
upon plaintiff to appoint his aibitrator, 
They intimated that in the meanwhile it 
would r.ot be possible to carry out the 
a^ard (Ex. 26). The plaintiff replied on 
the same day that the goods were at de¬ 
fendants’ risk as the property had already 
passed to the defendants (Ex. 27). De¬ 
fendants replied the sime day that they 
had appointed Mr. Demefcriadi os the 
pin inti tt ’b arbitrator (Ex. 28). On 29th 
August 1913 the defen lants intimated 
that Mr. Demetriadi had declined to act 
and so they appointed in his placo Mr. 
Woodward (Ex. 28). It appears that like 
Mr. Demetriadi, Mr. Woodward, not un¬ 
naturally, also reiused to act a9 an arbi¬ 
trator to ro-open his award. The plaintill 
gave notice the same day that he would 
sell the goods on the morrow -at the risk 
of the defendants (Ex. 30). Defendants 
replied the 6ame day claiming seven days 
to take delivery under the award (Exhi¬ 
bit 31). On 30th August 1913 the auc¬ 
tion of the goods was duly held in the 
afternoon (Ex. 32) On 2nd September 
1913 the defendants sent a telegram re¬ 
pudiating all responsibility as delivery 
had been refused to them under the award 
(Ex 34). There then followed the usual 
claim for damages by the plaintiff and 
jepudiation by the defendants resulting 
in this litigation. 

The plaintiff end tho defendants are 
not in agreement as to the following sub¬ 
sidiary facts : On 28t.li July 1913, the 


plaintiff alleges that tho bigs of barley 
were all duly covered with tarpaulins in 
order to protect them from tho expected 
raip which actually fell that night. The 
plaintiff’s managers Jivanram and rouka- 
darn Hemr&j have spoken to the spread¬ 
ing of the tarpaulins. There seems nogood 
reason todisbelieve them. They have been 
corroborated by the witness Rameshwar 
of another firm. But it is nob necessary 
to pay particular attention to his evi¬ 
dence, which may or may not he true. 
It is significant, that the defendants have 
not called their men Bechar and Tang- 
well or any witnesses on their behalf to 
deny that the tarpaulins wore spread, a9 
alleged over the bags of barley that 
right. On 31st July 1913, the plaintiff 
alleges that ho pressed the defendants to 
send the samples immediately they wore 
drawn the same morniDg to defendant’s 


office for analysis hut that defendants did 
not choose to send the samples to their 
office until the evening. The plaintiff’s 
manager Jivanram has so deposed. It seems 
probable enough and may be accepted 
as true. It has nob been denied by any 
witness on behalf of the defendants. On 
1st August 1913, the plaintiff alleges 
that the defendants had analysed all the 
three lots of barley and had submitted 
the result of the analysis to him for ac¬ 
ceptance and that he duly accepted the' 
analysis of all the three lots. The plain¬ 
tiff’s manager Jivanram has deposed to 
these facts and stated that tho defen¬ 
dants' head clerk Lobo was tho man who 
offered him the analysis for acceptance 
and whose offer he accepted. Jivanram 
is corroborated by tho fact that two 
delivery orders were actually issued in 
respect of two of the lots hy the defen. 
dantfl (Exs. 9 and 10). It is true that 
do delivery order was issued in respect 
of the third lot; and that the words 
M lafe reject*' were noted on tho sample- 
analysis-slip (Ex. 2), and that defendants 
claimed iu their sub=equont letters to- 
cancel tho contract (Exs. 12 and 14). 
But tho defendants’ head clerk Lobo 
has nob been called to deny the 
allegation that tho analysis was 
offered and duly accepted, nor has en> 
witness been called to depose to bbi* 
point bv tho defen iants. The only point 
upon which any evidence was mentioned 
as available, was on tho immaterial ques¬ 
tion whether defendants’ assistant man¬ 
ager Krasner, declined to take delivery 
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on account of the absence of railway vans 
to take the goons to defendants’ godown, 
or on account of a dispute as to an allow¬ 
ance claimed in respect of the increased 
weight of the barley due to the rain. It 
does not matter much what pretext was 
put forward by the defendants’ assistant 
manager Krasner. It is sufficient to note 
that some pretext or other was put for¬ 
ward, and that the market rate for the 
barley had fallen then, which would 
explain Mr. Krasner’s searching for some 
pretext to evade the defendants’ liability 
and that the defendants subsequently 
admitted in their letter of 11th August 
1913 that, there was no dispute as to the 
quality of the barley (Ex. 18). It seems 
therefore that the correct conclusion to 
be drawn is that plaintiff’s manager 
Jivanram has told the truth when he 
asserted that the analysis was offered 
for acceptance by tho defendants and 
duly accepted; and that the refusal of 
the defendants to give a delivery order 
for the third lot and their subsequent 
efforts to cancel the oontraot, not on 
account of any objection to quality, but 
on the plea of late delivery were mere 
pretexts put forward by defendants with 
a view to escape their jast liability un¬ 
der the contract. 

On 27th August 1913, the plaintiff 
alleges that tho bags of barley were 
still covered with tarpaulins and 
continued to be so covered up to the 
time of the auction. The plaintiff’s man¬ 
ager Jivanram and mukadam Hemraj 
have again deposed to these facts, and 
have been corroborated again by witness 
Rameshwar. The defandants' men Beohar 
and Tangwell have again not been called, 
nor has any evidence been called on be¬ 
half of the defendant as to this question 
of tarpaulins. It has been merely suggest¬ 
ed that there could not have been tar. 
paulioe owing to the damage sustained 
actually by the barley. But as regards 
this there is only the evidenoo of the 
auctioneer on one hand that no special 
damage was sustained by the barley, and 
the evidence of Mr. Whitehonse, assis- 
tant manager of E. D. Sasson & Oo., who 
was unable to give any estimate of tho 
damage, but reported merely that he had 
examined the goods and found that the 

ft™* 1 ? ad ® prouted b V ‘be day of auction 
U-^x. 48J. Mr. Whitehouse’s examination 

I2 fl °? or ° over « parte on behalf of the 
defendants. And even assuming that he 


was shown the actual barley in dispute 
for examination, his report does not ap¬ 
pear to me to be sufficient to justify the 
conclusion that mere damage has been 
sustained by the barley than would 
naturally have arisen in the usual course 
of things from the substantial delay 
in taking delivery on the part of 
the defendants. On 30tb August 1913, 
the plaintiff alleges that his clerk 
Har Narayan went, in the morning 
and saw defendants' assistant manager 
Mr. Krasner and that the latter agreed 
to take delivery if the auction were post¬ 
poned, but that Mr. Krasner refused to 
put this undertaking in writing. There 
has been no denial of this allegation by 
any witness on behalf of the defendants, 
and it seems to me that this allegation is 
probably true, looking to the conduct 
throughout of the defendants and their 
subsequent professions of anxiety to ob¬ 
tain dolivery under the award (Exs. 31— 
33 and 34). The contract rate lor the 
contract of 25th July 1913 was Rs. 27-4-0 
per candy. This is alleg-.-d to have been 
a speoial rate for special delivery. It 
might have been a speoial rate, bub the 
oonduct of the defendants does not indi¬ 
cate on their part any real anxiety for 
a particularly prompt delivery. What¬ 
ever that may be, it was the rate agreed 
upon between the parties and must be 
taken to be the proper rate for the' 
purpose of estimation of damages. 
The Chamber of Commerce rates 
in any case indicate that the 
market was then falling. The Chamber 
of Commerce rates were the following ;• 
for 22nd July 1913, Rs. 26-8-0 par omdy; 
29th Rs. 26-12 0; 6th August 1913, 
Rs 26-10-0; 12th, Rs. 25 8-0:19ch Rupees 
25-8-0: 26th. Rs. 25-8-0; and for Septem¬ 
ber 1913, Rs. 25-10-0. The auotion rates 
realised at the sale on 30th August 1913 
were considerably lo«er, being Rupees 
21-10-0 in respeot of the lot of 148 bags;. 
Ra. 21-4-0 in respect of the 265 bags, 
and Rs. 20-5-0 in respect of the 301 bags 
according to the account sale (Ex. 42).. 
It has been suggested that this deficiency - 
in rates realised indicated speoial damage 
to the barley. But it does not seem to 
me that this conclusion must neoessarily 
be drawn. The sale was a foroed sale by 
auction without analysis and would not 
be expeotod to realise rates equal to lhos» 
which might have been obtained by pri¬ 
vate negotiations between merchants- 
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The cenciency in rate3 must in my opi- 
niou be taken to indicate nothing more 
than the damage which naturally arose, 
in the usual course of things owing to 
the delay in taking delivery by the 
defendants. 


Now it remains to apply these facts as 
above found, to the issues between the 
parties. With regard to the first issue 
whoso fault wa3 it that no delivery was 
effected by 31st July 1913; it is urged on 
behalf of the defendants that they right¬ 
ly refused to taka delivery upon two 
grounds, viz., (l) the inferior quality 
of the barley and (2) the late delivery. 
There is, in my opinion, no substance 
whatever in their belated objections as 
to the quality of the barley. It was 
never suggested at the time. It is to be 
observed that the defendants were al¬ 
lowed to draw second samples after the 
rain had fallen and they analysed and 
accepted the samples of two lots and 
issued delivery orders (Exs. 9 and 10). 
They also accepted the analysis of the 
third lot, as already found, but declined 
to issue a delivery order, not on the 
ground of any supposed deficiency in the 
quality, but on the pretoxt of late 
delivery. They distinctly stated in their 
latter of 11th August 1913 that there 
was no objection as to the quality of the 
barley (Ex. lti), and they endeavoured to 
cancoi the contract merely on account of 
late delivery (Exa. 12 and 14). Nor is 
there in my opinion any substance in 
their contention that they were justified 


on the ground of delay in refusing to ac¬ 
cept delivery. It appears clear upon the 
correspondence that it was entirely the 
fault of the defendants that delivery was 
not taken. They drew first samples on 
28th July 1913, and had plenty of time 
to go through the routine of analysis and 
to take delivery within the due date of 
31st July I9i3. They seized on the 
rainfall of the night of the 28th and the 
day of the 29th to demand a second sam¬ 
ple but took no steps to draw them, as 
they might have done, on the 30th, nor 
when they did draw them on the . 31st, 
did they make any effort to expedite 
the analysis and consequently the weigh- 
ment and delivery. They did not in fact 
exhibit any of the anxieties natural to a 
contractor aDxiou3 to fulfil his contract, 
but adopted rather the attitude of men 
desiring to evade the performance of 
their contracts. They had in fact ample 


time within which to have taken delivery 
if they had so desired. Butknewthat the 
rates were falling and appear to have 
had no such desire. No other conclu¬ 
sion is in my opinion possible from their 
conduct than that they were discredit¬ 
ably endeavouring to wriggle out of their 
contract. It has been argued on the 
other side that in any case, the defen¬ 
dants’ conduct amounted to an extension 
of time for delivery, and that argument 
also appears to me to be good. The 
defendants clearly indicated their inten¬ 
tion to accept delivery cf two ‘lots after 
the due date by issuing two delivery 
orders on 1st August 1913 (Exs. 9 and 
10). They also indicated their intention 
of accepting delivery of third lot after 
due date by offering the analysis of that i 
lot for acceptance that same day, 1st 
August 1913. Their endorsement of the 
words “late reject” on the sample-ana¬ 
lysis slip (Ex. 2) and their subsequent 
letters endeavouring to cancel the con¬ 
tract (Exs. 12 and 14) were in my opi¬ 
nion dishonourable attempts to escape 
from the liabilities of a losing contract. It 
must accordingly be held that it was de¬ 
fendants' fault that nodelivery was taken 
by the due date, 31st July 1913, and that 
defendants were perfectly aware of this 
fact and did by their conduct extend the 
time for delivery beyond the due date, 
viz., 31st July 1913, within the meaning 


[ S. 63, Contract Act. 

With regard to the second issue who 
as responsible for the subsequent de- 
irioration and non-delivery the argu- 
ent has proceeded upon two separate 
ippositions, (1) that the property had 
at passed to the purchasers and (2) that 
>e property had passed to the pur- 
lasers. It seems to me that this is a 
iso which oan bedeterminod on the first 
ipposition without considering the evi- 
jnce which might be necessary in order 
, determine the case on the second 
ipposition. And it seems to me that 
■ e case should be decided on the first 
ipposition, as the seconl was not de¬ 
nsely pleaded in the plaint and ba« 
msequently, not been fully dealt vyita 
i this trial. Proceeding then to consider 
ie case upon the first supposition, that 
ie property bad not passed to the par¬ 
sers' the duty of the seller waM 
rdinaiily be to sell the goods to oth 
•itbin a reasonable time after due date, 
a case of refusal of delivery by tbe pur 
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-chasers. But here the defendants, who 
where the purchasers, authorised, as al¬ 
ready held, the extension of time for de¬ 
livery after due date. That extension 
.must, in my opinion, be held to have 
been further extended by the submission 
of the question, whether delivery should 
or should not be taken by the defendants, 
to the decision of'the arbitrators (Exs. 17 
to 23), and by their professions of readi¬ 
ness to take delivery thereafter accord¬ 
ing to the arbitration award (Ex. 25). 

This conclusion i3 not affected by the 
ifact that the second fall of rain, after 
the aribitratiou, gave them a further op¬ 
portunity of endeavouring to evade their 
liabilities, (Ex. 23) by persuading the 
arbitrators to re-open the award (Exs. 28 
and 29) For, the arbitrators, when eo 
approched, naturally declined to have 
any further dealings with tho defendants, 
who thereupon again professed readiness 
to take delivery if they could obtain a 
(postponement of the auction (Ex?. 30 
and 31). There could be little doubt that 
these professions were again not bona 
■fide, for tho defendants declined to 
•commit them to writing on the day of 
the auction; yet endeavoured, after de¬ 
livery was impossible, owing to thonctual 
sale of goods at tho auction, to pose as 
injured paisons, who had been most 
anxious all along to obtain delivery of 
the goods according to the arbitrators’ 
:award (Exs. 33 and 34). Their conduct 
must, in my opinion, be held to amount 
to an extension of time for delivery up 
to a reasonable period after the award of 
26th August 1913. Their professions of 
readiness to take delivery were a3already 
indicated, mere disingenuous pretexts 
for avoiding their liability. They never 
made any bona fide attempt to take de¬ 
livery, and it was entirely their osvn 
•fault that they did not get delivery before 
the goods were auctioned on 30th August 
1913. Tho defsndants must, moreover, 
'be held liable for the deterioration of 
the goods due to their not having taken 
delivery, for it was the rainy season when 
risk of deterioration from rain was in 
the usual course of things and must have 
been well known to the parties. There 
is no reason to suppose, a9 already indi¬ 
cated, that the usual precaution against 
rain had nob been taken by spreading 
tarpaulins over the bags and the party 
in fault in the matter of delivery is bound 
to make compensation for any loss or 


damage which naturally arose in the 
usual course of things from their breach 
of the contract, under S. 73, Contract Act 
This leads, therefore, to the same result 
as the application of the principle that 
the risk is with the delcuitir.g party 
even when the properly has net posted 
to the purchaser, laid down by S. 20, 
English Sale of Goods Act of 1893, even 
if that equitable rule should he held not 
to be in force in India under the pre¬ 
visions of the Contract Act. 

The other supposition, merely, that 
the property had pa;sed to the purchaser 
was not suggested uutil the plaintiff’s 
letter of the 28th August 1913 (Ex. 27), 
and has bsen put forward for the first 
time in the course of this litigation now 
in argument. It is a supposition involving 
matters not wholly free from difficulty. 
The contract was one for sole of unas¬ 
certained goods, and it haB bo&n argued 
that the property in these goeds passed 
to the purchasers after the analysis of 
samples had been made and accepted and 
before the goods had actually been weighed 
and delivered over to the purchasers. It 
seems tome that the matter must prima 
be determined by a consideration of the 
terms of the contract. And it will be 
observed that here the -clause as to 
weighment does not specifically state by 
whom weighmeDt has to be effected. It 
would seem to me that prima facie that 
would be part of the duty of tho seller, 
unless that conclusion should be con¬ 
trary to the other terms of the agree¬ 
ment or displaced by proof of some parti¬ 
cular trade or local usage. Here there 
are no doubt considerations wbioh must 
point to the duty of weighment having 
been placed on the purchasers by trade 
or local usage. But the pleadings have 
raised no issue as to the exis-.euco of 
any particular trade or local usage, and 
in consequence, no evideuce has 
been allowed as to any' suoh 
particular trade or looal usage wbioh 
might be of the nature indicated in 
para. 422, Yol. 10, Halsbury’s Lawa of 
England. Reference has merely been 
made to previous judioialdecisions which 
would, however amount to particular in¬ 
stances in which a particular trade or 
looal usage had been recognised, and 
would nob, unless 'sufficiently defined 
and numerous, justify the particular 
trade or local usage being noticed judi¬ 
cially by the Court. Moreover, the firsts 
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cise referred to, namely that of Firm of 
Motumal v. Firm of Buttanji (1), did 
not deal with the question of passing of 
ownership. And the contract in the 
second case of Earkishinlal v. Louis 
Dreyfus (2) contained a special clause 
placing the duty of woighnient upon the 
purchaser, though, no doubt, there are 
some observations in the judgment which 
would lead to the conclusion that the 
clause merely reproduced the particular 
trade or local usage. The learned Judge 
who decided that case also gave expres¬ 
sion to a similar opinion in the former 
case when before the Appellate Bench, 
viz. that of Firm of Buttonji Burjorji 
v. Firm of Motumal Bhagchand (3). But 
no expression of opinion upon that point 
was given by the ether Judge, tl e Judi¬ 
cial Commissioner. If the duty of 
weighment were on the seller then, no 
doubt, the property would not have 
passed under S. 81. But if the duty to 
weigh wore upon the purchasers then, no 
doubt, the property would have passed 
under S3. 81 and 83, Contract Act. It 
is not necessary to consider the matter 
further, for if the property had passed, 
the defendants, who were the purchasers 
would have been liable, just ’as on the 
former supposition, for all damages to 
the goods under the principle contained 
in S. 20 English Sale of Goods Act, 1893, 
and also in S. 107, Contract Act. 


With regard to the third issue—can 
this question be raised in view of the 
arbitration prcceedingsaud award—it has 
been argued that the contract containing 
the submission to arbitration was invalid 
in default of an eight annas’stamp.'onthe 
authority of the case of Uurdwary Mull 
v. Ahmed Musaji Selaji (4). Bui the 
case was not followed in the subsequent 
cases of Bombay Company, * Ltd. v. 
National Jute Mills Company, Ltd. (5) 
and ol Baijvath v. Ahmed Musaji Saleji 
(6). It has then been suegosted that in 
any case the appointment of the arbi¬ 
trators under the submission ought to 
have been in writing duly stamped. But 
the appointment of the arbitrators and 
of the umpire had not been denied (Exs. 
17 and 20 to 23). It was ther efore p ot 
1. (I'JIS) 7 S L K 141=24 I 0 863. 

• 2 . Suit No. 410 of 1912. 

3, AIR 1910 Sind 85=9 SLR 160=82 I 0 

7.0 


4. (1909) 1 I G 371. 

6. (1912) 39 Cal 669=10 I C 153. 
6. (1918) 40 Cal 219=18 I C 978. 


necessary, even if such writing were re¬ 
quired, to produce the writing appoint¬ 
ing the arbitrators and as a matter of 
fact no such writing has been produced. 

No question can therefore arise as to, 
whether that writing is or is not pro-1 
perly 8-amped, nor can any ques'.ionl 
arise of admitting it or excluding it from 
evidence under S. 35, Stamp Act. The 
award itself has not been denied and has 
been admitted in evidence upon being 
duly stamped under the Stamp Act. It 
was in my opinion accordingly not open 
to the defendants in this litigation to 
deny that it was their fault, even if any 
conclusion on the point should he wrong 
that no delivery was effected by 31st 
July 1913, as that matter had been ccn- ' 
eluded by a valid award, though it was 
open to the defendants to contest their 
libility for subsequent deterioration and 
non-delivery ns these matters were sub¬ 
sequent to and not covered bytheaward.lt 
will he sufficient on the question whether 
the parties are hound by a valid award 
to refer to paras. 944, 986 and 992, Vcl 1, 
of Halsbury's Laws of England, and to 
tho cases 'of Khanchand Javhersingh v. 
Kodumal Javliersing (7), SamtyaMavali 
v. Minammal (8), Bliaurao JivajiTivli 
v. Badhahai Laxman Jivaji (9) and 
Laldas Jibhai v. Bai Lala (10). 


With regard to the fourth issue or 
general issue as to damages and costs, it 
follows fiom what has been said that the 
defendants are liable for damages cal¬ 
culated at tho difference between the 
contract rate Rs. 27-4-0 per candy and 
tho auction rates Ra. 21-0-0 per candy 
on 148 bags, Re. 21-4-0 on 2G5 bags 
and Rs. 20 5-0 on 301 bags, being damages 
amounting to 1,109 including the auo- 
tioneer’s commission, as claimed and re¬ 
tailed in the bill (Ex. 35), being in other 
words tho difference between the con¬ 
tract rate aud the rate on the extended 
date for delivery, namely tho auction of 
31st August 1913. It appears to me 
finally that a special order as to costs 
ought to be made in this case, in view ot 
the discreditable endeavours of the de¬ 
fendants already indicated and main¬ 
tained u[ on every possible technical ob¬ 
jection during the trial to evade the r 
just liability and to wrigglo^ut_of_Uieir 
~1. (1911) 5 S L R 210=15 I C 819. 

8. (I960) 23 Mad 490. 

9. (1909) 33 Bom 401=2 I C 431. 

10*. (1910) 11C 105. 
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contract-. The defendants are therefore 
ordered to pay costs as between client 
and pleader under R. (g), App. G at 
p. 153 of the Rules of the Court. 

Let there be a decree accordingly 
against the defendants for payment of 
Rs. 1,109 with interest at 6 per cent, 
from the date of suit to date of payment 
with costs calcuated as between client 
and pleader under R. (g), App. 6 of the 
Rules o? the Court of the Judicial Com¬ 
missioner of Siud. 

V.R./R.K. Suit decreed. 

A. I. R. 1916 Sind 93(1) 

Pratt, J. C. AND Boyd, A. J. C. 

Motising and another — Applicants. 

v. 

Sobhomal and others— Opponents. 

Civil R:.vn. Petn. No. 25 of 1915* De¬ 
cided on 30b!i July 1915, against the 

order of Judue, Sukkar. 

Civil P. C. (5 of 1908), O. 41, Rr. 25 and 
28 andO. 42—Issues remanded for fresh deci¬ 
sion by appellate Court—They cannot be re¬ 
manded to trial Court—Appellate Court can 
require fresh evidence being recorded by 
trial but must decide issues itself. 

Judicial functions caunot bo delegated with¬ 
out statutory authority. 

When issues aro remanded by a Court of second 
appeal to the lower app3liato Court against 
whoso decree an appeal has been preferred, the 
latter cannot delegate this fuuction to the Origi¬ 
nal Couit, but it has authority under R. 28, 0. 41, 
Civil P. C., 1908, to require evidence to bo recor¬ 
ded by the Original Court and tlun itself record 
the findings on the issues remandod. 14 All 23; 
Ref. to 9 8 L R 120 Appr. (P 93 0 2] 

Matharadas Ramchand —for Appli¬ 
cants. 

Fatehchand Asudomal — for Oppo¬ 
nent. 

Pratt, J. C. —This is an application 
for revision of an order of the District 
Judge, Sukkur, remanding for finding 
and evidence to the original Court issues 
remanded to him for trial under O. 41, 
R. 25, in Second Appeal No. 13 of 1913. 

It is contended that under O. 41, R. 
25, the lower Appellate Court to whom 
issues are remanded by the Court of 
second appeal, and not the Original 
Court, is the Court that records addi¬ 
tional evidence and findings on the issues. 
This order and rule are applied by 0. 
42 to appeals from the appellate deorees. 
That being so the words in the R. 25, 
the appellfttoOoutt may, if nec<js?ary, framo 
wanes, and refer the simo for .trial to the Court 
from whoso decree the appeal Is preferred." 

njuab mean that the issues are referred 
for trial to the lower appellate Court. 


The Allahabad High Court in Sabri v. 
Ganeshi (l) held that the lower appel¬ 
late Court has no jurisdiction in such 
cases to refer the issues for trial to thO; 
original Court. And this decision is 
correct, for judicial functions may not 
be delegated without statutory autho¬ 
rity. But although there is no statutory 
authority for delegation of the judicial 
function of finding on the issues, still 
R. 28 gives a lower appellate Court 
authority to require evidence to he recor¬ 
ded by the original Court. 

When the issues are remanded by the 
Court of second appeal to the lower 
appellate Court for, trial, it seams to us 
that the lower appellate Court resumes 
its funotions as the Court ot first appeal 
and though it is the only Court which 
can record a finding on tho issues reman¬ 
ded, yet it may under R. 28 require the 
additional evidence to bo taken before 
the original Court. 

This appears to ba in substance the 
view taken in Khair Mahomed Yakhtiar 
Khan v. Hiromal Choitliram (2) and 
establishes a procedure which is certain¬ 
ly far more practicable and convenient 
to the parties than that contemplated by 
the Allahabad High Court which soom 9 
to us to have taken an unnecessarily 
extreme view. We amend the order by 
deleting the direction to the Original 
Court to record findings. In other res¬ 
pects the order will stand. Costs to be 
costs in the oause. 

v.R. R.K. _ Order amended. 

1. (18*>A) n ah «3. 

2. (1903) 3 S L R 120=4 I 0 605. 
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Pratt, J. C. 

Faiz Muhammad —Applicant. 

V. 

Emperor— Opponent. 

Criminal Bail Application No. 24 of 
1915, Decided on 2nd August 1915 

against order of Sub-Divl. Magistrate, 
Tafcfca. 

Criminal p . C ( 5 of 1898), S,. 107 and 
114— Bail cannot be refuted, 

A Magistrate has no jurisdiction to refuse 
b.\il to a person arrested under S. 114 , Criminal 
Ir. 0., against whom proceedings have been 
taken under S. 107 oi the same Code: 31 Mad 
315/Fo/f; 86 Mad 471, Dist . [B 94 0 1 ] 

Rewaohand Vassanmal — for Appli¬ 
cant. - 

Raymond — for the Grown, 
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Judgment. These proceedings 
against the applicant were based on an 
information filed before the Sub-Divi¬ 
sional Magistrate, Tatta, under S. 107, 

Criminal P. C. The Magistrate made an 
order under S. 112, Criminal P. C., re¬ 
quiring the accused to shew cause why 
he should not be ordered to execute a 
bond for keeping the peace and Bt the 
same time issued a warrant under the 
proviso to S. 114, Criminal P. C., for 
the arrest of the accuse! and his pro¬ 
duction before the Court. The accused 
was arrested and brought up before the 
Magistrate on the 14th of July and the 
Magistrate then refused to enlarge the 
accused on bail aud justified his refusal 
by reference to the cas9 of Xaraina- 
saumy Naicken v. Emperor (l). That 
case is, however, based on S. 107 (4) and 
it decides that when the conditions of 
S. 107 (4) arc fulfilled the Magistrate has 
jurisdiction to detain in custody the 
accused until the completion of the in¬ 
quiry. But these conditions are not 
fulfilled in the present case. The accused 
was not arrested by e Subordinate Magis¬ 
trate under S. 107 (3), nor, was he sent 
by such Magistrate to the Sub-divisio¬ 
nal Magistrate under S. 107 (4). The 
accused was arrested under a warrant 
under S. 114 and the Magistrate had no 
jurisdiction to refuse bail. This was so 
decided by a Full Bench of the Madras 
High Court in the case of Chidamba¬ 
ram Filial v. Emperor (2). I accordingly 
direct the accused to be released on bail 
on his own bond in a sum cl Rs. 500 
with two sureties for Rs. 250 each, to 
appear when called upon in the Court of 
the Sub-divisicnal Magistrate, Tatta. 
v.R./R.K Fail allowed. 
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Pratt, J. C. and Crouch, A. J. C. 
Dodumal Motumal Applicant. 

V. 

Emperor —Opponent, 

Criminal Rev. Appl. No. 22 of 1916, 
aoainst the order of Diet. Magt. Rarchi. 

W Si 8 ®. C a (5 h OM898), S. .95- 

fhough not desirable del? not invalidate a 
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addressed to a particular complainant, for it 
only removes the bar rut by the section on the 
jurisdiction cf the Court. But sanction implies 
the ex stance cf a person who desires to prose¬ 
cute, and it is net desirable that it should be 
so indefinite as to be capable of b:ing u=ed bv 
anv possible prosecutor. [p 95 C 1 ]' 

(b) Criminal P. C. (5 of 1898) Ss. 195 
and 476—Distinction between sanction and 
order to prosecute pointed out—Order to 
prosecute issued Suo Motu is notsanction. 

A sancti:n is quite distinct from a direction 
to prosecute. A sanction leaves tie private 
prosecutor to exercis* bis unfettered discretion 
as to whether he will proceed or not. An order 
expressly ordering a prosecution is, therefore, 
not a sanction: 8 Cal 435, lie] to. 

The order of a Magistrate ordering a prose¬ 
cution suo ir.otu is not a sanction [P 95 C 1]; 

(c) Criminal P. C. (5 of 1898), S. 195- 
Sanction—Who can grant—Collector order¬ 
ing prosecution for false allegation against 
subordinate is incompetent to judicially 
determine question of sanction. 

A Collector ordering the prosecution of a per¬ 
son for an offence under S. 1S2, Penal Cede, for 
making false allegations against one of bis sub¬ 
ordinates in a written petition puts himself in 
the position rf a prosecutor and is disqualified 
from performing the tie judicial function cf 
deciding whether to grant a sanction cr not. 
His order is a mere executive order. [P 95 C 1J 
F. /. Dc Verteuil “for Applicant. 

F. Raymond —for the CrowD. 
Judgment—This is an application 
to revoke a sanction granted by the 
Collector and District Magistrate, 
Karachi, for the prosecution of the 
applicant Dodumal for an otfence under 
S. 1S2, I. P. C. Dodumal addressed a 
petition to the Colletor cf Karachi, stat¬ 
in': that the mukhtiark;r of Manjbacd 
had borrowed Rs. 50 from him and 
and would not repay him and also mak¬ 
ing vague allegations of oppressive con¬ 
duct against th-i mahalkari and the 
Sub-inspector cf Police. The Collector 
sent the petition for inquiry to she 
Deputy Collector, Kotri, and on receipt 

of bis report made the following order: 

“The Crllcctor and the District Magistrate 
Karachi, hereby erders Dodumal Motumal, re- 
silent of Manjhand, to be prosecuted 
c 1^2 I p. c., for making a petition 


under 
to the 


Collector containing false allegations a r ai > 
Mr Darvar.onial Nanrkram, mahalkari of 
knowing or believing them to bo 


• „ it was likely that he would thereby 
cause, the Collector to use his lawful powers to 

tho detriment of the mahalkari . . 

The order is described as a sanction 
and the mahalkari has filed a com¬ 
plaint of an offence under S. 182, 1. F. u. 
against the applicant. We find it 
difficult to give the order effect i « a 
sanction. The alleged false inform 
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fcion was given to the Collector. Why 
then is the order passed by “the Col- 
lector and District Magistrate"? It 
is not even a case in which the District 
Magistrate could take cognizance suo 
motu, for the offences described in 
S. 195. Crimininal P. C. are are excep¬ 
ted from S. 190. It was the Collector 
who could under S. 195 either give 
sanction himself or file a complaint. 
The order is not a complaint. Is it a 
sanction? There was no application for 
sanction. It is true that it is not essen- 
tinl to the validity of a sanction that it 
should be addressed to a particular 
CDmploicant, for the sanction only 
removes the bar put by S. 195 on the 
jurisdiction of the Court. But sanction 
implies the existence of a person who 
desires to prosecute and to quote the 
picturesque expression of the Calcutta 
High Court, it is not desirable that the 
sanction should be an abstract thing 
which may float about the world like a 
bit of thistle-down until it comes into 
contact with some possible prosecutor. 

But it is quite clear that a sanction 
os not a direction to prosecute. It leaves 
the private prosecutor to exercise his 
unfettered discretion as to whether he 
•vi 11 proceed cr not: Gridliari il londul 
f.Uchit Jha(l). This so-called sanction 
expressly orders a prosecution. When 
the Collector orders a prosecution he 
puts himself in the position of a 
prosecutor and is by that very fact dis¬ 
qualified from performing the judicial 
or qua&i-judicial function of deciding 
whether to grant a sanction or Dot. 
The Collector acted suo motu and 
without notice to the complainant. It 
is clearly merely an executive order. 
As 9uch it is a mere brutum fulmen and 
has not the "effect of a sanction. We, 
therefore, quash the proceedings in¬ 
stituted against Dodumal. 

V.R./n. K. _ Proceedings quashed. 

1. (1882) 6 CM 435; 
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Pratt, J. C. and Hayward, A. J. C. 

UdhasingTahilsing and others —Appli¬ 
cants. 

v. 

Emperor— Opponent. 

Criminal Revn Appln. No. 33 of 1916, 
Decided on 13th April 1916, against the 
order of Sess Judge SukkuT 
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(a) Penal Code (45 of 1860), S*. 107 an d 
120 3-Pro»ecution ha* option to proceed • 
under either sections. 

Where an offence is committed in conspiracy, 
it is optional for the prosecution to proceed cither 
under S. 107,1. P. C.,for abetment of the offence 
by conspiracy, or under S. 120-B of the said Code 
as amended by the Criminal Law Amendment 
Act, 1913, for the conspiracy as a substantive 
offence. tP 96 C 1,2) 

(b) Penal Code (45 cf I860). S. 120-B— 
Scope and meaning of terms where no 
express provision has been made, ctc. M 
stated. 

The words “where no express provision has 
been made in this Code for ihe punishment of 
such a conspiracy’* in 8. 120-B do not mean 
that when there is proof of an abetment of an 
offence, the charge should te for such au abet¬ 
ment. They only include cases where there is 
express provision for the punishment of the par¬ 
ticular conspiracy alleged and ihe only such case 
in the Peual Code is that under S. 121-A. 

[P 96 C 1] 

F. J. De Vertcuil—ior Applicants. 

C. M. Loho —fer the Crown. 

Judgment.—This is an application 
for revision in the case of four applicants 
who, with seven others, have been con¬ 
victed by the Sub-divisional Magistrate, 
Shikarpur, of aD offence under S. 120-B, 

I. P. C. The conviction and sentences 
passed by the Sub-Divisional Magistrate 
were confirmed in appeal by the Sessions 
Judge, Sukkur. The case for the proseu- 
tion was that all these eleven accused 
and others had entered into a conspiracy 
to cheat the public and that thoro was 
evidence of particular offences of cheat¬ 
ing committed by different members of 
the gang at difforont times. Mr. de 
Verteuil urges that as there was against 
hi3 clients definite evidence that they 
cheated a man named Utamsing, the pro¬ 
secution should have proceeded against 
them under S. 420, in respect of that 
particular act of cheatiug aud uot gener¬ 
ally under S. 120-B. Ho contends that 
his clients have been prejudiced, because 
if the charge had beeu under S. 320, the 
evidence adduced would have been dif¬ 
ferently appreciated. We do uot under¬ 
stand why there should have been a 
different appreciation of evidence if the 
charge had been under S. 320, instead of 
under S. 120. B. The question under 
either section would have been whether 
certain aots were proved and the inten¬ 
tion with which the acts were done. 
The conclusion on these points would 
have depended upon the credibility of 
the evidence. Similarly if a man wore 
charged with riot,it would be no defence 
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fco B?,y that he should have been charged 
for a particular offence of hurt commit¬ 
ted by him in the course of that riot. 
This is not a case in which the trying 
Magistrate has applied a different section 
in order to grasp at jurisdiction over an 
offence which he is not competent to 
try. 

The next point raised is that the ap¬ 
plication of S. 120-B is excluded by the 
words in the section 4 whore no express 
provision has been made in this Code for 
the punishment of such a conspiracy." 
These words do not mean that when 
there is proof of an abetment of an of¬ 
fence the charge should be for such ab¬ 
etment. It only includes cases where 
there is express provision for the punish¬ 
ment of the pa-' icular conspiracy alleged 
and the cnly cuch case in the Code is 
that sjouer 8. 12L.A, I. P.0. It is op¬ 
tional for the prosecution to proceed for 
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abetmont of the offence by conspiracy 
under S. 107 or for the conspiracy as a 
substantive offence under S. 120-B. This 
is in accord with the law in England. 
Lastly, it is urged that there is no evi¬ 
dence to support the conviction. But the 
general conspiracy to cheat has been pro¬ 
ved not only by tbe particular instance 
of cheating in which accuse! were con¬ 
cerned, but by the fact that accused 
were associated with other members in 
the gang against whom other acts of 
cheating have been proved and further by 
the similarity of the methods employed 
in on less than a dozen different cases. 
We see no reason to interfere with the 
sentences. The Sessions Judge has dis¬ 
criminated between different appellants 
and correctly appreciated the degree of 
their guilt. 

v.r./r.K. Application rejected . 
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